May 21, 2008

MEMORANDUM TO: Christopher G. Miller, Deputy Director for Emergency Preparedness
Division of Preparedness and Response
Office of Nuclear Security and Incident Response

FROM: Timothy J. McGinty, Acting Director /ra/
Division of Operating Reactor Licensing
Office of Nuclear Reactor Regulation

SUBJECT: PROCEDURE AND SCRIPT FOR LICENSEE CALLS CONCERNING
CHANGES IN PROCESSING EMERGENCY PLAN AND EMEGENCY
ACTION LEVEL REVIEWS

The purpose of this memorandum is to document the procedure and script that will be used for
holding telephone conference calls with licensees concerning changes in processing emergency
plan (EP) and emergency action level (EAL) reviews. These process changes are needed
based on the conditions imposed in the Staff Requirements Memorandum for SECY 08-0024
dated May 19, 2008.

The enclosed procedure and script was coordinated with the Office of Nuclear Security and
Incident Response (NSIR) staff in the Licensing and Inspection Branch and was also discussed
with the Director of Nuclear Reactor Regulation (NRR).

The NRR staff intends to discuss the revised review process with licensees that have EP and/or
EAL changes currently being reviewed. In addition, we plan to discuss these issues with the
Nuclear Energy Institute. We will coordinate with NSIR staff in scheduling these conference
calls.

Enclosure: As stated

ccC:

B. Boger, NRR

R. Nelson, NRR

M. Leach, NSIR

K. Williams, NSIR
E. Williamson, OGC

CONTACTS: Rick Ennis, NRR/DORL Harold Chernoff, NRR/DORL
(301) 415-1420 (301) 415-2330
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Procedure & Script for NRR/NSIR calls with Licensees on EP & EAL Reviews
Procedure

1) NRR Project Manager (PM) calls licensee and inquires when the licensee can support a
phone call with the staff to discuss some process changes and issues associated with
the NRC'’s reviews related to changes to emergency plans and emergency action levels.
PM tells licensee that these issues may affect the current review being performed for
their plant(s).

2) PM sets up call. As a minimum, the following NRC staff should be present:
-NRR PM
- Don Johnson or Mike Norris
- Rick Ennis or Harold Chernoff
- Kevin Williams

Note, the above staffing requirements will be reassessed after the first few calls.

Script

NRR PM:

1) [Introduce those on call]

2) The purpose of this call is to discuss some changes regarding how the NRC will process

licensee’s proposed changes to emergency plans and emergency action levels.

3) These issues may have an impact on your submittal dated [xx/xx/xx] regarding
proposed [emergency plan/emergency action level scheme change] changes for
[plant name].

4) At this point I'd like to turn the call over to Rick Ennis [or Harold Chernoff], from NRR,
who will talk about the process changes and related issues.

Rick Ennis [or Harold Chernoff]:

1) Before | begin, | want to let you know that in order to ensure that each licensee we talk to
gets the same information, and due to the large amount of information to be conveyed,
we’ve developed a script for this call. We’ve made the script publicly available in ADAMS
at accession number ML081410466.

As background, I'm first going to discuss some recent interactions between the NRC staff
and the Commission that will impact how the NRC staff will process licensee’s proposed
emergency plan and EAL changes.

2) 10 CFR 50.54(q) states, in part, that “proposed changes that decrease the effectiveness
of the approved emergency plans may not be implemented without application to and
approval by the Commission.”

Enclosure



5)

6)

7)

8)
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Based on the words “approval by the Commission,” an issue was raised recently
regarding whether the Commission had delegated, to NRR staff, the authority to approve
or deny emergency plan changes that represented a decrease in effectiveness. The
staff requested this authority in SECY 08-0024 dated February 25, 2008 (ML072900547).

In the Staff Requirements Memo (SRM) for SECY 08-0024 dated May 19, 2008
(MLO81400510), the Commission approved the staff's recommendation that it be
delegated the authority to approve or deny proposed emergency plan changes that
represent a decrease in the effectiveness of a licensee’s emergency plan. However, this
approval included the condition that these types of changes are signed out by the NRR
Office Director (or designated Acting Director). In the past, these types of changes were
signed out at the Project Manager level.

All emergency plan changes submitted for NRC approval pursuant to 10 CFR 50.54(q),
by definition, are changes that represent a decrease in effectiveness. Section IV.B of
Appendix E to 10 CFR 50 lists the types of EAL changes that require NRC approval
before licensee implementation. Not all EAL changes are changes that represent a
decrease in effectiveness. However, to avoid any confusion regarding whether a
proposed emergency plan or EAL change is a decrease in effectiveness, from this point
forward, all emergency plan and EAL changes will be signed out by the NRR Office
Director (or designated Acting Director). This will likely add a few weeks to the NRC’s
schedule for completing the reviews.

The SRM for SECY 08-0024 also changed the authority level for processing exemptions
related to emergency planning. Specifically, Commission approval will be required for
exemption from the requirements of 10 CFR 50.47(b) and Appendix E to 10 CFR 50 for
those changes that decrease the effectiveness of the licensee’s emergency plan.
Previously, these types of exemption requests would have been signed out at the
Division of Operating Reactor Licensing (DORL) Division Director level. This change
may have a significant schedule impact as the staff will need to prepare SECY papers
and wait for the Commission SRM before approving or denying the exemption.

Next, I'm going to discuss some issues regarding the regulatory requirements and
guidance associated with emergency plans. Before | do that, are there any questions
regarding the process changes?

The NRC staff has been taking a closer look at the regulatory requirements and
guidance associated with changes submitted to the NRC pursuant to 10 CFR 50.54(q)
and Section 1V.B of Appendix E to10 CFR Part 50.
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9) Some of the observations we’ve made as part of this effort are as follows:

i)

ii)

The conclusions in many of the NRC staff safety evaluations for proposed
emergency plan changes discuss whether the staff determined if the change was
a decrease in effectiveness. However, the determination as to whether or not a
proposed change to an emergency plan will result in a decrease in effectiveness
is the responsibility of the licensee, not the NRC. Once this determination is
made by the licensee, 10 CFR 50.54(q) is clear as to what needs to occur. If the
licensee determines that a proposed change would result in a decrease in
effectiveness of the current approved plan, then the proposed change needs to
be submitted to the NRC for approval. If the licensee determines that a proposed
change would not result in a decrease in effectiveness of the current approved
plan, the licensee may implement the change without NRC approval and must
provide a report to the NRC within 30 days of implementation.

The current guidance in Regulatory Issue Summary (RIS) 2005-02 could be
improved. This RIS was issued to clarify the meaning of “decrease in
effectiveness,” to clarify the process for making changes to emergency plans, and
to provide some examples of changes that are considered to be a decrease in
effectiveness.

Attachment 1 to RIS 2005-02 is a flowchart that was intended to help a licensee
determine the types of changes that need to be submitted to the NRC for
approval pursuant to 10 CFR 50.54(q). One of the paths through the flowchart
indicates that if the proposed emergency plan change is not a decrease in
effectiveness but is an alternative for meeting the regulations, that change should
be submitted to the NRC for approval. However, the flowchart is inconsistent with
the regulations since the only items requiring prior NRC approval under

10 CFR 50.54(q) are those changes to an approved emergency plan which would
decrease the effectiveness of the plan.

Note, currently there is a requirement in Section IV.B.2 of Appendix E to 10 CFR
Part 50 for prior NRC approval of proposed EAL changes that represent “an
alternate method for complying with the regulations” but there are no regulatory
requirements related to alternatives for emergency plan changes submitted for
NRC approval pursuant to 10 CFR 50.54(q).

Licensee submittals are often unclear as to whether the licensee determined that
the proposed change represents a decrease in effectiveness. Based on the
issues associated with the RIS, and lack of a clear definition of what constitutes a
decrease in effectiveness, it's possible that some licensee’s may have submitted
emergency plan or EAL changes to the NRC for approval that, with clearer
guidance, would not have been submitted.
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iv) The NRC staff is considering revisions to the guidance in addition to the current
rulemaking efforts. However, the NRC staff thought it would be important to hold
these informational phone calls since the staff’s activities will take some time and
we currently have a number of proposed emergency plan and EAL changes in-
house for review.

With the information provided in this phone call, some licensees may decide that
the changes could have been made without prior NRC approval and the licensee
may decide to withdraw or revise their submittal.

Unless there are any questions at this point, next I'm going to discuss some issues
regarding the guidance associated with revising EAL schemes in accordance with
Section IV.B of Appendix E to 10 CFR Part 50.

By letter dated February 22, 2008, the NRC informed the Nuclear Energy Institute (NEI)
that the staff has found Revision 5 of NEI 99-01 acceptable for use as a methodology to
develop EAL schemes. The letter also stated that the staff plans to revise Regulatory
Guide (RG) 1.101 to formally endorse Revision 5. The RG currently endorses Revision 4
of NEI 99-01.

Although licensees may use Revision 4 of NEI 99-01, the NRC staff believes that
Revision 5 contains significant enhancements. As such, the NRC staff encourages
licensees to use Revision 5 in the development of their EALs.

If a licensee’s submittal is based on Revision 5 of NEI| 99-01, with no deviations other
than those necessary based upon a unique characteristic of their design, the staff
believes the review time would be less than a submittal based on Revision 4, or any
other basis.

Unless there are any questions, we would now like to discuss the status of your specific
submittal.
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