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April 23, 2008

Via Federal Express

United States Court of Appeals
For the Second Circuit
Ms. Catherine O'Hagan Wolfe, Clerk of Court
Daniel Patrick Moynihan U.S. Courthouse
500 Pearl Street
New York, NY 10007

Re: Richard L. Brodsky, et al. v. U. S. Nuclear Regulatory Commission;
Case No. 08-1454-AG

Dear Ms. O'Hagan Wolfe:

On behalf of Entergy Nuclear Operations, Inc., applicant in the proceedings before the
Nuclear Regulatory Commission, I enclose herewith the original and four copies of our motion to
intervene, as required by this Court's Rule 27(a)(1)(c)(vii). As noted on the body of the motion,
counsel for the Nuclear Regulatory Commission has consented to our motion; counsel for petitioners
has not yet responded to our request.

I also enclose a fifth copy of the motion. I would appreciate it if you would stamp it as
having been filed and return it to us in the enclosed stamped envelope.

Thank you for your cooperation in this matter.

Sincerely,

WISE CARTER CHILD & CARAWAY

Michael B. Wallace
MBW/fgr
Enclosures
Hon. Richard L. Brodsky
Robert Rader, Esq.



UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT
Thuegood Marshall U.S. Courthouse at Foley Square 40 Centre Street, New York, NY 10007 Telephone: 212-857-8500

MOTION INFORMATION STATEMENT

Brodsky v. U.S.. Nuclear Regulatory Commission

Docket Number(s): 08-1454-AG

Motion for: Leave to Intervene

Sefo th belo, pI eise, cnplete slatemenj of relief so.ight:
Pntergy nuciear i perations, Inc. applicant in the

proceeding below, seeks leave to

intervene in this Court as a party.

MOVING PARTY: Entergy Nuclear Operations, Inc.
[] Plaintiff 0 Defendant

o Appellant/Petitioner I& Appellee/Respondent

MOVING ATTORNEY: Michael B. Wallace
[name of attorne with firm address, phone number and e-mail]

Wise Carter 6 hild & Caraway
Post Office Box 651
Jackson, Mississippi 39205
5U01-9btb-00UU
mbw~gwisecarter. corn

OPPOSING PARTY: Richard L. Brodsky, et al.

OPPOSING ATTORNEY [Name]:
ar c ofttrn, *, wbtfirm, address, phone number and e-mail]Rcnar L. tMroas, y

Legisliaive Office Buillding, Room 422
Al~any, New YorK 12228
518-45b-1b53
ncharnrDro s yamsn.com
burodsKylr(cassem)biy. state. ny.us

Court-Judge/Agency appealed from: Administrative Review Board, U.S.-Desa'tmnet of Labor

Please check appropriate boxes:

Has consent of opposing counsel:
A. been sought?
B. been obtained?

FOR EMERGENCY MOTIONS, MOTIONS FOR STAYS AND
INJUNCTIONS PENDING APPEAL:
Has request for relief been made below? rL Yes 0l No

IN Yes 0 No
O Yes 0( No Has this relief been previously sought

in this Court? LI Yes LI No
Is oral argument requested? 0 Yes M• No
(requests for oral argument will not necessarily be granted) Requested return date and explanation of emergency:

Has argument date of appeal been set? 03 Yes
If yes, enter date

ff No

Si !C of DV orpyy:

9 ý71ýOMA2 "I- Date:j LZZ0? Has service been effected?
[Attach proof of service]

Yes [] No

ORDER

IT IS HEREBY ORDERED THAT the motion is GRANTED DENIED.

FOR THE COURT:
CATHERINE O'HAGAN WOLFE, Clerk of Court

Date: By:

Form T-1080 (Revised 10/31/02).



IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

RICHARD L. BRODSKY, NEW YORK STATE
ASSEMBLYMAN, FROM THE 92ND ASSEMBLY
DISTRICT IN HIS OFFICIAL AND INDIVIDUAL
CAPACITIES, WESTCHESTER CITIZENS
AWARENESS NETWORK (WESTCAN),
ROCKLAND COUNTY CONSERVATION
ASSOCIATION, INC. (RCCA), PUBLIC HEALTH
AND SUSTAINABLE ENERGY (PHASE), and
SIERRA CLUB - ATLANTIC CHAPTER (SIERRA CLUB)

VS. DOCK]

U. S. NUCLEAR REGULATORY COMMISSION

PETITIONERS

ET NO. 08-1454-AG

RESPONDENT

ENTERGY NUCLEAR OPERATIONS, INC.'S
MOTION TO INTERVENE

COMES now Entergy Nuclear Operations, Inc. ("Entergy"), applicant in proceedings before

the U.S. Nuclear Regulatory Commission ("NRC" or "the Commission"), and respectfully moves

this Court, pursuant to Fed. R. App. P. 15(d), for leave to intervene as a party in this proceeding.

Because Entergy is the holder of the NRC operating license for the nuclear power plant at issue, and

because the relief sought in this petition would, if granted, significantly impact Entergy's operations

of the facility, Entergy has a direct interest in this proceeding.

1. On March 27,2008, Petitioners, Richard L. Brodsky,New York State Assemblyman,

from the 9 2 "d Assembly District, in his official and individual capacities, Westchester Citizens

Awareness Network (WESTCAN), Rockland County Conservation Association, Inc. (RCCA),

Public Health and Sustainable Energy (PHASE), and Sierra Club - Atlantic Chapter, filed with this

Court their Petition for Review, purporting to challenge a decision of the U.S. Nuclear Regulatory
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Commission on January 30, 2008, denying Petitioners' request for a hearing in connection with an

exemption granted to Entergy on September 28, 2007.

2. In the underlying proceeding, on July 24, 2006, Entergy applied for revisions to prior

exemptions from certain regulations contained in Title 10 of the Code of Federal Regulations, Part

50, Appendix R, for the Indian Point Nuclear Generating Unit No. 3 ("Unit 3"), specifically the

Appendix R. 111 .G.2 requirement for a one hour fire barrier in Fire Areas ETN-4 and PAB-2. In

response to Entergy's application (as supplemented on April 30, May 23, and August 16, 2007),

acting pursuant to 10 CFR 50.12, the Commission approved the exemption on September 28, 2007.

Notice of the exemption was published in the Federal Register on October 4, 2007.

3. On December 3, 2007, Petitioners filed an Objection to the Commission's approval

of the exemption, requesting leave to intervene, reconsideration of the exemption, and a hearing.

Petitioners asserted that the exemption constituted an amendment to License No. DPR-64 for Unit

3.

4. On January 30, 2008, the Commission notified Petitioners in writing that the

challenged action was not, as asserted by Petitioners, a license amendment which would trigger

hearing rights, but was instead an exemption from regulations which did not trigger such rights.

Accordingly, the Commission declined to reopen consideration of the exemption and denied

Petitioners' request for a hearing.

5. The relief specifically requested by Petitioners (that the exemption granted by the

Commission be vacated and this matter remanded for further consideration) necessarily implicates

Entergy's rights and interests in connection with the operations of Unit 3, which would be directly

and substantially affected should Petitioners prevail. Entergy is thus a real party in interest and seeks
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leave to defend the grant of exemption received from the Nuclear Regulatory Commission.

Accordingly, Entergy moves for leave to intervene in this action.

6. While the Commission will certainly and vigorously defend its decision to grant the

exemption, Entergy has a direct and substantial interest in the outcome of this proceeding which

cannot be adequately be represented by any other party. Entergy is the only party fully capable of

asserting and protecting the unique interests that it has in the subject matter of this proceeding. In

addition, the familiarity of Entergy and its counsel with the facts and proceedings below should be

of significant assistance to the Court in reaching a proper understanding and resolution of the issues

on this appeal.

7. No ,party will suffer cognizable prejudice should intervention be granted. Counsel

for the Commission has no objection to Entergy being allowed to intervene. Counsel for Entergy

contacted Petitioners' counselregarding this motion and was informed that Petitioners have not yet

decided what their position will be concerning Entergy's request to intervene.

WHEREFORE, PREMISES CONSIDERED, Entergy respectfully moves the Court for leave

to intervene in this proceeding.

Respectfully submitted,

WISE CARTER CHILD & CARAWAY, P.A.

By: A2- e a,
MICHAEL B. WALLACE
ATTORNEY FOR ENTERGY NUCLEAR
OPERATIONS, INC.
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WISE CARTER CHILD & CARAWAY
Professional Association
600 Heritage Building
Post Office Box 651
Jackson, Mississippi 39205-0651
Telephone (601) 968-5531
Facsimile (601) 968-5593
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CERTIFICATE OF SERVICE

I certify that I have this day mailed by Federal Express a true and correct copy of the above
and foregoing document to the following:

RICHARD L. BRODSKY, ESQ.
Legislative Office Building - Room 422
Albany, New York 12228
ATTORNEY FOR PETITIONERS

ROBERT RADER, ESQ.
U. S. Nuclear Regulatory Commission
Office of General Counsel
11555 Rockville Pike
MAIL STOP 0-1 5D21
Rockville, Maryland 20852-2738
ATTORNEY FOR THE U.S.
NUCLEAR REGULATORY COMMISSION

ATTORNEY GENERAL OF THE UNITED STATES
United States Department of Justice
Room B-103
950 Pennsylvania Avenue, N2W.
Washington, D.C. 20530-0001

THIS the 23rd day of April, 2008.

MICHAEL B. WALLACE

g/users/peb/Entergy-Brodsky/pleadings/entergy mot to intervene
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