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United States Court of Appeals
For the First Circuit

Nos. 07-1482, 07-1483

COMMONWEALTH OF MASSACHUSETTS,
| Petitioner, . (
V.
UNITED STATES; UNITED STATES NUCLEAR REGULATORY COMMIéSION,

Respondents,

ENTERGY NUCLEAR OPERATIONS INC.; ENTERGY NUCLEAR
VERMONT YANKEE LLC; ENTERGY" NUCLEAR GENERATION COMPANY
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U.S. NUCLEAR REGULATORY COMMISSION

: ‘Before

. Torruella, Circuit Judge,

Stahl, Senior Circuit Judge,
and Lynch, Circuit Judge.

Matthew Brock, Assistant AttorneyJGeneral ~with - whom Martha
Coakley Attorney General, Diane. Curran, and Harmon, Curran,
Aplelberq & Elsenberq, L.L.P. were on brief for petltloner

' Steven C. Hamrick, Attorney, with whom’ Karen D. Cvr, General
Counsel; John F. Cordes, Jr., Solicitor, E. Leo Slaggie; Deputy
'Solicitor, U.S. Nuclear Regulatory Commission, Ronald J. Tenpas,
Acting Assistant Attorney General, and Lane M. McFadden, Attorney,
U.S. Department of Justice, were on brief for respondents.

David R. Lewis with whom Paul A. Gaukler and Pillsbury
Winthrop Shaw Pittman LLP were on brief for intervenors.
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LYNCH,‘Ciféuit Judge. The Commonwealth of Massachusetts

wishes to ensure - that the United States ©Nuclear Regulatory
Commission ("NRC" or the "Cbmmission") Will'téke account of the
Commonwealth's safety concerns about treatment of spent fuel rods
before the NRC decides whéther to renew the operating licenses of
twoA nuclear énérgy ‘plants: the jPilgrim‘ plant in Plymouth,
Massachuéetts, and the Vermont Yankee plant in Vernon, Vermont,
which is _within ten.-miles of the Massaqhuéetts border. 'Thé
licensés were_originally issued in 1972 and will expire in 20%2;
the re-licensing pcheedings have been_iﬁitiated,and are_ongoing.
The Cdmmonwealth says that old assumptions about safe
storage of spent fuel rods -- on wﬁich thé Nﬁc.has relied since at
least the early 1970s -- no longer hold. Tﬁe COmmonwealth claims
that more recent stddies énd changed éircumsiances indicate an
ingreased ;isk:that the plants‘ method offstéring spent fuel rods-
will lead to an'environméntal cétastrophe. It also raises its
cthern that the-plants; method of'stdriﬁg spent fuel leaves the
plants vulnerable to terrorist attack.
 Both sides agree that the safety iésﬁes raised are
deserving of carefﬁl consideration. Both sides also agree that the
Commqnwealth is by law permitted.to raise its various concerns by
séme path and to obtain'judicial review of any NRC decision-that
adversely affects its interests in this matter. The question

presented here is whether the Commonwealth has, from the regulatory

v
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maze, chosen the correct path for dbing so. The Commonwealth
insists it has chosen the appropriate path, indeea, the only one
available'to it. In short, the CommonWealthfargues that it must be
allowed to participate directly in the re-licensing proceedings as
a party in order to get its safety-based contentions heard. In the
alternative, the Commonwealth argues that the NRC must ensure that
it resolves a. separate'jrulemaking petition, initiéted by the
Commonwealth and baéed on the same concerns about spent fuel
storage, before the Commissipn issues any renewal liéenses so that
the results of the rulemaking will apply to the Pilgrim and Vermont
Yankee re-licensing proceedings. | |

The.NRC says the Commonwealth has chosen:the wrong patﬁ,
indeed, one ﬁrecluded by its regulations.v The agency also says
that another option is available, is :the proper path ﬁo be -
followed, and will adequately protect the state's interests.
According to the NRC, the Commonwealth must abéndon its attempt to
attain formal "party" status in the licensing proceedings and
instead seek to participate in thqse proceediﬁgs as én‘"interested
'governmental.entity." The Commonwealth.may, in that cépacify,
pétition the agency to delay issuénce of ﬁhe renewal licenses until
the Commonwealth's requgst for a rulemaking is resolved° Indeed,
the‘NRC has committed itself in this case to an interpretation of

its regulations in such a way as to provide this alternative path,



complete with opportunities for eventual judicial review, to the
Commonwealth.

We hold as a matter of law that the Commonwealth'haS'
chosen the wrong path in seeking to faise the safety issueé”as a
party in the licensing proceedingé and deny its‘petition. We also
bind the NRC to its litigation position, deséribed in more detail
below. This leaves the Commonwealth free to follow the NRC's
preferred path if it so chooses. To the extent the Commonwealth
seeks an order from this court interfering with the NRC's oﬁgoing
re-licensing prodéedings by'impOSing decisionfmaking'pimetables én
the agency, we issue a. very brief stay but otherwise decline to
issue such relief.

I.

‘Requlgtorv Background

A description of - the regulatory scheme governing the
process for renewing licenses to operate nuclear power plants is
helpful to understand this case. The Atomic Energy Act ("AEA")

coﬁtains the statutory basis for issuing -and renewing such

l_icensés° See 42 U.S.C,'§§ 2133, 2134(b). The AEA empowers the
NRC to make licensing decisions. Id. §§ 2133, 2134(b). The AEA
provides for initial operating licenses valid for up to forty years

and épecifies that licenses "may be renewed." Id. § 2133(c).* The
N .

1

Sections 2133 and 2134(b) originally provided. separate
bases for issuing atomic energy. licenses. Unlike § 2133, § 2134 (b)
does not explicitly impose a forty-year limit or provide for

. _4_
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AEA says nothihg more abeut requirements for re-licensing, instead
delegating to the NRC authority to determine applicable rules and
regulations. Id. §§ 2133, 2134 (b).

The NRC has codified two distinct sets of regulations
containing requirements for license renewal applications. The
first set of regulations focuses on technical iesues such as
equipment aging. §é§L e.g., 10 C.F.R. § 54.4 (defining scope of
renewal requirements'in 10 C.F.R. Part'54). Those provisions are
not‘et issue here.

The NRC promulgated the .Other set ~of regulations,
eodified at 10 C.F.R. Part 51, primerily to fulfill the ageney's~

obligations under the National Environmental Policy Act ("NEPA").

;See 10 C.F.R. § 51.10 (expleihing‘purpose of Part 51 regulations) .

NEPA requires federal agencies to document the environmental
impacts and poseible _alternatives to proposed "major Federal
actions significaﬁtly affectihg the quality of the human

environment." 42 U.S.C. 'S 4332 (C). In deing so, NEPA fulfills

'_._dual purposes.  First, it "places-upon an agency the obligation to

consider every significant aspect of the environmental impact of a

license renewal. However, the agency has treated licenses issued
under either provision as subject to the same terms limiting the
initial license to no more than forty years and providing for
renewal following expiration of the initial license. See Nuclear
Power Plant License Renewal, 55 Fed. Reg. 29,043, 29,050 (proposed
July 17, 1990); see also 10 C.F.R. § 50.51. Agency regulations now
explicitly subject licenses for plants issued under both provisions
to the same requirements for renewal. See 10 C.F.R. § 54.1.
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proposed action." Balt. Gas & Elec. Co. v. Nat'l Res. Def,

Council, Inc., 462 U.S. 87, 97 (1983) (quoting Vt. Yankee Nuclear

Power Corp. V. Nat'l Res. Def. Councily, Inc., 435 U.S. 519, 553

(1978)) (internal quotation marks omitted). "Secohd, it ensures
that the agency will inform the - public that it has indeed

considered environmental concerns in its decisionmaking process."”

Id. (citing Weinberger wv. Catholic Action of Haw. Peace Educ.
Project, 454 U.S. 139, 143 (1981)). |
‘Issuénce or renewal of a license to operate a nﬁclear
power plant is a "major Federal acfion" triggering ‘NEPA'é
requirement that fhe agency produce Aan. Environmental. impact
Statément ("EIS") for such proceedings. 10 C.F.R. § 51.20.
Producing aﬁ-EIS'containing adequate discussion of all
the environmental issues relevant to.licensing thé operation ofba
nuclear power plant poses a_siénifiéant task for the. NRC. In an
"effort to streamline the license renewal process, the NRC in 1996
conducted a study to determiné which NEPA—related issues could be
addresséd_generically (that 1is, app;ying tb all plants) and which
need to be determined on a plant-by-plant baéis. The agency .

characterizes the first group of issues as Category 1, and the

second as Category 2, issues. See generally Office of Nuclear
Regulatory Research, U.S. Nuclear Regulatory Comm'n, NUREG—1437, 1.
Generic Environmental Impact Statement for .License Renewal of

Nuclear Plants (1996).



Category 1 issues are common to all'nucléar power plants,
or to a sub-class of plants. As such, the NRC does not analyze’
generic Category 1. issues .afresh‘ with each indi&iduai plaht
operating license application. Instead, the agency conducted an
extensive surVey and generated findings, contained within a Generic
Envirpnmental Impact Statement ("GEIS"), that answer Category 1
issues as to all nuclear power plants. See id. at 1-3 to 1-6. The
GEIS findings have since been codified through é rulemaking. §§g
.EnVironmental Review for Renewal of Nuclear Power Plant Operating
Licenses, 61 Fed. Regq. 25,467 (June 5, 1996) {heréinaftér ?inal'
Rule]; see also 10 C.F.R. pt. 51, subpt. 2, épp.,A B (listing "NEPA
issues for license rénewal of hucleér power plants" and aésigning
them to either Category 1vor 2); Category 2 issués, by‘cohtrast,
are those non-generic, issues that reéuirevsite—specific analysis
for each individual licehsing proceeding. .10 C.F.R. pt. Si, subpt.
| A, app. B, n.2.

These categories affect how the NRC handles the NEPA-
mandated EIS fequirements. The process ofvcreating the EIS for an
" operating 1icen$ing'(or're—licensing)'proceeding begins with the
applicant, although producing the EIS is wultimately the NRC's
responsibilityf Under the regulations, each applicant must submit
to the agency an environmeﬁtal rgport that includes plant—épecific
analysis of all Category 2 issues. Id. § 51,53(c5(3)(ii). The

regulations generally relieve applicants of having to discuss



Category 1 iééues, instead allowing applicaﬁts to rest on the GEIS
findings. Id. § 51.53(c) (3) (i).

| The.;egulation does require an applicant's report to
include Many ‘new and éignificant_ infdrmation' regarding the
énvironmental impacts of license renewal of which the applicant is
awaré," Id. § 51.53(c)(3)(iv). The NRC céncedes that this applies
even to "new and significant information" concerning Category 1
issues.

NRC stéff then draw upon the appiicantfs énvironmental'
report to produce a/draft supplemental‘EIS'("SEIS") for the liCense
renewal. See id. § 51.95(c). This plant—épeﬁific SEIS addfeSSes
Category 2 issﬁes and cbmplements thé GEIS, which covers Category
1 issues. Id. § 51.71(d). When the GEIS-and SEIS are combined,
they cover all issues that ﬁEPA requires be addressed in an EIS for
a nuclear power plant license renewal proceeding. .

Once the agency has pfepéred a draft SEIS, it must be
made available for comment both to the public and to other federél,
épaté, énd loéal agencies. 1QL_§§ 51.73,,51,74, After recéiving
comments, ‘the NRC must then prepare a final SEIS,. Id.
§ 51;95(0)(3) (réferencing.;g; § 51.91).

| Becaﬁse Category 1 issues have'alfeady beén addreésed
globally by 10 C;F.R.-pt..51,>subpt. A, app. B, they cannot be
litigated in individual adjudications, such as 1license renewal

proceedings for individual plants. See id. § 2.335; Fla. Power &




Light Co. (Turkey Point Nuclear Generating Plant), 54 N.R.C. 3, 12,

20-23 (20015. Instead, the agency has established other means for
chéllenging GEIS findings‘ regarding Catégory 1 issues When
necessary, whethervby the aéency’s own initiative or by petition
from an outside eﬁtity. This divergent treétment.of generiq and
site-specific issues is reasonable and consistent with the purpose
of promoting effiﬁiency in handling license renewal decisions.

There aré several methods of review'of Category 1 issues.
First; the égenéy must review the GEIS findings every.ten.years.
See Final Rule, supra, 61 Fed@ Régf at?28,468,: Second, the NRC
sﬁaff ﬁay make a reqﬁest'to the Cbmmission.that a rule be suspended
on a generic basis or that a particular adjudicatioﬁ be delayed
until the.GEIS:aha accompanying rule are amended. lg; at 28,470.
This would» be an appropriate course of action should public
comments on a draft SEIS (o; information submitﬁed by a license
renewal ‘applicantj alert the agency to "new and significant
information"” calling into question tﬁe validity of a GEIS finding;
Id.

Third;ithé NRC staff may ;equeét that a rule betéuspended
with respect to a particular.plant.if comments. to. a draft SEIS
reveal site—Specific informatién indicatiﬁg,that ﬁﬁe rule would be
inappliéable to that particular plant. Id.

Fourth, "[ai party to an adjudiéatory proceeding" may

petition for a waiver of an NRC rule or regulation with respect to
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that proceeding. 10 C.F.R. § 2.335(b). "The sole ground for
petition of waiver or exception is that special circumstances with
respect to the subject matter of the particular proceéding are such
that the application of the rule or regulation .- ,vwould nét
serve the purposes for which [it] was adopted." Id.

Finally/ any member bf thé'public may petition the agehcy
for a rulemaking proceeding aimed at altering the GEIS and its
accompanying rule. Final Rule, supra, 61 Fed. Reg. at 28,470.

IT.

AdminisprativeaProgeédinqs

Ehtergy,2 iﬁﬁervehor to these petitions, vobtained
woperating licenses for the Pilgrim and Vermont Yankee plants in
xi972, Those licenses will expire in 2012, bﬁt they may be renewed
wfor an additional twenty-year period,'which‘wQuLd iast until 2032.
2:On January 25, 2006, Entérgy submitted.appiiCations to begin the.
license renewal process.?

BotHbthe Pilgrim and the Vermont Yankee épplications
inéluded an environmental,report specific to the respectivé.planta

Entergy's environmental reports did not contain in-depth discussion

\

2 We use "Entergy" to refer to three entities: ©Entergy
Nuclear Generation Company holds the Pilgrim plant possession and
use license; Entergy Nuclear Vermont Yankee LLC holds the Vermont
Yankee plant possession and use license; and Entergy Nuclear
Operations, Inc. holds the operating licenses for both facilities.

3 The Commission is currently scheduled to issue a decision
on the Plymouth application by July 27, 2008 and the Vermont Yankee
application by November 2008.
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of any Category 1 issues and represented that “Entergy has not
identified any new and signifieant information concerning the
impacts addressed by these {GEIS] findings."

On‘ May 26, 2006, the Commonwealth of Massachusetts
‘submitted parallel‘hearing requests in each of the two plant re-
licensing proceedings. Each request,included only one contention
that the Commonwealth.propbsed to introduce into the proceedings:
that'Entergy's‘envi:onmental_reports for each plant did not satisfy
'NEPA "because [they do] not address the environﬁental impacts of
severe spent fuel pool acc1dents.‘

The: storage of spent fuel on site at nuclear power plants
is.a Category 1 issue for operatlng license renewal purposes. 10
Cgﬁ.R. pt. 51, subpt, A, app, B. That subject is normally exenmpt
from discusslon_jjl a license renewal applieantfs_environmental
report, ;QL §.51}53(e)(3)(i), but'may be raised elsewhere. The
Commonwealth contends that it may raise the issue in the re-
licensing’proceeding and that EntergY's_report violated NEPA and 10

C.F.R. § 51.53(c) (3).(iv) because it failed to address "new and

4

The regulatlon' adopts the GEIS flndlngs that "[tlhe
expected increase in the volume of spent fuel from an additional 20
years of operation can be safely accommodated on site with small
env1ronmental effects through dry or pool storage at-all plants if
a permanent repository or monitored retrievable storage is not
available.’ 10 C:.F.R. pt. 51, subpt. A, app. B. As such, the
license renewal. regulations classify the environmental impa&ts of
on- site spent fuel storage as "small," i.e., "not detectable or

'so minor that they will neither destablllze nor noticeably
alter any important attribute of the resource." Id. at n.3.
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significant information" regarding the risks of on-site spent fuel
storage.

Spent fuel rods are a radioactiVe waste product of
nuclear power plants. When the Pilgrim and Vermont Yankee plants
were originally licensed in 1972, it was common practice to arrange
spent fuel rods in low-density racks in waterffilled storage pools
located at the plantvthat produced the waste. At the time, there
was a national policy of eventUally disposing'of‘spent fuel through
-reprocessing. Long-term storage in a central geologic repository
posed another option fpf :emoving spent fuel f;om reaétor sites.
However, the.reprocessing strategy Was.abéﬁdoned in the mid-1970s,
sand although the fedefal.government‘has been planning to accept

ﬁspeﬁt fuel at a proposed tepository at Yucca Mbtntain, Nevada, that
.@Bption will not be available until atvleast 2015, if at all. As a
wresult, spent fuel has accumuléted-at on-site stOrage'facilities,
and power plant operators have replaced low?denSity racks with
high-density racks in Storage pools in order to accommodate the
mounting Volumevof spent fuel rods. According-to the Commonwealth,
use of high—density racks restricts the flow of cooling fluid
around spent fuel rods ahd raises the risk of fire under a number
of scenarios.

The Commonwealth . contended  in the‘ re-licensing
proceedihgs that new ahd significant information aBout on-site

spent fuel storage at the Pilgrim and Vermont Yankee plants was

.
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demonstrated by the switch to high-density storage racks, recent
scientific studies regarding the dangers of high-density storage
pool fires, ‘and the increased 1likelihood of terrorist attack
following September 11, 2001. According‘to the Commonwealth,

[slignificant new information now firmly

establishes that (a) if the water level in a

fuel storage pool drops to the point where the

tops of the fuel assemblies are uncovered, the

fuel will burn, (b) the fuel will burn

regardleés of its age, (c) the fire will

propagate to other assemblies in the pool, and

([d]) the fire may be catastrophic. :
A spent fuel pool fire would be catastrqphic in large part because
"l{a] large, atmospheric release of radioactive material would
occur., "

The Commonwealth'appended four reports to its hearing
requests in support of its pool fire confention.. The first two .
resulted from studies commissioned by the Commonwealth to assess
the risks of and alternatives to on-site, high—density pool storage
at the Pilg:im.ahd Vermont Yankee plants. The firét‘of these was
written by Dr. Gordon R. Thompson\of the Institute for Resource and
Security Studies in Cambridge, Massachusetts. The Thompson report
surveyed analyses by NRC staff and Othérs and found that they
recognized that "a loss of water from ... . high-density, closed-
form storage racks would, over a range'of scenarids, lead to self-
ignition" of a fire "that could propagate across the pool." The
report assessed the probability of a high-density storage pool fire

occurring at either Pilgrim or Vermont Yankee as at least one per
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’10,000>yearsf Dr. Thompson recommended replacing the high—density
storage racks at both facilities with low—density, open-frame
racks. This course would, accordiog to Dr. Thompson, "returh the
plant(s] to [their] original design configuration" and "achieve the
largest risk reduction[] during plant operation within a license
extension period." Dr. Thompson also surmised that re-equipping
the plants with the recommended racks would cost less than $110
million for each plant.

Tﬁe second'study commissioned by the Commonwealth was
authoréd:by-Dr. Jan Beyea, a nuclear physicist affiliéted with
Consulting in the Public Interest, and,focuséd‘on the consequeoces
of a hypothetical pool fire at the ‘Pilgrinl or Vermont Yankee
plants. Under a sconario in which ten percent of tﬂe»radiOactive
material in storage at the.planﬁs_was released into the.atmosﬁhere
due to a pool fire, D;. Beyea eStiméted economic costs of 5105~171
billion for Pilgrim, and $87-165 billion for Vermont Yankee. I
one hundred pefcent of the radioactive’material weré reiéased in
'such a fire, the costs ,wquid,_rise to $;342j—..4.,8'8, billion at Pilgrim.
and $364-518 biliioh at Vefmont.Yankee, Dr. Beyea estimated that
a one hundred percent releaéc of';adioactive material at either
plaot could result.in up to 8,000 cases of latent cancer. Dr, 
Beyea's repoft .fufther concluded that the results of recent
epidemioclogic studiesicould significantly inflate his estimates of

the economic and health costs of a pool fire.
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The thirdjreport submitted by the Commonwealth with its.
hearing requests was authored by NRC staff to assess the risk of
spent_fuel pool accidents et decommissioned pueleaf power plants.
Published publicly in early 2001, " the report'acknowledged the
possibility that even a partial loss of cooling fluid in a storage
pool could result in a fire. The report also observed that because
"fuel assembly geometry and rack eonfiguration are plant specific, "
the possibility of pool fires "cannot be precluded on a generic
basis;ﬁ However, the_repoft also cencluded-that“"even though the
consequences- from a zircqnipm fire could Be seri0us,"'the risk of
such fiies at.decommissioning plants "is low and well within the -
Commission's safety goals."

Finally, the Commonwealth submitted a report produced, at
the request of Congress, by fhe National:Aeademy of Sciences to
examine the potential consequences of a terrorist attack’oh spent
fuel storage facilities'sitedvat nuclear power plants. The report
concludedvthat while all plants should have on-site pools for
i-storage_of spent fuel, there is some risk that a terrorist'attaek
could partiaily or fully drainvsueh a pool, leeding to a firé and
the release of radioactive'material, The repert also eonclﬁded
that "[t]lhe potential vulnerabilities of spent fuei pools to
terrorist attacks are plant#design specific. Therefore, specific
vﬁinerabilities can be understood oniy by examining the

characteristics of spent fuel storage at each plant."
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The NRC convened two Atomic Safety and Licensing'Boards

("ASLB" or "Board") to assess Wbether the various contentions

submitted by the Commonwealth and other entities were admissible in

the Pilgrim and Vermont Yankee- license renewal ﬁroceedings; On
June 22, 2006, Entergy and the NRC staff filed oppositions to the
Commonwealth's hearing requests, arguing the Commonwealth had
chosen the Wrong path to raise its contentions. Tﬁey asse%ﬁed the
Commonwealth had-impermissibly.challenged'a generic Category 1
issue without requesting a waiver of the agepcy‘s:rule within the
Pilgrim and Vermont Yankee p;oCéedings,. They also-afgued'that the
information submitted by the Commonwealth'did not constitute fnew
and sigﬁificant" information ‘'within the meéning of 10"C.F.R;
§  51.53(c) (3) (iv) . . During oral arguments at 'pre—héaring
Jgonferencés>in front of the_ASLBs;'the Commohwealth staked 6ut its
position that the waiver-provisioh was ﬁnavailable in ahy'event; it
could not seek waiver in the -individual proceedings because its
;cohténtion regarding pool fires was not specific to either‘éf the
_two plants,.but was,a‘safety issue common to . all plants;.

The Commonwealth also informed the ASLBs éf its inteﬁtion
to file a rulemaking petition aimed at modifying the_GEIS findings
about Qn?site épent fuel storage.. .The parties agree that this

rulemaking path is and always has been open to the'Commonwealth.

On August 25, 2006, following oral arguments in front of

the Pilgrim and Vermont Yankee ASLBs, the Commonwealth filed a
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- petition for rulemaking with the NRC based on the same pool fire
contention raised in its hearing requests in the individual
licensing proceedi'_ngs,5 The petition requested that the NRC

(a) consider new and significant information
showing that the NRC's characterization of the
environmental impacts of spent fuel storage as
insignificant in the 1996 [GEIS] is incorrect,
(b) revoke the regulations which codify that
incorrect conclusion and excusé consideration
of spent fuel storage impacts in NEPA
de0131on~mak1ng documents, (c) issue a generic
‘determiriation that the env1ronmental 1mpacts
of hlgh den31ty pool storage of spent fuel are
s1gn1flcant, ‘and (d) order - that -any ~NRC
llcens1ng de0151on that approves hlgh den51ty
'}pool storage of" spent fuel atia nuclear “power
plant - S mist be’ accompanled by an [EIS]
that addresses (i) the environmental impacts
of high-density pool storage of spent fuel at
that nucléar plant and (ii) a .reasonable array
of alternatives for avoiding or mitigating
those 1mpacts ‘

‘yThe petltlon also urged the NRC to "w1thhold any dec181on to renew
.. the operatlng llcenses for the Pllgrlm and Vermont Yankee. nuclear‘
power plants untll the,requested rulemaklng has been completed" and
suspend considération of the‘Commonwealth’s contentions in.the
individual proceedings. '15 support Ofﬁiits petition; the
Commonwealth appended the same four reports.described above. To

date, there has been no decision on the rulemaking petition, ‘and

3 The State of California has submitted a petition for

rulemaking raising similar concerns; the NRC 1is currently
considering both petitions. See State of California; Receipt of
Petition for Rulemaking, 72 Fed. Reg. 27,068 (proposed May 14,
-2007); Mass. Attorney Gen.; Receipt of Petition for Rulemaklng, 71
Fed. Reg. 64,169.(proposed Nov. 1, 2006).
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‘the issue before us does not invﬁlve that‘petition, but rather the
Commoﬁweéith's hearing requests in the individual plant re-
licensing proceedings.

The Vermont Yankee ASLB issued it; decision on the
hearing requests in that procéeding on September 22, 2006. Entergy

Nuclear Vt. Yankee, LLC (Vt. Yankee Nuclear Power_Station) (Vt.

Yankee I), 64 N.R.C. 131 (2006). As an initial matter, the ASLB
granted standing to the Commonwealth. Id. at 145, Thngoard went
on to reject the Commonwealth‘s contentioh, rulingvthatlevenAif the
Commonwéalth's contention ~ presented Vpéw aﬁd »significant
information™" aboﬁt pobl fireé,v"as a matteerf-laﬁ the conténtion

.is not admissible because the Commission has already decided, in

gTu;key Point, that licensing boards cannot admit an'énvironmental
ﬁgontention‘regarding a Catégory.l issﬁe." Id. at 155. The Boafd‘
»Stated the agency's,positioﬁ that.undér'lo C.F.R. § 51:53(0)(3), a
licensing applicant.such‘as Entergf must provide analyéis of new
and significant information regarding a NEPA issﬁe, whether
Category 1vor“2, in. its eﬁvirbnmental report,,.lg;A Further,.the
Board observed that "if thé informatioh phat the [Commonwealth]
presenﬁs is indeed new and_significant, the;Staff's'SEIS,needs to
address it." ~Id. at i56.

The Boardis ruiing did not purporf to foreclose any
challenge by the CommonWealth to‘theﬁagency'é rule on on-site spent

fuel storage. Again citing Turkey Point, the Board pointed out
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that the Commonwealth "has several options, including filing a
petition for rulemaking,'providing the infoimation_to the NRC Staff
(Which,cén then seek Commission approval to suspend the‘applipation
of the 7rules or delay. the license renewal proceeding), or
" petitioning the Commission to waive the application of the rule."
';g; at 159. The Board concluded its discussion of the
Commonwealth's contention by noting the Commonwealth's pending
rulemaking petition. "Thus we see," the Board stated, "that the

[Commonwéalth]~has already begun to pursue the alternative remedies

specified in Turkey Point." Id. atil61;

- On October 16, 2006, the Pilgrim ASLB issued a ruling
repecting the Commonwealth's pool fire contention on substantially

‘thegsame grounds as had the Vermont .Yankee ASLB. Entergy Nuclear

.Generation Co. (Pilgrim Nuclear Power Station), 64,N;RLC, 257, 294-

2300 (2006) .
The Commonwealth appealed the ASLB decisions’ to the NRC.
The Commission affirmed the Pilgrim and Vermont Yankee ASLB

dgcisions on January 22, 2007. Enterqy.Nuplea;“Vt.:Yankee, LIC

(VE. Yankee Nuclear Powé: Station) (Vt. Yéﬁkee 1), 65 N.R.C. 13
(2007); The NRC agreed with the ASLBs that the Commonwealth,"chosev
the appropﬁiate_way to challenge the GEIS whenv[it] filed [its]
:ﬁlemaking petition.™" lgé at 20. The Commission explained tﬁat
"[i]t makes more sense for the NRC to sfudy whether, as a technical

matter, the agency should modify its requirements relating to spent
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fuél'storage for all plants across the board than to litigate in
" particular adjudications whether generic findings in the GEIS are
impeached“by_, . . claims of new information." Id. at 20-21.
Otherwise, plant¥by—plént litigation of Category 1 issues "woﬁld
defeat the purpose of resolving generic issues in a GEIS." 1Id. at
21; |

The Commission's decision also described how the pending
rulemaking could affect thé Pilgrim and Vermont Yankee licensing
proceedings. = The Commission rejected the Commonwealth's request
that}it'suspehd the.licénSing p;oceedih@é.' It wduldzbé‘wprématufeﬂ
to delay a final decision on licensiﬁg, the Cdmmission‘reasoned}
whére‘"final deéisions in those proceedings are not expected‘for_
another'yeaf Orfmore“-aﬁd "invblve many'issues unrelated to the
[CQmﬁonwealth's] rUlemakipg'petition.ﬁ lg;;at.QZ n.37. Howéver,
"depending on the timing and oufcome" of the‘ rﬁlemaking; the
Commission recoghized the possibility that NRC staff Could.;equest'
that the Commission‘suspend thé'genefic fule and iﬁcludé plant-
vspecif'i,c ana:Lyvs,is~ of pool storage.in the Pi._lgr,.im.«_and,Vermori_t_ﬁ,f;ank'eé
SEISs. Id. at 22. We are toid'that to date, ‘that has not
vhappeﬁéd. | |

The Commission also outlined a rouﬁe by which the
Commonwealth itéelf could influence the timing of the licensing
decisions:

NRC regulations provide that a petitioner who
has: filed a petition for rulemaking "may
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request the Commission to suspend all or any
part of any licensing proceeding to which the
petitioner is a party pending disposition of
‘the petition for rulemaking." 10 C.F.R.
§ 2.802(d). An interested governmental entity
© participating under 10 C.F.R. § 2.315 ‘could
also make this request. '

Id. at 22 n.37. Because alternatives were available, "admitting
the [Commonwealth's] contention for an adjudicatory hearing is not
necessary to. ensure that the claim receives va full and fair
airiné." Id. at 22.

The Commonwealth filed a motion for reconsideration and
clarification on February'l, 2007. The ComenWealthvrequested that
the Commission

establish that: (a) [Vt. Yankee II] is not a-
final decision with respect to the
[Commonwealth's] rights of participation in
the Pilgrim and Vermont Yankeeé license renewal
proceedings, (b) the Commission will treat the
[Commonwealth] as a party if the
{Commonwealth] later decides to seek to
suspend the license renewal decisions for [the
plants] under 10 C.F.R. § 2.802, and (c) as a
party, the [Commonwealth] would be permitted
to seek judicial review of any decision by the
NRC that fails to make timely application of
the results of the proceeding on the
[Commonwealth's] petition for rulemaking to -
the individual license renewal decisions for
Pilgrim and Vermont Yankee. :

The Commission denied the motion on March 15, 2007.j

Entergy Nuclear Vt. Yénkee, LLC (Vt. Yankee Nuclear Power StatiQn)‘

(Vt. Yankee III), 65 N.R.C. 211 (2007). The Commission found that

the motion failed to demonstrate "compelling circumstances”
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justifying reconsideration. Id. ét 214.. The Commission clarified
that its previous decision constituﬁed‘ a final decision with
regards to the NRC's fejection of the Commonwealth's cdnteﬁtions‘in
ﬁhe licensing proceedings. The Commission also pointed out that
the Commonwealth, after the NRC's decision of the rulemaking
petition, could eventually also obfain judicial.review of that
decision. gg; at 214 & n.13. Finally, the Commission made clear
that the Commonwealth "could seek [interestéd governmental entity]
status even now," a maneuver thét would.allOW'the Cémmonwealth to
request a stay of the licensing proceedings under 10 C.F.R.
§ 2.802(d). Id. at 214-15 & n.16.

fhe Commonwealth petitionéd_this éourt‘for réview of the
Commission's decisions.

IIT.

The Commonweélth's principal argument in these petitions
is thét by fefusing to_take into account its alleged new and
significant information regarding‘pool fifes in the Pilgrim and
Vermont Yankee license renewal proéeedings, whethgr by admitting
the Commonweélth as a party -to the licensing procéedings or by 
promising to apply the results of "the rulemaking to those
proceedings, the NRC violaﬁed NEPA.and the AdministrativevProcédure
Acﬁ'(ﬁAEA");
| The NRC and Entergy respond that the Commonwealth's NEPA

and APA claims are not properly before this court. Both of these

-22-



‘partieé aésert that the agency's ruling in VE. Yankee IT that it

had not suspended the licensing proceedings is not yet ripe for
judicial review because there ﬁas been no final agency action oﬁ
either the rulemaking pefition or the license réneWal applications.
Entergy further argues that we may not review the NEPA and APA
claims because the Commonwealth failed to exhaust available
administrative remedies.

A.________NRC Decisions

The Administrative Procedure Act authorizes this court to
displace the Commission's decisions only to the extent that they

are "arbitrary, capricious, an abuse of discretion, or-otherwise

not in accordance with law." 5 U.S.C.’S 706(2)(A);'Massachusetts

v.:U.S. Nuclear Requlatory Comm'n, 878 F.2d 1516, 1522 (lst Cir.
1989). This general poéthre of»deferenée‘thard agency deéision4
making is particularly marked With regérds to NRC actions because
- "[tlhe [AEA] is hailmérked by the amount ¢of discretion granted the
Commission ihl working to achieve the stétute's ends."

Massachusetts, 878”F.2d at 1523 (quoting Pub. Serv. Co. of N.H. wv.

" U.S. Nuclear RequlétOr§,Commfn, 582 F.2d 77, 82 (1lst Cir. 1978))°
This pfinciple is applicable in the contéxt of licehsing decisions[
whefe statutory difectives ‘are éCant aﬂd the AEA explicitly
delégates bfoad aﬁﬁhority'to the agéncy to promulgate rules and

regulations. See, e.q., 42 U.S.C. §§ 2133, 2134 (b).
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This court must also be mindful of the substantial
deference required when an agency adopts reasonable interpretations

of regulations of its own creation. Fed. Express Corp. V.

Holowecki, 128 S. Ct. 1147, 1155 (2008); Auer v. Robbins, 519 U.S.
452, 461 (1997). We must aécept the agency's position unless it is
“"plainly erroneous or inconsistent with the regulation." Auer, 519

U.S. at 461 (quoting Robertson v. Methow Valley Citizens Council,

490 U.S. 332, 359 (1989))‘(internal'quotatioﬁ marks omitted).

The Commission‘s decision to.deny party sﬁatus to the
Commonwealth in the Pilgrim and'Vérmént Yankee licensé renewal
proceedings is réasonable in context, and consistent with agency

rules. .As the Commonwealth has conceded, the pool fire contention

| it.-raised in its heéring requests does not apply solely to the

Pilgrim of Vermont Yankée‘plants'and instead challenges a Category
1 -GEIS finding. |

Where_environmental-impacts of an NRC action are not

plant—spécific, the Supreme Cdurt has endorsed "[t]he generic

method . . . [as]bclearly‘an appropriate method_of conducting the
hard look required by NEPA." Balt. Gas & Elec. Co., 462 U.S. at
101 (citing Vt._Yankee[ 435>U;S.’at 535 n.13). "Administrative

efficiency and consistency of decision are both furthered by a
generic determination of these effects without needless repetition
of the litigation in individual proceedings, which are subject to

review by the Commission in any event." Id.
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. . ] i
The NRC's procedural rules are clear: generic Category 1

issues cannot be litigated in individual licensing adjudications

without a wai&er, 10 C.F.R. § 2.335; see also Dominion Nuclear

Cohn., Inc. (Millstone Nuclear Power Station), 54 N.R.C. 349, 364

(2001); Turkey Point, 54 N.R.C. at 12; Duke Energy Corp.  (Oconee

Nuclear ‘Station), 49 N.R.C. 328, 343 (1999). If the Commonwealth

or any citizen wishes to attack the agency's rule on such an issue,

it must petition fof'a generic rulemaking. 'Turkevaoint, 54 N.R.C.
at 12. | | |
NEPA does impoSe a requirement that the NﬁC consider any
new and significant information régarding environmental>impacts
before' renewing a nuclear power plant's operating license;
quever, "NEPA does not feqﬁire agencies to adopt any particular

'ingernal decisionmaking structure." Balt. Gas & Elec. Co., 462

U:S. at 100. Here, the NRC proéedures anticipate a,situation, such
as that - alleged here by the Cpmmonwealth, in which a generic
finding adopted.by agency rule may have become obsolete. In such
a, situation, the regqlations.provide.éhannels through which the
agency's expert staffumaytreéeive new and significant'informatibn,
namely from a license renewal applicant's environmental report or
from public comments on a draft SEIS,_and:the NRC staff may seek
modifiéation of a generic Category 1 finding. .

The Commonwealth has already chosen the available option

of a rulemaking petition. But the rulemaking petition may not move
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quickly enough to address the Commonwealth's safety concerns before
the Commiesion fenders re-licensing decisions regarding the Pilgrim
and Vermont Yankee plants.

The Commonwealth.aroues that the NRC acted arbitrarily
and capriciously when: it channeled the Commonwealth's pool fire
concerns into a generic rulemaking witnout any asSutences that the
result of the rulemaking woudd apply to the individual licensing
proceedings for the Pilgrim and Vermont Yankee plants. Central to
the:Commonwealth;s argument is its aesumption-that "[ulnder the
NRC's preseéent prooess; the Commonwealth does not even have a right
to_request.tne agency to exercise its discretion to stay the
individuel.proceedings so that the results of the rulemaking may be
applied to Pilgrim and Vermont Yankee." Pet'r Br. 35.

l’t : - The Commonwealth's concern is apparentiy based on a
mirsreading. of the NRC's position. Both in its decisions in the
administrative proceedings‘and befote this coutt, the NRC has
outlined at least one oath By wnich the Commonwealth may establish
a connection between the rulemaking and the lioensingvproceedings.
That»path'consists of_twovstages, First, the Commonwealth may
participate in the 1icensing proceedings not as a party With its
own contentions, but as an interested governmental body.under 10

C.F.R. § 2;31’5((:),6 Second, in the rulemaking proceedings, the

6 That regulation:states that the officer presiding over a

licensing proceeding
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Commonwealth may invoke 10 C.F.R. § 2.802(d), which provides that
a rulemaking petitioner "may request the Commission to suspend all
.or any part of any licensiné proceeding to which the petitioner is
a party pending disposition ofvthe petition for rulemaking.” This
stay procedure would, the agency argues, allow the Commonwealth an
opporfunity_to‘iqfluenCe the order and timing ef the agency's final
decisions in ‘the rulemaking and licensing proceedings. But; since
the Commonweaith has as yet done‘neither of those th;ngs, there is

no final order and those issues are premature.

'will afford an interested State, local
, governmental body . . . and affected,
= Federally-recognized Indian Tribe, which has
e not been admitted as a party under [10 C.F.R.]
: § 2.309, a reasonable  opportunity to
o participate in a hearing. Fach State. [and]
a local governmental body . . . shall, in its
request to part1c1pate in a hearing, each
" designate a single representative for the:
hearing. The representative shall be:
permitted to introduce evidence, interrogate.
witnesses where cross-examination by the
parties is permitted, advise the Commission
without requiring the representative to take a
position with. ‘respect to the issue, file
proposed - findings in those proceedings where
findings are permitted, and-. petition for
review by the Commission under § 2.341 with
respect to the admitted contentions. The
representative shall identify those .
contentions on ‘which it will participate in
advance of any hearing held.

10 C.F.R. § 2.315(c). The regulation echoes a provision of the AEA
that requires the NRC to "afford reasonable opportunity" for state

representatives to part1c1pate in licensing proceedlngs 42 U.S.C.
§ 2021(1).

-27 -



,TheHCommonweaith asserts the agency is changino positions
before this court regarding the availability of the § 2;802(d)
mechanism. Again, we think this is based on avmisunderstanding°
The Commonweelth guotes é passage from the NRC's denial of the.
motion for reconsideration: "[U]nder NRC regulatioos, the
[Commonwealth] currently has no right to request that the final
deoisions in the Pilgrim and Vermont Yankee. license rehewal

proceedlngs be stayed until the rulemaking is resolved " Pet'r Br.

36 (quoting Vt. Yankee.III, 65 N.R.C. at 214} (internal quofation
marks omitted)._ ihe Commissioo's decision goes on-tovexplain,
hoWever, thet theACommonwealth could not "currently"” request a stay
under § 2.802(d) because .at the time of the NRC's decision, the
Commonwealth had neither been admitted as a "party" to the
licensing proceedings_nor‘asserted interested governmental entiﬁy

status under § 2.315.7 Vt. Yankee IIL, 65 N.R.C. at 214-15. The

Commission further represented that the Commonwealth could attain

7 Agency procedure precludes a state from participating in

a single proceeding as both.a party with an admitted contention and
.an interested governmental entity. 10 C.F.R. § 2.315(c); La.
Energy Servs., L.P. (Nat'l Enrichment Facility), 60 N.R.C. 619,
626-27 (2004). The Commonwealth could thus not participate under
§ 2.315(c) until the NRC disposed of the Commonwealth's hearing
requests. Because the NRC has  refused the Commonwealth party
status in a decision that is "final" as to those hearing requests,
and we deny the Commonwealth's petition, the path has been cleared
for the Commonwealth to seek interested governmental entlty status,
if it so chooses. See Vt. Yankee III, 65.N.R.C. at 214-15 & n.16.
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interested governmental entity status "even now." Id. st'215
n.16.°

The Commonwealth seizes upon a textual mismatch in tne
regulations to argue tnat an "interested State" participating in a
licensing.proceeding under § 2.315(c5 is distinct from a "party,"
and therefore could not invoke the § 2;802(d) érocedure. Compare
10 C.F.R. § 2.315(c) (making participant status available to- a
governmental body "which has' not been admitted as a partyﬁ) with
id. § 2.802(d) (ellowing petitioner in: pending rulemaking to
request .suspension‘”of e licensing proceeding.."to Which» the
petitioner is a party").

While we Trecognize what may be tension between the
wording of ’these: two regulations, we decline to edopt. the
Cqmmonwealth's preclusive‘reading of tne term "party" in the face
oﬁ@e contrary and reasonable reedind by the agency. Diqusitive
here- is the'agency's own reasonable reading of the term, which
‘treats an interested goVernmentel entity as the equivalent of a
'"pertyﬁ_for_purposes ofv§‘2.802(d). WPerty" ean both,be.defined in
one context as- a term of:art,.§+g;, as one who has demonstrated

N

standing and whose contention has been admitted for hearing in a

8 The NRC has represented to this court ‘that even though

the' Pilgrim and Vermont Yankee proceedings have continued since the
Commission's decision dated March 15, 2007, the Commonwealth may
still attain interested governmental entity status and avail itself
of the § 2.802(d) stay procedure. We consider the NRC to be bound
by this representation.
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‘licensing adjudication, see 10 C.F.R. § 2.309(@), and deployed in
its more general sense of one who»participates in a proceeding or
transaction, see Webster's Third New International Dictionéry 1648
(1993) (defining "party" to include one Whé "takes part.with others
in an action or affair" or an individual "involvéd in the case at
hand") . The . NRC has not defined the term “party" unifofmly
’ Ie .

throughout its requlations. See, e.g., 10 C.F.R. § 2.4 (containing
‘regulatory fDefinitions,"‘but not including one for "party"). We
must pay deference to ﬁhis.agehcy's interpretation of its own
regulations. Auer, 519 U.S. at 461. . g

The Commonwealth charges that the NRC has adopted this
interpretation for the firgt time before this'court "[1i]ln anveffort
to-avoid judiciél review." Pet'r Supplemental Reply Br. 5. This
is. not a mere litigation position. The>Commission explicitly
stated in its January 22,w2007 affirmance of the ASLB rulings that

an interested governmental entity participatiﬁg under § 2.315(c)

. could requeét a suépension‘under § 2.802(d). Vt,.Yénkee II, 65
N.R.C. at 22 ' n.37. We thus:take thé NRC's proffered reading of how
§ 2-;315:(c) and § 2.802(d)'i,nteract'- to be consistent with the
agency's practice generally, as wéll.as its litigétion position in
this courf, |

In sum, the NRC écted reasonably when it invoked a well-
established agency rule to rejecﬁ the Commonwealth's requests to

/

’participate as a party in individual'reflicensing proceedings to
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raiée generic éafety éoncerns and_required that the Commonwealth
present its concerns in.a rulemaking petition. The agency is also
within the bounds.of ité authority to interpret its regqulations to
‘afford thé Commonwealth an opportunity to participate in the
Pilgrim and Vermont Yankee licensing proceedings under § 2.315(c)
and thereby qualify to regquest a Suspension of those proceedings
uhder § 2.802(d). We noté, however,; that these ¢onclusions rely on
our deference to éhe agehcy's interpfetations of its own
regulatiénsg By staking its position regarding procedural avenues
available‘,té the Commonwealth -in _this cése, 'both in its
administrative decisionsyand in its represéntations before this

court, the agency has, in our view, bound ‘itself to honor those

iﬁperpretations. See New Hampshire v. Maine, 532 U,S; 742, 749-51
, ‘ —— T .
(2001) . Further, if the agency were to act contrary to these
rep;esentations in this hatter, a reviewing court would most likely
“consider such actions to be arbitrary and capricious.
| Timing is a factor in this case. Section 2.315(c)
affords vintepested -states._ap opportunity  to participate in
‘liéensing hearings,-but thé agency has not stayed the Pilgrim and
Vérmont Yankee‘proceédihgs pending the outcome of‘thié court's
decision, .and the hearing schedule in._at least the Pilgrim
proceedings may be coming rapidly to a cloée, We therefore stay

the close.of hearings in both plant licenSe_renéwal proceedings for
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fourteen days from the date of iesuance of mandate in this case® in
order to afford the Commonweaith an opportunity to request
participant status under 10 C.F.R. § 2.315(c), should it desire to
do so.

What remains 1is the Commonweaith'e objection that .
aecepting the NRC‘S recommended.procedural vehicle subjects the
Commonwealth's rights under NEPA to "the NRC's unfettered
discretion to grant or withhold"_,a stay of. the licensing
proceedings. Petfr Br. 36. Again, although NEPA does impose an
obligation-on the NRC to copsider envi;onmentel iﬁpacts:of the
Pilgriﬁ and Vermont'Yankee license renewal before.issuing a final

degiSion; the statute does not mandate how the agency must fulfill

that obligation., See 42 U.S.C. § 4332; Balt. Gas & Elec. Co., 462

U.S. at 100-01; Vt. Yankeey'435 U.S. at 548. Beyond "the_statutory

minima" imposed by NEPA, Vt. Yankee, 435 U.S5. at 548, the

implementing procedures are committed to the agency's judgment. In
theory, what .fetters‘:the agency's ‘decisionemaking process and
ensures ultimate compliaﬁgeewith NEPA is.judicialxrevieW, tThe NRC.
does not take the position that the Commonwealth is not entitled to

judicial review in the future. We turn next to the question of

o Action by thlS ‘court was held in abeyance from December

6, 2007 to February 14, 2008 in order to afford the 'parties an
opportunity to settle. A settlement was not reached, but the
Commonwealth's opportunity to avail itself of the NRC's procedural
mechanisms- to participate in the Pilgrim and Vermont Yankee
proceedings should not be prejudiced by the delay in securlng a
decision from this court.
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whether a meaningful opportunity to seek judicial review would be
available to the Commonwealth should it pursue the procedural

course advanced by the agency.

B. _ Availability of Judicial Review

The :NRC and Entergy point out two routes by which the
Commonwealth can obtain judicial review of the agency's ultimate
treatment of its concerns involving apent fuel pool fires. The
first is direct review of £he results of the now-pending rulemaking
pétition}'the second is review of a hypothetical COmmissibn denial
of a § 2.802(&) stay requést, should'the Commonwealth pursUe'that
route.!® | | | | |

Thé question of'fhe availability of judicial review upon
the occurfence of.contingent hypothetical events is not_before us
anﬁ'we do not give advisofy opinionsf It suffices to say that the
Commonmealth's argument is'aot proven that this proceeding‘mustrnof
be dismissed because it is the CommonWealth’s one and anly path for
"review of the agency's ultimate resolmtion of the Commonwealth's

pool fire concerns. We doubt the'CémmonWealth will wish to push

10

The NRC also suggests that in the event that the agency
issues the Pilgrim and/or Vermont Yankee renewal licenses before
concluding the pending rulemaklng, the Commonwealth could petition
this court for a writ of mandamus under 28 U.S.C. § 1651 to compel -
a final decision from the - agency. ' Because more conventional
avenues to judicial review exist, we do not consider here whether

and under what circumstances this "extraordinary remedy" would be
" available to the Commonwealth. Telecomms. Research & Action Ctr.
v. FCC, 750 F.2d 70, 78 (1984); accord In re City of Fall River,

470 F.3d 30, .32 (lst Cir. 2006). :
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this argument in the future, and wé>see no réason why it cannot
change its position. We do offer a few comments to explain our
conclusion.

The Hobbs Act provides the Jjurisdictional basis for
federal court review of NRC actions. _§g§ 28 U.S.C. §§ 2342(4),
- 2344. ‘“Section 2344Aprovides that "[alny party aggrieved by the
'final order may,'within 60 days aftef its entry, file a petition to
‘_review the order 'in the‘court of appeals wherein venue lies." lg;
§ 2344. -, The Statuté'embodies two threshold requirements for a
court to asse;t‘jurisdiction to review an.NRC aétion; QA-petitioner
must first‘qualify aS a "party aggrieved" under the stathte in

order to have.étanding to appeal. Clark & Reid Co. v. United

States,.804 F.2d 3, 5 (1lst Cir; 1986) . There must also be a "final

order" for the court to review. 28 U.S.C. §§ 2342(2), 2344; see

ngefally Bennett v. Spear, 520 U.S. 154, 177-78  (1997);

Massachusetts, 878 F.2d at 1519-20.

This court applies a functional test to determine whether
one is a "party aggrieved" for Hobbs Act purposes. .That test‘asks

whether the would-be petitioner "directly and actually participatéd

~in the administrative proceedings." Clark & Reid Co., 804 F.2d at
5. Because "we do not equate the regulatory definition. of a
'party' in an [agency] ptoéeeding with the participatory party

status required for judicial review," id. at 6, it matters not here
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whether NRC regulations label the Commonwealth as a "party" or an

"interested governmental entity."

c. Commonwealth's NEPA and APA Claims

The Commonwealth makes a claim for imﬁediate injunctive
relief from claimed statutory violations by the NRC.' The NRC and
Entergy are correct that the Commonwealth's claims that the agency
violated‘the;NEPArand the APA by failing to consider the peol fire
contehtion, regardless of the path followed, is not reviewable at
this‘time.

The Cemmenwealth's claim that the agency vcommitted
statutory v1olat10ns by rejecting its hearing request fails because
iti: does not meet the_ba31c prerequ131te that a petltloner for
judicial review'of-an agency action first exhaust admihistrative

re@edies;' P.R. Assbc.-ef Physical Med. & Rehab., Inc} v. United

States, F.3d __, 2008 WL 787972, at *2 (Ist Cir. Mar. 26,

2008) (citing Myers v. Bethlehem Shipbuildinq CQrp., 303 U.Ss. 41,

. Specifically, the CQmmohwealth‘requests that this cqurt

direct the agency to

withhold any final decision in the individual
license renewal proceedlngs for Pllgrlm and
Vermont Yankee unless and until the Commission
considers and rules upon the Commonwealth's
new and. s1gn1f1cant information in accordance
with NEPA and the AEA and any further rulings
by the Court, and the Commission applies those
con51deratlons.and rulings ‘to the individual
Pilgrim and Vermont Yankee relicensing
proceedings. ’

Pet'r Br. 43,
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50-51 (1938)); see also 33 Wright & Koch, Federal Practice &

Procedure: Judicial Review § 8398, at 397 (2006). The

administrative exhaustion requirement gives agenciea "a fair and.
full opportunify" ﬁo adjudicate claims presented to them by
requiring that litigants use "all steps that the agency holds out,
and do[] so properly (so that the agency addresses tha issues on’
the merits)." Woadf_ord v. Ngo, 126 S. Ct. 2378, 2385 (2006)
(quoting»Eggg V. McCagghtry? 286 F.3d 1022, 1024 (7thACiru 2002))
(internal quotation makaomitted). Otherwise, coﬁrt’feview might
' iﬁteirupt the admihistrative‘process, impinge on the‘discretionaty
authority granted to the agency by the legislature, and squander
jugicial resources whére qontinued‘administrative.procéédings might
resolve the dispute in the petitioner's favor. MCKaitAv, United
States, 395 U.S. 185,‘193—95 (1969) . Those concerns are inVol&ed
here. | | |
The Commanealﬁh argues that when the NRC dismissed it
from the licensa reneWalfprdceedings withoutvaddressing the NEPA
claima, the“NRC,ﬁconclusively established the Commonweaith's.rights
and . . eliminate[d].thevCoﬁmonwealth‘s right to chailenga,thev
agency's compliancé'with'NEPA .. ;" Pet'r Reply Br. 6;7 The
availability of interestad state status under § 2.315(c) and the
reqaest for suapenSion mechanism in § 2.802(d) underminé that
poSitian, There has no£ yet been such a/conclusive order. We

cannot at this point in the administrative proceedings predict how
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the agency would respond on the merits to a § 2.802(d) request from
the Commonwealth, _let.nalone evaluate the agency'e ultimate
compliance with NEPA should the Commonwealtﬁ follow that procedure.

The Commonwealth argues seperately that the NRC.vioieted
NEPA and acted arbitrarily and capriciouely Qhen it refused to
ensure that the results of the rulemaking would apply to the
Pilgrim and Vermont'Yankee licensing proceedings. This argument'
merely repackeges the Commonwealth's claime regarding its dismissal
from the‘licensing proceedinge and reoasts them in thefoontext of
its rulemaking petition; We cannot review the NRC's treatment of
that petition, however, because the agency has not issued a final
order regarding the rulemaking petition.

The NRC decision which the Commonwealth attempts to
- construe as a "final" refusal to tie the results of the rulemaking
back into the individual:proceedings was no such thing; it was a
"final order" only insofar as it affirmed the agency's dismissal of

the Commonwealth's = hearing requests - in the re-licensing

' proceedings. ;seethr Yankee III, 65 N.R.C. et 214. Further, by
their express language, the Commission'svdecisions.did not purport
to rule out a»possible future order suspendinglthe Pilgrimvand
Vermont Yankee proceedings. The Commission merely observed that it
would be "premature to consider".such action at a time when there

were other, unrelated issues involved in the licensing proceedings

that would require significant time to resolve. Vt. Yankee II, 65
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N.R.C. at 22 n.37. The NRC's statements about the rulemaking
within its decisions to dismiss the Commonwealth's hearing requests

are "merely tentative” and do not determine any legal rights or

cbnsequencesu See Bennett, 520 U.S. at 177-78.

The petitions for review are denied. No costs are

awarded.
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