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In the Matter of Docket No. PAPO-001
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ASLBP No. 08-861-01-PAPO-BDO01
(High-Level Waste Repository:

Pre-Application Matters, Advisory PAPO
Board) May 2, 2008

MEMORANDUM
(Requesting Additional Input from
Potential Parties on Hearing Petition-Related Matters)

On April 4, 2008, the Advisory Pre-License Application Presiding Officer Board (Advisory
PAPO Board) issued a Memorandum requesting written comments from potential parties” to the
possible adjudication regarding an application by the Department of Energy (DOE) for
authorization to construct a high-level waste repository at Yucca Mountain, Nevada. The Board
posed a number of questions regarding, inter alia, the format for contentions. Timely responses
were received from DOE; the NRC Staff; the State of Nevada (Nevada); the Nevada counties of
Churchill, Esmeralda, Lander, and Mineral (jointly); the Nevada counties of Clark, Nye, Eureka,
and Lincoln; and the Nuclear Energy Institute.

On April 16, 2008, the Board issued a Memorandum regarding the logistics of a

conference to address these matters, which has been scheduled for Wednesday, May 14, 2008,

" “Potential party,” as used in prior Advisory PAPO Board issuances and here, means
DOE, the NRC Staff, the State of Nevada, and any person or entity that meets the definitions of
“party,” “potential party,” or “interested governmental participant” under 10 C.F.R. § 2.1001.
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beginning at 9:00 a.m. PDT in the Nuclear Regulatory Commission’s Las Vegas Hearing

Facility. That Memorandum advised that, after reviewing the potential parties’ written responses

to our April 4, 2008 Memorandum, the Advisory PAPO Board might pose additional questions

for discussion at the conference. In addition to each potential party’s being prepared to discuss

its previous response and any other issues it believes have been raised by the written

responses of others, the Board requests that the potential parties identified in brackets below be

prepared in the first instance to address the following matters:

A. Submission of the DOE Application [DOE]

1.

What is DOE’s current, best, good faith estimate of the date on which DOE
expects to file its license application?

In what form (e.g., three-ring notebooks) will DOE file paper copies of the
application? (See 10 C.F.R. § 63.22)

What kind of optical storage media (OSM) will DOE use for filing the application,
including any non-public portions of the application?

Will DOE include reference materials as part of the license application, provide
citations to those materials, or some combination of attachments and citations?
Will DOE’s OSM contain hyperlinks to such application reference materials and,
if so, how will they function?

In addition to the paper and optical storage media copies filed in accordance with
10 C.F.R. § 63.22, does DOE intend to provide the NRC Staff with the application
and/or reference material (or any portion thereof) in any other format?

If so, will DOE make the same materials available to other potential parties?
Does DOE intend to generate the application and/or reference material in

another format for its own use?
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If so, will DOE make available the same materials to other potential parties?

NRC Staff Receipt and Processing of the DOE Application

Does the NRC Staff intend to place the DOE license application in ADAMS?
[NRC Staff]

If so, how long after initial filing will the NRC Staff make the license application
available in ADAMS? [NRC Staff]

What is the NRC Staff’s current, best, good faith estimate of how long it will take
the Staff to comply with the docketing requirements of 10 C.F.R. § 2.101(e)?
[NRC Staff]

What is the NRC Staff’s current, best, good faith estimate of the time likely to
lapse between formal docketing of the DOE license application, pursuant to

10 C.F.R. § 2.101(e)(6), and publication of a notice of hearing pursuant to

10 C.F.R. § 2.101(e)(8)? [NRC Staff]

In light of the reported current budgetary constraints and projected budgetary
constraints through fiscal 2010, what is the NRC Staff’s current, best, good faith
estimate of the time required to complete a Safety Evaluation Report (SER) and
final environmental documents concerning the DOE license application? [NRC
Staff]

If DOE supplements the license application as described in 10 C.F.R. § 2.101,

what impact would this have on the filing of contentions? [All]

C. Licensing Board Staffing

1.

Is there any reason not to allocate contentions to multiple licensing boards for

adjudication? [All]
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If contentions were so allocated, how would it be most efficient to do so?

a.

For example, would it be possible to identify scientific phenomena or
modeling techniques that are common to contentions addressing various
portions of the license application? [All]

Should contentions be allocated on the basis of the legal requirement that
allegedly has not been satisfied (e.g., all contentions asserting license
application fails to satisfy 10 C.F.R. § 63.21(c)(21) assigned to one
Board)? [All]

Relative to the DOE suggestion that issues should be allocated based on
pre-closure, post-closure and NEPA/programmatic groupings, why did
DOE structure the groupings in this manner (e.g., grouping
NEPA/Programmatic and Quality Assurance issues)? [DOE]

Should contentions be allocated among licensing boards as DOE
suggests, i.e., (1) Pre-Closure issues; (2) Post-Closure issues; and (3)

NEPA/Programmatic (including Quality Assurance issues)? [All]

Hearing Petitions, Answers, and Replies [All]

1.

Should all contentions -- and not only contentions of omission -- clearly identify

the legal requirement that allegedly has not been satisfied (e.g., license

application fails to satisfy 10 C.F.R. § 63.21(c)(21))?

Should answers to contentions track the format for contentions?

Should answers to contentions be limited to addressing only those specific

requirements of the regulations with which the proponent allegedly has not

complied?
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Should replies in support of contentions be limited to responding only to those
issues that were raised in the answers?

Given section 2.309(f)(1)(i)'s requirement that a contention must “[pJrovide a
specific statement of the issue of law or fact to be raised or controverted,” is it
possible to proffer an admissible “contention” supporting the application (or a
portion of the application)?

If contentions in support of the application (or a portion of the application) are
permitted, should those contentions be subject to the designation of DOE as the
“lead” party that has principal responsibility for their presentation?

If contentions in support of the application are not permitted, should a participant
(other than the NRC Staff) wishing to support the application (or a portion of the

application) be permitted to participate in the proceeding and, if so, how?

Joint Contentions and Contention Adoption (10 C.F.R. § 2.309(f)(3)) [All]

1.

Should the potential parties confer prior to filing contentions with the goal of
submitting, where practicable, joint contentions rather than duplicative
contentions and, if so, what procedural structure, if any, should be established to
enable the consultation process?

If a joint contention is proposed, what additional information should be included
in the hearing petition(s) of one or more of the joint contention sponsors to
designate/label/support that contention (e.g., statement indicating the contention
is jointly sponsored, list of all the participants that are sponsoring the contention,
designation of the specific participant who has authority to act with respect to the

contention)?
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3. Should there be a fixed time period in which to adopt the contentions of other
parties?

4, If there should be a fixed time for adopting contentions, what should such a time
period be?

5. If contention adoption is proposed, what information should be included in the

pleading regarding adoption (e.g., adoptor statement declaring whether or not it
has contacted the originator of the contention regarding the adoption and
whether there is agreement on which participant will have authority to act
regarding the contention)?

Non-timely, New, or Amended Contentions [All]

1. Should any proffered contentions filed subsequent to the submission of the initial
hearing petitions (e.g., non-timely, new, or amended contentions) be subject to
the same kind of formatting requirements as initial contentions (see 10 C.F.R.
§ 2.309(c), (f)(2))?

Additional Submission Format Matters [All]

1. Can the parties agree on three-letter designations for identifying themselves in
their filings and any evidentiary exhibits?

2. Can the parties consistently label supporting materials as “attachments,” so as to
distinguish them from evidentiary exhibits for purposes of electronic filings?

Standing/Interested Governmental Entity Status [All]

1. Should a petition that seeks to establish standing as of right for individuals or
nongovernmental organizations contain specific, labeled sections addressing the

required elements (e.g., injury in fact, zone of interests)?
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What identifying/supporting information should be included in petitions and
supporting affidavits relative to attempts to establish standing for individuals,
organizations, and organizations seeking to establish representative standing?
If distance is relevant in establishing standing, should tools such as
Google/Google Earth or MapQuest be used to provide an "as-the-crow-flies"
estimate?

Should a petition that seeks discretionary standing for individuals or
nongovernmental organizations contain specific, labeled sections addressing the
elements that must be weighed (e.g., developing a sound record, interests in the
proceeding, effect on interests, availability of other means, representation by
existing parties, broaden issues or delay proceeding)?

What identifying/supporting information should a petition provide relative to an
assertion that a federal, state or local governmental entity or Native American
tribe has standing as of right?

What state and local governmental units and Native American tribes have been
certified by DOE as an affected unit of local government/affected tribe with
respect to the proposed repository and should they be considered to have
standing?

Relative to obtaining interested governmental entity status, what
identifying/supporting information should be provided in a hearing petition?

For each potential party and interested governmental entity, what information
should be provided in a petition in connection with 10 C.F.R. § 2.1003 regarding

availability of LSN material (e.g., date of filing of certification and status of any
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challenges to that certification or a declaration that no LSN certification was
submitted and explanation as to why no certification was needed)?
l. Advisory PAPO Authority [All]

1. If the Commission does not give the Advisory PAPO Board authority to order a
uniform format for contentions, answers and replies, will potential parties be
prepared to act to comply voluntarily with reasonable standards for these
documents, pending Commission adoption of any Board recommendations
regarding those matters?

Because of the number of items to be discussed and the limited time to address them at
the conference, we ask the participants to confer in advance of the conference, insofar as
practicable, to identify areas of agreement and disagreement so that responses to our inquiries
will be succinct and repetition avoided. We are confident that, when called upon to answer or

to comment, all participants will cooperate in keeping their remarks very brief and to the point,
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without the necessity of our having to establish and enforce rigid time limits.

The Advisory Pre-License Application
Presiding Officer Board

/RA/

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

/RA/

G. Paul Bollwerk, IlI
ADMINISTRATIVE JUDGE

/RA/

Paul S. Ryerson
ADMINISTRATIVE JUDGE

Rockville, Maryland

May 2, 2008
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