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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ADVISORY PRE-LICENSE APPLICATION PRESIDING OFFICER BOARD 

 
In the Matter of           ) 
             ) Docket No. PAPO-001 
U.S. DEPARTMENT OF ENERGY         ) 
             ) ASLBP No. 08-861-01-PAPO-BD01 
(High-Level Waste Repository:         ) 
   Pre-Application Matters)          )  
 
 

NRC STAFF RESPONSE TO BOARD’S APRIL 4, 2008 MEMORANDUM  
(REQUESTING INPUT FROM POTENTIAL PARTIES ON FORMAT FOR CONTENTIONS) 

 
INTRODUCTION 

 The NRC staff (“Staff”) hereby responds to the Advisory Pre-License Application 

Presiding Officer Board's (“APAPO”) Memorandum (Requesting Input from Potential Parties on 

Format for Contentions) dated April 4, 20081 (“Memorandum”). 

 
STAFF RESPONSE 

 
A. In light of the circumstances described above and the language of 10 C.F.R. 

§ 2.309(f)(1)(i), should we recommend that parties be required to file contentions 
in a uniform format?  

 
As the APAPO notes, this proceeding may involve multiple parties with potentially 

hundreds of contentions. Therefore, the Staff believes that the APAPO should recommend that 

parties be required to file contentions in a uniform format.  

  

                                                 

1 Advisory PAPO Board Memorandum (Requesting Input from Potential Parties on Format for 
Contentions) (Apr. 4, 2008). 
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1.  If not, please describe how employing a uniform format would be burdensome 
or otherwise inappropriate.  

 
As discussed above, the Staff’s position is that parties should be required to file 

contentions in a uniform format 

 2.  Would any organizational format be superior to one that calls upon each 
 potential party to address separately, in order and clearly labeled, each of the six 
 requirements for contentions set forth in 10 C.F.R. § 2.309(f)(1)(i)-(vi)?  

 
 The Staff believes that the most useful organizational format would require each 

potential party to address separately, in order and clearly labeled, each of the six requirements 

for contentions set forth in 10 C.F.R. § 2.309(f)(1)(i)-(vi).  

 The Staff recommends that if the proponent of a particular contention believes that there 

is more than one basis to support the contention, the proponent should be required to file a 

separate contention for each supporting basis. This will focus the scope of consideration for 

each contention on a single basis upon which it can be accepted or rejected and will make it 

easier to determine exactly which issues are to be litigated.  

 3.  Should contentions of omission – that is, those asserting “that the application 
 fails to contain information on a relevant matter as required by law” as well as 
 those asserted under the National Environmental Policy Act (NEPA) – be clearly 
 identified as such, and specify what law (that is, statutes, regulations, or case 
 precedents) requires inclusion of the allegedly missing information?  

 
The Staff believes that individual contentions of omission should be clearly identified as 

such to facilitate review. Contentions of omission should specify what law (that is, statutes, 

regulations, or case precedents) requires inclusion of the allegedly missing information.  

10 C.F.R. § 2.309(f)(1)(vi).   

 4.  Should contentions raising only legal issues be clearly identified as such?  
 

 Contentions that raise only legal issues should be clearly identified as such, and to the 

extent that a contention raises only a legal issue, that issue should be clearly identified.    



- 3 - 

B. Should the parties clearly label their contentions on the first page, in a manner 
that might facilitate allocating them among licensing boards, as well as among counsel 
with primary responsibility for preparing answers? If not, why not?  

 
Yes. To accomplish this, the Staff suggests that the APAPO recommend that all 

contentions be labeled as described in the Staff response to questions B.1 and B.3, below. The 

Staff also recommends that each party filing ten (10) or more contentions include a table of 

contents to facilitate distribution of its contentions.  

 1.  What subject categories would be most useful for such labeling (for example, 
 NEPA, safety, miscellaneous)?  
   

The Staff believes the following are the most useful subject matter categories.  

1. Safety – primarily concerns issues relating to matters discussed or referenced in the 

Safety Analysis Report (SAR) portion of the license application as described in 10 C.F.R. 

§ 63.21(c) or matters which a petitioner asserts should have been included in the SAR 

portion of the license application. 

2. Environmental – primarily concerns issues relating to matters discussed or referenced 

in a DOE environmental document, the NRC Staff Position Statement on Adoption of the 

DOE EIS, or matters which a petitioner asserts should have been included in any of 

these documents. 2 

                                                 

 2 The Staff recommends that environmental contentions be clearly labeled as such. 
Environmental contentions should not only address the criteria contained in 10 C.F.R. § 2.309(f)(1) but 
also in 10 C.F.R. § 51.109(c). A party who contends it is not practicable for the NRC to adopt the DOE 
EIS must submit one or more affidavits which set forth factual and/or technical bases for the claim that, 
under the principles set forth in 10 C.F.R. § 51.109(c) and (d), it is not practicable to adopt the DOE EIS.  
10 C.F.R. § 51.109(a)(2).  The Staff believes that the affidavit should specifically address the principles in 
§ 51.109(c) and (d), similar to the way in which contentions should clearly address each of the 
§ 2.309(f)(1) requirements. 
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3. Miscellaneous – includes items covered under 10 C.F.R. § 63.21(b) as well as items 

that do not fall into one of the categories outlined above. 

If a petitioner asserts that a contention falls into more than one of these categories, the 

Staff believes that the APAPO should recommend that the full contention together with its 

supporting basis must be fully and separately stated for each asserted category. 

 2.  Would it also be useful for such labeling to include a reference to the 
 document from which the contention is drawn (for example, license application, 
 environmental impact statement) and, if so, at what level of specificity (that is, at 
 what subsection level)?  
 

The Staff believes that it would be very useful for labeling to include a reference to the 

document from which the contention is drawn. The Staff does not believe that this requirement 

would impose any appreciable additional burden on the party proposing the contention, since 

10 C.F.R. § 2.309(f)(1)(vi) already requires the proponent to identify the specific portions of the 

document from which the contention is drawn in the body of the contention.   

The draft table of contents submitted by DOE3 identifies the contents to the fourth 

subsection level. The Staff believes that references to the license application in contentions 

should also be identified to this same fourth degree of granularity. With respect to other 

documents from which a contention is drawn, references should be to the same degree of 

granularity as the document’s table of contents, or, if there is no table of contents, to the most 

precise level possible, which should include page numbers.  

 3.  Please comment on the usefulness of the possible labeling systems described 
 in Attachment A.  
 

 Options 1 and 2 both suggest various ways of captioning and identifying contentions. 

                                                 

3 “U.S. Department of Energy’s Response to Advisory PAPO Board’s Notice and Memorandum 
(Requesting Information from Potential Parties),” March 24, 2008, Attachment A, “Draft Table of Contents 
for DOE License Application.” 
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The Staff suggests that the APAPO recommend adoption of Option 1, modified to include the 

following labeling system, consisting of six (6) elements, all of which would be included in the 

caption of each contention.4   

 
1. A unique potential party designation identifying the proponent of the contention, for 

example “NEV” for the State of Nevada. 

2. Identification of the contention’s subject matter category, i.e. Safety, Environmental, or 

Miscellaneous. 

3. Sequential number, unique to each contention within the subject matter category, for 

example, “Safety 1”  

4. Reference to the document from which the contention is drawn. As discussed in 

response to question B.2, above, the reference should be to the most precise level 

possible, for example, “License Application, General Information 1.1.3.2.” 

5. A short descriptive title, for example, “Application Fails to Discuss Pre-closure 

Dismantling of Subsurface Radiation Monitoring Facility.” 

6. Contentions of omission should be designated as such in a parenthetical following the 

short descriptive title.   

Using this suggestion, the hypothetical caption for the Board’s example in Attachment A would 

read as follows: 

NEV, Safety 1, License Application, General Information 1.1.3.2, Application 
Fails to Discuss Pre-closure Dismantling of Subsurface Radiation Monitoring 
Facility (Contention of omission). 

 

 

 4 The Staff believes that implementing the system it suggests would impose a de minimus burden 
on the proponent (as well as on the licensing boards and on the other parties).  
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This contention would be uniformly cited as “NEV, Safety 1” in the caption and the body of all 

subsequent filings that address it, whether in support of the contention or in opposition to it.  

C. Should contentions employ a uniform system for referencing or attaching all 
supporting materials?  

 
As developed in further detail below, the Staff agrees with the concept of employing a 

uniform system for referencing or attaching all supporting materials.  

 1.  For non-Licensing Support Network (LSN) documentary material or expert 
 analysis, would it be sufficient to cite to an active, publicly-accessible internet 
 universal resource locator (URL)? If not, why not?  

 
No. The Staff is concerned that information published on any web site, and particularly 

an active, publicly-accessible site, could be supplemented or otherwise changed between the 

time it is first cited by one party and the time it is reviewed by the other parties. Similarly, there 

can be no guarantee that the same document would be available to the licensing board when it 

considers the contention. Any change could, itself, lead to further disputes. For this reason, the 

Staff recommends that, as discussed in response to question C.3, all materials other than LSN 

documentary material, readily available legal authorities, and copyrighted material should be 

electronically attached to each intervention petition.  

2.  For LSN documentary material, would it be sufficient to provide the LSN 
accession number of the document? If not, why not?  

 
Yes. Documentary material published on the LSN is accessible by the document’s LSN 

accession number. However, in order to reduce the likelihood of errors and to assure that the 

reference accurately identifies the intended LSN document, the Staff recommends that the 

appropriate document identification information be included in addition to the LSN accession 

number of the document. Furthermore, to assure consistency in page number references, the 

Staff believes that all references should be to the page numbers as they appear in the original 

document.  
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  3.  Should all other materials (other than readily available legal authorities) be 
 electronically attached to each intervention petition? If not, why not?  

 
The Staff believes that all materials, other than 1) LSN documentary material; 2) readily 

available legal authorities;5 and 3) copyrighted material,6 should be electronically attached to 

each intervention petition. Whatever minor burden this requirement may impose would only be 

on the party who first uses the material to support its intervention petition and who, therefore, 

has ready access to it. The value of having the material readily available to the licensing board 

and the other parties more than makes up for whatever minor inconvenience may result from 

requiring documents to be attached electronically to the intervention petition.  

  4.  Alternatively, should all supporting materials (other than readily available legal 
 authorities) be electronically attached to each intervention petition? If not, why 
 not?  

   
No. Please see response to questions C.2 and C.3, above. 

 
 5.  Under either of the two preceding alternatives (C.3 and C.4), would attaching 
 supporting materials be infeasible in light of the Commission’s requirement that 
 documents exceeding 50 megabytes must be transmitted in multiple segments of 
 50 megabytes or less? 

 
No. The only reasonably foreseeable impact of the Commission’s requirement that 

documents exceeding 50 megabytes must be transmitted in multiple segments of 50 megabytes 

or less is that it might require a party to file more than one batch of documents.7  10 C.F.R. 

                                                 

5 For purposes of this response, the Staff views the term “readily available legal authorities” as 
limited to uncopyrighted published documents that are publically available, at no charge. These 
documents would include Federal and State statutes and court cases and the published decisions of 
federal regulatory agencies. 

6 Where materials cannot be attached due to copyright restrictions, the party relying on the 
copyrighted material should provide a precise reference to where and how the material can be obtained. 

7 Instructions on how to submit documents exceeding 50 megabytes are provided in Section 2.18 
of the Commission’s guidance on electronic submissions.  “Guidance for Electronic Submissions to the 
NRC,” Rev. 3, Nov. 20, 2007 (ADAMS ML071580647).   



- 8 - 

                                                

§ 2.1013(c)(1)(ii).  The Staff views this as a de minimus inconvenience. 

D. (2) The Board also invited Comments from any potential party regarding Nevada’s 
suggestions for organizing the hearing process.  
 

Nevada makes four suggestions related to organizing the hearing process. The Staff’s 

responses to the first, third, and fourth of Nevada’s suggestions were addressed in the Staff’s 

Reply to Nevada’s Response, filed April 3, 2008.8  However, the Staff has not previously 

responded to Nevada’s second suggestion, which would require including expert affidavits in 

answers to contentions if the objection is based on a non-legal reason. Nevada’s second 

suggestion would also preclude DOE from moving for summary disposition if it had previously 

sought to resolve the contested factual issues in its objection to a contention.9   

The Staff agrees that an answer to a contention should focus on whether the contention 

meets the standards for admissibility in 10 C.F.R. § 2.309(f)(1), and not on a challenge to the 

substantive merits of the contention.  See Shieldalloy Metallurgical Corp. (Licensing 

Amendment Request for Decommissioning of the Newfield, New Jersey Facility), LBP-07-5, 

65 NRC 341, 362 (2007); see also Mississippi Power and Light Co. (Grand Gulf Nuclear Station, 

Units 1 & 2), ALAB-130, 6 AEC 423, 426 (1973).  Therefore, because factual issues are not 

resolved at the contention admission stage of the proceeding, there should be no need for any 

party that objects to the admission of a contention to include an expert’s affidavit or declaration, 

as would be required in support of a motion for summary disposition later in the proceeding.  

Therefore, the Staff does not believe it is necessary to adopt Nevada’s suggestion that an 

 

8 “NRC Staff Reply to Nevada Response to Board Notice and Memorandum of March 6, 2008,” 
April 3, 2008 (“Staff Reply”).        

9 “Nevada Response to the Board’s Notice and Memorandum of March 6, 2008 (Requesting 
Information from Potential Parties),” March 24, 2008 at 9.   
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objection to a contention on non-legal grounds include an expert’s affidavit or declaration. 

 Nevada further suggests that DOE should be precluded from moving for summary 

disposition on a contention if its initial answer to the contention seeks resolution of a genuine 

factual issue.  However, Nevada’s suggestion unnecessarily restricts the use of summary 

disposition motions.  As discussed above, responses to contentions should not address the 

merits of the contentions and thus should not seek resolution of a genuine factual issue.  The 

Staff does not support such a bar on summary disposition motions because it may create 

greater inefficiencies in the hearing process.  The licensing boards and parties should not be 

forced to expend resources conducting and preparing for a hearing on a contention that can be 

appropriately resolved on a motion for summary disposition.  The Staff believes the 

Commission’s existing case law and summary disposition regulations are adequate to address 

Nevada’s concerns and should be used in the high-level waste repository proceeding. 
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CONCLUSION 
 

The Staff agrees with the approach suggested by the APAPO, with the modifications 

discussed above.  

 

 

      Respectfully submitted, 

 /Signed (electronically) by/ 
 Daniel W. Lenehan 
 Andrea L. Silvia 
 Margaret J. Bupp 
 Counsel for NRC Staff 
 U.S. Nuclear Regulatory Commission 
 Office of the General Counsel 
 Mail Stop O-15D21 
 Washington, D.C. 20555-0001 
(301) 415-3501, (301) 415-8554,  
(301) 415-3722 

 dwl2@nrc.gov 
 alc1@nrc.gov 
mjb5@nrc.gov 
 
 
 

Dated at Rockville, Maryland 
this 28th day of April, 2008 

mailto:dwl2@nrc.gov
mailto:alc1@nrc.gov
mailto:mjb5@nrc.gov
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