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I. INTRODUCTION

On April 7, 2008, San Luis Obispo Mothers for Peace ("SLOMFP") filed a-

Motion for Reconsideration1 of CLI-08-05.2 Pacific Gas and Electric Company ("PG&E")

herein responds to and opposes that Motion. SLOMFP specifically seeks reconsideration of:

(a) the Commission's denial in CLI-08-05 of SLOMFP's prior motion for reconsideration of

CLI-08-0l,' in which the Commission declined to grant SLOMFP access to non-public

documents under a protective order; and (b) the schedule set forth in CLI-08-05 for further

proceedings on Contention l(b) in this matter. With respect to the former, there is simply no

basis for reconsideration of an issue that the Commission has already decided twice in this

"San Luis Obispo Mothers for Peace's Motion for Reconsideration of CLI-08-05," dated

April 10, 2008 ("Motion").

Order, CLI-08-05, dated March 27, 2008.

Memorandum and Order, CLI-08-01, dated January 15, 2008.

1~ ~037



proceeding. With respect to the latter, the Commission has set a manageable and appropriate

schedule for resolution of the limited remaining procedural matters involved under Contention

1 (b). SLOMFP's reconsideration Motion therefore should be denied.

II. DISCUSSION

A. Access to Non-Public Documents

The Commission initially addressed the question of access to security information

in CLI-08-01, issued on January 15, 2008. In that decision, the Commission admitted

Contention 1(b) - a very specific contention of omission focusing on the alleged failure of the

NRC Staff to properly identify the documentary support underpinning the NRC Staff's

Environmental Assessment ("EA") Supplement addressing the consequences of plausible

terrorist attack scenarios. The Commission outlined procedures - based on the Freedom of

Information Act ("FOIA") for. the Staff to address and remedy the omission. The

Commission required the NRC Staff - utilizing a Vaughn index - to identify its list of

references, which it has done. Then, separately addressing the issue of public access to those

documents, the Commission directed the presiding officer to follow the FOIA process, to allow

the public disclosure of information that can be properly released while assuring protection of

security information that is entitled to be protected under FOIA for national security or other

reasons. In this context, the Commission also considered and applied the 'Supreme Court

decision in Weinberger v. Catholic Action of Hawaii, 454 U.S. 139, 145 (1981), regarding the

4scope and conduct of this proceeding.

As the Commission noted previously, Weinberger "makes it clear that protecting national
security information overrides ordinary NEPA disclosure requirements." CLI-08-01, slip
op. at 9; id., at 18 ("We will permit SLOMFP to dispute the NRC Staff's exemption
claims based on the index and the record. Under the Weinberger decision, we need not
and will not provide SLOMFP access to exempt documents").
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On February 20, 2008, SLOMFP first sought reconsideration of CLI-08-01 in

connection with the issue of access to security information. PG&E opposed that motion.5 The

Commission, in CLI-08-05, issued on March 27, 2008, denied the motion for reconsideration. In

addition to questioning the timeliness of SLOMFP's request for reconsideration (coming over a

month after the decision), the Commission found that SLOMFP had not made the compelling

showing required by NRC precedent to support reconsideration. The Commission maintained

the course it previously set for resolution of Contention 1(b), and set milestones for further

actions and for resolution of the contention.

SLOMFP now boldly seeks reconsideration of a denial of a request for

reconsideration. Such a motion should require little deliberation. As the Commission already

pointed out in CLI-08-05, under NRC case law a petition for reconsideration "must demonstrate

a compelling circumstance, such as the. existence of a clear and material error in a decision,

which could not have been reasonably anticipated.",6 This standard is a strict one, as the

Commission does "not lightly revisit [its] own already-issued and well-considered decisions." 7

The Commission will "do so only if the party seeking reconsideration brings decisive new

information to [the Commission's] attention or demonstrates a fundamental Commission

misunderstanding of a key point." 8 The Commission has now carefully considered SLOMFP's

5 See "Pacific Gas and Electric Company's Opposition to San Luis Obispo Mothers for
Peace Requests for Leave to Conduct Expanded Discovery and for Access to Unredacted

7 Documents," dated February 26, 2008.

CLI-08-05, slip op. at 3 (citations omitted). Compare 10 C.F.R. §§ 2.345(b) and 2.323(e)
(which, although not applicable to this proceeding, codify longstanding NRC practice).

Louisiana Energy Services, L.P. (National Enrichment Facility), CLI-04-35, 60 NRC
619, 622 (2004) (citation omitted).

8 Id. (emphasis added).
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issue at least twice, and there is no basis, much less a decisive basis; for the Commission to

revisit the matter once again..

SLOMFP's argument remains exactly as it was when PG&E last addressed it in

our filing of February 26, 2008. SLOMFP is attempting to fundamentally change and expand the

nature of Contention 1(b). SLOMFP seeks to "evaluate the adequacy of the Final EA

Supplement based on the redacted information in those [Staff reference] documents." Motion, at

7. This is simply a generalized restatement of its desire to review and potentially litigate the full

scope of the EA Supplement, including the scope of scenarios considered by the NRC Staff.

However, as a contention of omission, none of this is within the scope of Contention 1(b). To

the extent any omission existed with respect to the NRC Staff s list of references, the Staff has

addressed that by providing its list of references. The Staff has represented that its list is

complete; that is, that these are the documents it relied upon and that form the basis for its

conclusion. Contention 1(b) does not present an open discovery opportunity. It is up to

SLOMFP to affirmatively plead contentions asserting a substantive deficiency. Discovery

follows contentions, not the reverse.*

Moreover, litigation of attack scenarios is an activity the Commission has

previously decided that it will not allow. CLI-08-01, slip op. at 24 ("We do not understand the

Ninth Circuit's remand decision - which expressly recognized NRC security concerns and

suggested the possibility of a 'limited proceeding' - to require a contested adjudicatory inquiry

into the credibility of various hypothetical terrorist attacks against the Diablo Canyon ISFSI.")

In total, the Commission has carefully evaluated its options and explained its rationale. There is

no basis for reconsideration.
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SLOMFP asserts that it has offered a "compelling" justification for

reconsideration because this case is not solely governed byNEPA, and that SLOMFP's right to

information is not "governed exclusively by the FOIA." Motion, at 7. SLOMFP additionally

invokes the hearing requirement of Section 189a of the Atomic Energy Act. Id. at 7-8.

However, this is not a new argument. A similar argument appeared in SLOMFP's February 20,

2008 filing (at pages 8-9). Moreover, the argument misses the point. The documents SLOMFP

seeks and the activities it wishes to conduct (e.g., to "make a meaningful evaluation" of the

Staff's EA Supplement) are beyond the scope of Contention l(b) and therefore the scope of the

hearing requirement. As noted previously, Contention l(b) is a contention of omission focused

on identifying source documents. The Staff has now done that, releasing those documents to the

extent permissible under FOIA (and subject to resolution of any specific challenges to its

justification for FOIA exemptions). Nothing in Contention 1(b) requires discovery on the NRC's

EA Supplement, further evaluation of the references, or litigation of issues gleaned from the

reference documents. SLOMFP's request for reconsideration and expanded access under

protective order should again be rejected.

B. Reconsideration of Schedule

As alluded to above, in CLI-08-05 the Commission delegated. SLOMFP's

remaining claims regarding the adequacy of the Vaughn index and the Staff's basis for

withholding documents to the presiding officer. The Commission further stated that it

"expected" the presiding officer to resolve Contention 1(b) on "an expedited basis," with a

decision "no later than May 30, 2008" (absent "unanticipated circumstances").. CLI-08-05, slip

op. at 4. In its Motion, SLOMFP argues that this has forced a proceeding "so truncated that it

leaves SLOMFP virtually no time to prepare a case." Motion, at 8. SLOMFP requests an

extension of the May 30 deadline.
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PG&E respectfully disagrees with SLOMFP's characterization of the schedule

and opposes reconsideration. The Commission initially set its expectations for the entire remand

proceeding in CLI-07-1 1, issued on February 26, 2007.9 There the Commission. anticipated

completing the limited remand proceeding by the end of February 2008, a date which has

obviously already passed. With respect to Contention l(b), SLOMFP already filed, on February

20, 2008, its response to the Staff's Vaughn index, articulating its specific challenges to the list

of references and to the Staff's bases for FOIA exemptions. As implicitly recognized by the

Commission and the presiding officer, there is simply not a great deal of briefing remaining. For

example, the presiding officer provided SLOMFP an opportunity to supplement its February 20,

2008 filing, and SLOMFP has already declined to exercise that option. The presiding officer can

now decide the issue of challenges to specific FO6A exemptions. With respect to summary

disposition motions and responses, the specific issue will be whether the contention of omission

- concerning the Staff's list of references - has been resolved, making the contention moot.10

This is not an issue that will require substantial legal research or briefing. At bottom, it is simply

not credible for SLOMFP to argue that the schedule is unfair, inadequate, or "draconian." The

ultimate resolution date set by the Commission is reasonable, as are the interim milestones

established by the presiding officer. The overall schedule will allow the Commission to

efficiently resolve the limited issue remaining under Contention l(b).

9 CLI-07-11, 65 NRC 148, dated February 26, 2007.

10 See generally Duke Energy Corporation (McGuire Nuclear Station, Units 1 and 2;

Catawba Nuclear Station, Units 1 and 2), CLI-02-28, 56 NRC 373, 382-384 (2002)
(When a contention alleges the omission of particular information or an issue, and the
information is later supplied by the applicant or considered by the Staff in a draft
environmental review document, the contention is moot. Intervenors have the burden to
file new or amended contentions.).
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III. CONCLUSION

SLOMFP's Motion for reconsideration of CLI-08-05 should be denied.

Respectfully submitted,
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