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I. INTRODUCTION 

San Luis Obispo Mothers for Peace C'SLOMFP") hereby requests the U.S. Nuclear 

Regulatory Commission ("NRC" or "Commission") to reconsider two aspects of its decision in 

CLI-08-0S, _ NRC _ (March 27, 2008). First, SLOMFP seeks reconsideration of CLI-08-0S to 

the extent that the Commission found that SLOMFP's request for reconsideration of the 

Commission's previous refusal to grant access to non-public documents under a protective order 

was untimely and did not satisfY the standard for reconsideration of NRC decisions. Second, 

SLOMFP seeks reconsideration of the Commission's unfairly compressed schedule for 

resolution of Contention 1(b). 

This motion is submitted within ten days of the issuance of CLI-08-0S, and therefore is 

timely under the standard set forth in CLI-08-0S. 

II. FACTUAL BACKGROUND 

On June 2, 2006, the U.S. Court of Appeals for the Ninth Circuit handed down an opinion 

reversing the Commission's decision in the licensing proceeding for the proposed Diablo Canyon 

Independent Spent Fuel Storage Installation C'ISFSI"), on the ground that the Commission's 

categorical refusal to prepare an environmental impact statement ("EIS") regarding the impacts 



of an intentional attack on the Diablo Canyon ISFSI violated the National Environmental Policy

Act ("NEPA"). San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016 (9th Cir. 2006).

Subsequently, on January 16, 2007, the U.S. Supreme Court refused a petition for certiorari by

Pacific Gas and Electric Company ("PG&E"). Pacific Gas and Electric Co. v. San Luis Obispo

Mothers for Peace, 127 S.Ct. 1124 (2007).

On February 26, 2007, the Commission initiated this remanded licensing proceeding by

issuing a Memorandum and Order that established a schedule for issuance of a draft supplement

to the environmental assessment ("EA") for the proposed ISFSI, and also set deadlines for the

filing of contentions and responses. CLI-07-11, 65 NRC 148 (2007). In ordering the preparation

of an EA, the Commission stated that it expected the Staff to "rely on as much public information

as practicable and to make public as much of its revised environmental analysis as feasible,"

while recognizing that "it may prove necessary to withhold some facts underlying the Staff s

findings and conclusions as 'safeguards' information ... or even classified national security

information." Id., 65 NRC at 150.

In conformance with the schedule set forth in CLI-07-1 1, the NRC issued a draft

Supplement to the EA on May 29, 2007. SLOMFP submitted a set of five contentions on June

28, 2007. San Luis Obispo Mothers for Peace's Contentions and Request for a Hearing

Regarding Diablo Canyon Environmental Assessment Supplement ("SLOMFP Contentions").

SLOMFP's contentions included Contention 1, which challenged the adequacy of the EA

Supplement on the ground that:

it fails to document the basis for the NRC Staff's determination that the environmental
impacts of intentional attacks on the Diablo Canyon ISFSI are insignificant, by failing to
define its terms, explain its methodology, or identify its scientific sources. Therefore, the
EA fails to justify the Staff's decision not to prepare an EIS for the facility.
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SLOMFP Contentions at 3. In subpart (b) of Contention 1, SLOMFP demanded "identification

and access to any security studies or other data relied on by the NRC in reaching its conclusion

that the environmental impacts of the proposed spent fuel storage facility are insignificant." Id.

at 10.

SLOMFP'S contentions also included Contention 2, which asserted, among other things,

that the EA Supplement relied on "hidden and unjustified assumptions," including the

assumption that the environmental impacts of an attack on a spent fuel storage cask would be

insignificant if they do not result in early fatalities. Id. at 10-11.

On July 2, 2007, SLOMFP submitted comments on the Draft EA Supplement. Letter

from Diane Curran to Chief, Rulemaking, Directives, and Editing Branch, re: Supplement to

Environmental Assessment for Diablo Canyon ISFSI. On August 30, 2007, the NRC Staff

published the EA Supplement in final form. Supplement to the Environmental Assessment and

Final Finding of No Significant Impact Related to the Construction and Operation of the Diablo

Canyon Independent Spent Fuel Storage Installation ("Final EA Supplement"). The Final EA

Supplement was virtually identical to the draft EA Supplement, except for adding the titles of

some reference documents. Therefore SLOMFP did not amend its contentions.

On November 7, 2007, the NRC Staff amended the Final EA Supplement to add more

reference document titles. Memorandum from Robert A. Nelson, NRC, to Michael T. Lesar,

NRC, re: Notice of Issuance of Addendum to the Supplement to the Environmental Assessment

for the Diablo Canyon Independent Spent Fuel Storage Installation (November 7, 2007).

On January 15, 2008, the Commission ruled on SLOMFP's contentions, admitting

Contention 1 (b) and a portion of Contention 2. CLI-08-01, __ NRC (2008). The Commission

refused to allow SLOMFP access to the reference documents under a protective order, instead
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giving the Staff fourteen days (later extended to 30 days) to submit a Vaughn Index justifying

any decision to withhold reference documents or portions thereof under exemptions to the

Freedom of Information Act ("FOIA"), and to publicly disclose all non-exempt reference

documents or redacted portions thereof. Other parties were given seven days in which to respond

to the Vaughn Index. With respect to Contention 2, the Commission established a schedule for

discovery and a deadline for evidentiary presentations of 75 days after the date of CLI-08-01

(later extended by two weeks to April 14, 2008). The Commission also stated that any late-filed

contentions must be submitted within fourteen days after disclosure of new information

warranting such contentions, with responses to such contentions due seven days thereafter. Id. at

30-31.

On February 20, 2008, SLOMFP responded to the NRC's Vaughn Index. San Luis

Obispo Mothers for Peace's Response to NRC Staff s Vaughn Index, Request for Leave to

Conduct Discovery Against the NRC Staff, Request for Access to Unredacted Reference

Documents, and Request for Procedures to Protect Submission of Sensitive Information

("SLOMFP Response"). In addition to challenging the adequacy of the Vaughn Index to justify

the withholding of information from the reference documents, SLOMFP also argued that:

the paucity of information disclosed by the Staff in the set of redacted reference
documents that it publicly released on February 13, 2008, warrants reconsideration by the
Commission of its earlier refusal to grant SLOMFP access to the reference documents
under a protective order.

Id. at 2. SLOMFP gave examples of its inability to evaluate the technical basis for the Final EA

Supplement based on the limited amount of information that had been released in redacted

documents. Id. at 7-8. SLOMFP argued that in order to comply with the hearing requirement of

the Atomic Energy Act and longstanding Commission policy, the Commission should grant

SLOMFP access to the reference documents under a protective order. Id. at 2, 8-11. SLOMFP
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also argued that the NRC's practice of broadly sharing sensitive security-related documents with

nuclear industry representatives fatally undermined its claim in CLI-08-01 that the information

constitutes "state secrets" that is protected under the doctrine set forth in Weinberger v. Catholic

Action of Hawaii, 454 U.S. 139, 143 (1981). Finally, SLOMFP requested follow-up discovery

on the ways in which the Staff had relied on a key reference document -- SECY-04-0222,

Memorandum from Luis A. Reyes to the Commissioners re: Decision-making Framework for

Materials and Research Test Reactor Vulnerability Assessments (November 24, 2004) ("SECY-

04-0222") -- in the Final EA Supplement. Id. at 4-5.

On February 27, 2008, SLOMFP submitted Late-Filed Contention 6. San Luis Obispo

Mothers for Peace's Request for Admission of Late-Filed Contention 6 Regarding Diablo

Canyon Environmental Assessment Supplement. Late-filed Contention 6 charged that, based on

new information in documents that had been released to the public by the NRC Staff, it appears

that the NRC Staff relied on an inappropriate indicator known as "Ease" as a proxy for the

probability of a threat scenario, using it to exclude threat scenarios that could cause significant

adverse environmental impacts by contaminating the environment. Id. at 2-3.

On March 27, 2008, the Commission issued CLI-08-05. The Commission refused to

revisit its earlier decision refusing to allow SLOMFP to have access to non-public reference

documents under a protective order, holding that (a) SLOMFP did not meet the Commission's

standard for reconsideration because it had submitted the request more than ten days after the

issuance of CLI-08-01, and (b) because SLOMFP had not made a showing of "compelling

circumstances" that would warrant reconsideration. Id., slip op. at 3. In a dissenting opinion,

Commissioner Jaczko stated his disagreement with the Commission's decision to only allow the

presiding officer to resolve the FOIA issues associated with Contention 1 (b). Id., slip op. at 5.
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He concluded that the Commission "should have also allowed to presiding officer to determine

whether there is a need to grant access through an appropriate protective order to documents

exempt from disclosure under FOIA, as the agency has done in previous adjudicatory hearings."

The Commission also ordered the Presiding Officer to "resolve all outstanding FOIA

issues - in other words, to resolve Contention 1 (b) - on an expedited basis," and issue a decision

no later than May 30, 2008. Id., slip op. at 4.

The Commission did not respond to SLOMFP's request for additional discovery on

SECY-04-0222.

SLOMFP's Late-Filed Contention 6 is still pending before the Commission.

II. ARGUMENT

A. Request for Reconsideration of Commission's Refusal to Reconsider Its
Previous Refusal to Allow SLOMFP Access to Non-Public Documents Under
a Protective Order.

SLOMFP requests the Commission to reconsider its decision not to revisit the question of

whether it should allow SLOMFP to review non-public reference documents under a protective

order. SLOMFP respectfully submits that its request was timely. As a preliminary matter, the

NRC's pre-2004 regulations - which are applicable to this case -- do not contain any provisions

establishing a standard for reconsideration of non-final decisions, and therefore there is no

regulatory basis to prohibit SLOMFP's motion on timeliness grounds.' While it may be the

Commission's "practice" to require that motions for reconsideration must be filed within ten

days after the date of the relevant decision, a practice is not a hard-and-fast rule.

More importantly, reconsideration of the Commission's previous decision is timely in the

context of this case, because by requiring the Staff to disclose as much information as "feasible"

10 C.F.R. § 2.771(b), cited at page 3 of CLI-08-01, applies to final decisions only.
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in CLI-07-1 1 (see discussion above at page 2), the Commission established an expectation that it

might be possible for SLOMFP to make a meaningful evaluation of the basis for the Final EA

Supplement based on the publicly released information. Therefore it was appropriate for

SLOMFP to determine, after reviewing the documents disclosed by the NRC Staff on February

13, 2008, whether it was possible to evaluate the adequacy of the Final EA Supplement based on

the redacted information in those documents. Indeed, it would have been premature for

SLOMFP to seek reconsideration of the Commission's decision until after the Staff released the

redacted portions of the reference documents.

The Commission asserts that SLOMFP has not made a showing of "compelling

circumstances, such as the existence of a clear and material error in a decision, which could not

have been reasonably anticipated." CLI-08-05, slip op. at 3. SLOMFP respectfully submits that

a decision which denies a party access to sufficient information to participate in a hearing in a

meaningful way constitutes a "compelling" justification for reconsideration of the decision.

Moreover, SLOMFP could not have anticipated whether the Staff's February 13, 2008,

disclosures would be sufficient to allow it to make a meaningful evaluation of the Final EA

Supplement.

Finally, SLOMFP respectfully submits that the Commission's refusal to reconsider its

previous decision appears to be based, at least in part, on a clear and material misinterpretation of

the law. The Commission appears to consider that this case is solely governed by NEPA; and

that because NEPA references the FOIA, SLOMFP's right to information is governed exclusively

by the FOIA. CLI-08-05, slip op. at 2-3 and n.9. In reaching this conclusion, the Commission

overlooks the fact that this case is also governed by the Atomic Energy Act and NRC

implementing regulations, in the sense that SLOMFP has requested a hearing under Section 189a

7



of the Atomic Energy Act and has invoked NRC regulations which allow for protected access to

non-public information in the hearing process through imposition of a protective order.

Finally, the Commission has clearly and materially erred by failing to justify or correct its

establishment of a double standard for access to non-public security information by rigidly

prohibiting access to security-related information by public stakeholders such as SLOMFP, even

in the context of a licensing hearing; while at the same time freely offering access to members of

the nuclear industry, including non-licensees. See SLOMFP's Response at 9-11.

Accordingly, the Commission should reconsider its refusal to allow SLOMFP access to

the Final EA Supplement reference documents under a protective order.

B. Request for Reconsideration of Schedule for Resolution of Contention 1(b).

Second, SLOMFP requests reconsideration of the drastically compressed schedule

established by the Commission for resolution of Contention 1 (b). By requiring the ASLB to

reach a decision by May 30, 2008, the Commission has forced on the parties a summary

disposition proceeding so truncated that it leaves SLOMFP virtually no time to prepare its case.

Under the schedule established by the Presiding Officer in a telephone conference on April 3,

2008 (and documented in an April 4, 2008, Scheduling and Case Management Order for

Adjudication of Contention 1 (b)), SLOMFP was given only one week, or until April 10, 2008, to

submit an important brief elaborating on the aspects in which the Staff s Vaughn Index is

incomplete and making a motion to conduct discovery on those issues. In addition, during the

same time period, SLOMFP must prepare its evidentiary and legal Subpart K presentation on

Contention 2, which is due April 14, 2008.

In establishing a schedule for summary disposition submittals on Contention 1(b), the

ASLB gave SLOMFP ten days to respond to the NRC Staff s motion for summary disposition,
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instead of the usual twenty day period provided by 10 C.F.R. § 2.749. At the same time that it

responds to the Staff's summary disposition motion, SLOMFP must also file any summary

disposition motion of its own. The ASLB's schedule requires the Staff and PG&E to respond to

SLOMFP's summary disposition motion by May 5, 2008, and schedules a possible oral argument

two days later, on May 7, 2008 - thus leaving SLOMFP virtually no time to prepare for an oral

argument after receiving PG&E"s and the Staff s responses.

As the Presiding Officer stated in his written order, the purpose of the above-described

summary disposition schedule is to ensure that the Presiding Officer is able to issue a decision

regarding Contention 1 (b) by May 30, 2008, as required by the Commission. Recognizing that

the ASLB had no authority to alter that deadline, SLOMFP cooperated with the Presiding Officer

in establishing deadlines within the overall schedule. SLOMFP does not believe, however, that

such an egregiously truncated schedule will give it a fair opportunity to make its case or result in

a meaningful decision. Therefore, SLOMFP requests the Commission to reconsider the deadline

of May 30, 2008.

In making this request, SLOMFP asks the Commission to consider two important factors.

First, SLOMFP timely initiated this proceeding in 2002, and has pursued the case diligently

throughout the past six years. Responsibility for the delay in reaching a decision lies with the

Commission and PG&E, not SLOMFP. Therefore the Commission has no cause to penalize

SLOMFP by setting such a draconian schedule for the disposition of Contention 1 (b).

Second, while in CLI-07-11 the Commission expressed an expectation that a decision

could be reached within a year or by February 2008, over a year has passed and it is now clear

that the expectation was unreasonable. While the parties have complied with the Commission's

various schedules with only minor adjustments, the Commissioners themselves have required
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lengthy periods to make some decisions. For example, after SLOMFP submitted its contentions

in June of 2007 and pleadings on admissibility were completed by July 18, it took the

Commission another five months to rule on the contentions' admissibility in January 2008. And

while SLOMFP submitted late-filed Contention 6 over five weeks ago (within fourteen days of

receiving new information as required by CLI-08-01), the Commission has not yet ruled on its

admissibility. Thus, the Commission appears to have over-estimated the speed at which it could

make decisions in this case. Under the circumstances, it is neither fair nor efficient for the

Commission to compensate for its own delays by imposing on SLOMFP a drastically curtailed

schedule for preparation of its case on Contention 1 (b). The Commission should re-examine its

original expectation, and set a new overall litigation schedule that is reasonable and ensures

fairness in the proceeding.

eseetf submitted,

iane Curran
Harmon, Curran, Spielberg, & Eisenberg, L.L.P.
1726 M Street N.W., Suite 600
Washington, D.C. 20036
202/328-3500
e-mail: Dcurran@harmoncurran.com

April 7, 2008
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CERTIFICATE OF SERVICE

I certify that on April 7, 2008, copies of San Luis Obispo Mothers for Peace's Motion for
Reconsideration of CLI-080-05 were served on the following persons by e-mail and first-
class mail:

'Office of the Secretary (original and two
copies)
Rules and Adjudications Branch
U.S. Nuclear Regulatory Commission11555 Rockville Pike
Rockville, MD 20852
Also by e-mail to: hearingdocketpnrc.gov

William V. Manheim, Esq.
Jennifer Post
Pacific Gas & Electric Co.
77 Beale Street B30A
San Francisco, CA 94105
Also by e-mail to: AxFnapge.com,
JLKm(2pge.com

David A. Repka, Esq.
Tyson R. Smith, Esq.
Winston & Strawn, LLP
1700 K Street N.W.
Washington, D.C. 20006-3817
Also by e-mail to: drepka@winston.com,

trsmitha,,winston.com

Lisa B. Clark, Esq.
Molly Barkman, Esq.
Office of General Counsel
Mail Stop O-15D21
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
Also by e-mail to: lbc&nrc.gov;
Molly.barkman(.nrc. gov

Timothy McNulty, Esq. Kenneth Alex, Esq.
Office of County Counsel Susan Durbin, Esq.
County Government Center Room 386 Brian Hembacher, Esq.
San Luis Obispo, CA 93408 California Department of Justice
Also by e-mail to: Also by e-mail to: 1515 Clay Street, 20th Floor
tmcnultygco.slo.ca.us Oakland, CA 94612-0550

Also by e-mail to:
Susan.Durbingdoj.ca. gov;
Brian.Hembachergdoj.ca.gov



Barbara Byron, Staff Counsel San Luis Obispo Mothers for Peace
California Energy Commission P.O. Box 164
Chief Counsel's Office Pismo Beach, CA 93448
1516 Ninth Street, MS 14
Sacramento, CA 95814
Also by e-mail to:
B byronIenergy. state. ca.us

E. Roy Hawkens Erica LaPlante, Law Clerk
Chief Administrative Judge Atomic Safety and Licensing Board
Atomic Safety and Licensing Board U.S. Nuclear Regulatory Commission
U.S. Nuclear Regulatory Commission Washington, D.C. 20555
Washington, D.C. 20555 Erica.LaPlante(anrc.gov
Roy.Hawkens 2cnrc.gov
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