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Nuclear Regulatory Commission 

Conduct of New Reactor Licensing Proceedings; Final Policy Statement  

 

AGENCY:  Nuclear Regulatory Commission. 

 

ACTION:  Final policy statement. 

 

SUMMARY:  The Nuclear Regulatory Commission (NRC or the Commission) is adopting 

a statement of policy concerning the conduct of new reactor licensing proceedings. 

 

DATES:  This policy statement becomes effective (INSERT DATE OF PUBLICATION). 

 

FOR FURTHER INFORMATION CONTACT:  Robert M. Weisman, Senior Attorney, 

U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001, telephone 301-415-

1696, e-mail Robert.Weisman@nrc.gov. 

 

SUPPLEMENTARY INFORMATION:  On June 11, 2007 (72 FR 32139), the 

Commission published in the Federal Register a request for public comment on the draft 

statement of policy on Conduct of New Reactor Licensing Proceedings (draft Policy 

Statement).  The Commission received eight letters transmitting comments on the draft 

Policy Statement by the deadline set in the June 11, 2007, notice for receipt of 

comments.  Commenters included a law firm (Morgan Lewis on behalf of five energy 

companies), a lawyer (Diane Curran), two advocacy groups, (Beyond Nuclear/Nuclear 

Policy Research Institute (BN/NPRI) and the Union of Concerned Scientists (UCS)), an 
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industry organization (the Nuclear Energy Institute (NEI)), a vendor (GE-Hitachi Nuclear 

Energy), and one individual energy company (UniStar Nuclear)(two letters).  BN/NPRI 

endorsed Ms. Curran’s comments, and UCS incorporated them by reference in the UCS 

comments.  Similarly, GE-Hitachi and UniStar endorsed the NEI comments.   

 The comments fell primarily in the following three categories.  First, many 

comments related to 10 CFR 2.101(a)(5), which permits an applicant to submit its 

application in two parts filed no more than eighteen months apart.  The comments were 

primarily concerned with whether the NRC should issue a Notice of Hearing (required by 

10 CFR 2.104) for each part of the application or just one Notice of Hearing when the 

application is complete.  Second, many comments related to the NRC’s consideration of 

applications that propose to build and operate reactors of identical design (except for 

site-specific elements).  The comments addressed the implementation of the “design-

centered review approach” in the NRC Staff’s (Staff) review of the applications and the 

adjudicatory proceedings on the applications before the Atomic Safety and Licensing 

Board (Licensing Board).  Third, many comments requested rulemaking to implement a 

variety of measures that the commenters believe desirable or necessary for the 

effectiveness or efficiency of the review or adjudicatory processes.  Below, the 

Commission summarizes and responds to the comments beginning with these three 

categories of comments.  Discussion of additional comments follows.  In response to the 

comments, the Commission has revised the policy statement in several respects, as 

noted below.  The Commission has also corrected the Policy Statement or added 

explanatory text in a few instances.  

 

Comments On Notice of Hearing: 

 Comment:  The Commission should modify the final Policy Statement to 

provide that the NRC will issue a Notice of Hearing for the complete partial 
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Combined License Application (hereinafter COLA) “as soon as practicable” after 

the NRC dockets that portion of the COLA, unless the applicant affirmatively 

requests that the Notice of Hearing be issued after the entire COLA is docketed.  

(NEI 2, Morgan Lewis 1, UniStar 1)  

 The commenters state that the approach they suggest will lessen the burdens on 

all parties.  Specifically, these commenters submit that a Notice of Hearing should be 

issued upon the docketing of the first part of an application submitted under 10 CFR 

2.101(a)(5) so that the hearing on that portion of the application may be completed 

sooner, thus providing an applicant the opportunity to shorten the critical path for the 

licensing proceeding.  These commenters also state that the proposed approach 

“smoothes” peak resource demands for all parties, provides for earlier public 

participation, would not call for different NRC staff support or different Staff or Licensing 

Board reviews, minimizes the likelihood of potential new issues arising late in the review 

process, would not affect any person’s substantive rights, and is consistent with the NRC 

intent to publish a separate Notice of Hearing on a request for a limited work 

authorization (LWA).  Further, these commenters indicated that docketing one part of an 

application and then waiting up to 18 months to issue the Notice of Hearing cannot be 

considered to result in issuing the notice “as soon as practicable” after docketing, as 

required by 10 CFR 2.104(a).  These commenters also state that the draft Policy 

Statement approach of normally issuing only one Notice of Hearing appears to ignore 

NRC precedent for adjudication of safety and environmental issues on separate hearing 

tracks.  One commenter states that issuing separate notices focuses all parties on 

results, not process, while another asserts that the draft Policy Statement, as written, 

discourages early application submission and causes delay in the licensing process.  

UniStar bases its comments on its plans to submit the environmental portion of 

its COL application first, in accordance with § 2.101(a)(5), and provides the following 
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additional comments.  UniStar believes issuing a Notice of Hearing in connection with 

the first part of the application docketed provides an earlier opportunity for public 

participation on environmental matters, offers the Staff an early opportunity to consider 

and address environmental issues unique to COLs, and lessens the potential for the 

NRC environmental review to be “critical path” for the UniStar application.   

 NRC Response:  The NRC does not believe that an overall benefit can 

reasonably be predicted to derive from issuing separate Notices of Hearing for separate 

portions of applications filed pursuant to 10 CFR 2.101(a)(5).  The assertion that issuing 

two Notices of Hearing will provide an applicant the opportunity to shorten the critical 

path for a licensing proceeding is speculative. The nature and complexity of contentions 

that may be raised with respect to the safety and environmental aspects of any 

application may vary considerably.  Moreover, while an earlier, separate Notice might be 

advantageous to an applicant by allowing potential intervenors to raise their concerns 

early and thus allow the applicant more time to consider the gravity of those concerns 

and provide information to the staff to address them, if appropriate, we do not believe 

those possible advantages overcome the inefficiencies that could be introduced into the 

NRC’s internal review and hearing processes as well as the potential burden on the 

resources of the advocacy community to monitor and respond to multiple Notices of 

Hearing.  

 Industry commenters assert that issuing separate notices would not impair the 

substantive rights of any party, and is consistent with the practice established in the 

LWA rule and previous licensing proceedings.  The Commission agrees that no person’s 

substantive rights would be impaired if either a single Notice of Hearing is issued on a 

complete application, or if two such notices are issued on parts of an application 

submitted under 10 CFR 2.101(a)(5).  In this respect, the two procedures are equivalent.  

However, in the case of a request for an LWA, there is a clear potential benefit—
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issuance of an LWA to permit an applicant to begin certain safety-related construction 

activities before a COL is issued—not just a more nebulous “smoothing” out of resource 

demands, to balance against the potential negative impacts noted above. 

The industry commenters point to a proceeding in which a Notice of Hearing was 

issued for a single part of an application relating solely to antitrust matters.  See Pacific 

Gas & Electric Co. (Stanislaus Nuclear Project, Unit 1), LBP-83-2, 17 NRC 45, 47 

(1983).  The requirements of 10 CFR 50.33a that applied in that proceeding, however, 

explicitly required submission of antitrust information in advance of the rest of the 

application, presumably because litigation of antitrust matters before the Licensing 

Boards were virtually always the lengthiest portion of a licensing proceeding.  See 

10 CFR 50.33a (1983).  As described above, that rationale does not apply here.  

Similarly, the fact that in some proceedings safety and environmental matters were 

considered on separate tracks, based on the admitted contentions, does not present a 

rationale for issuing separate Notices of Hearing for such matters.  Specifically, hearings 

on admitted safety and environmental contentions may proceed on separate tracks, if 

the presiding officer finds that this is warranted.  The advantages derived from 

establishing such separate hearing tracks can be obtained without issuing separate 

notices for each part of an application submitted under § 2.101(a)(5). 

 Accordingly, the Commission does not support issuing a separate Notice of 

Hearing on each part of an application filed under 10 CFR 2.101(a)(5).  With respect to 

the additional issues UniStar raises that are unique to its application, and which are 

summarized above, the Commission does not believe it appropriate to address such 

application-specific concerns in responses to comments on a generally applicable policy 

statement such as this one.  The comments do not warrant changes in the Policy 

Statement.  
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 Comment:  Why not, in the name of efficiency and fairness, wait until the 

application process is complete before holding a hearing—one hearing—on a 

completed design and completed application for a specific reactor site? (UCS 1, 

Curran 2).  The Commission has previously recognized the unfairness of 

piecemeal litigation governed by a license applicant’s indecision about whether to 

pursue a project.  The Commission should redraft its policy statement to ensure 

that COL hearings will be conducted in a manner that is fair to all parties.  (Curran 

4) 

In essence, the commenter is objecting to the Commission’s proposal to consider 

exemptions to the requirements of § 2.101 if the granting of such exemptions will further 

the design centered review approach.  The commenter indicates that such exemptions 

will result in issuing two rather than one Notice of Hearing on each complete application, 

and will overtake the Commission’s stated intention to issue just one Notice of Hearing 

on each complete application in the absence of the advantages of the design centered 

review approach.  The commenters indicate that under the design-centered approach, 

intervenors will be forced to participate in “abstract” proceedings in order to protect their 

rights, and that this will waste the intervenors’ resources.  Further, the commenters 

assert that such proceedings may subject them to abusive litigation tactics, since an 

applicant could request consideration of one design pursuant to an exemption from 

§ 2.101(a)(5), and then drop that design in favor of another upon filing the remaining 

portion of the application.  They conclude that potential intervenors will not be able to 

prioritize the most important issues that should be raised with respect to a proposed new 

plant on a particular site. 

 NRC Response:  The commenters misapprehend the effect of an exemption 

from § 2.101 that would further the design-centered review approach.  Such an 

exemption would not result in an “abstract” application.  Rather, the applicant would, in 
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its application, request approval to construct and operate a particular facility at a 

particular site.  Prospective intervenors will not need to guess what plant might be 

described in an application for a COL that could affect them, nor will they need to 

participate in proceedings on proposed reactors that do not affect their interests.   

Further, exemptions from § 2.101 in furtherance of the design-centered review 

approach would not result in litigation of design matters that an individual applicant might 

readily change.  The point of allowing such a procedure is to permit the Staff and the 

Licensing Board to consider the standard portions of an incomplete application 

submitted pursuant to an exemption from § 2.101 together with other applications 

involving the same design or operational information.  An individual applicant obtains the 

benefits of participating in such a proceeding by relinquishing some of its ability to 

change that information.   

Although the Commission notes that established doctrines of repose (res 

judicata, collateral estoppel) apply once an adjudication is finally decided, prospective 

intervenors need not seek to participate in proceedings unrelated to their locale by virtue 

of the Policy Statement provisions discussing possible exemptions from § 2.101.  

With respect to the concern that an applicant might decide to substitute one 

design for another in an application, modify its proposal, or decline to complete or 

pursue an application, and thus render any hearings related to those aspects of an 

application moot, that possibility exists whether or not an applicant has sought an 

exemption from § 2.101.  For example, it may become apparent during the course of the 

NRC staff review that the proposed plant is not acceptable for the proposed site.   

Accordingly, the Commission concludes that these comments do not warrant changes to 

the Policy Statement.   

The Commission notes that UCS, in connection with its comment, identified a 

confusing sentence in the draft Policy Statement to the effect that the NRC “may give 
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notice” with respect to a complete application.  This sentence has been revised to read 

that the NRC “will give notice” with respect to a complete application. 

 

Comments on Design-Centered Review Approach: 

 Comment:  The proposed policy appears to relax or abandon the 

requirement for reliance on design certifications, allowing license applicants to 

depart from certified designs in license applications, and then forcing the 

consolidation of hearings where the applications appear to have something in 

common.  In this respect, the policy seems intended to maximize the rigidity of 

design certification where intervenors’ interests are at stake, and maximize 

flexibility where license applicants’ interests are at stake.  The policy should be 

consistent for both intervenors and applicants.  (Curran 3, UCS 1, BY/NPRI)  

 NRC Response:  Part 52 has never required an applicant for a COL to reference 

a certified design.  Rather, a COL applicant has always had the option of requesting a 

COL for a design that is not certified under Part 52, Subpart B (a “custom” plant).  See 

10 CFR 52.79.  Similarly, Part 52 has always provided for exemptions or departures 

from a certified design.  See 10 CFR Part 52, Appendices A, B, C, and D, Section VIII.  

The draft Policy Statement offered guidance on the effect these provisions might have in 

the context of an adjudication consolidated to take advantage of the design-centered 

review approach.  The design-centered review approach is an effort to encourage 

applicants to adopt identical approaches to issues, which should increase reliance on 

standard design certifications.  Moreover, multiple applicants could choose the same 

uncertified design (e.g., a gas-cooled reactor), which the NRC could review using the 

design-centered approach.  This circumstance would be consistent with the 

Commission’s policy encouraging greater standardization, albeit not via design 

certification.    
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 With respect to whether proceedings should be consolidated, the draft Policy 

Statement does not require consolidation.  Rather, it provides, among other things, that 

the Chief Judge of the Atomic Safety and Licensing Board Panel (ASLBP) should do so 

only if consolidation will not impose an undue burden upon the parties.  Further, the draft 

Policy Statement recommends that applicants and intervenors alike agree on a lead 

representative.  The Policy Statement does not treat intervenors and applicants 

inconsistently in this regard.   

 Finally, the draft Policy Statement does not state that consolidation is appropriate 

when “applications appear to have something in common.”  Rather, the Commission is 

suggesting that intervenors, applicants, and the NRC alike may save and appropriately 

focus resources by litigating matters relating to applications for identical designs in 

consolidated proceedings.  Our rules of practice have long provided for the possibility of 

consolidation of issues and parties. 

 Comment:  Encouraging generic “variances and exemptions” from certified 

designs and endorsing the notion that “security” considerations in reactor siting 

are ever “identical” from one site to another flies in the face of the commonly 

accepted view that each piece of land is unique.  To encourage licensees to seek 

variances, exemptions, and generic licenses based on the premise that only 

components are at issue without reference to where they are located is, in a 

Post-9/11 world, burying one’s head in the sand.  If the Commission needs to 

encourage, under the guise of a policy statement, myriad exemptions to the new 

Part 52 rules, the new Part 52 rules patently need revision.  (UCS 2) 

 NRC Response:  The Commission of course recognizes that certain aspects of 

security are site-specific.  The Commission has not “endorsed the notion that ‘security’ 

considerations in reactor siting are . . . ‘identical’ from one site to another[,]” as 

suggested by the commenter.  Nonetheless, certified designs include certain features or 
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design elements directed to security and safeguards, and these design matters will be 

common at sites referencing the design certification.  The Policy Statement is focused 

on “components” in this regard because it is focused on the design-centered approach.  

The Policy Statement’s focus should not be read to exclude site-specific issues from the 

scope of NRC review.  The Commission does not believe it is encouraging a “myriad” of 

exemptions by this Policy Statement.  The Statement identifies limited circumstances 

under which an exemption to Part 2 may be entertained or granted.  The regulations in 

Part 52 have long accommodated the need for exemptions to design certification rules in 

defined circumstances.  See 10 CFR Part 52, Appendices A, B, C, and D, Section VIII.  

 Comment:  The final Policy Statement should more clearly explain the 

parameters or necessary conditions for consolidation.  (NEI 3, Morgan Lewis 4) 

 NRC Response:  Whether separate proceedings should be consolidated 

depends on their particular circumstances, and is within the discretion of the presiding 

officers in the proceedings, as currently set forth in Part 2.  See 10 CFR 2.317.  The draft 

Policy Statement adequately explains how the design-centered review approach may be 

appropriately factored into the presiding officers’ decision on consolidation.  Whether two 

applications are sufficiently close in time to warrant consolidation depends on the 

particular facts involved.  No modification to the Policy Statement is warranted. 

 Comment:  The Commission should clarify that consolidation of hearings 

on identical portions of the COL application is not required to obtain the NRC 

staff’s design-centered review.  While the use of Subpart D is permissible, it is not 

required and should not be presumed.  (NEI 4, Morgan Lewis 4) 

 NRC Response:  The Commission believes that the Policy Statement already 

makes clear that consolidation of hearings is not required to obtain the NRC staff’s 

design-centered review.  Without consolidation of hearings, however, some of the 

benefits of the design-centered review approach may not be realized.  Therefore, the 



 11

Policy Statement presumes the use of Subpart D because the Commission believes that 

such use will offer benefits not otherwise available.  A particular applicant’s choice not to 

seek the use of Subpart D will mean that such benefits will not be available to that 

applicant. 

 Comment:  The draft Policy Statement should treat COL applications that 

reference applications for design certification amendments in a manner 

comparable to COL applications that reference design certifications.  (Morgan 

Lewis 3, NEI 5) 

 NRC Response:  The draft Policy Statement explicitly discusses applications for 

design certification.  The Commission believes that discussion also encompasses an 

application for an amendment to a design certification, and the Policy Statement need 

not be changed.   

 Comment:  The Policy Statement should direct the Licensing Board to deny 

a contention in a COL proceeding if the contention addresses a matter subject to 

a design certification rulemaking, rather than holding the contention in abeyance 

and denying it later upon adoption of the final design certification rule.  (NEI 6) 

 NRC Response:  While the approach NEI suggests is consistent with the 

Commission decisions cited in the draft Policy Statement, the Commission believes that 

an application for design certification calls for a different approach.  An applicant for a 

COL may choose to pursue its application as a custom design if, for example, the review 

of an application for design certification originally referenced is delayed.  In such a case, 

the Commission believes it inefficient to require previously admitted intervenors to justify, 

for a second time, admission of contentions which address aspects within the scope of 

the design certification rulemaking.  Holding these contentions in abeyance instead of 

denying them resolves this problem.  Accordingly, the Commission has determined to 

leave the Policy Statement unchanged in this regard.   
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 Comment:  The Commission should clarify the statement in section B.3 of 

the Policy Statement that “[i]f initial COL applicants referencing a particular 

design certification rule succeed in obtaining COLs, the Commission fully expects 

subsequent COL applicants to reference that design certification rule.” 

 NRC Response:  The Commission has clarified the sentence by stating that if 

the NRC grants an initial application referencing a design certification rule, the 

Commission believes it is likely that subsequent applications referencing that rule will be 

filed.  

Comments Relating to Rulemaking: 

 Comment: The NRC should ensure consistency in its rules by conforming 

10 CFR 51.105, which contains mandatory findings on NEPA matters in 

uncontested proceedings, to 10 CFR 2.104, which does not specify the findings to 

be made. (Morgan Lewis 6)  

 NRC response:  This proposal would involve rulemaking, which is beyond the 

scope of the development of this Policy Statement.  Because this matter has been raised 

as a comment on this Policy Statement, the agency is not treating the comment as a 

petition for rulemaking under § 2.802.  If the commenter wishes the agency to undertake 

such a consideration, the commenter should file such a petition.  The Commission would 

note that the commenter’s proposed change was considered in the development of the 

final Part 52 rulemaking, but was rejected for several reasons.  Such a change would 

have represented a fundamental change to the NRC’s overall approach for complying 

with NEPA, in which the agency’s record of decision consists of the presiding officer’s 

findings with respect to NEPA, as required by Section 51.105.  The Commission did not 

believe it made sense to modify the NRC’s approach in one specific situation- the 

issuance of combined licenses – without considering the implications or desirability of 

adopting a global change to Part 51 with respect to the agency’s NEPA’s procedures.    
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Moreover, the Commission believed that such a change in the NRC’s NEPA compliance 

procedures should be subject to a notice and comment process and did not want to 

further delay agency adoption of a final part 52 rule.   

 Comment: The NRC should revise 10 CFR 2.101(a)(5) to permit the first part 

of a phased application to consist solely of the environmental report plus the 

general administrative information specified in § 50.33(a) through (e).  It is not 

necessary for the NRC to have complete seismic and other siting information, 

plus financial and emergency planning information, to review an environmental 

report. (Morgan Lewis 7) 

 NRC response:  First, this proposal would require a change to Commission 

rules, which is beyond the scope of the development of this Policy Statement.  Second, 

with respect to the commenter’s proposal that siting (which includes seismic) information 

is not necessary for the first part of a phased COL application (even if the rest of the first 

part is the environmental report), the Commission does not find persuasive this 

argument for omitting siting information.     

The Commission requirements governing site safety are based upon the Atomic 

Energy Act (AEA).  The NRC’s National Environmental Policy Act (NEPA) review 

responsibilities do not expand its AEA authority, but are complementary thereto.  

Consequently, there is no need for a NEPA siting review absent consideration of site 

safety under the AEA.  Regarding site safety, the information an applicant must submit 

to satisfy the requirements of 10 CFR 2.101(a)(5) addresses the suitability of the site 

with respect to man-made and natural hazards (including seismic information) and 

potential radiological consequences of postulated accidents and the release of fission 

products.  Furthermore, the site characteristics must comply with 10 CFR Part 100, 

“Reactor Site Criteria.”  Additional safety elements required in a siting determination 

include information on emergency preparedness and security plans.  Administrative 
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information, including the protection of sensitive information is necessary to fulfill 

requirements under the AEA.  The Commission considers that much of the above site 

safety information may be of use in informing the Commission NEPA review.   

Because the commenter’s suggestion that the agency undertake rulemaking has 

been raised as part of the comment process on this Policy Statement, the agency is not 

treating the comment as a petition for rulemaking under 10 CFR 2.802.  If the 

commenter continues to believe the agency should consider rulemaking on this matter, 

the agency would suggest the commenter file such a petition.    

 Comment: The final Policy Statement should direct the NRC staff to 

consider, on a case-by-case basis, whether generic or design-specific issues 

could be addressed through rulemaking.  (GE-Hitachi Nuclear Energy 1, NEI 10) 

 NRC Response:  The Commission does not believe that a direction to the NRC 

staff to undertake rulemaking, which is an internal agency matter, is an appropriate 

subject for a policy statement.  The Commission has, however, directed the NRC staff, in 

consultation with the Office of the General Counsel, to consider initiating rulemakings in 

appropriate circumstances to address issues that are generic to COL applications.  See 

SRM COMDEK-07-0001/COMJSM-07-0001 – Report of the Combined License Review 

Task Force (June 22, 2007) (ADAMS Accession No. ML0717601090).  Accordingly, the 

Commission does not see any further benefit in duplicating this Commission direction in 

a policy statement.  

 Comment: The NRC should institute notice-and-comment rulemaking to 

provide for meaningful public participation in the licensing hearing process under 

Subpart L of Part 2, including full and fair discovery procedure and cross-

examination of adverse witnesses. (UCS 3) 

 NRC Response:  The Commission does not agree that its current requirements 

in 10 CFR Part 2, Subpart L, governing discovery and cross-examination, are unfair to 
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any potential party in an NRC adjudication, nor does the Commission believe that Part 2 

fails to provide for meaningful public participation in the licensing hearing process.  The 

Commission addressed the fairness and expected benefits of the reconstituted discovery 

process in Subpart L in the statement of considerations for the final 2004 revisions to 

Part 2.  See 69 FR 2182 (January 14, 2004) upheld by Citizens Awareness Network, Inc. 

v. U.S., 391 F.3rd 338 (1st Cir. 2004).  The discovery process provides for mandatory 

disclosures by all parties of information relating to admitted contentions, and Staff 

preparation of a hearing file.  Furthermore, cross-examination is allowed or may be 

allowed by the presiding officer under those circumstances in which the Commission has 

determined that cross-examination would be best-suited to result in the timely 

development of a record sufficient to inform a fair decision by the presiding officer.  The 

commenter provided nothing other than the generalized assertion that the new 

procedures are unfair or would preclude meaningful public participation in the licensing 

hearing process.  Because the commenter’s suggestion that the agency undertake 

rulemaking has been raised as part of the comment process on this Policy Statement, 

the agency is not treating the comment as a petition for rulemaking under 10 CFR 2.802.  

If the commenter continues to believe the agency should consider rulemaking on this 

matter, the agency would suggest the commenter file such a petition.    

 Comment: The NRC should decrease the time periods in the 10 CFR Part 2 

Milestone Schedules to further streamline the hearing process and promote more 

timely hearings on ESP and COL applications, by (1) decreasing the 175 day 

period between issuance of the SER and final EIS and the start of the evidentiary 

hearing; and (2) reducing from 90 to 60 days the period for the presiding officer to 

issue its initial decision following the end of the evidentiary hearing. (NEI 13)  

 NRC Response:  The Commission does not agree that the Model Milestones in 

Appendix B to 10 CFR Part 2 should be modified to adopt the two changes suggested by 
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the commenter.  The 175 day time period provides for, among other things, scheduling 

and holding a pre-hearing conference, issuance of the presiding officer’s order following 

the prehearing conference, mandatory disclosures, preparation of summary disposition 

motions, issuance of presiding officer orders on such motions, preparation of pre-filed 

written testimony, suggested presiding officer questions based upon the pre-filed 

testimony, and any motions for cross-examination together with cross-examination 

plans.  It may well be that, with the particular parties involved or matters at issue in any 

individual case, the schedule can be shortened by the presiding officer.  But, given the 

activities outlined above, the Commission does not believe that the 175 day period is 

unreasonable or should be significantly shortened at this time. 

The Commission believes that the 90 day period provided for issuance of a 

presiding officer decision is reasonable, given the likelihood – as described above - that 

the first set of combined license application hearings may be complex and raise issues 

of first impression for the NRC.  If, however, the issues to be addressed in an initial 

decision are small in number, simple in nature and lack complexity, enabling the 

presiding officer to issue the initial decision in a shorter period of time, the Commission 

expects the presiding officer to do so rather than taking the full 90 day period.  

The Commission also notes that the Model Milestones were adopted on April 20, 

2005 (70 FR 20457), and have yet to be applied in full in any early site permit or 

combined license proceeding.  Hence, the NRC has yet to develop any extensive 

experience on their application in such proceedings.  Absent some fundamental problem 

or error with the Model Milestones – which the commenter has not described – the 

Commission is unwilling to modify the Model Milestones at this time.  Once the 

Commission has had greater experience with the conduct of combined license 

application hearings, the Commission will revisit the Model Milestones to see if 

adjustments are desirable or if a specific schedule of milestones should be established 
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for early site permit and combined license proceedings.  Because the commenter’s 

suggestion that the agency undertake rulemaking has been raised as part of the 

comment process on this Policy Statement, the agency is not treating the comment as a 

petition for rulemaking under 10 CFR 2.802.  If the commenter continues to believe the 

agency should consider rulemaking on this matter, the agency would suggest the 

commenter file such a petition.    

 

Other Comments: 

 Comment:  The provisions in the draft Policy Statement (in Section B.1) 

regarding the finality of COL proceedings should be revised to be consistent with 

a recent decision by the U.S. Court of Appeals in which the Seventh Circuit held 

that if all of an intervenor’s contentions are resolved by the Licensing Board, then 

the Board’s decision is final agency action with respect to that intervenor.  

(Morgan Lewis 5) 

 NRC Response:  The Commission agrees that the draft Policy Statement could 

be misinterpreted on this score.  Accordingly, the Commission has modified the pertinent 

provision of the Policy Statement to state that “a decision on common issues would 

become final agency action if it resolves a specific intervenor’s contentions in a 

proceeding on an individual application.”   

 Comment:  It is not an insubstantial change in the rules to now state the 

Commission, presiding officer on any request for hearing filed under § 52.103, 

will, by fiat, “designate the procedures under which the proceeding shall be 

conducted.”  A bit of rulemaking might be in order well before commencement of 

extraordinary hearings before the Commission.  (UCS 1A) NEI recommends that 

the NRC identify the hearing procedures to be used in the 10 CFR 52.103(a) ITAAC 
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compliance hearings in the near term and certainly well before the first such 

hearing is imminent.  (NEI 8) 

 NRC Response:  Section 189a.(1)(B)(iv) of the Atomic Energy Act explicitly 

authorizes the Commission to establish procedures for ITAAC compliance hearings.  

This AEA provision has been reflected in Commission rules since 1992.  ITAAC 

compliance hearing procedures warrant in-depth consideration, which would unduly 

delay the issuance of the Policy Statement.  The Commission believes it appropriate to 

first issue guidance on proceedings on COL applications, which are indeed imminent, 

before turning to ITAAC compliance hearings.  While the Commission is not addressing 

ITAAC compliance hearing procedures in this Policy Statement, the Commission intends 

to do so “well before” the first such hearing, as both intervenor and industry commenters 

request.  The Commission, however, does not believe it necessary to establish such 

procedures by rule, and retains the discretion to specify such procedures in a future 

policy statement or on a case-by-case basis by order.   

 Comment:  The draft policy statement instructs licensing boards to tailor 

hearing schedules to accommodate limited work authorizations, by holding 

hearings on environmental matters and portions of the Safety Evaluation Report 

that are “relevant” to environmental matters.  Given that compliance with safety 

regulations is the principal means by which the NRC protects the environment, it 

is difficult to conceive of any safety-related issues whose resolution could 

lawfully be considered unrelated to compliance with the National Environmental 

Policy Act.  Therefore, the Commission should eliminate this instruction from the 

policy statement.  (Curran 5) 

 NRC Response:  The Commission agrees that the portion of the draft Policy 

Statement to which the comment is addressed could be misunderstood, but disagrees 

with the comment’s underlying premise.  Specifically, the Commission need not resolve 
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all safety issues in order to perform the environmental evaluation required in connection 

with a request for an LWA.  Rather, the Commission need only resolve those safety 

issues identified in 10 CFR 50.10 as needing resolution before the Commission may 

issue an LWA.  The Commission has revised the Policy Statement to eliminate the 

ambiguity identified in the comment.   

 Comment:  The final Policy Statement should incorporate the following 

revision:  “In all proceedings, the licensing boards should formulate hearing 

schedules to accommodate any limited work authorization request, unless the 

applicant specifically requests otherwise.”  (NEI 2A) (additional suggested text in 

italics) 

 NRC Response:  The presiding officer already has the authority to modify the 

schedule of a proceeding consistent with fairness to all parties and the expeditious 

disposition of the proceeding.  See 10 CFR 2.319, 2.332, and 2.334.  In this regard, the 

presiding officer must consider the interests of all parties, as well as the overall 

schedule, and not just the interests of the applicant.  Accordingly, the Commission 

declines to add the suggested language to this portion of the Policy Statement. 

 Comment:  The final Policy Statement should incorporate the following 

revision:  “Specifically, if an applicant requests [an LWA] as part of an application, 

the licensing board should generally schedule the hearings so as to first resolve 

those issues prerequisite to issuing [an LWA], up to and including an early partial 

decision on the LWA.”  (NEI 2B) (additional suggested text in italics) 

 NRC Response:  “Resolution” of issues prerequisite to issuing an LWA 

necessarily includes a Licensing Board decision on those issues.  To add the suggested 

language would be redundant and possibly confusing.  Accordingly, the Commission 

declines to add the suggested language.     
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 Comment:  The draft Policy Statement should provide guidance for a 

proceeding in which a COL application references an early site permit (ESP) 

application or an application for ESP amendment, comparable to guidance set 

forth for COL applications which reference a design certification application.  

(Morgan Lewis 2, NEI 5) 

 NRC Response:  The Commission agrees with this comment, and has modified 

the Policy Statement accordingly. 

 Comment:  The Commission need not delay issuance of a combined 

license referencing a design certification application until the certification rule is 

final, absent a legal prohibition.  A COL license condition premised on 

promulgation of the DC rule could be imposed, allowing any judicial challenge to 

be raised in a timely manner without adversely impacting the COL.  (GE-Hitachi 2, 

NEI 7) 

 NRC Response:  As the comment recognizes, the AEA requires the NRC to 

make certain findings before issuing a license.  While a license condition may, in some 

instances, impose specific design or operational requirements to allow the NRC to make 

the required findings, a license condition may not be used to defer the required findings 

beyond the issuance of the license, e.g., in order to complete a rulemaking.  The 

Commission believes that the approach proposed in the comment may be inconsistent 

with the AEA in this respect, and so declines to adopt it. 

 Comment:  The final Policy Statement should clarify the definition of 

completeness in the context of whether an application is acceptable for docketing, 

particularly given Commission approval of the Combined License Review Task 

Force recommendation to extend the duration and broaden the scope of the NRC 

licensing acceptance reviews.  (NEI 1) 
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 NRC Response:  The NRC staff is developing detailed guidance on this subject.  

Such guidance is beyond the scope of this Policy Statement and will not be addressed in 

it. 

 Comment:  The Commission should seek legislation to eliminate 

mandatory uncontested hearings.  (NEI 9) 

 NRC Response:  The question of whether legislation on a particular matter 

should be sought is beyond the scope of the Policy Statement.  The Commission is not 

modifying the Policy Statement in response to this comment. 

 Comment:  The Commission should commence COL licensing hearings 

based on the availability of draft licensing documents where circumstances 

warrant.  (NEI 11) 

 NRC Response:  We have recently addressed this question in our decision in 

Southern Nuclear Operating Co. (Early Site Permit for Vogtle ESP Site), CLI-07-17, 65 

NRC 392 (2007).  In that decision, we held that the Licensing Board, pursuant to 10 CFR 

2.332(d), may not commence a hearing on environmental issues before the final 

environmental impact statement has been issued.  Id. at 394.  Hearings may be held on 

safety issues, however, prior to the staff’s publication of its safety evaluation.  The 

commenter has not identified any reason for us to revisit that decision, which provides 

the basis for our position on the matter, and we decline to do so.  

 Comment:  Commission policy should seek to ensure the NRC staff’s 

timely completion of licensing reviews for new plant applications.  (NEI 12) 

 NRC Response:  The NRC has, for the last several years, been diligently 

preparing to review applications to build and operate new reactors.  Part of that 

preparation has involved significant NRC staff effort in planning for timely reviews that 

assure that the agency discharges its duties under the Atomic Energy Act and NEPA.  

These efforts have been and continue to be reflected in the agency’s Strategic Plans 
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and budget requests, among other statements.  The commenters can be assured that 

the NRC is committed to timely reviews provided it receives complete, high quality 

information from applicants. 

 In closing, the Commission notes that several commenters offered general 

statements of support or criticism of the Commission’s licensing process or parts of that 

process.  While the Commission acknowledges those comments, they do not raise any 

specific issue related to the Policy Statement, and no response to them is necessary.   

 

STATEMENT OF POLICY ON CONDUCT OF 

NEW REACTOR LICENSING PROCEEDINGS 

CLI-08-07 

  

I. INTRODUCTION 

Because the Commission has received the first several applications for combined 

licenses (COLs) for nuclear power reactors and expects that several more applications 

for COLs will be filed within the next two years, the Commission has reexamined its 

procedures for conducting adjudicatory proceedings involving power reactor licensing.  

Such examination is particularly appropriate since the Commission will be considering 

these COL applications at the same time it expects to be reviewing various design 

certification and early site permit (ESP) applications, and the COL applications will likely 

reference design certification rules and ESPs, or design certification and ESP 

applications.  Hearings related to the COL and ESP applications will be conducted within 

the framework of our Rules of Practice in 10 CFR Part 2, as revised in 2004 and further 

updated in 2007 to reflect the revisions to 10 CFR Part 52, and the existing policies 

applicable to adjudications.  The Commission has, therefore, considered the differences 

between the licensing and construction of the first generation of nuclear plants, which 
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involved developing technology, and the currently anticipated plants, which may be 

much more standardized than previous plants.   

We believe that the 10 CFR Part 2 procedures, as applied to the 10 CFR Part 52 

licensing process, will provide a fair and efficient framework for litigation of disputed 

issues arising under the Atomic Energy Act of 1954, as amended (Act) and the National 

Environmental Policy Act of 1969, as amended (NEPA), that are material to applications.  

Nonetheless, we also believe that additional improvements can be made to our process.  

In particular, the guidance stated in this policy statement is intended to implement our 

goal of avoiding duplicative litigation through consolidation to the extent possible.   

The differences between the new generation of designs and the old, including the 

degree of standardization, as well as the differences between the 10 CFR Part 50 and 

10 CFR Part 52 licensing processes, have led the Commission to review its procedures 

for treatment of a number of matters.  Given the anticipated degree of plant 

standardization, the Commission has most closely considered the potential benefits of 

the staff’s conducting its safety reviews using a “design-centered” approach, in which 

multiple applicants would apply for COLs for plants of identical design at different sites, 

and of consolidation of issues common to such applications before a single Atomic 

Safety and Licensing Board (licensing board or ASLB).  The Commission has also 

considered its treatment of Limited Work Authorization requests; the timing of litigation of 

safety and environmental issues; and the order of procedure for hearings on inspections, 

tests, analyses, and acceptance criteria (ITAAC), which are completed before fuel 

loading.  In considering these matters, the Commission sought to identify procedural 

measures within the existing Rules of Practice to ensure that particular issues are 

considered in the agency proceeding that is the most appropriate forum for resolving 

them, and to reduce unnecessary burdens for all participants.   
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The new Commission policy builds on the guidance in its current policies, issued 

in 1981 and 1998, on the conduct of adjudicatory proceedings, which the Commission 

endorses.  Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 

48 NRC 18 (July 28, 1998), 63 FR 41872 (August 5, 1998); Statement of Policy on 

Conduct of Licensing Proceedings, CLI-81-8,13 NRC 452 (May 20, 1981), 46 FR 28533 

(May 27, 1981).  The 1981 and 1998 policy statements provided guidance to licensing 

boards on the use of tools, such as the establishment of and adherence to reasonable 

schedules, intended to reduce the time for completing licensing proceedings while 

ensuring that hearings were fair and produced adequate records.  Since the Commission 

issued its previous statements, the Rules of Practice in 10 CFR Part 2 have been 

revised, and licensing proceedings are now usually conducted under the procedures of 

Subpart L, rather than Subpart G.  See “Changes to Adjudicatory Process,” Final Rule, 

69 FR 2182 (January 14, 2004).  In addition, we have recently amended our licensing 

regulations in 10 CFR Parts 2, 50, 51 and 52 to clarify and improve the 10 CFR Part 52 

licensing process.  This statement of policy thus supplements the 1981 and 1998 

statements.   

With both the recent revisions to 10 CFR Part 2 and this guidance, the 

Commission’s objectives remain unchanged.  As always, the Commission aims to 

provide a fair hearing process, to avoid unnecessary delays in its review and hearing 

processes, and to enable the development of an informed adjudicatory record that 

supports agency decision making on matters related to the NRC's responsibilities for 

protecting public health and safety, the common defense and security, and the 

environment.  In the context of new reactor licensing under 10 CFR Part 52, members of 

the public should be afforded an opportunity for hearing on each genuine issue in 

dispute that is material to the particular agency action subject to adjudication.  By the 
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same token, however, applicants for a license should not have to litigate each such 

issue more than once.   

The Commission emphasizes its expectation that the licensing boards will 

enforce adherence to the hearing procedures set forth in the Commission's Rules of 

Practice in 10 CFR Part 2, as interpreted by the Commission.  In addition, the 

Commission has identified certain specific approaches for its licensing boards to 

consider implementing in individual proceedings, if appropriate, to minimize burdens on 

all parties involved.  The measures suggested in this policy statement can be 

accomplished within the framework of the Commission's existing Rules of Practice.  The 

Commission may consider further changes to the Rules of Practice as appropriate to 

enable additional improvements to the adjudicatory process.  

 

II. SPECIFIC GUIDANCE 

 Current adjudicatory procedures and policies provide the latitude to the 

Commission, its licensing boards and presiding officers to instill discipline in the hearing 

process and ensure a prompt yet fair resolution of contested issues in adjudicatory 

proceedings.  In the 1981 and 1998 policy statements, the Commission encouraged 

licensing boards to use a number of techniques for effective case management in 

contested proceedings.  Licensing boards and presiding officers should continue to use 

these techniques, but should do so with regard for the new licensing processes in 

10 CFR Part 52 and the anticipated high degree of new plant standardization, which may 

afford significant efficiencies.   

The Commission’s approach to standardization through design certification has 

the potential for resolving design-specific issues in a rule, which subsequently cannot be 

challenged through application-specific litigation.  See 10 CFR 52.63 (2007).  Matters 

common to a particular design, however, may not have been resolved even for a 
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certified design.  For example, matters not treated as part of the design, such as 

operational programs, may remain unresolved for any particular application referencing 

a particular certified design.  Further, site-specific design matters and satisfaction of 

ITAAC will not be resolved during design certification.  The timing and manner in which 

associated design certification and COL applications are docketed may affect the 

resolution of these matters in proceedings on those applications, e.g., with respect to 

what forum is appropriate for resolving an issue.  As discussed further below, a design-

centered review approach for treating such matters in adjudication may yield significant 

efficiencies in Commission proceedings. 

As set forth below, the Commission has identified other approaches, as applied 

in the context of the current Rules of Practice in 10 CFR Part 2, as well as variations in 

procedure permitted under the current Rules of Practice that licensing boards should 

apply to proceedings.  The Commission also intends to exercise its inherent supervisory 

authority, including its power to assume part or all of the functions of the presiding officer 

in a given adjudication, as appropriate in the context of a particular proceeding.  See, 

e.g., Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-90-3, 

31 NRC 219, 229 (1990).  The Commission intends to promptly respond to adjudicatory 

matters placed before it, and such matters should ordinarily take priority over other 

actions before the Commissioners.  We begin with the docketing of applications. 

 

A.  INITIAL MATTERS 

1. Docketing of Applications 

The rules in Part 52 are designed to accommodate a COL applicant’s particular 

circumstances, such that an applicant may reference a design certification rule, an ESP, 

both, or neither.  See 10 CFR 52.79.  The rules also allow a COL applicant to reference 

a design certification or ESP application that has been docketed but not yet granted.  
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See 10 CFR 52.27(c) and 52.55(c).  Further, we have changed the procedures in § 

2.101 to address ESP, design certification, and COL applications, in addition to 

construction permit and operating license applications.  Accordingly, a COL applicant 

may submit the safety information required of an applicant by §§ 52.79 and 52.80(a) and 

(b) apart from the environmental information required by § 52.80(c), as is now permitted 

by § 2.101(a)(5).  In addition, we have lengthened the time allowed between submission 

of parts of an application under § 2.101(a)(5) from six to eighteen months.   

Notwithstanding these procedures, the Commission can envision a situation in 

which an applicant might want to present a particular ESP or COL application for 

docketing in a manner not currently authorized.  For example, an applicant might wish to 

apply for a COL for a plant identical to those of other applicants under the design-

centered approach, and request application of the provisions of 10 CFR Part 52, 

Appendix N and Part 2, Subpart D, before it has prepared the site- or plant-specific 

portion of the application.  Such an applicant might not be prepared to submit its 

application as required by the rules, even considering the flexibility afforded by 

§ 2.101(a)(5).   

Under such circumstances, the Commission would be favorably disposed to the 

NRC staff’s entertaining a request for an exemption from the requirements of § 2.101.  

Such an exemption request could be granted if it is authorized by law, will not endanger 

life or property or the common defense and security, and is otherwise in the public 

interest.  Moreover, because this is a procedural rule established for the effective and 

efficient processing of applications, the Commission can exercise its inherent authority to 

approve such exemptions based on similar considerations of effectiveness and 

efficiency.  The Commission strongly discourages piecemeal submission of portions of 

an application pursuant to an exemption unless such a procedure is likely to afford 

significant advantages to the design-centered review approach described in more detail 
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below.  The Commission intends to monitor requests for exemptions from the 

requirements of § 2.101, and to issue a case-specific order governing such matters if 

warranted.  Whether a COL application is submitted pursuant to § 2.101 or an 

exemption, the first part of an application submitted should be complete before the staff 

accepts that part of the application for docketing.  Similarly, the staff should not docket 

any subsequently submitted portion of the application unless it is complete.   

2. Notice of Hearing 

As required by § 2.104(a), a Notice of Hearing on an application is to be issued 

as soon as practicable after the application is docketed.  A Notice of Hearing for a 

complete COL application should normally be issued within about thirty (30) days of the 

staff’s docketing of the application.  Section 2.101(a)(5), which provides for submitting 

applications in two parts, does not specify when the Notice of Hearing should be issued, 

nor is it clear when a Notice of Hearing would be issued for an application filed in parts 

under an exemption from § 2.101.  With two exceptions, the Commission believes it 

most efficient to issue a Notice of Hearing only when the entire application has been 

docketed.  The first exception is a construction permit application submitted in 

accordance with § 2.101(a-1), which results in a decision on early site review.  The 

second exception involves circumstances in which:  (1) a complete application is 

submitted; (2) one or more other applications that identify a design identical to that 

described in the complete application are submitted; and (3) another application is 

incomplete with respect to matters other than those common to the complete application.  

Under such circumstances, the Commission will give notice of the hearing on the 

complete application, and give notice of the hearing on the other application with respect 

to the matters common to the complete application. The Commission determination in 

this regard will consider the extent to which any notice is consistent with the timely 

completion of staff reviews using the design-centered approach and with the efficient 
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conduct of any required hearing, with due regard for the rights of all parties.  Upon 

submission of information completing the other application, the Commission would give 

notice of a hearing with respect to that information.  Under all other circumstances, the 

Commission will issue a Notice of Hearing only when a complete application has been 

docketed in order to avoid piecemeal litigation. 

3. Limited Work Authorizations 

Section 50.10 contains provisions for limited work authorizations, which allows 

certain construction activities on production and utilization facilities to commence before 

a construction permit or combined license is issued.  The Commission has redefined the 

term “construction” in 10 CFR 50.10, as well as the provisions governing limited work 

authorizations.  Accordingly, we are providing additional guidance regarding limited work 

authorizations. 

In all proceedings, the licensing boards should formulate hearing schedules to 

accommodate any limited work authorization request.  Specifically, if an applicant 

requests a limited work authorization as part of an application, the licensing board 

should generally schedule the hearings so as to first resolve those issues prerequisite to 

issuing a limited work authorization.  This may lead to hearings on the safety and 

environmental matters specified in 10 CFR 50.10 before commencement of hearings on 

other issues.  Such considerations should be incorporated into the milestones set for 

each proceeding in accordance with 10 CFR Part 2, Appendix B. 

 

B.  TREATMENT OF GENERIC ISSUES 

1. Consolidation of Issues Common to Multiple Applications 

The Commission believes that generic consideration of issues common to 

several applications may well yield benefits, both in terms of effective consideration of 

issues and efficiency.  Such benefits would accrue not only to the staff review process, 
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but also to litigation of such matters before the licensing board.  We acknowledge that 

consideration of generic matters common to several applications may be possible in 

several contexts.  For example, an applicant might seek staff review of a corporate 

program such as quality assurance or security that is common to several of its 

applications.  If contentions on such a program are admitted with respect to more than 

one application, consolidation of such contentions before a single licensing board may 

result in more efficient decision making, as well as conserving the parties’ resources.  

Licensing boards should consider consolidating proceedings involving such matters, 

pursuant to an applicant’s motion or pursuant to their own initiative under § 2.317(b). In 

addition, different applicants may seek COLs for plants of identical design at multiple 

sites, as in the design-centered review approach, and may therefore seek to implement 

the provisions of 10 CFR Part 2, Subpart D.  In this regard, we have amended Subpart D 

to Part 2 and Appendix N to 10 CFR Part 52 to provide explicit treatment of COL 

applications for identical plants at multiple sites. 

Because we believe that the design-centered approach is the chief example of 

circumstances in which generic consideration of issues common to several applications 

may yield benefits, we discuss that approach in detail below.  While much has changed 

since we first promulgated Subpart D in 1975, we believe many of the concepts originally 

underpinning Subpart D still apply today, and we presume that Subpart D procedures, as 

well as other applicable Rules of Practice in 10 CFR Part 2, will be applied to 

applications employing a design-centered review approach.  Our vision for the 

implementation of a “design-centered” approach under the procedures of Subpart D is 

set forth below. 
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As indicated above, issues, such as those involving operational programs or 

design acceptance criteria,1 common to several applications referencing a design 

certification rule or design certification application may be most effectively and efficiently 

treated with a single review in a “design-centered” approach and, subsequently, in a 

single hearing.  In order to achieve such benefits, however, applicants who intend to 

apply for licenses for plants of identical design and request the staff to employ the 

design-centered review approach should submit their applications simultaneously.  

Subpart D nonetheless affords the licensing board discretion to consolidate applications 

filed close in time, if this will be more efficient and otherwise provide for a fair hearing.  

While not required, we believe applicants for COLs for plants of identical design should 

consolidate the portions of their applications containing common information into a joint 

submission.  In doing so, each applicant would also submit the information required by 

§§ 50.33(a) through (e) and 50.37 and would identify the location of its proposed facility, 

if this information has not already been submitted to the Commission.   

Appendix N requires that the design of those structures, systems, and 

components important to radiological health and safety and the common defense and 

security described in separate applications be identical in order for the Commission to 

treat the applications under Appendix N and Subpart D.  The Commission believes that 

any variances or exemptions requested from a design certification in this context should 

be common to all applications.  In addition, while not required, the Commission 

encourages applicants to standardize the balance of their plants insofar as is 

practicable. 

Subpart D provides flexibility in the hearing process.  Each application will 

necessarily involve a separate proceeding to consider site-specific matters, and the 

                                                
1 Design acceptance criteria are a special type of ITAAC that are used to verify the resolution of 
design issues for which completed design information was not provided in the design certification 
application. 
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required hearings may, as appropriate, be comprised of two (or more) phases, the 

sequence of which depends on the circumstances.  For any of the phases, the hearings 

may be consolidated to consider common issues relating to all or some of the 

applications involved. 

An applicant requesting treatment of its application under the design-centered 

approach may seek to submit separate portions of the application at different times, 

pursuant to § 2.101(a)(5) or an exemption from § 2.101, as discussed above.  Under 

such circumstances, the Commission intends to issue a Notice of Hearing for the portion 

of the application to be reviewed under the design-centered approach, and a second 

notice limited to the portion of the application not treated under the design-centered 

review approach upon submission of the complete application.  Such a procedure would 

not affect any prospective intervenor’s substantive rights; i.e., members of the public will 

still have a right to petition for intervention on every issue material to the Commission’s 

decision on each individual application. 

The staff would review the common information in the applications, or in the joint 

submission, for sufficiency for docketing and, if acceptable, would docket this information 

as a portion of each application.  Each application would be assigned a docket number 

in connection with the first portion of the application docketed, which could be the 

common submission.  The applicants should designate one applicant to be the single 

point of contact for the staff review of this common information, and to represent the 

applicants before the licensing board. 

Consistent with our guidance set forth above, we would expect to issue a Notice 

of Hearing only upon the docketing of at least one complete application that includes the 

common information.  The Notice of Hearing will not only provide an opportunity to 

petition to intervene in the proceeding on the complete individual application, but will 

also provide such an opportunity with respect to the information common to all the 
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applications, which would be docketed separately.  Accordingly, upon issuance of such a 

notice, the Chief Judge of the Atomic Safety and Licensing Board Panel (ASLBP or 

Panel) should, as is the normal practice, designate a licensing board to preside over the 

application-specific proceeding, and should also designate a licensing board to preside 

over the consolidated portions of the applications.  Initially, these two licensing boards 

could be the same.   

A person having standing with respect to one of the facilities proposed in the 

applications partially consolidated would be entitled to petition for intervention in the 

proceeding on the common information.  Such a petitioner would be required to satisfy 

the other applicable provisions of § 2.309 with respect to the application being contested 

to be admitted as a party to the proceeding on the common information.  Petitioners 

admitted as parties to such a proceeding with respect to a proposed facility for which the 

application remains incomplete at the time of the initial Notice of Hearing would have an 

opportunity to propose contentions with respect to the rest of the application upon the 

docketing of a complete application, but would not need to demonstrate standing a 

second time.  Those persons granted intervention are required to designate a lead for 

common contentions, as required by § 2.309(f)(3); as stated above, applicants 

submitting common information under the design-centered approach would likewise 

designate a representative to appear before the licensing board. In addition, the 

presiding officer may require consolidation of parties in accordance with § 2.316. 

The Commission is willing to consider other methods of managing proceedings 

involving consideration of information common to several applications.  For example, the 

Commission does not intend to foreclose the Chief Judge of the Panel from designating 

a licensing board to preside over common portions of applications on the motion of the 

applicants, even if separate proceedings have already been convened on one or more of 

the applications involved.  In such a case, however, the applicants should jointly identify 
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the common portions of their respective applications when requesting the Chief Judge to 

take such action.  Petitioners admitted as parties to any affected proceeding would of 

course have the right to answer such a motion.   

As stated above, upon issuance of a Notice of Hearing for a complete plant-

specific application that includes information on “common issues,” the Chief Judge of the 

Panel should designate a licensing board to preside over the plant-specific portion of 

each application that is then complete.  Each licensing board, whether designated to 

consider the common issues or a specific application, should manage its respective 

portion of the proceedings with due regard for our 1981 and 1998 policy statements.  We 

emphasize that the Chief Judge of the Panel should not designate another licensing 

board to consider specific aspects of a proceeding unless the standards we enunciated 

in Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-98-7, 

47 NRC 307, 310-11 (1998) for doing so are met.  These standards are that the 

proceeding involve discrete and separable issues; that multiple licensing boards can 

handle these issues more expeditiously than a single licensing board; and that the 

proceeding can be conducted without undue burden on the parties. Id.   

An initial decision by the licensing board presiding over a proceeding on a joint 

submission containing information common to more than one plant-specific application 

will be a partial initial decision for which a party may request review under § 2.341 (as is 

also provided in Subpart D) and which we may review on our own motion.  Such a 

decision would become part of each initial decision in the individual application 

proceedings, which will become final in accordance with the regulation that applies 

depending on which subpart of our Rules of Practice has been applied in a proceeding 

on a particular application (e.g., § 2.713 under Subpart G; § 2.1210 under Subpart L).  

Accordingly, a decision on common issues would become final agency action if it 

resolves a specific intervenor’s contentions in a proceeding on an individual application.   
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Revisions of specific applications during the review process could result in 

formerly common issues being referred to the licensing board presiding over a specific 

portion of one or more applications.  These issues would be resolved in the normal 

course of adjudication, but may well result in delay in final determination of the individual 

application. 

2. COL Applications Referencing Design Certification and ESP Applications 

With respect to a design for which certification has been requested but not yet 

granted, the Commission intends to follow its longstanding precedent that “licensing 

boards should not accept in individual license proceedings contentions which are (or are 

about to become) the subject of general rulemaking by the Commission.”  Duke Energy 

Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 345 (1999), 

quoting Potomac Elec. Power Co. (Douglas Point Nuclear Generating Station, Units 1 

and 2), ALAB-218, 8 AEC 79, 85 (1974).  In accordance with these decisions, a licensing 

board should treat the NRC’s docketing of a design certification application as the 

Commission’s determination that the design is the subject of a general rulemaking.  We 

believe that a contention that raises an issue on a design matter addressed in the design 

certification application should be resolved in the design certification rulemaking 

proceeding, and not the COL proceeding.  Accordingly, in a COL proceeding in which 

the application references a docketed design certification application, the licensing board 

should refer such a contention to the staff for consideration in the design certification 

rulemaking, and hold that contention in abeyance, if it is otherwise admissible.  Upon 

adoption of a final design certification rule, such a contention should be denied. 

 Similar considerations apply if a COL applicant references an ESP application 

that has not been granted.  In such a case, the Licensing Board presiding over the 

proceeding on the COL application should refer contentions within the scope of the ESP 

proceeding to the Licensing Board presiding over the ESP proceeding.   
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An individual applicant, nonetheless, may choose to request that the application 

be treated as a “custom” design, and thereby resolve any specific technical matter in the 

context of its individual application.  An applicant might choose such a course if, for 

example, the referenced design certification application were denied, or the rulemaking 

delayed.  The application-specific licensing board would then consider contentions on 

design issues, which otherwise would have been treated in the design certification 

proceeding.  Similarly, a COL applicant referencing a design certification application may 

request an exemption from one or more elements of the requested design certification, 

as provided in § 52.63(b) and Section VIII of each appendix to 10 CFR Part 52 that 

certifies a design.  As set forth in those provisions, such a request is subject to litigation 

in the same manner as other issues in a COL proceeding.  Since the underlying element 

of the design may change after the exemption request is submitted, such an exemption 

may ultimately become unnecessary or may need to be reconsidered or conformed to 

the final design certification rule.  Such matters would be considered by an application-

specific licensing board.  A licensing board considering a COL application referencing a 

design certification application might conclude the proceeding and determine that the 

COL application is otherwise acceptable before the design certification rule becomes 

final.  In such circumstances, the license may not issue until the design certification rule 

is final, unless the applicant requests that the entire application be treated as a “custom” 

design.   

COL applicants should coordinate with vendors applying for certified designs to 

ensure that decisions on design certification applications do not impede decisions on 

COL applications. If design certification is delayed, a licensing board considering 

common technical issues may likewise be delayed.   

3. Subsequent Applications Referencing a Design Certification Rule 
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If the Commission grants initial COL applications referencing a particular design 

certification rule, the Commission believes it likely that subsequent COL applicants will 

also reference that design certification rule.  In this event, the Commission would expect 

to develop additional processes to facilitate coordination of proceedings on such 

applications.  We observe, however, that an issue associated with such matters as 

operational programs or design acceptance criteria may be resolved through the design-

centered review approach for initial applications containing common information, but we 

do not intend to impose any resolution so obtained on subsequent COL applicants.  

While there is no requirement to adopt a previously-approved resolution of an issue, and 

subsequent applicants are free to use the most recent state-of-the-art methods to 

resolve such issues, we nevertheless urge such applicants to consider adopting 

previous resolutions in order to maximize plant standardization.  If a COL applicant 

adopts an approach to a technical issue previously found acceptable, no further staff 

review of the adequacy of the approach is necessary.  Rather, the staff review should be 

limited to verification that the applicant has indeed adopted the previously approved 

approach and will properly implement it, and, for technical issues that depend on site-

specific factors, that the previously-approved approach applies to the applicant’s 

proposed facility. 

 

C.   ITAAC 

In first promulgating 10 CFR Part 52 in 1989, we determined that hearings on 

whether the acceptance criteria in a COL have been met (ITAAC-compliance hearings) 

would be held in accordance with the Administrative Procedure Act (APA) provisions 

applicable to determining applications for initial licenses, but that we would specify the 

procedures to be followed in the Notice of Hearing.  See 10 CFR 52.103(b)(2)(i) (1990); 

54 FR 15395 (April 18, 1989).  In enacting the Energy Policy Act of 1992, Congress 
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subsequently confirmed our authority to adopt 10 CFR Part 52, and by statute accorded 

us additional discretion to determine procedures, whether formal or informal, for ITAAC-

compliance hearings.  See Atomic Energy Act section 189a.(1)(B)(iv), 42 U.S.C. § 

2239(a)(1)(B)(iv).  We therefore amended § 52.103(d) to provide that we would 

determine, in our discretion, “appropriate hearing procedures, whether informal or formal 

adjudicatory, for any hearing under [§ 52.103(a)].”   

While we recognize that specification of procedures for the treatment of requests 

for hearings on ITAAC would lend some predictability to the ITAAC compliance process, 

we are not yet in a position to specify such procedures, since we have not approved 

even one complete set of ITAAC necessary for issuing a COL.  Further, ITAAC-

compliance hearings are likely several years distant, and we have no experience with 

the type and number of hearing requests that we might receive with respect to ITAAC 

compliance.  While it may not be necessary to consider the first requests for ITAAC-

compliance hearings in order for us to determine the procedures appropriate to govern 

such hearings, we believe it premature to specify such procedures now.  In addition, the 

staff is now formulating guidance on the times necessary for the staff to consider 

different categories of completed ITAAC, and this guidance should assist licensees in 

scheduling and performing ITAAC so as to minimize the critical path for staff 

consideration of completed ITAAC.   

In view of the above considerations, we have identified one measure to lend 

predictability to the ITAAC compliance process:  The Commission itself will serve as the 

presiding officer with respect to any request for a hearing filed under § 52.103.  In acting 

as the presiding officer under these circumstances, we will make three initial 

determinations.  First, we will decide whether the person requesting the hearing has 

shown, prima facie, that one or more of the acceptance criteria in the COL have not 

been, or will not be met, and the attendant public health and safety consequences of 
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such non-conformance that would be contrary to providing reasonable assurance of 

adequate protection of the public health and safety.  Second, if we decide to grant a 

request for a hearing on ITAAC compliance, we will decide, pursuant to § 52.103(c), 

whether there will be reasonable assurance of adequate protection of the public health 

and safety during a period of interim operation.  Third, we will designate the procedures 

under which the proceeding shall be conducted.  We have amended § 52.103 and our 

Rules of Practice (10 CFR 2.309, 2.310, and 2.341) to incorporate these changes.  

III. CONCLUSION 

The Commission reiterates its long-standing commitment to ensuring that 

hearings are fair and produce an adequate record for decision, while at the same time 

being completed as expeditiously as possible.  The Commission intends to monitor its 

proceedings to ensure that they are being concluded in a fair and timely fashion.  To this 

end, the Commission will act in individual proceedings, as appropriate, to provide 

guidance to licensing boards and parties, and to decide issues in the interest of a prompt 

and effective resolution of the matters set for adjudication.   

   
 Dated at Rockville, Maryland, this 11th day of April 2008. 
 
 
      For the Nuclear Regulatory Commission. 
 
       
 
      _______/RA/____________________ 
      Annette Vietti-Cook, 

Secretary of the Commission. 
 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [300 300]
  /PageSize [612.000 792.000]
>> setpagedevice


