
 

April 4, 2008 
 
UNITED STATES OF AMERICA 

 NUCLEAR REGULATORY COMMISSION 
 
 BEFORE THE COMMISSION 
 
In the Matter of ) 
 ) 
TENNESSEE VALLEY AUTHORITY  ) Docket Nos. 52-014, 52-015  
 ) 
BELLEFONTE NUCLEAR POWER PLANT ) 
(Units 3 and 4) ) 
 

NRC STAFF’S RESPONSE TO  
THE SUPPLEMENTAL MOTION TO SUSPEND HEARING NOTICE  

OR, IN THE ALTERNATIVE,  
REQUEST FOR AN EXTENSION OF TIME  

TO SUBMIT HEARING REQUEST AND CONTENTIONS  
AND  

REQUEST FOR EXPEDITED CONSIDERATION 
 
 

INTRODUCTION 

 The Nuclear Regulatory Commission Staff (“Staff”) opposes the Supplemental Motion to 

Suspend Hearing Notice or, in the Alternative, Request for an Extension of Time to Submit 

Hearing Request and Contentions and Request for Expedited Consideration (“Motion”) filed by 

the Bellefonte Efficiency & Sustainability Team (“BEST”).  The Motion is in effect a motion for 

reconsideration and BEST did not address, much less, meet the Commission’s requirements for 

filing a motion for reconsideration.1  10 C.F.R. § 2.323(e).  Moreover, even if BEST had met the 

standards for reconsideration, their motion does not support suspension of the hearing notice or 

an extension of time to submit hearing requests and contentions.    

                                                 

1 BEST is not yet a party to these proceedings.  Consequently, whether BEST can even file a 
motion at this stage is questionable.  Nonetheless, in light of the Commission order treating BEST’s 
earlier letter as a motion, the Staff will assume that BEST may file a motion before it is a party for the 
purposes of this filing.  Commission’s Order of March 5, 2008 (ML080730523). 
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BACKGROUND 

 On February 29, 2008, BEST sent a letter to David B. Matthews, Director of the Division 

of New Reactor Licensing, asking the NRC to “immediately suspend the notice of hearing in the 

above captioned matter.”  Letter from BEST to David B. Matthews, Dir., Div. of New Reactor 

Licensing (Feb. 29, 2008) (ML080730525).  The Commission elected to treat the letter as a 

motion pursuant to 10 C.F.R. § 2.323 and gave the applicant, Tennessee Valley Authority 

“TVA”), and the Staff ten days to respond.  Commission’s Order of March 5, 2008 

(ML080730523).  Both the Staff and TVA responded, and on March 28, 2008, the Commission 

denied BEST’s motion.  Commission’s Order of March 28, 2008 (ML080880340).  BEST filed 

the instant motion on April 2, 2008.  In that motion, BEST relies heavily on a letter sent from the 

Staff to the applicant on March 25, 2008 (“Bergman Letter”).  Letter from Thomas A. Bergman, 

Dep. Dir. for Licensing Operations to Ashok S. Bhatnagar, Senior Vice President, Nuclear 

Generation and Construction TVA (March 25, 2008) (ML080720558).  In the Bergman Letter, 

the Staff notes that TVA indicated that it would not be able to provide a sufficient response to a 

Request for Additional Information (“RAI”) relating to a seismology issue until May 14, 2008, two 

months later than when the Staff originally planned in the review schedule.  The letter also 

contemplates delays of at least six weeks in the Staff’s hydrology review.  

 

DISCUSSION 

 The Staff opposes BEST’s motion for a number of reasons.  First, although titled a 

“Supplemental Motion,” BEST’s motion is more properly characterized as a motion for 

reconsideration.2  Under NRC regulations, “Motions for reconsideration may not be filed except 

                                                 

2 BEST filed the Motion five days after the Commission entered an order denying BEST’s 
(continued. . .) 
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upon leave of the presiding officer or the Commission, upon a showing of compelling 

circumstances, such as the existence of a clear and material error in a decision, which could not 

have reasonably been anticipated, that renders the decision invalid.”  10 C.F.R. 2.323(e).  BEST 

has made no attempt to show any compelling circumstance that would justify leave to file a 

motion to reconsider.  BEST has not argued that the Commission’s earlier ruling contained a 

“clear and material error.”  Id.  The closest thing to a compelling circumstance in BEST’s motion 

is the Bergman Letter.  That letter only discussed RAIs and delays in the Staff’s review 

schedule.  As discussed below, such information does not further advance BEST’s arguments.  

Therefore, BEST’s motion contains no circumstance sufficiently compelling to warrant 

reconsideration. 

 Even if BEST’s motion were properly before the Commission, it fails to provide a valid 

basis for suspending the hearing notice or extending the deadline to file contentions.  BEST 

argues that the Bergman Letter demonstrates that the application was incomplete and should 

not have been docketed.  Motion at 4.  As a result, BEST asks the Commission to suspend the 

hearing notice.  Id.  The events BEST identifies in the Bergman Letter are simply part of the 

Staff’s RAI process and normal review of the application.  In its order rejecting BEST’s earlier 

motion, the Commission stated, “RAIs and ‘open items’ are a normal part of the licensing review 

process and do not provide a basis either for extending the deadline for submission of 

contentions or for suspending or withdrawing the Notice of Hearing.” 3   Thus, BEST has not 

                                                                                                                                                          

(. . .continued) 

previous motion.  Consequently, BEST incorrectly styled its filing as a “Supplemental Motion.”  Quite 
simply, on April 2, BEST no longer had a motion before the Commission to supplement. 

3 The Commission has previously found that RAIs are not an indication that an application is 
incomplete, Baltimore Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-25, 48 
(continued. . .) 
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presented any new information, and the Bergman Letter does not justify suspending the hearing 

notice or extending BEST’s time to file contentions.  

 BEST’s second argument is similar to its first.  BEST argues that it would be unfair to 

require BEST to prepare contentions on the application in light of the anticipated delays in the 

Staff’s review and additional information TVA may submit in response to the Staff’s review.  The 

Commission has previously stated that in licensing proceedings “it is the license application, not 

the NRC staff review, that is at issue.”   Baltimore Gas & Elec. Co. (Calvert Cliffs Nuclear Power 

Plant, Units 1 and 2), CLI-98-25, 48 NRC 325, 350 (1998).  Therefore, delays in the Staff’s 

review are not a proper reason to delay contentions because contentions should address the 

application as opposed to the review.  Moreover, the prospect of the review yielding new 

information does not justify extending the intervention period because the NRC has procedures 

that will allow a petitioner to proffer a late filed contention.  Id.; 10 C.F.R. § 2.309(c).  As a 

result, BEST’s second argument also fails to support the requested relief.   

 Finally, BEST argues that the hearing notice was defective for failing to mention that the 

application references a design certification rule (DCR) and that Westinghouse General Electric 

Company is amending the DCR.  The hearing notice did not need to reference the DCR or an 

amendment to the DCR because the subject of the hearing notice is the combined operating 

license (COL) application, which references the DCR and DCR amendment.  Pursuant to 10 

C.F.R. § 2.104(b)(3), “The notice of hearing must state . . . [t]he matters of fact and law to be 

                                                                                                                                                          

(. . .continued) 

NRC 325, 349 (1998), and provide no basis for extending deadlines, Duke Energy Corp. (Oconee 
Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 337-39) (1999); Curators of the University of 
Missouri (Byproduct License No. 24-00513-32; Special Nuclear Materials License No. SNM-247), CLI-95-
08, 41 NRC 386, 395 (1995).  



 

 

- 5 -

considered.”  In these proceedings, the matters of fact and law to be considered are those 

related to TVA’s COL application for the Bellefonte site.  The hearing notice clearly met this 

requirement.  Thus, there is no reason to include a specific reference to the DCR in the hearing 

notice.  Consequently, the hearing notice was not defective.               

 

CONCLUSION 

For the above stated reasons, all of BEST’s requests should be denied. 

 

Respectfully submitted, 
 
 
 
  
Maxwell C. Smith 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-1246 
Maxwell.Smith@nrc.gov 
 
 
 

Dated at Rockville, Maryland 
this 4th day of April 2008 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE COMMISSION  

 
In the Matter of ) 
 ) 
TENNESSEE VALLEY AUTHORITY  ) Docket Nos. 52-014, 52-015  
 ) 
BELLEFONTE NUCLEAR POWER PLANT ) 
(Units 3 and 4) ) 
 

NOTICE OF APPEARANCE FOR MAXWELL C. SMITH 

Notice is hereby given that the undersigned attorney herewith enters an appearance in 
the above-captioned matter.  In accordance with 10 C.F.R. § 2.314(b), the following information 
is provided: 

 
 Name:    Maxwell C. Smith 
 
 Address:   U. S. Nuclear Regulatory Commission 
     Office of the General Counsel 
     Mail Stop: O-15 D21 
     Washington, D.C.  20555 
 
 Telephone Number:  301-415-1246 
 
 E-mail Address:  Maxwell.Smith@nrc.gov 
 
 Facsimile:   301-415-3725 
 
 Admissions:   Commonwealth of Virginia 
 
 Name of Party:  NRC Staff   
 
      Respectfully submitted, 
 
 
          /signed (electronically) by/ 
      Maxwell C. Smith 
      Counsel for the NRC Staff 
 
Dated at Rockville, Maryland 
this 4th day of April, 2008 
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In the Matter of     ) 
      ) 
TENNESSEE VALLEY AUTHORITY  )  Docket Nos. 52-014, 52-015 

) 
BELLEFONTE NUCLEAR POWER PLANT ) 
(Units 3 and 4)    ) 
 
 
 

CERTIFICATE OF SERVICE 
 
 
I hereby certify that copies of “NRC STAFF’S RESPONSE TO THE SUPPLEMENTAL MOTION 
TO SUSPEND HEARING NOTICE OR, IN THE ALTERNATIVE,  
REQUEST FOR AN EXTENSION OF TIME TO SUBMIT HEARING REQUEST AND 
CONTENTIONS AND REQUEST FOR EXPEDITED CONSIDERATION” and “NOTICE OF 
APPEAREANCE FOR MAXWELL C. SMITH” have been served upon the following persons by 
Electronic Information Exchange this 4th day of April, 2008:  
 
Office of the Secretary 
ATTN: Docketing and Service 
Mail Stop 0-16C1 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555-0001 
(E-mail: HEARINGDOCKET@nrc.gov) 
* 

Louise Gorenflo 
Bellefonte Efficiency & Sustainability Team 
185 Hood Drive 
Crossville, TN 38555 
(E-mail: lgorenflo@gmail.com) 

Office of Commission Appellate  
   Adjudication 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 
(E-mail: ocaamail@nrc.gov) 

Steven P. Frantz, Esq. 
Stephen J. Burdick, Esq 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, NW 
Washington, DC 20004 
(E-mail: sfrantz@morganlewis.com 
sburdick@morganlewis.com) 
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Edward J. Vigluicci, Esq. 
Scott A. Vance, Esq. 
Tennessee Valley Authority 
400 West Summit Hill Dr., WT 6A-K 
Knoxville, TN 37902 
(E-mail: ejviluicci @tva.gov, 
savance@tva.gov) 

Louis A. Zeller 
Representative of BEST and BREDL 
Bellefonte Efficiency Sustainability Team 
Blue Ridge Environmental Defense League 
PO Box 88 
Glendale Springs, NC 28629 
BREDL@skybest.com 

 
 
           /signed (electronically) by/                      
       Maxwell C. Smith 

Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, DC 20555-0001 
(301) 415-1246 
Maxwell.Smith@nrc.gov 
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