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Dear Mr. Lyons:

The Nuclear Energy Institute (NEI) fully supports NRC efforts to facilitate communication and
understanding of the various issues associated with implementing the 2007 Limited Work
Authorization (LWA). We look forward to providing feedback on the staff’s proposed guidance
documents as they are made available for public comment.

In the public meeting on February 20, 2008, there was a significant difference of opinion between
the industry and the NRC regarding the obligation of applicants to “segregate” environmental
impacts. Specifically, NRC staff proposed that a combined operating license (COL) applicant would
be required to segregate in its environmental report (ER) the environmental impacts resulting from
preconstruction activities and other activities that are outside of the NRC’s jurisdictional authority
(e.g., excavation and construction of transmission lines) from other environmental impacts.

! The Nuclear Energy Institute (NEI) is the organization responsible for establishing unified industry policy
on matters affecting the nuclear energy industry, including the regulatory aspects of generic operational
and technical issues. NEI's members include all entities licensed to operate commercial nuclear power
plants in the United States, nuclear plant designers, major architect/engineering firms, fuel fabrication
facilities, nuclear materials licensees, and other organizations and entities involved in the nuclear energy
industry.
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The proposal raises significant implications for new plant licensing and is a source of immediate
concern to COL applicants and future applicants. NEI therefore requests additional clarification,
including the legal and regulatory basis for this proposal, be provided in advance of further public
interactions on this topic. As this is a new generic issue, current and near-term applicants should not
be required to provide such segregation of environmental impacts until there is a common
understanding on this issue.

We understand the “requirement” for segregation of environmental impacts is based on an
interpretation of the amended 10 CFR § 51.45(c), promulgated as part of the 2007 LWA rule. That
provision states: “An environmental report prepared at the...combined license stage under §
51.50(c) must include a description of impacts of the preconstruction activities performed by the
applicant (i.e., those activities listed in paragraph (b)(1) through (b)(8) in the definition of
construction contained in § 51.4) necessary to support the construction and operation of the facility
which is the subject of the...combined license application.” That subsection further states: “the
environmental report must also contain an analysis of the cumulative impacts of the activities to be
authorized by the...combined license in light of the preconstruction impacts described in the
environmental report.” 72 Fed. Reg. 57,443 (Oct. 9, 2007).

The industry has reviewed the language of Section 51.45(c) and cannot identify a logical nexus
between the text of the rule and the NRC proposal described in the February 20th meeting. The
plain language of the regulation does not support a conclusion that all impacts resulting from
preconstruction activities, as well as impacts resulting from activities outside of the jurisdictional
authority of the NRC, are required to be segregated and discussed separately from construction
impacts within the jurisdiction of the NRC in the environmental report. Nor are we aware of any case
law or other agency that requires such an approach.

In the meeting, the industry described the potential legal and practical implications of this new and
unexpected proposal. The concerns and issues raised include:

= No legal or regulatory rationale was provided for concluding that segregation of preconstruction
environmental impacts from environmental impacts of NRC-regulated activities is necessary. (An
integrated discussion of the impacts of both preconstruction activities and NRC-regulated
activities provides a bounding analysis of such impacts for a project.)

= There is a substantial regulatory burden associated with implementing the new proposed
position.

= Requiring segregation of impacts will cause scheduling delays beyond applicants’ control.

= In the absence of regulatory guidance to the applicant and NRC reviewers, how an applicant
implements the new proposal could extend the reviews and could become the subject of
litigation.

= The scope of activities that would be subject to the segregation requirement is not clear.

= How applicants would segregate impacts is not clear. For example, the same workers and
equipment may engage in both preconstruction activities, such as excavation, and NRC-regulated
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activities, such as construction of the reactor building. Also, how would applicants be expected to
“split” the socioeconomic impacts of workers’ activities between preconstruction and NRC-
regulated activities?

= The proposed requirement appears inconsistent with the intent of the LWA rule (set forth in the
Supplementary Information to the rule) to reduce unnecessary regulatory burden on applicants
and also raises industry concerns about regulatory predictability.

Given the lack of information provided to the public in the meeting and the impact that the proposed
segregation requirement would have on the licensing process and schedules, we request that the
NRC hold a public meeting as soon as practicable to further discuss the concept of segregation of
environmental impacts. To assure a constructive discussion, we request that written responses to
the concerns identified above be provided to the public in advance of the meeting. In particular, it
would be very beneficial to have specific examples of the types of impacts that would require
segregation and how such segregation would be performed, from the perspective of ER preparation
and the conduct of the NRC environmental review. We believe that it is important for the correct
level of management attend the meeting to facilitate conclusive discussions.

We look forward to working with the NRC to resolve this issue. If you have any questions about the
industry concerns and statements expressed in this letter, please contact me or Russ Bell at 202-
739-8087 or rib@nei.org.

Sincerely,

Adrian P. Heymer

c: Janice Moore, NRC Office of General Counsel
Kathryn Winsberg, NRC Office of General Counsel
Brent Clayton, NRC Office of New Reactors
Nanette Gilles, NRC Office of New Reactors
NRC Document Control Desk
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