
 
 
 
 

March 20, 2008 
 
 
 

Martin G. Malsch, Esq. 
Egan, Fitzpatrick & Malsch, PLLC 
2100 K St. NW, Suite 400 
Washington, D.C. 20006 
 
SUBJECT: REQUEST BY NEVADA FOR RECONSIDERATION AND CLARIFICATION OF 

NOTICE OF DENIAL   
 
Dear Mr. Malsch: 
 
This letter responds to your letter dated February 13, 2008.  Your letter requested 
reconsideration and clarification of several aspects of the denial of PRM-51-9, published in the 
Federal Register on January 31, 2008.  73 Fed. Reg. 5762 (Jan. 31, 2008).  PRM-51-9 
requested that the NRC modify its regulatory criteria for adopting a final environmental impact 
statement (FEIS) prepared by the Secretary of the Department of Energy (DOE) in proceedings 
for issuing a construction authorization and materials license for a geologic repository.   
 
You make two specific requests in your letter.  First, on page two, you request that the 
Commission confirm three assumptions, which are explained on the same page.  Second, page 
three of your letter asks the Commission to explain its decision, and to provide some indication 
of how the NRC staff will make a decision to adopt the DOE’s EIS without performing any 
independent review of the draft EIS.  These requests are addressed below. 
 
Confirmation of Assumptions 
 
First, Nevada requests that the Commission confirm:  (1) the assumption that “claims attacking 
the validity of the Yucca EIS would automatically satisfy the second prong of the test in  
§ 51.109(c) . . . that is, that claims attacking the validity of the Yucca EIS would be cognizable in 
the Yucca Mountain licensing hearing not only because they constitute ‘new considerations’ in 
light of NEI v. EPA, but also because the ‘new considerations,’ if true, would render the EIS 
inadequate”; (2) the assumption “that the scope of possible substantive NEPA issues in the 
licensing hearing will not be limited merely by the fact that, under the NWPA, it will be the 
adoption decision that is contested rather than the adequacy of the Yucca EIS per se”; and (3) 
the assumption that “[t]he Commission must . . . believe that any substantive NEPA claim is a 
new consideration meeting the non adoption criterion in 10 C.F.R. § 51.109(c)(2), regardless of 
whether it is based on new information or new considerations arising before or after DOE’s site 
recommendation.”  These assumptions are addressed individually below.   
 
Assumption 1 
 
Your first assumption is not entirely clear as written.  The NRC would treat as cognizable in the 
Yucca Mountain proceeding an attack on the Yucca Mountain EIS based on significant and 
substantial considerations which, if true, would render the EIS inadequate.  If that is your 
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assumption, you are correct.  The Commission did not automatically assume at the outset that 
all claims challenging the validity of the FEIS would contain “significant and substantial” 
information that, if true, would render the FEIS “inadequate.”  That issue is left to be resolved in 
the Yucca Mountain licensing proceeding and will be decided in the context of specific 
contentions filed in that proceeding.                    
 
Assumption 2 
 
You also request confirmation that the scope of substantive issues that may be raised in the 
Yucca Mountain licensing proceeding will not be limited because NRC’s adoption decision – as 
opposed to the adequacy of the FEIS standing alone – will be at issue.  Given the NEI decision 
and the Commission’s statement that substantive claims challenging the FEIS will be 
considered “new considerations” in the context of § 51.109(c), the scope of the possible 
substantive challenges to the FEIS would not be limited to claims that would come as 
challenges to the NRC’s decision to adopt the FEIS.  But the fact that the NRC would be 
adopting DOE’s FEIS pursuant to the direction provided in the Nuclear Waste Policy Act 
(NWPA) would continue to affect whether a specific challenge to the NRC’s adoption decision is 
suitable for litigation in the Yucca Mountain licensing proceeding.  In this regard, the higher 
threshold for evidence needed to support contentions in § 51.109(a)(2), remains in effect.  Thus, 
Nevada’s ability to develop contentions that meet the requirements of § 51.109, which reflects 
the unique nature of NRC’s adoption decision under the NWPA, will continue to determine 
whether any specific contention is admissible.      
 
Assumption 3 
 
Finally, you ask for confirmation that a substantive NEPA claim is a new consideration meeting 
the criterion in 10 CFR 51.109(c)(2), whether it is based on new information or new 
considerations arising before or after DOE’s site recommendation.  This assumption is correct.  
Of course, as explained above, the Commission makes no assumptions or predictions about 
whether any specific substantive claim challenging the validity of the FEIS would, in fact, contain 
“significant and substantial” information that, if true, would render the FEIS “inadequate” or that 
such a claim will be supported for admission as required by 10 CFR 51.109(a)(2).   
 
NRC Staff’s Decision to Adopt DOE’s FEIS 
 
The second specific request in your letter asks the Commission to explain how the NRC staff 
“will make its adoption decision . . . without any independent review of the draft Yucca EIS.”  
Your request seems to be based on the assertion on page two of your letter that, in denying 
PRM-51-9, “the Commission also decided that NEI v. EPA offered no reason for the 
Commission to reconsider its position that its Staff need not review the Yucca EIS 
independently before deciding whether to adopt it, as Nevada requested in its petition.”  But 
PRM-51-9 did not directly raise, and the denial did not directly address, the issue of how the 
NRC staff’s adoption review would be conducted.  The denial did not state that NRC staff would 
make its adoption decision “without any independent review” of the FEIS.     
 
The NRC staff will review the FEIS to the extent necessary to support its adoption decision.  But 
the NRC staff’s review will not duplicate the environmental review already performed by the 
DOE.  As the NEI court recognized, the adoption requirement contained in the NWPA was 
intended to avoid duplication of the environmental review process.  NEI, 373 F.3d 1314.  In 
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addition, as acknowledged on page three of your letter, the NRC staff has already reviewed and 
commented on the draft EIS.  The staff’s adoption review of the FEIS will be informed by its 
prior review of the draft EIS.   
 

Sincerely,  
 
 

Bradley W. Jones/RA/ 
Assistant General Counsel  
    for Rulemaking & Fuel Cycle 
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