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I. INTRODUCTION

Petitioners' in the above-captioned proceeding submitted their "Response to Atomic

Safety and Licensing Board's Memorandum and Order of January 16, 2008 Regarding Case

Management Issues" on February 11, 2008 ( Petitioners' Response). In electronic mail messages

from the Atomic Safety and Licensing Board (Board) Chairman dated February 14 and 19, 2008,

the Board clarified that MOX Services' Answer to Petitioners' Response would be due by March

7, 2008. MOX Services' Answer is presented below.

There are four discrete components to Petitioners' Response. First, Petitioners present

their views regarding case management measures governing the timing of the submittal and

litigation of potential future contentions. Petitioners' Response at 1-3. Second, Petitioners

briefly restate their position that Reformulated Contention 4 is admissible. Petitioners' Response

- Petitioners are Nuclear Watch South, Blue Ridge Environmental Defense League, and the Nuclear Information
and Resource Service.
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at 3. Third, Petitioners proffer an entirely new, late-filed Contention 7 relating to construction of

principal structures, systems and components (PSSCs) for the Mixed-Oxide Fuel Fabrication

Facility (MFFF). Petitioners' Response at 3-5. Finally, Petitioners ask that the Board request the

Commission to suspend construction of the MFFF "pending completion of the design."

Petitioners' Response at 5-10.

As discussed in more detail in Sections II-V respectively: (1) Petitioners' opposition to

any Case Management Order requiring delay in the filing of new or amended contentions is

consistent with the views previously submitted by MOX Services; (2) Petitioners' views on

proposed Contention 4 do not raise any matters not previously addressed by MOX Services; (3)

Proposed Contention 7 should be rejected because Petitioners have failed to show that there is

good cause for its late filing and there is no genuine dispute on a material issue of law or fact;

and (4) Petitioners' request for a stay of construction should be rejected because it fails to

comply with applicable regulatory standards and there is no valid basis for issuance of such a

stay.

II. MOX SERVICES' ANSWER ON CASE MANAGEMENT MEASURES

MOX Services' basic position on appropriate case management measures is set forth in

its February 11, 2008 "Views on the Appropriate Content of a Case Management Order." (MOX

Services' Views). Petitioners indicated that (like MOX Services) they too do not agree that the

date of the NRC Staff s Safety Evaluation Report (SER) should be used as the date triggering the

filing of any future contentions. Petitioners' Response at 2. They also argue that their interests

could be prejudiced if they are forced to wait to litigate their concerns until after a significant

portion of the facility is built. Id. These assertions do not require any answer from MOX

Services.
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Although Petitioners continue to refer to the "premature docketing" of the MFFF License

Application (LA) (Petitioners' Response at 1), as discussed in MOX Services' Views at 7-8, we

fundamentally disagree with that characterization. Petitioners do not cite any authority for their

characterization, and we are not aware of any such authority. Contrary to Petitioners'

characterization, the regulations do not require that any construction be completed before

docketing the LA. Indeed, under the regulations, the LA and the Construction Authorization

Request (CAR) could have been submitted simultaneously and docketed simultaneously. Duke

Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication Facility), CLI-02-7,

55 NRC 205, 217 n. 30 (2002). Thus, there is no legal significance to the fact that the Notice of

Opportunity for Hearing preceded commencement of construction. In fact, MOX Services'

Views provided several examples of other similar notices that were issued before or very early in

the construction process. See MOX Services' Views at 7-8. Indeed, the notices for the

Louisiana Energy Services (LES) and USEC enrichment facilities also preceded even the

authorization of construction. Id.; 69 Fed. Reg. 5873 (Feb. 6, 2004) (LES); 69 Fed. Reg. 61,411

(Oct. 18, 2004) (USEC).

IIl. ANSWER ON ADMISSION OF REFORMULATED CONTENTION 4

In Petitioners' Response at 3, they briefly reiterate their position that Reformulated

Contention 4 should be admitted. See-also Petitioners' "Response to Shaw AREVA MOX

Services' and NRC Staffs Proposed Changes to Recast Contention 4" (February 19, 2008).

MOX Services' position on this issue is set forth in its February 7, 2008 "Response to Petitioners

Contention 4 as Reformulated by the Board."
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IV. LATE-FILED CONTENTION 7 IS INADMISSIBLE

Petitioners have proffered the following late-filed contention:

Contention: Shaw AREVA's application for an operating license
should be denied because Shaw AREVA has not demonstrated that
construction of the principal structures, systems and components
approved under 10 CFR § 70.23(b) has been completed in accordance
with the application.

Basis: Shaw AREVA has hardly begun construction of the proposed
facility, and therefore has not built the principal structures, systems and
components that were approved by the NRC in its construction
authorization decision. Therefore theNRC has no basis for concluding.
that Shaw AREVA has complied with 10 CFR § 70.23(a)(8).

Petitioners' Response at 3. In its Memorandum and Order (Regarding Content of Answers),

dated February 21, 2008, the Board identified issues attendant to Contention 7 that the Applicant

and the NRC Staff should address in their answers. In the discussion below, we first show that

the Board should dismiss Contention 7 because it fails to meet the Commission's requirements

for the admission of a late-filed contention; -and then respond to the issues identified by the

Board.

A. Petitioners Have Not Shown That There Was Good Cause for Late Filing

As Petitioners have acknowledged, Contention 7 was late-filed. See Petitioners'

Response at 3. Accordingly, in order for the contention to be admitted, they must satisfy the

late-filing standards, including a showing of "good cause," as set forth in 10 CFR §§

2.309(c)(1)(i) and (f)(2).

Section 2.309(c)(1) states that late-filed new or amended contentions "will not be

entertained absent a determination by the... Board... that.., the contentions should be

admitted based upon a balancing of the [eight enumerated] factors."2 The first factor is whether

z The factors to be considered by a Board reviewing late-filed contentions are:

(i) Good cause, if any, for the failure to file on time;
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there is good cause for the failure to file on time. See 10 CFR § 2.309(c)(1)(i). This "good

cause" factor is not only the first factor, but also the most important of the eight elements. See

Private Fuel Storage, L.L. C. (Independent Spent Fuel Storage Installation), CLI-00-2, 51 NRC

77, 79 (2000). This view was confirmed by the Commission in Dominion Nuclear Connecticut,

Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-05-24, 62 NRC 551, 564-67 (2005),

where the Commission, acting sua sponte, reversed a Licensing Board decision to grant a late-

filed request for hearing based on the Commission's finding that there was no showing of good

cause for the lateness. 10 CFR § 2.309(f)(2) elaborates on the "good cause" standard and

specifically states that "new contentions filed after the initial filing [may be filed] only with

leave of the presiding officer upon a showing that -

(i) The information upon which the . . . new
contention is based was not previously available;

(ii) The information upon which the ... new contention
was based is materially different than information
previously available; and

(iii) The . . . new contention has been submitted in a
timely fashion based on the availability of the
subsequent information.

The facts cited by Petitioners as the basis for Contention 7 -- that MOX Services "has not

built the principal structures, systems and components that were approved by the NRC in its

(ii) The nature of the requestor's/petitioner's right under the Act to be made a party to the proceeding;
(iii) The nature and extent of the requestor's/petitioner's property, financial or other interest in the

proceeding;
(iv) The possible effect of any order that may be entered in the proceeding on'the requestor's/petitioner's

interest;
(v) The availability of other means whereby the requestor's/petitioner's interest will be protected;
(vi) The extent to which the requestor's/petitioner's interests will be represented by existing parties;
(vii) The extent to which the requestor's/petitioner's participation will broaden the issues or delay the

proceeding; and
(viii) The extent to which the requestor's/petitioner's participation may reasonably be expected to assist in

developing a sound record.

10 CFR § 2.309(c)(1).
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construction authorization decision" -- are clearly not new information. This information was

public information when Petitioners filed their original Petition in May 2007 and was clearly

evident to Petitioners' representatives during the August 2007 site tour organized by the Board.

Moreover, on October 31, 2007, in a document that was served on Petitioners, the Board noted

that construction of the MFFF did not begin until August, 2007. Memorandum and Order

(Ruling on Standing and Contentions), LBP-07-14 (unpublished) (Oct. 31, 2007). Petitioners

had sufficient information to have proffered Contention 7 months ago, but elected not to do so.

Petitioners allege only one basis for their claim of good cause:

Intervenors have good cause for submitting the contention now because
they were previously unaware [before the January 8, 2008 Oral
Argument in the present proceeding] that the NRC Staff would seek to
exclude the issue of compliance with 10CFR § 70.23(a)(8) from the
licensing proceeding.

Petitioners' Response at 3, n. 1. The NRC Staff's position on how and when it will make its

findings under 10 CFR § 70.23(a)(8) cannot provide the basis for a good cause determination

because it is not "information upon which the ... new contention is based." This is apparent

from the fact that Petitioners do not even mention the NRC Staff s position in the alleged basis

for Contention 7. The NRC Staff's legal position on the administrative licensing procedures to

be used to verify completion of construction of PSSCs in accordance with the application does

not provide any evidence relevant to whether MOX Services has in fact properly constructed

those PSSCs. Petitioners' legal objection is simply not a supporting basis for the contention.

Thus, evidence regarding the NRC Staff's position would not be relevant, admissible evidence in

any hearing on Contention 7.

Petitioners assert that "[u]p until the oral argument on January 8, 2008, [they] believed

that they would have an opportunity to challenge the adequacy of construction of the proposed

facility around the time of publication of the SER." Petitioners' Response at 4. Petitioners do
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not explain, however, why the NRC Staff's statement at the oral argument caused them to

change this belief. The NRC Staff did not say that it might issue the license before it issues the

SER, or that issuance of the license with a condition would affect the right of Petitioners to

submit new or amended contentions. The license can not be issued, even conditionally, until the

SER is issued. The NRC Staff's position would thus not affect the Petitioners' opportunity to

challenge the adequacy of construction around the time of publication of the SER.

Consequently, the NRC Staff's position is not a significant change from the facts as Petitioners

previously understood them.

Even if the NRC Staff's position had significantly changed Petitioners' understanding, it

would not constitute good cause for late filing. This is shown by the Commission's ruling in

System Energy Resources, Inc. (Early Site Permit for the Grand Gulf ESP site), CLI-07-10, 65

NRC 144 (2007). Just like Petitioners here, the Grand Gulf petitioners could not show that they

filed the new contention (related to consideration of terrorist acts under NEPA) promptly after

obtaining the information that formed the basis for the new contention. Instead, the Grand Gulf

petitioners argued that their failure to submit the contention on time should be excused because

submitting the contention would have been a futile act, since the contention was inadmissible

under then binding NRC precedent. The Grand Gulf petitioners cited a recent court decision that

overruled the NRC precedent, as the reason for submitting the contention late. The Commission

found that the prior NRC precedent did not constitute good cause for failing to file the contention

on time. It stated:
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We find that the petitioners waived their right to pursue the ... issue in
our adjudication by not filing the contention on the basis of the [license
application]. A contention filed late is excused only when the
'information on which the amended or new contention is based was not
previously available.' There has been no change in the facts
surrounding the application ... The only change is the law controlling

Id.

Here, too, the information on which Contention 7 is based - that "Shaw AREVA has

hardly begun construction" and "has not built the [PSSCs]" - was previously available to

Petitioners, and is not new information. Consequently, Petitioners have failed to show that there

is good cause for their late filing.

B. Contention 7 Does Not Raise a Genuine Issue of Material Law or Fact

Not only is Contention 7 inadmissible because Petitioners failed to show that there is

good cause for late filing, it also is inadmissible because, contrary to 10 CFR § 2.309(f)(1)(v), it

does not raise a genuine issue of material law or fact. There is no dispute about the fact that

MOX Services has not yet completed construction of the PSSCs for the facility, or that it is

required to do so in order to receive the authority to possess and use radioactive materials at the

MFFF. To the extent that Contention 7 argues that the LA must be denied now because

construction is not completed, that contention must be rejected because, as the Commission

indicated in CLI-02-7, the NRC regulations allow the LA to be filed before construction is

complete. See CLI-02-7, 55 NRC at 217 n. 30.

Petitioners state that Contention 7 has been submitted now, "in order to preserve

Intervenor's hearing rights in the future." Petitioners' Response at 5. This confirms that

Contention 7 is a "placeholder" that is submitted in anticipation of later filing a specific

contention if Petitioners learn of some construction deficiency. Contention 7 does not point to

any actual construction deficiency, but only seeks to preserve the opportunity to raise such an

8
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issue later if Petitioners happen to become aware of adeficiency. Such an "anticipatory"

contention, essentially alleging that the Applicant has failed to complete an obligation it is not

yet required to complete, fails to raise a genuine issue of material fact or law. As the

Commission stated in Duke Energy Corp. (McGuire Nuclear Station, Units I and 2; Catawba

Nuclear Station, Units 1 and 2), CLI-03-17, 58 NRC 419, 424 (2003):

As the Commission long has emphasized, our contention
rules bar contentions where petitioners have only "what
amounts to generalized suspicions, hoping to substantiate
them later," or "simply desire more time and more ...
information" in order to identify a genuine material dispute
for litigation."

Another case directly on point is Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2,

and 3), CLI-99-1l, 49 NRC 328 (1999). In that case, involving a license renewal application, the

petitioners filed several contentions and requested a stay of the proceeding to permit them to

review NRC Staff requests for additional information (RAI) and the Applicant's responses. Id.

at 332. In addition, the petitioners proffered one contention alleging that the license renewal

application was incomplete, in part, because of the mere existence of outstanding RAIs. Id. at

336.

In response, the Commission stated:

The Petitioners' demand that initiation of the NRC hearing
process await completion of NRC Staff reviews would turn
our adjudicatory process on its head.... [T]he 1989
revisions to our contention rule effectively work to bar ill-
defined "anticipatory" contentions like the Petitioners'.

Id. at 338. The Commission went on to state that:

if genuinely new and material safety or environmental
issues later emerge ... our contention rule does not prevent
their litigation.

9
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Id. In short late-filed Contention 7 does not raise a genuine issue of material fact or law and is

therefore inadmissible on that basis as well.

Based on the foregoing, the Board should reject Contention 7.

C. Response to Board Questions

In its February 21, 2008 Memorandum and Order (Regarding Content of Answers), the

Board directed the parties to address certain questions. The Board's questions and MOX

Services' responses follow.

1. Where may information of a publicly-available and readily-obtainable nature be found
as to the ongoing status of the facility design? Is there a formal distribution list for
such design information? How would interested parties obtain access to non-publicly-
available information?

The NRC makes certain information about the design of the MFFF available on the

Internet (<http://www.nrc.gov/materials/fuel-cycle-fac/mox/licensing.html >) and in ADAMS.

Such information includes non-sensitive parts of the CAR, the LA, and records generated during

the NRC review of the CAR and LA, and the NRC's inspection of construction activities. The

level of detail of this information is generally similar to that information which forms the basis

for NRC licensing determinations.

In addition, pursuant to 10 CFR § 2.336, the parties are given access to certain

information, documents and data compilations that are relevant to the admitted contentions,

subject to claims of privilege and protected status. The discovery/mandatory disclosure process

set forth in 10 CFR § 2.336 is the established mechanism for interested parties to obtain access to

non-publicly available information.

MOX Services does not distribute information on the ongoing status of facility design to

the.public. The 10 CFR § 2.336 process is the vehicle for interested parties to obtain access to

non-publicly available information.

10
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Finally, it is not clear why the Board has inquired about public access to design

information. While the Board stated that its questions arise in the context of late-filed

Contention 7, that contention relates exclusively to whether MOX Services has constructed the

MFFF PSCCs in accordance with the LA. The design information against which the adequacy of

the construction must be judged is set forth in the CAR and the LA. Consequently, it would be

more understandable if the Board's inquiry concerned how an Intervenor with an admitted

contention regarding compliance of completed construction with the LA, might obtain

information on the status of construction. The discussion above regarding the availability of

information about the design also is applicable to information about construction.

2. What stage offacility design and/or construction would justify the "completion"
determination reflected in 10 CFR § 70.23(a)(8), and in what document will the
Applicant seek such a determination? What authority does the NRC Staff assert would
allow it to issue a license for a Part 70facility prior to being able to make that §
70.23(a)(8) determination, through, e.g., adopting the alternative approach (see Jan. 8,
2008 Tr. at 230-31) of issuing the license subject to the later fulfillment of a similar
"completion" condition? If that authority is not found in a regulation, would the
Staffs failure to follow the dictates of 10 -CFR § 70.23(a)(8) be an impermissible
challenge to that regulation,2 and if not, why not?

2 See Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power

Station), ALAB-138, 6 AEC 520, 528-29 (1973).

The completion determination reflected in 10 CFR § 70.23(a)(8) will be justified when

the PSCCs that were approved in the Construction Authorization have been completed in

accordance with the License Application.

The regulations do not require the Applicant to submit any document to seek a

determination of construction completion and MOX Services does not currently anticipate filing

any such document. The NRC Staff independently determines the status of construction through

its ongoing inspection activities. The NRC documents the results of its ongoing inspections of
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construction and generally makes public its inspection reports. Such reports address the status of

construction activities.

The Board's question concerning the authority relied upon by the NRC Staff for the

statements made during the January 8, 2008 prehearing conference is apparently only directed to

the NRC Staff. The NRC Staff's statements appear to be related solely to its review activities,

and not to the adequacy of the LA or of construction. The Commission has emphasized that "the

sole focus of the hearing is on whether the application satisfies NRC regulatory requirements,

rather than on the NRC staff performance." Rules of Practice for Domestic Licensing

Proceedings - Procedural Changes in the Hearing Process, 54 Fed. Reg. 33,168, 33,171 (Aug.

11, 1989).

The Appeal Board's discussion of compliance with regulations in Vermont Yankee

(ALAB-138) does not have any bearing on the Commission's policy to limit the consideration of

the NRC Staff's review activities in NRC hearings. See id. In ALAB-138, the issue was

whether the application complied with a technical requirement in a regulation. The Appeal

Board rejected arguments to the effect that the application did not have to comply with the

regulation because compliance was not necessary to assure safety; by adopting the regulation the

Commission had required compliance by the applicant. Here, however, the NRC Staff s

statement during the January.8, 2008, oral argument did not suggest that MOX Services will not

be required to comply with 10 CFR § 70.23(a)(8) or any other regulatory requirement. To the

contrary, the NRC Staff made clear that it will not allow the MFFF to operate until construction

of PSSCs has been completed in accordance with the LA. The only question raised was the

regulatory mechanism that the NRC Staff will use to assure compliance.
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3. What opportunity exists for actual or potential Intervenors to review and to challenge:
a) the facility design and design changes (made before a license is issued); b) design
changes (made after a license is issued); and c) that license conditions have been met
at the time construction is complete and the facility would become operational? In this
regard, is there a process analogous to ITAACs for Part 70?

Actual or potential Intervenors have an opportunity to review the facility design and

design changes at any time, without regard to the status of the licensing proceeding, to the extent

that the facility design is described in the LA, disclosed during the NRC review and inspection

activities (e.g., in response to an RAI or in an NRC inspection report) or pursuant to 10 CFR §

2.336, or otherwise is made available to them outside of the regulatory process.

In fact, actual or potential Intervenors had the opportunity to challenge certain aspects of

the facility design in the proceeding on the CAR. See Duke Cogema Stone & Webster (Savannah

River Mixed Oxide Fuel Fabrication Facility), LBP-03-21, 58 NRC 338 (2003) and LBP-05-4,

61 NRC 71 (2005). For design information that was not subject to challenge during the

proceeding on the CAR, actual or potential Intervenors had the opportunity to challenge the

facility design, including any design changes, in requests for hearing and petitions to intervene in

accordance with 10 CFR § 2.309 and the Notice of Opportunity for Hearing in this proceeding.

Until license issuance, actual or potential Intervenors have the opportunity to challenge

the compliance of the facility design and design changes with NRC requirements in petitions to

intervene or new contentions in accordance with and subject to consideration of the factors

specified in 10 CFR §§ 2.309(c)(1) and 2.309(f). See Texas Utilities Elec. Co. (Comanche Peak

Steam Electric Station, Unit 2), CLI-93-4, 37 NRC 156, 160 (1993) (holding that a late-filed

hearing request can be submitted concerning a reactor operating license until issuance of the full-

power license).
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Actual or potential Intervenors will have the opportunity to challenge design changes

made after a license is issued by filing a petition under 10 CFR § 2.206. Id. The actual or

potential Intervenors also would have an opportunity to request a hearing if the design change

requires a license amendment under 10 CFR § 70.72.

There is no process analogous to ITAACs3 for Part 70 (or for Part 50). In fact, for most

facilities licensed under Part 70, there is a one-step licensing process in which a license may be

issued on the basis of the application, before any construction has occurred. For example, in

CLI-02-7, the Commission noted that such a one-step licensing process is mandatory for

enrichment plants. 55 NRC at 216 n. 26.

The Commission also has issued a Policy Statement about the handling of allegations

concerning whether NRC requirements have been met at the time construction of a facility is

nearing completion, and the facility is close to becoming operational. See Statement of Policy.

Handling of Late Allegations, 50 Fed. Reg. 11030 (Mar. 19, 1985). That Statement would be

applicable regardless of whether there is an ongoing hearing. It states that "[t]he treatment of

allegations in formal adjudicatory licensing proceedings will continue to be governed by the

Rules of Practice in 10 CFR Part 2." Id. at 11031. In any case, the Statement emphasizes that

allegations should be raised promptly, but that regardless of the timeliness of the allegations, a

license may be issued only if it can be found that there is reasonable assurance that the activity to

be authorized presents no undue risk to the health and safety of the public. Id.

Finally, as discussed earlier, it is not clear why the Board is inquiring into the ability of

an Intervenor (or, a potential Intervenor) to challenge design-related issues at this stage of the

3 Inspections, Test, Analyses, and Acceptance Criteria. See 10 CFR part 52.
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proceeding and in the context of a contention regarding whether the facility has been constructed

in accordance with the License Application.

V. PETITIONERS' REQUEST REGARDING SUSPENSION OF CONSTRUCTION
MUST BE DENIED

Finally, Petitioners seek to have the Board request that the Commission suspend

construction "pending completion of the design." 4 Petitioners' Response at 5. Petitioners'

request is effectively a motion to stay the effectiveness of the Construction Authorization issued

by NRC Staff, but it is presented to the wrong Atomic Safety and Licensing Board, is extremely

late, and does not address the relevant factors for consideration of such requests. Such requests

are governed by 10 CFR § 2.1213 Application for a stay, which provides that such requests

"must be filed with the presiding officer within five (5) days of the issuance of the notice of the

NRC staff's action." 10 CFR § 2.1213(a). The relevant presiding officer is clearly the Atomic

Safety and Licensing Board that considered the CAR, not the Board in this proceeding on the

LA. Since the Notice of Issuance of the Construction Authorization was issued on April 6, 2005

(70 Fed. Reg. 17,721 (Apr. 7, 2005)), almost three years ago, Petitioners' request is time-barred.

Moreover, 10 CFR § 2.1213 also provides that such a request must include a "concise

statement of the grounds for a stay, with reference to the factors specified in

[10 CFR § 2.1213(d)]."5 10 CFR § 2.1213(b). Petitioners' Response does not address those

Insofar as Petitioners' request is a Motion, it should be rejected on procedural grounds because it does not
"include a certification by the attorney or representative of the moving party that the movant has made a
sincere effort to contact other parties in the proceeding and resolve the issue(s) raised in the motion, and that
the movant's efforts to resolve the issue(s) have been unsuccessful" as required by 10 CFR § 2.323(b). While
procedural errors such as these might be overlooked initially in the case of pro se litigants, Petitioners are now
represented by experienced nuclear regulatory counsel.

The four factors in subsection (d) are: "(1) Whether the requestor will be irreparably injured unless a stay is
granted; (2) Whether the requestor has made a strong showing that it is likely to prevail on the merits; (3)
Whether the granting of a stay would harm other participants; and (4) Where the public interest lies.
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factors, and consideration of those factors demonstrates that the request for stay would have been

denied even if it had been timely presented to the right Atomic Safety and Licensing Board.

Petitioners have not shown and cannot show that they will be irreparably harmed by continued

construction. Petitioners have not made a strong showing that they are likely to prevail on the

merits of the correctness of the Atomic Safety and Licensing Board's dismissal of all of the

contentions in the proceeding on the CAR. Petitioners have not shown and cannot show that

granting a stay would not harm MOX Services. The harm such a stay would cause is obvious; it

would delay completion of construction, increase the risk that the MFFF will not be completed

on schedule, and significantly increase costs by requiring MOX Services to demobilize and later

remobilize its construction workforce. The public interest clearly lies in continuing construction,

because the competent government authorities have determined that construction and operation

of the MFFF are in the national interest, and continued construction will avoid the costs of a

temporary suspension.6

Even considered on its own terms, Petitioners' stay request is wholly unjustified.

Petitioners allege that "the principal design features of the proposed MOX ... facility must be

approved before construction could begin," yet "major features of the design ... are not yet

settled." Petitioners' Response at 5. They also allege that "in important aspects related to the

safety and security of the proposed MOX ... facility, the design of the facility is not yet

complete." Id. at 8.

Petitioners' request could also be viewed as a request to refer or certify, a question to the Commission. Such
requests are governed by 10 CFR §§ 2.323(0 and 2.341(0. Petitioners also utterly failed to address the
standards set forth in those regulations, including detriment to the public interest, unusual delay or expense,
and the existence of a novel issue meriting early Commission review. Given the fact that the NRC has already
granted the Construction Authorization in a separate proceeding, the standards set forth in the regulation for a
referral or certification clearly have not been met.
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The design bases of the PSSCs of the MFFF were previously approved in the CAR

proceeding and are not before this Board. This Board does not have jurisdiction to determine

whether or not "major features of the design are not yet settled" sufficiently for construction to

proceed.

In any event, Petitioners' bases for alleging that major components of the design are not

complete do not support that assertion, as discussed below.

Petitioners first state that:

Despite its commitment to resolve the issue in the operating license
.application, as discussed in reformulated Contention 4, Shaw
AREVA's license application "still does not assure that there is always
sufficient waste storage capacity to bring the facility to a safety
configuration in the event that waste transfer is interrupted."

Petitioners' Response at 6. This statement merely repeats proposed Contention 4, which is

already before the Board for an admissibility decision. At this stage, it is a proposed contention,

not an established fact, and the.Board has no basis to assume that it is valid. Moreover, the

contention only concerns the LA, and does not provide any basis for concluding that the design

is substantially incomplete.

Second, Petitioners state that:

As discussed in Intervenors' Contention 6, the U.S. Department of
Energy ("DOE") is considering changes to the federal program for
disposition of surplus weapons-grade plutonium that would result in
"modifications" to the proposed MOX plutonium processing facility.

Petitioners' Response at 6. This statement merely repeats Petitioners' Contention 6, which also

does not provide any basis for concluding that the design is incomplete. Contention 6 is highly

speculative (e.g., DOE is "considering" changes -- see Petitioners' Response at 6). As discussed

in detail in "Shaw Areva MOX Services LLC's Answer Opposing Petitioners' Late-Filed

Contention" (Oct. 29, 2007), the Department of Energy (DOE) continues to assess alternative

disposition paths and has not made any decision to change the quantity or purity of plutonium to
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be fabricated into MOX fuel at the MFFF. This speculation does not provide any basis for

concluding that the design is substantially incomplete.

The third basis proffered by Petitioners is that:

Shaw AREVA continues to build the MOX plant even though the
security framework at the facility, including the design basis threat
("DBT") that will apply, remains unclear. The applicable DBT is
uncertain because the MOX plant will be an NRC-licensed Category I
facility located on a DOE site. The choice between the NRC DBT and
the DOE DBT is important because there are significant differences
between the NRC's DBT and the DOE's DBT for facilities possessing
"formula quantities of strategic special nuclear material" (SSNM),
otherwise known as a Category I quantity of SSNM.

Petitioners' Response at 6-7.

Petitioners have not cited any basis for concluding that there is any uncertainty about

security requirements that would affect the facility design. There is no uncertainty about

whether the MFFF must comply with the NRC's DBT - such compliance is required by NRC

regulation. Petitioners have made no claim that the MFFF design does not comply with the NRC

requirements. At page 7 of Petitioners' Response, Petitioners vaguely speculate that "[c]ertain

design features ... could be significantly affected by the details of the DBT," but this baseless

speculation falls far short of any showing that the design does not meet applicable security

requirements. At the same page, Petitioners assert that "[t]he NRC and DOE originally intended

to enter into a memorandum of understanding [(MOU)] regarding which DBT will apply."

However, the reference cited by Petitioners (the "Tiktinsky Memorandum") does not state that

any DBT-related design issues were to be addressed in the potential MOU. Instead, as

Petitioners themselves note, that reference states that the MFFF will meet both the NRC and

DOE DBT criteria. Petitioners' Response at 7. Petitioners seek to raise some question about

NRC's ability to verify that the MFFF design meets the DOE DBT (Petitioners Response at 7 -

8), but that issue is outside the scope of the present hearing. DOE is the appropriate agency to

address questions of compliance with its own requirements, not the NRC.
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Petitioners' response itself shows that their assertions regarding the impact of DBT-

related issues on the MFFF design are highly speculative.; They state that "certain design

features ... could be significantly affected by the details of the DBT" and that "[i]f it is later

discovered that certain design features are incompatible.., then retrofitting may be the only

alternative..." Petitioners' Response at 8 (emphasis added). Petitioners also state that DOE and

NRC may enter into an MOU, which shows that an MOU is currently not in place. Moreover, an

MOU concerning coordination of security clearances, granting of foreign ownership, control, and

influence approvals, and similar issues, would not affect DBT-related design requirements for

the MFFF. Thus, there is no basis for Petitioners' claim that there will be a "choice between the

NRC DBT and the DOE DBT," and some resultant impact on the MFFF design. In short,

Petitioners' speculation about the security aspects of the MFFF design do not provide any basis

for concluding that the facilities design is incomplete.

The final basis offered by Petitioners for asserting that the MFFF design is incomplete is

that "the National Nuclear Security Administration ("NNSA") recently "announced" that it has

"added to the mission of the MOX program" and that this is "likely to have significant design

implications." Petitioners' Response at 8. The referenced NNSA "announcement," however,

was in fact a press release entitled Effort to Eliminate US. and Russian Plutonium Gathers

Momentum7 which concerned accomplishments in the effort to disposition U.S. and Russian

excess weapons-grade plutonium. The press release included only brief statements that "starter

fuel could.be produced for advanced fast reactors" in the MFFF in the future to support the

proposed Global Nuclear Energy Partnership, and "the planned addition of nine more metric tons

The December 13, 2007 NNSA Press Release is available at:
http://www.nnsa.doe.gov/docs/newsreleases/2O07/PR_2007-12-13_NA-07-60.htm

19
I-WA/2937377.1



of plutonium for the MOX program" recently declared surplus to U. S. defense needs, subject to

future DOE decisions and completion of DOE analysis pursuant to the National Environmental

Policy Act. (Emphasis added). The NNSA press release does not state that there has been any

final DOE decision to change the design of the MFFF, to add to the quantity or type of surplus

plutonium to beprocessed in the MFFF, or to add potential missions for the MFFF in the future.

Simply put, Petitioners' Contention 7 presupposes DOE decisions which have not yet been

made, and further presupposes that any such decision, once made, would necessitate significant

design changes. This matter was further discussed in "Shaw Areva MOX Services LLC's

Answer Opposing Petitioners' Late-Filed Contention" (Oct. 29, 2007). Once again, Petitioners

have not provided anything more than speculation about future DOE decisions and resultant

design changes, if any.

Petitioners further state that "the Commission should order Shaw AREVA to suspend

construction until all principal structures, systems, and components related to safety and security

have been completed." Id. Presumably, Petitioners intended to say that construction of PSSCs

should be suspended until "the design" of those PSSCs has been completed, since the statement

as written makes no sense. As discussed above, the prerequisites for construction were

addressed and resolved in the CAR proceeding.

Petitioners next argue, that suspension of construction pending completion of the design is

necessary to protect Intervenors' right to a prior hearing on safety and security-related design

issues. Id. at 9. This very argument has already been considered and rejected by the

Commission. Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication

Facility), CLI-02-7, 55 NRC 205 (2002). Petitioners' argument is clearly wrong, since they have

been free to raise any safety or security-related issues within'the scope of the proceeding that
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they may identify, and will continue to have that right going forward as construction progresses

and as new information becomes available. It is unclear how halting construction would in any

way protect their right to a prior hearing on safety and security-related design issues.

Finally, Petitioners argue that:

suspension of construction is required in order to comply with NRC
regulations implementing the National Environmental Policy Act
("NEPA"), because it is now clear that the NRC lacked sufficient
information on which to make a preconstruction finding that "the action
called for is the issuance of the proposed license, with any appropriate
conditions to protect environmental values."

Id. at 9. This argument also'was specifically rejected in CLI-02 -7. 55 NRC at 220-21. In

addition, it concerns a NEPA issue which the Board has already determined to be outside its

jurisdiction. In its October 31, 2007 Memorandum and Order (Ruling on Standing and

Contentions), the Board stated:

The Board agrees that, because of the nature of the two-step structure
created for the MOX facility [...], environmental contentions are
beyond the scope of the current proceeding [absent a showing of new
and significant information]

Shaw AREVA MOXServices (Mixed Oxide Fuel Fabrication Facility), Memorandum and Order

(Ruling on Standing and Contentions) (Oct. 31, 2007) at 25.

Under 10 CFR § 2.323(e), any request for reconsideration of that ruling was due within

10 days, could be filed only with leave of the Board, and required a showing of compelling

circumstances. Petitioners did not meet any of these requirements.

Thus, Petitioners' argument should be rejected because: (1) it already has been

determined to be wrong on its merits; and (2) it is NEPA-based and therefore outside the scope

of the current proceeding.

For these reasons, the alleged bases for Petitioners' request for a stay are wholly

inadequate and contrary to regulatory requirements.
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In addition, a stay of construction on the basis of the alleged incomplete state of design

would be contrary to long standing NRC practices and the governing legal principles. Even in the

case of nuclear reactors, which are required by the Atomic Energy Act to receive approval before

the start of construction, it has long been well established law that facility design need not be

complete prior to beginning construction. In Power Reactor Dev. Co. v. Int 'l Union of Elec.

Radio and Machine Workers, AFL-CIO, et al., 367 U.S. 396, 400-408 (1961), the United States

Supreme Court upheld issuance of a construction permit based on a finding that the general type

of reactor proposed could be built safely, and making later operation subject to receipt of

additional design information. Subsequently, the provisional construction permit for the Oyster

Creek reactor was issued, even though "[d]etailed design of numerous of the plant features [was]

not complete and also numerous final design decisions [were] yet to be made." Jersey Central

Power & Light Co., 2 AEC 446, 454 (1964).

Likewise, in the proceeding for constructing Nine Mile Point, the Board held:

that justification for [issuing the construction permit] at this stage can
be found if the site and the proposed facility are described in sufficient
detail to show: (1) that major safety problems are identifiable, (2) that
they have been identified, (3) that the procedures for solving the
problems have been promised, and -(4) reasonable assurance that these
solutions are attainable. Meeting these requirements demands much
more than a conceptual design of the facility but much less than a final
design.

Niagara Mohawk Power Corp. (Application for Provisional Construction Permit), 3 AEC 5, 9

(1964). See also Cleveland Elec. Illuminating Co., (Perry Nuclear Power Plant, Units 1 and 2),

DD-87-16, 26 NRC 315, 319 (1987) ("The NRC may issue construction permits for facilities

before detailed and complete design information is available").
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During the proceeding on the CAR for the MFFF, the intervenor, Georgians Against

Nuclear Energy (GANE),- obtained interlocutory Commission review of the Atomic Safety and

Licensing Board's denial of a motion to dismiss the CAR on the ground that the NRC's two-step

licensing process was not compatible with 10 CFR Part 70. See CLI-02-7, 55 NRC 205, 211-12.

In contrast to Petitioners' current claim that the application for a license to possess and use

special nuclear material should not have been docketed before the start of construction, GANE

had argued that the license application was required to be filed before the start of the proceeding

on the CAR. Id at 215. In CLI-02-7, the Commission rejected this argument, upheldthe two-

step process, and noted that the single step process sought by GANE is permitted by Part 70, but

not required. Id. at 217 n. 30. The Commission held that at the construction stage the NRC Staff

need concern itself only with information relevant to the decision before it (i.e., whether the

design bases of the PSSCs provide reasonable assurance of protection), and that the NRC's

review of other information would wait for later consideration. Id. -Thus, the Commission has

already ruled that the design need not be complete before the start of construction.

The scope of the current hearing is limited to the License Application to possess and use

nuclear materials at the MFFF. See Notice of License Application for Possession and Use of

Byproduct, Source, and Special Nuclear Materials for the Mixed Oxide Fuel Fabrication

Facility, Aiken, SC, and Opportunity to Request a Hearing, 72 Fed. Reg. 12,204 (Mar. 15, 2007).

If Petitioners now believe that the terms of the previously granted Construction Authorization are

being violated, they may seek relief from the Commission via 10 CFR § 2.206.

Petitioner Nuclear Watch South describes GANE as its predecessor. See Shaw AREVA MOXServices (License
Application for Possession and Use of Byproduct, Source, and Special Nuclear Materials for the Mixed Oxide
Fuel Fabrication Facility), Petition for Intervention and Request for Hearing (May 14, 2007) at 3.
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V. CONCLUSION

For the reasons set forth above, MOX Services respectfully requests that the Board reject

Contention 7, and refuse to ask the Commission to suspend construction of the MFFF.

Respectfully submitted,

Donald J. Silverman, Esq.
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