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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

)
In the Matter of )

) Docket Nos. 52-014 and 52-015
TENNESSEE VALLEY AUTHORITY )

) March 12, 2008
(Bellefonte Units 3 and 4) )

)

APPLICANT’S ANSWER TO BEST’S LETTER 
REQUESTING SUSPENSION OF PROCEEDING

I. INTRODUCTION

Louise Gorenflo of Bellefonte Efficiency & Sustainability Team (BEST)1 sent a letter, 

dated February 29, 20082, requesting the Nuclear Regulatory Commission (NRC) to 

“immediately suspend the notice of hearing” for Bellefonte Units 3 and 4. In an Order dated 

March 5, 2008, the Commission treated the letter as a Motion and requested answers within ten 

days pursuant to 10 C.F.R. § 2.323.  Tennessee Valley Authority (TVA), which is the applicant 

for the combined licenses (COLs) for Bellefonte Units 3 and 4, hereby files this Answer in 

opposition to the request.  

As is explained more fully below, the Motion should be denied because:

1. The Motion is procedurally deficient, in that BEST is not a party and has no right 

to file a motion; BEST did not follow the procedural requirements for filing 

documents in this proceeding; there is no provision in NRC’s rules for such 

Motion or for challenges to docketing decisions by the NRC staff; the Motion is

  
1 BEST’s letterhead states that BEST is a chapter of the Blue Ridge Environmental Defense League (BREDL).  

BREDL has intervened in numerous NRC proceedings using experienced nuclear counsel.
2 Although the letter is dated February 29, 2008, the letter was not served on TVA, and TVA did not receive a 

copy of the letter until March 4, 2008.
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untimely; and the Motion does not address the factors applicable to stays or 

suspension of proceedings.

2. BEST has provided no basis for suspending this proceeding.  BEST argues that 

the COL application will need to be amended to address NRC requests for 

additional information (RAIs) and open items in the NRC’s safety evaluation 

report (SER); that TVA has requested exemptions; and that portions of the 

application are proprietary and therefore unavailable to the public.  None of these 

actions is unusual for a license application, and none is sufficient cause for 

suspension of this proceeding. 

II. BACKGROUND

On October 30, 2007, TVA filed a complete COL application with the NRC under 

10 C.F.R. Part 52.  The COL application incorporates by reference the application for 

amendment of the design certification and the associated Design Control Document (DCD) for 

the AP1000 design.  The design certification rule for the AP1000 is contained in Appendix D to 

10 C.F.R. Part 52.  The COL application requests two COLs for AP1000 advanced passive 

pressurized water reactors at the Bellefonte facility near the town of Scottsboro, Alabama.

TVA’s COL application was made available through NRC’s website and publicly noticed

in November 2007.3  Based upon its extensive review and in accordance with 10 C.F.R. § 2.101, 

the NRC docketed the COL application in January 2008.4  In February 2008, the NRC issued a 

“Notice of Hearing” for Bellefonte Units 3 and 4, which also provides an opportunity for 

  
3 Tennessee Valley Authority; Notice of Receipt and Availability of Application for a Combined License, 

72 Fed. Reg. 66,200 (Nov. 27, 2007); see also NRC News Release No. 07-153, Bellefonte Application for 
New Reactors Available on NRC Website (Nov. 19, 2007).

4 Tennessee Valley Authority; Acceptance for Docketing of an Application for Combined License for Bellefonte 
Units 3 and 4, 73 Fed. Reg. 4923 (Jan. 28, 2008) (Acceptance for Docketing).
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interested persons to petition to intervene in the proceeding.5 Petitions to intervene are due on 

April 8, 2008—60 days after publication of the notice.6

III. ARGUMENT

A. The Motion Should Be Summarily Dismissed on Procedural Grounds

The Commission should dismiss the Motion because BEST has failed to comply with 

numerous applicable procedural requirements.  

First, BEST is not currently a party to this proceeding, and only parties may submit 

motions.7 To become a party to this proceeding, BEST must submit a written request for hearing 

or petition for leave to intervene that demonstrates standing and includes at least one admissible 

contention.8 The Motion does not request a hearing or leave to intervene, does not even claim 

that BEST has standing, and does not provide any contentions, much less one that is admissible.  

Additionally, BEST’s address is listed as Crossville, Tennessee, which is in a different state and 

about 100 miles away from the Bellefonte site.  Given this large distance, it is likely that BEST 

will be unable to demonstrate standing in accordance with 10 C.F.R. § 2.309(d).9 Since BEST is 

not a party to the proceeding and has not demonstrated any potential for becoming a party, it has

no procedural basis for submitting the Motion.

Second, the Motion does not fit any of the specific forms of pleading set forth in the NRC 

Rules of Practice, which do not allow for a letter or motion requesting suspension of the Notice 

  
5 Tennessee Valley Authority; Notice of Hearing and Opportunity to Petition for Leave to Intervene on a 

Combined License for Bellefonte Units 3 and 4, 73 Fed. Reg. 7611 (Feb. 8, 2008) (Notice of Hearing).
6 Id.
7 See 10 C.F.R. §§ 2.323, 2.315(a) (a person who is not a party may not participate in a proceeding, except 

through limited appearance statements).
8 Id. § 2.309.
9 See, e.g., Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-94-3, 39 NRC 95, 102 n.10 (“[T]he 

Petitioner’s organizational address is further than 50 miles from the . . . site and thus outside even the radius 
within which we normally presume standing for those actions that may have significant offsite consequences at 
plants that are operating at full power.”).
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of Hearing.  Indeed, BEST does not even attempt to explain the procedural basis for the Motion.  

The NRC Rules of Practice do not provide for the ad hoc request made by BEST, and BEST 

does not cite any regulation authorizing the filing of its Motion.

The only parts of the NRC Rules of Practice that address suspensions, or stays, for these 

types of proceedings are 10 C.F.R. § 2.342 and § 2.1213, which address requests for a stay of 

decision or staff action on a matter involved in a hearing.  These regulations do not support the 

Motion, because there is no decision to stay nor staff action involving a hearing to stay.  Even if 

these regulations did apply, the Motion would be wholly inadequate because it does not address 

the factors that would influence the Commission’s decision for a stay.10 For example, BEST has

not demonstrated that it will prevail in this proceeding or that it will be irreparably injured.  

BEST also does not address the harm to TVA if the proceeding is suspended.

Furthermore, BEST’s request essentially constitutes an impermissible collateral attack on 

docketing of the Bellefonte COL application. BEST claims that the “reason for [its] request is 

that the TVA application is incomplete.”11  As provided in 10 C.F.R. § 2.101(a)(3), the 

determination of whether a COL application is complete and acceptable for docketing is solely 

within the authority of the NRC staff—the Director of New Reactors in this case.  That decision 

is not subject to challenge by members of the public in a licensing proceeding.  As has been held 

in several other proceedings, members of the public in a licensing proceeding may not challenge

the docketing decisions made by the NRC staff.12  Although the Commission does have inherent 

  
10 See 10 C.F.R. §§ 2.342(e), 2.1213(d).  
11 Motion at 1.
12 See, e.g., Balt. Gas & Elec. Co. (Calvert Cliffs Nuclear Plant, Units 1 and 2), LBP-98-26, 48 NRC 232, 242 

(1998); Phila. Elec. Co. (Fulton Generating Station, Units 1 and 2), LBP-79-23, 10 NRC 220, 223 (1979); New 
Eng. Power Co. (NEP, Units 1 and 2), LBP-78-9, 7 NRC 271, 278-80 (1978).  
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supervisory authority over the NRC staff, a docketing decision by the staff involves no 

significant policy or safety issues that warrant review or involvement by the Commission.

Third, the Motion should be denied because it is untimely.  The NRC regulations at 

10 C.F.R. § 2.323(a) specify that motions “must be made no later than ten (10) days after the 

occurrence or circumstances from which the motion arises.”  TVA submitted its COL application

in October 2007, and therefore the issues raised by BEST (e.g., application completeness, 

requested exemptions, claims of proprietary information), occurred well before the 10-day period 

prior to the Motion.  Furthermore, the Motion was submitted more than ten days after the Notice 

of Hearing.  Therefore, the Motion is untimely and should be rejected.  

Finally, even if the Commission overlooks the procedural deficiencies of the Motion and 

considers BEST’s arguments, it should reject the Motion because it does not provide the 

necessary legal and factual basis for suspension.  The Commission has characterized suspension 

of proceedings as a “drastic course of action” that is only warranted for “immediate threats to 

public health and safety.”13  The Commission has expressed its reluctance to suspend 

proceedings given the “substantial public interest in efficient and expeditious administrative 

proceedings.”14 In Diablo Canyon, the Commission considered a petition similar to the Motion 

and rejected the petition, noting that the Commission had “determined that moving forward with 

  
13 Vt. Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), CLI-00-20, 52 NRC 151, 173-74 

(2000).  
14 Duke Energy Corp. (Oconee Nuclear Station Units 1, 2, & 3), CLI-99-11, 49 NRC 328, 339 (1999).  In fact, 

the Commission did not even suspend adjudicatory proceedings during review of its regulations following the 
Three Mile Island accident.  See, e.g., Duke Energy Corp. (McGuire Nuclear Station Units 1 & 2; Catawba 
Nuclear Station, Units 1 & 2), CLI-01-27, 54 NRC 305, 390 (2001) (referring to Interim Statement of Policy 
and Procedure, 44 Fed. Reg. 58,559 (Oct. 10, 1979)).  Similarly, the Commission did not suspend adjudicatory 
proceedings during review of security requirements after the September 11, 2001 terrorist attacks.  See, e.g., 
Pac. Gas & Elec. Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage Installation), CLI-02-23, 
56 NRC 230, 240 (2002); Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-01-
26, 54 NRC 376, 380 (2001); McGuire, CLI-01-27, 54 NRC at 389-90; Duke Cogema Stone & Webster
(Savannah River Mixed Oxide Fuel Fabrication Facility), CLI-01-28, 54 NRC 393, 399 (2001), recons. denied, 
CLI-02-2, 55 NRC 5 (2002).
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the proceeding ‘would neither present a threat to public safety nor interfere with [its] ongoing 

regulatory review, and halting it would interfere with [its] goal of adjudicatory efficiency.’”15  

Since the Motion does not demonstrate or even allege any threat to public safety, it does not

provide sufficient support for a suspension of this proceeding.

Recently, the Commission issued an Order in South Texas Project Nuclear Operating Co. 

(South Texas Project Units 3 and 4), 73 Fed. Reg. 9362 (Feb. 20, 2008), withdrawing the notice 

of hearing for the South Texas Project COL.  However, in that case, the applicant had requested 

that the NRC suspend its review of portions of the application, and the NRC staff had not issued 

a review schedule.  In contrast, TVA has made no such request, and the NRC staff has issued a 

review schedule16 and is proceeding with its review of the complete COL application for 

Bellefonte.  Therefore, the Commission’s Order in the South Texas Project proceeding provides 

no basis for withdrawal of the Notice of Hearing for Bellefonte.

In summary, the Motion is procedurally deficient on a number of grounds, and it should 

be dismissed without reaching the merits of BEST’s claims.  Nevertheless, even if the 

Commission does consider the merits, the Motion should be denied, as demonstrated below.

B. BEST’s Arguments Do Not Provide a Sufficient Basis for Suspending the 
Proceeding

Even if the Commission were to overlook the numerous procedural and legal deficiencies 

in the Motion, the Commission should still deny the Motion because BEST has not provided a 

sufficient basis for suspending this proceeding.  BEST makes three arguments in its Motion:  

(1) the COL application is incomplete, because TVA will need to respond to RAIs and open 

  
15 CLI-02-23, 56 NRC at 238 (citations omitted).
16 Letter dated Feb. 15, 2008 from Joseph M. Sebrosky (NRC) to Ashok S. Bhatnagar (TVA), Bellefonte Units 3 

and 4 Combined License Application Review Schedule. 
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items in the SER that will likely be issued by the NRC staff; (2) the COL application includes 

certain requests for exemptions; and (3) the COL application includes proprietary information

that has been withheld from public disclosure.  As explained below, these actions are 

contemplated by NRC regulations and are typical for licensing applications, and none of BEST’s 

arguments provides a basis for suspending this proceeding.

1. The Potential for RAIs and an SER with Open Items Provides No Basis for 
Withdrawal of the Notice of Hearing.

BEST argues that the application is incomplete.  (Motion at 1).  However, the NRC staff 

has docketed TVA’s COL application, which indicates that the application is sufficiently 

complete to continue with this proceeding.  In fact, the notice of docketing states that “[t]he NRC 

staff has determined that TVA has submitted information in accordance with 10 CFR part 2, 

‘Rules of Practice for Domestic Licensing Proceedings and Issuance of Orders,’ and 10 CFR part 

52 that is acceptable for docketing.”17  As discussed above, this determination is not subject to 

collateral attack in a licensing proceeding.

BEST further states that: 

The reason for this request is that the TVA application is 
incomplete and will likely be amended and supplemented until the 
end of the year—in fact, your “target” schedule indicates that the 
Staff does not anticipate a draft Safety Evaluation Report until 
mid-December of this year which will still have “opened” [sic] 
requests for additional information.  This is hardly the condition of 
a completed application upon which one can rely for review and 
filing contentions. (Motion at 1 (footnote omitted)).

This argument reveals BEST’s serious misunderstanding of the review process for license

applications.  NRC regulations state that “the notice must be issued as soon as practicable after 

  
17 73 Fed. Reg. at 4924.
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the NRC has docketed the application.”18 Furthermore, once the notice is issued, petitions to 

intervene are due 60 days later.19  By requesting that the Notice of Hearing be suspended until 

the applicant has responded to the RAIs and open items in the SER, BEST is requesting the 

Commission to ignore its own regulations and its standard practice.  

To be sure, and as is the very nature of a review of a voluminous application, the NRC 

staff will likely identify a number of RAIs, and the initial SER may identify open items that will 

need to be addressed by TVA.  However, RAIs and open items are a normal part of NRC’s 

review process, and do not provide a basis for suspending the Notice of Hearing.20  The NRC 

regulations state that an applicant may be required to supply additional information during the 

NRC’s review of the application.21 As the Commission has noted, “RAIs are a standard and 

ongoing part of NRC licensing reviews.  Questions by the NRC regulatory staff simply indicate 

that the Staff is doing its job: making sure that the application, if granted, will result in safe 

operation of the facility.”22  Thus, RAIs and SER open items do not provide a basis for 

suspending this proceeding.

In Oconee, the Commission was faced with a similar situation where petitioners 

requested the Commission to “reschedule” the proceeding until all of the RAIs were resolved.

The Commission rejected petitioners’ request.23 The Commission noted that the mere posing of 

  
18 10 C.F.R. § 2.104(a).
19 Id. § 2.309(b).
20 As the NRC stated when it docketed the Bellefonte COL application: “Docketing of the application does not

preclude the NRC from requesting additional information from the applicant as the review proceeds, nor does 
it predict whether the Commission will grant or deny the application.”  73 Fed. Reg. 4923 (Jan. 28, 2008).

21 Id. § 2.102(a).  
22 Balt. Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-25, 48 NRC 325, 349 

(1998).  
23 CLI-99-11, 49 NRC at 337-39.  
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questions by the NRC staff does not suggest that the application is incomplete.24 The 

Commission stated:

The Petitioners’ demand that initiation of the NRC hearing process 
await completion of NRC Staff reviews would turn our 
adjudicatory process on its head. Under our practice, a petitioner 
has “an ironclad obligation” to examine the application, and other 
publicly available documents, with sufficient care to uncover any 
information that could serve as the foundation for a contention. See
Rancho Seco, 37 NRC at 147; Final Rule, Contentions, 54 Fed. 
Reg. at 33,170.  Petitioners must articulate at the outset the specific 
issues they wish to litigate as a prerequisite to gaining formal 
admission as parties. See, e.g., Business and Professional People 
for the Public Interest v. AEC, 502 F.2d 424, 428 (D.C. Cir. 1974).
“[I]t is the license application, not the NRC Staff review, that is at
issue in our adjudications.” Calvert Cliffs, 48 NRC at 350. It is 
reasonable to expect a person or organization seeking to participate 
in a proceeding to study the portions of the application addressing 
the issues of concern and identify exactly what these concerns 
are.25

These same principles apply equally to BEST’s Motion in this proceeding.  

Additionally, NRC regulations do not require that an application be perfect prior to 

docketing or initiation of the NRC staff’s technical review.26  Indeed, the NRC staff typically

raises issues and questions in order to discharge its responsibility to independently probe the 

application before reaching the reasonable assurance finding necessary to support ultimate 

issuance of a license.  Although both the NRC and applicants desire applications to be of high 

quality in order to minimize the need for RAIs, RAIs are inevitable.  It would be unreasonable 

(and inconsistent with NRC regulations) for the Commission to suspend licensing proceedings 

until the NRC issues all of its RAIs and the applicant responds to those RAIs.  Such an approach

  
24 Id. at 336.  
25 Id. at 338.  
26 See NRO-REG-100, Acceptance Review Process for Design Certification and Combined License Applications, 

at 7 (Sept. 26, 2007), available at ADAMS Accession No. ML072250552 (“An application deemed 
‘acceptable for docketing’ does not imply that there will be no need for requests for additional information 
(RAIs) or further detailed technical information to be provided by the applicant.”).
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would grind the licensing process to a halt, and introduce further delay into already lengthy 

proceedings.  As the Commission ruled in Duke Power Co., the possibility that the staff’s review 

might lead to a change in the Final Safety Analysis Report (FSAR) “does not provide a 

reasonable basis for deferring the filing of safety-related contentions.”27  

Although the Bellefonte COL application may be amended to reflect responses to the 

RAIs or SER open items, such amendments will not deprive petitioners of any hearing rights.  

NRC regulations in 10 C.F.R. § 2.309(c) and (f)(2) allow petitioners to address material new 

information that arises at a later date through late-filed contentions.  If material new information 

arises, then BEST would have good cause to submit late-filed contentions in accordance with the 

NRC regulations.  Since BEST has a right to file late contentions on material new information, 

there is no basis for suspending this proceeding based upon BEST’s claim that the application 

may be revised.

In a similar case involving Wisconsin Electric Power Co.,28 two groups with apparent 

standing to intervene submitted objections to the notice of hearing and a request for extension of 

time to file petitions to intervene.  The Commission denied the objections and request for 

extension of time, noting:

Constructive participation by all interested parties in the 
identification and resolution of health, safety and environmental 
issues is vital to our licensing process.  Procedural delay, for 
delay’s own sake, on the other hand, can only frustrate the public 
interest in a fair and orderly hearing and must not be permitted.29

The Commission should similarly deny BEST’s attacks on the Notice of Hearing in this 

proceeding.  

  
27 Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041, 1049 (1983).
28 Wis. Elec. Power Co. (Koshkonong Nuclear Plant, Units 1 and 2), CLI-75-2, 1 NRC 39 (1975).
29 Id. at 43.  
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2. The Requests for Exemptions Provide No Basis for Withdrawal of the Notice of 
Hearing.

Part 7.B of the COL application for Bellefonte requests two exemptions.  The Motion 

cites each of these exemption requests as basis for its request that the Notice of Hearing be 

withdrawn.30 As discussed below, neither exemption request provides a sufficient basis for 

suspending this proceeding.

The first exemption request involves TVA’s request for an exemption from the 

requirements of 10 C.F.R. § 52.79(a)(44) to provide a description of the FFD program.  As 

explained in detail in Part 7 of the COL application, in 2007 the Commission approved a final 

rule amending the FFD regulations.31 The revised FFD rule is expected to become effective in 

2008.  To prevent hardship to TVA and the NRC Staff from preparing and reviewing a FFD 

program description that would have to be replaced following promulgation of the new FFD rule, 

the exemption request states:

TVA proposes to provide the FFD Program description required by 
10 CFR 52.79(a)(44) based on the revised 10 CFR Part 26 
regulations that are expected to be promulgated and become 
effective in early 2008 since these are the regulations that are 
expected to be in effect at the time of implementation of the 
program.32

BEST complains about this exemption request, arguing that:

If it is reasonable to grant TVA an exemption from filing its FFDP 
until such time as the rule is final, it is certainly reasonable to 
withdraw the Notice of Hearing and reissue it at such time as the 

  
30 The Motion at 1 also states that it is likely that TVA will be submitting “requests to deviate from the certified 

design.”  In actuality, Part 7.A of the Bellefonte COL application identifies three departures from the AP1000 
DCD, and no departures from the certified design in Tier 1 of the DCD.

31 Staff Requirements Memorandum (SRM) M070417B (Apr. 17, 2007), available at ADAMS Accession No. 
ML071070361 (approving SECY-06-0244, on the final rule on Fitness-For-Duty Programs).

32 Bellefonte COL Application, Part 7, at 7.
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application is complete and includes all portions of the FSAR as 
required by NRC regulations--including an FFDP.33

BEST has mischaracterized the exemption request. TVA has not requested an exemption 

from filing a FFD program description.  FSAR Section 13.7 provides a description of the FFD 

program in accordance with the guidance provided by the NRC.34 Instead, TVA has requested 

an exemption to use the pending revision to the FFD rule rather than the existing rule.  

The exemption request simply reflects the reality of the pending final FFD rule.  Even if 

the COL application were to provide a description of the FFD program in accordance with the 

current rule, TVA would be required to amend the application to comply with the revised rule.  

Thus, regardless of whether NRC grants the exemption request, BEST will eventually be faced 

with the same situation – a COL application that complies with the revised FFD rule.  Given 

these circumstances, there is no reason to suspend the Notice of Hearing.

In any event, we understand that the NRC has recently submitted the revised FFD rule to 

the Office of the Federal Register for publication.  Therefore, both TVA’s exemption request and 

the complaints by BEST will soon be moot.

The second exemption request involves TVA’s request for an exemption from the 

requirements of 10 C.F.R. Part 52, Appendix D, Section IV.A.2.a, which requires that the 

organization and numbering of the FSAR match the formatting of the AP1000 DCD.  As stated 

in the application, the organization and numbering of the FSAR generally complies with the 

organization and numbering of the DCD.  In the limited situations in which the FSAR deviates 

from the section numbering in the AP1000 DCD, the deviations generally match the organization 

of the Standard Review Plan (NUREG-0800) or Regulatory Guide 1.206, Combined License 

  
33 Motion at 1.
34 See letter dated Aug. 16, 2007, from William D. Reckley (NRC) to Russell J. Bell (Nuclear Energy Institute).
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Applications for Nuclear Power Plants.  In other places, the FSAR had to depart from the 

formatting of the DCD in order to allow for plant-specific discussions. These situations are 

clearly identified in the FSAR, are purely administrative, were made in order to provide a more 

understandable organization, and have no material impact on the content of the application.

BEST provides the following conclusions in the Motion:

Compliance with the rule will cause less hardship on TVA than 
upon any person who attempts to read and understand the 
Application.  By requiring the TVA to provide both sets of 
numbers, any person of ordinary resources and intelligence will be 
easily able to track both the DCD and FSAR.  Failing to make this 
requirement places an undue burden on lay readers--which burden 
is anathema to NRC requirements that documents such as the 
application be accessible to non-technical readers.  It is also the 
case that unless and until the NRC Staff grants the request, a 
person interested in requesting a hearing is additionally burdened 
by not knowing which way to reference any of the documents at 
issue.35

BEST’s arguments are unsupported.  In general, where the FSAR has a different numbering

system than the DCD, the FSAR does describe the renumbering, including references to the 

associated DCD sections.  See, e.g., FSAR Sections 2.1.1, 2.2.1, 2.4.1, 9.2.11, 9.2.12, 9.5.1.8, 

13.1, 13.5, and 13.7.  Furthermore, BEST’s argument that a person will not know which section 

number to reference is specious; obviously, a person referring to the FSAR will use the FSAR 

section number and a person referring to the DCD will use the DCD section number.  This 

should not give rise to any confusion or burden.

In any event, BEST’s assertion is improper in the context of its Motion, which goes to the 

timing of the Notice of Hearing.  Its contention above, however, goes to the merits of the 

  
35 Motion at 1-2.
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exemption request. BEST’s complaints about the merits of TVA’s exemption request are not 

properly included in a motion for suspension of this proceeding.36  

Finally, pursuant to 10 CFR § 52.7, applicants are allowed to request exemptions from 

the Commission’s rules, and such requests are normal.  In fact, each of the complete COL 

applications submitted to date includes a request for exemption.37  One of the end results of this 

proceeding on the application will be a ruling on the exemption requests.  Therefore, BEST’s 

argument that the proceeding should be suspended pending a ruling on the exemption requests is 

inconsistent with NRC’s normal practice.  Thus, the two exemption requests do not provide a 

basis to suspend this proceeding.  

3. NRC Withholding of Proprietary Information Does Not Provide a Sufficient Basis 
for Suspending this Proceeding

Part 9 of the COL application for Bellefonte includes proprietary information, and TVA 

has requested that such information be withheld from public disclosure pursuant to 10 C.F.R.

§ 2.390.  BEST claims that “[t]he [publicly-available portion of the] application also fails to 

disclose financial information, power projections and other material that TVA claims to be 

covered under proprietary privilege.”38  BEST further claims that “NRC should not have 

permitted TVA to withhold this information from the public,” that TVA is not engaged in 

competition and therefore may not withhold financial and commercial information, and that 

  
36 In general, there are no hearing rights on an exemption request. See Commonwealth Edison Co. (Zion Nuclear 

Power Station, Units 1 and 2), CLI-00-5, 51 NRC 90, 98 (2000).  If that ruling is applied to TVA’s exemption 
requests, there obviously would be no basis for withdrawing the Notice of Hearing since BEST would have no 
right to contest the exemption request.   

37 See Part 7 of the COL applications for the South Texas Project, North Anna, Grand Gulf, Shearon Harris, and 
William States Lee III.

38 Motion at 2.
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“there can be no meaningful public participation in the hearing process without access to that 

information.”39  

BEST’s claim that TVA may not request the NRC to withhold confidential commercial 

and financial information is legally incorrect.  As a Federal agency, TVA may assert Exemption 

5 of the Freedom of Information Act (FOIA) to protect certain information generated by the 

government in the course of performing the government’s business.  Exemption 5 protects 

internal government records “which would not be available by law to a party other than an 

agency in litigation with the agency.” See 5 U.S.C. § 552 (b)(5), which is the basis for 10 C.F.R.

§ 2.390(a)(5). In Fed. Open Market Comm. v. Merrill,40 the Supreme Court held that a 

“qualified privilege for confidential commercial information” generated by the government is 

incorporated within Exemption 5 of the FOIA.  The Court based this holding on Federal Rule of 

Civil Procedure Rule 26(c)(1)(G) which provides that in the context of litigation and upon a 

showing of good cause, confidential commercial information is not discoverable except under 

certain circumstances, such as a protective order or under seal.  Fed. R. Civ. P. 26(c)(7).  The 

Department of Justice has long opined that the government’s confidential commercial financial 

information is protectable under Exemption 5 of the FOIA.41

TVA is engaged in the sale of electrical power.  Power generation and supply is a 

competitive business, and TVA’s ability to provide economical power necessitates competing in 

the power generation arena.  The release of financial and commercial information would place 

TVA at a distinct commercial disadvantage because competitors could then seek to analyze the 

  
39 Id.
40 443 U.S. 340, 360 (1979).
41 Freedom of Information Act Guide 530-32 (Mar. 2007), available at http://www.usdoj.gov/oip/foia-

guide07/exemption5.pdf; FOIA Update, Vol. IV, No. 4 at 14-15 (1983); FOIA Post, FOIA Counselor Q & A 
(Jan. 24, 2006), http://www.usdoj.gov/oip/foiapost/2006foiapost3.htm.

www.usdoj.gov/oip/foia-
www.usdoj.gov/oip/foiapost/2006foiapost3.htm.
http://www.usdoj.gov/oip/foia-
http://www.usdoj.gov/oip/foiapost/2006foiapost3.htm.
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data to identify TVA’s strengths and weaknesses and seek to capitalize on them. One of TVA’s 

statutory missions as set forth in Section 15d of the TVA Act, 16 U.S.C. § 831n-4(f) is to provide 

electric power to the Tennessee Valley “at rates as low as are feasible.” Revealing TVA’s 

financial information, power projections, real prices of electricity, and the demonstrated need for 

capacity would thwart TVA efforts to fulfill its statutory obligations by providing its confidential 

commercial information to its competitors, placing TVA at a decided competitive disadvantage.  

Because of these commercial considerations, NRC has previously withheld TVA’s confidential, 

commercial and financial information under Exemption 4 of the FOIA, which applies to all 

commercial licensees submitting confidential information to the NRC.

In any event, BEST’s complaints are impermissible challenges to NRC’s regulations.42  

NRC regulations allow TVA to request withholding of the proprietary information.  Specifically, 

10 C.F.R. § 2.390(a) provides categories of information that can be excluded from the public 

disclosure requirements.  Of particular relevance are the exceptions related to “commercial and 

financial information.” Therefore, BEST’s arguments that all proprietary information in the 

application must be made public are contrary to NRC’s rules and NRC’s standard practice.

Finally, withholding of proprietary information from public disclosure does not prejudice 

BEST.  10 C.F.R. § 2.390(b)(6) allows parties to a proceeding to obtain access to proprietary 

information through a suitable protective agreement.  Given this regulation, a suspension of this 

proceeding is not the appropriate remedy to withholding of proprietary information from public 

disclosure.  

  
42 BEST complains that “Part 9 of the Environmental Report contains tables and figures TVA has hidden as 

allegedly proprietary.”  Motion at 2.  This statement is inaccurate, because TVA has not withheld any 
information from Chapter 9 of the Environmental Report.  We assume that BEST is referring to Part 9 of the 
application, which does include information requested by TVA to be withheld as proprietary.  As discussed 
above, that request is proper and fully consistent with NRC regulations.  
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IV. CONCLUSIONS

As set forth above, the Motion fails to satisfy a number of procedural and legal 

requirements.  Additionally, the arguments made by BEST do not provide a sufficient basis for 

withdrawal of the Notice of Hearing.  In essence, BEST is requesting the Commission to violate 

its own rules and to ignore its long-standing practices regarding licensing proceedings.  

Accordingly, the Motion should be denied.

Respectfully submitted,

Signed (electronically) by

Edward J. Vigluicci
Scott A. Vance
Tennessee Valley Authority
400 W Summit Hill Drive, WT 6A-K
Knoxville, TN 37902
Phone: 865-632-7317
E-mail: ejvigluicci@tva.gov

Counsel for TVA

/s/ Steven P. Frantz    

Steven P. Frantz
Stephen J. Burdick
Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, NW
Washington, DC 20004
Phone: 202-739-3000
E-mail: sfrantz@morganlewis.com

Co-Counsel for TVA

Dated at Washington, D.C. 
this 12th day of March 2008
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