
 
 

April 24, 2008 
 
 
 
MEMORANDUM TO: Chairman Klein 
 Commissioner Jaczko 
 Commissioner Lyons 
 Commissioner Svinicki 
 
FROM: Luis A. Reyes /RA/ 
 Executive Director for Operations 
 
SUBJECT: STATUS OF THE ACTIVITIES OF THE 10 CFR PART 40 

INTERAGENCY JURISDICTIONAL WORKING GROUP 
 
 
The purpose of this memorandum is to inform the Commission about the status of the activities 
of the Interagency Jurisdictional Working Group (IJWG) regarding Title 10 of the Code of 
Federal Regulations (10 CFR) Part 40, “Domestic Licensing of Source Material.”  In addition, this 
paper provides an update about when the staff will provide recommendations to the 
Commission. 
 
The Commission assembled the IJWG in 2000 to determine the best approach to delineate the 
responsibilities of the U.S. Nuclear Regulatory Commission (NRC), other Federal agencies, and 
the States, with regard to low-level source material (uranium and thorium) or materials 
containing less than 0.05 percent by weight concentration uranium and/or thorium.  The IJWG 
includes staff-level representatives from the States (representing the Organization of Agreement 
States and the Conference of Radiation Control Program Directors), the U.S. Environmental 
Protection Agency (EPA), the Occupational Safety and Health Administration (OSHA), the U.S. 
Department of Energy, the U.S. Army Corps of Engineers, the U.S. Department of the Interior 
and its Bureau of Land Management, and the U.S. Department of Transportation.  In 2003, the 
IJWG recommended limiting NRC’s authority to only uranium and thorium that are purposely 
concentrated for the use of the uranium and thorium.  The IJWG also noted that this authority 
would be best implemented by a legislative change to redefine source material.  The staff 
agreed with and forwarded the 2003 IJWG recommendation to the Commission as part of 
SECY-03-0068, “Interagency Jurisdictional Working Group Evaluating the Regulation of Low-
Level Source Material or Materials Containing Less than 0.05 Percent by Weight Concentration 
Uranium and/or Thorium,” dated May 1, 2003.  In the Staff Requirements Memorandum (SRM) 
to SECY-03-0068, dated October 9, 2003, the Commission agreed that the proposed approach 
was the most efficient way to address the issue; however, because at the time the Commission 
believed the probability of successfully passing such legislation was limited, the Commission 
disapproved the staff’s proposal to seek legislation to limit NRC authority.  
 
In September 2006, the Commission reconsidered the issue and directed the staff to accelerate 
the activities of the IJWG in the SRM to SECY-06-0117, “Termination of Nuclear Regulatory  
 
 
CONTACT: Gary Comfort, FSME/DILR 
  (301) 415-8106



The Commissioners -2- 
 
Commission License for the Heritage Minerals Inc. Site in Manchester Township, New Jersey,” 
dated May 18, 2006.  In a memorandum dated January 4, 2007, “Plan to Accelerate the  
Activities of the Interagency Jurisdictional Working Group,” the staff provided the Commission 
with the approach the staff planned to undertake to continue the IJWG activities.  Because of 
other higher priority activities and the unexpected additional time needed for representatives 
from other agencies to confirm their participation in the IJWG, the IJWG was not able to formally 
meet until December 3, 2007. 
 
At the December working group meeting, which was held as a public meeting, the NRC staff 
briefed the IJWG members about past activities and the IJWG discussed recent events that 
could impact the 2003 IJWG recommendation.  The IJWG members unanimously agreed that 
the original IJWG recommendation remained appropriate.  Although the IJWG discussed 
alternatives to legislation, the membership mostly agreed that legislation was the appropriate 
path forward; however, one member suggested that alternatives should continue to be 
investigated.  The NRC staff suggested that the NRC provide formal letters to each represented 
agency (and the States) to confirm their representative’s positions, as originally suggested in the 
2003 SECY paper; instead, the other IJWG members recommended that the NRC first draft 
proposed legislative language and possible alternatives to legislation for review by the IJWG, in 
a future meeting, before distributing formal survey letters. 
 
The purpose of the legislation or alternatives would be to remove NRC regulatory jurisdiction 
over certain activities involving the concentration or extraction of uranium and thorium as a 
byproduct of the primary activity.  For example, the NRC has specifically licensed activities such 
as the extraction of ferro-columbium from ores that contain high concentrations of thorium.  In 
addition, the NRC has become aware recently of the potential need, under the current regulatory 
system, for the NRC and the Agreement States to license hundreds or thousands of facilities 
that may treat drinking water to remove uranium.  If the proposed legislation or alternative is 
successful, the NRC would no longer have regulatory jurisdiction over the activities at these 
facilities.  This would likely reduce regulatory costs from NRC licensing for those facilities, 
because regulatory jurisdiction would transfer to agencies such as the EPA and OSHA.  While 
the prospects of actually achieving legislative change in the upcoming year may not be high, the 
staff believes that development of an interagency coordinated approach and viewpoint is 
worthwhile to form the basis for future legislative initiatives. 
 
At the present time, the staff is drafting legislative language and considering alternatives to 
legislation.  The draft legislative language is expected to result in the regulation of uranium and 
thorium in a manner similar to the current regulation of radium as 11e(3) byproduct material 
under the Energy Policy Act of 2005, thus allowing a more consistent treatment of naturally 
occurring radioactive material.  However, developing alternatives that will be legally acceptable 
is more problematic.  Although the staff has developed a few alternative approaches, these 
alternatives rely on reinterpreting certain words or concepts in the Atomic Energy Act (AEA) that 
have been in place since its inception.  Additionally, if the AEA is not revised, any non-legislative 
change implemented by the NRC could result in a situation where other agencies may not agree 
with the implementation of the regulatory alternative and therefore may choose to not regulate 
the uranium and thorium.  If the NRC were to move forward with this approach, it could leave the 
uranium and thorium unregulated.  Nevertheless, the potential for this actually occurring is 
expected to be small because of the activities of this working group, along with the opportunity 
for such agencies to make their opinion known through any future rulemaking effort, which would 
be required to implement the alternative solution. 
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The staff plans to present the draft legislative language and proposed alternatives to the IJWG 
in Spring 2008.  Because the staff did not initially plan for a second round of IJWG meetings and 
because of the delays in reestablishing outside agency participation in the IJWG, the staff will 
not be able to provide the Commission with recommendations in April 2008 as originally 
planned.  Presuming that the IJWG membership agrees with the draft proposals, the staff plans 
to send formal letters to each agency, at a management level recommended by each agency 
representative, to affirm their agency’s staff position.  In consideration of the time necessary to 
complete these steps, the staff expects to provide the Commission with recommendations, 
proposed legislative language, and alternatives by December 19, 2008. 
 
Although this will delay clarifying the regulatory requirements for drinking water treatment 
facilities, the NRC continues to minimize the burden on these facilities through the use of 
enforcement discretion.  Under the direction provided in Regulatory Issue Summary  
(RIS)-06-020, “Guidance for Receiving Enforcement Discretion When Concentrating Uranium at 
Community Water Systems,” dated September 14, 2006, the NRC allows impacted water 
treatment facilities to avoid specific licensing if they agree to meet certain conditions stated in 
the RIS.  This enforcement discretion is expected to remain in place until the NRC completes the 
activities of the IJWG or develops a new general license for the treatment of drinking water.  
Therefore, the staff expects this delay in the IJWG activities to have a minimal impact on such 
facilities. 
 
cc: SECY 
 OGC 
 OCA 
 OPA 
 CFO 
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