March 11, 2008

MEMORANDUM TO: William D. Reckley, Branch Chief
Rulemaking, Guidance, and Advanced Reactors Branch
Division of New Reactor Licensing
Office of New Reactors

FROM: Nanette V. Gilles, Senior Policy Analyst /RA/
Rulemaking, Guidance, and Advanced Reactors Branch
Division of New Reactor Licensing
Office of New Reactors

SUBJECT: SUMMARY OF FEBRUARY 20, 2008, PUBLIC MEETING ON LIMITED
WORK AUTHORIZATION RULE IMPLMENTATION ISSUES

On February 20, 2008, the Nuclear Regulatory Commission (NRC) staff met in a public meeting
with representatives from the Nuclear Energy Institute (NEI) and the commercial nuclear power
industry. The purpose of the meeting was to obtain feedback from the industry representatives
and other external stakeholders on issues regarding the implementation of the recently revised
rule governing limited work authorizations (LWAs) that could potentially affect multiple
applicants and prospective applicants for combined licenses. The revised LWA rule became
effective on November 8, 2007. The main change made under the revision to the LWA rule was
a change to the NRC'’s definition of nuclear power plant “construction.” The revised definition of
construction removed the need for NRC approval of several site preparation activities

(referred to as “preconstruction” activities) that were within the NRC’s regulatory purview under
the previous rule. It is this redefinition of “construction” that brought to light many of the issues
discussed during the meeting. Major issues discussed were: (1) industry interactions with the
U.S. Army Corp of Engineers (USACE) regarding the review of preconstruction activities no
longer within the regulatory authority of the NRC under the revised LWA rule; (2) the impact of
requests for LWAs on NRC review schedules for associated combined license applications; and
(3) revised requirements for applicants' environmental reports, including whether the revised
LWA rule requires applicants to separately identify environmental impacts associated with
construction and preconstruction activities. A list of meeting attendees is enclosed.
Presentation materials from the meeting have been made publicly available in the NRC’s
Agencywide Documents Access and Management System (ADAMS), Accession Numbers
ML080520456 and ML080520474.

Industry Interactions with the U.S. Army Corp of Engineers

Representatives from Progress Energy led a discussion about their interactions with the USACE
regarding anticipated preconstruction activities at their proposed site in Levy County, Florida, for
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which they will need USACE approval. This preconstruction work is no longer within the NRC’s
regulatory authority under the revised LWA rule. Therefore, the USACE may not be able to rely
on the NRC’s review of these activities in the NRC environmental impact statement for the
construction and operation of the proposed nuclear power plant at the Levy County site, as it
has done in the past. The NRC and USACE agreed to discuss this issue further and to consider
revising the current memorandum of understanding that governs coordination between the two
agencies on projects of common interest.

LWA Request Schedule Impacts

The group discussed the impact of an applicant’s request for an LWA on the schedule for the
associated combined license review. The NRC stated that the impact, if any, will depend largely
on the timing of the applicant’s notification to the NRC of its intention to request an LWA and the
limitations on NRC resources at the time that LWA request is expected to be submitted.
Specifically, the NRC stated that applicants who notify the NRC that they will be requesting an
LWA at the same time that they notify the NRC that they will be submitting a combined license
application will get their LWA request scheduled in concert with their combined license request
and resources will be allocated to both reviews. Applicants who notify the NRC that they will be
requesting an LWA after they have submitted their combined license application do so at the
risk of impacting their combined license review schedule. The NRC noted that, in years when
the NRC is not resource constrained, the staff will evaluate whether there is a need to divert
resources from the applicant's combined license review to the LWA review and will notify the
applicant of how their combined license schedule will be impacted, if necessary. The staff will
not divert resources from other applicants' reviews in order to accommodate the LWA request.
However, in years when the NRC is resource constrained (as it will be in Fiscal Year 2009), the
staff will need to consult with the Commission as to how to handle late notification of an LWA
request (i.e., after an applicant's combined license submittal) and what affect it will have on both
the applicant's combined license schedule and, possibly, on the schedules for other combined
license applicants. In these circumstances, the NRC staff expects that the Commission will
consider the guidance that it provided to the staff in its staff requirements memorandum on
SECY-06-0187, “Semiannual Update of the Status of New Reactor Licensing Activities and
Future Planning for New Reactors” (ML063200352). NRC representatives suggested that
individual applicants discuss their plans to submit an LWA request with their NRC Project
Manager in order to get specific information about how an LWA request may affect their
combined license review schedule.

Environmental Impacts of Construction and Pre-construction Activities

The NRC led a discussion of the revised requirements in Title 10 of the Code of Federal
Regulations, Part 51, (10 CFR Part 51) “Environmental Protection Regulations for Domestic
Licensing and Related Regulatory Functions,” regarding the content of a combined license or
LWA applicant’s environmental report. Specifically, under the revised LWA rule, 10 CFR 51.45,
“‘Environmental Reports--General Requirements,” paragraph (c), requires that the environmental
report include an analysis that considers and balances the environmental effects of the
proposed action, the environmental impacts of alternatives to the proposed action, and
alternatives available for reducing or avoiding adverse environmental effects. The
environmental report must also include a description of impacts of the preconstruction activities
performed by the applicant necessary to support the construction and operation of the facility.
Finally, the environmental report must contain an analysis of the cumulative impacts of the
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activities to be authorized by the LWA or combined license in light of the preconstruction
impacts. The NRC staff stated that they interpreted these provisions as requiring that the
impacts of the construction activities and the preconstruction activities be identified separately in
applicants’ environmental reports. Many industry representatives expressed their belief that the
separate identification of construction and preconstruction impacts was going to pose an undue
burden on combined license and LWA applicants due to the difficulty in identifying what portion
of certain cumulative impacts was due to preconstruction activities and what portion was due to
construction activities. The group discussed what simplified methods might be available to
separately identify construction impacts and preconstruction impacts. The NRC staff agreed to
pursue the issue further internally and to provide any pertinent feedback to NEI.

Enclosure: List of Attendees
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Meeting on LWA Rule Implementation Issues

February 20, 2008
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Garry Miller Progress Energy
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