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I. INTRODUCTION

In accordance with the Atomic Safety and Licensing Board's ("Board") January 16, 2008

Memorandum and Order (Recasting Contention 4 and Suggesting Certain Discussions)("Order"),

Shaw AREVA MOX Services, LLC ("MOX Services") hereby files its brief on the authority of

the Board to use a case management order to control the timing of contentions. As discussed

below, Nuclear Regulatory Commission ("NRC" or "Commission") regulations require that any

new or amended contention after the initial filing be filed promptly after the availability of the

new information that is the basis of the new or amended contention. Because the Board does not

have authority to change this regulatory requirement, it does not have authority to issue a case

management order that ties the timing of submission of contentions to any other milestone. In

addition, a delay in submission of such a contention would have an undue adverse affect on

MOX Services and on the efficiency of this proceeding. Moreover, the experience in this
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proceeding to date does not justify consideration of any special action now to control the timing

of submission of new contentions.

II. BACKGROUND

During the January 8, 2008 prehearing conference, the Board asked whether any

regulations preclude the Board from directing the Petitioners to hold any new or amended

contentions they may decide to submit until 60 days (or some other period) after issuance of the

Safety Evaluation Report (SER) (see, e.g., Tr. at 213). The Board explained that it is concerned

about the effect of frequent submission of new or amended contentions and the consequent need

for the Board to rule on their admissibility. In particular, the Board stated that the expected

increase in work load for members of the Atomic Safety and Licensing Board Panel due to new

proceedings, such as Yucca Mountain, would make it difficult to schedule frequent prehearing

conferences to address new contentions. See id at 214-17. These concerns appear to underlie the

Board's direction to MOX Services and the NRC Staff to brief the authority of the Board to use

case management tools to control the timing of contentions.

III. ANALYSIS

A. The Board Does Not Have Authority to Establish Milestones for New
Contentions That Are Independent of When the New Information Became
Available.

Although, under 10 CFR § 2.319, the Board has broad authority to issue case

management orders and to take other actions to control this proceeding, it lacks authority to order

that the timing of submission of new or amended contentions will be based on factors other than

those specified in 10 CFR § 2.309(f)(2).1 The purpose of the type of case management order

The Board certainly has authority to issue a case management order that is consistent with the NRC
regulations, including defining the time in which a filing may be made to be considered prompt. See Private
Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-04-4, 59 NRC 31, 46 (2004) (noting
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described by the Board would be to delay the submission of contentions beyond the time

specified by that regulation. Instead of the timeliness of contentions being based on when the

underlying new information became available, it would be determined by reference to other

milestones, such as issuance of specific NRC documents, the submission of amendments to the

license application, or issuance of notices from a party. See Tr. at 302-03. Such an order would

be inconsistent with § 2.309(f)(2).

Under 10 CFR § 2.319, the powers of the Board include, inter alia, the powers to set

reasonable schedules (§ 2.319(k)), issue orders (§ 2.319(q)) and take other action (§ 2.319(r)).

The first sentence of section 2.319 makes clear, however, that any, such actions must be

consistent with the objectives of conducting a fair and impartial hearing, avoiding delay and

maintaining order. In addition, subsection 2.319(r) recognizes that the Board's actions must be

consistent with the Atomic Energy Act, the NRC regulations, and the Administrative Procedure

Act. As-the Licensing Board recognized in Consumers Power Co. (Midland Plant, Units 1 and

2), LBP-84-20, 19 NRC 1285 (1984), a Board's authority to shape the course of a proceeding is

not an adequate basis for admitting new or amended contentions because the Commission has

explicit standards for dealing with late-filed contentions. Id. at 1289-90.

The timing of the submission of contentions after the initial request for hearing or

intervention petition is governed by 10 CFR §§ 2.309(c) and 2.309(f)(2).2 Subsection

2.309(c)(1) states that late-filed new or amended contentions "will not be entertained absent a

that a Board order specified that new contentions based on the EIS were required to be filed within 30 days of
EIS issuance).

2 The Board has interpreted subsections 2.309(c) and (f)(2) as being inconsistent. Shaw AREVA MOXServices,

LLC (Mixed Oxide Fuel Fabrication Facility), LBP-07-14, slip op. at 48 n. 95 (Oct. 31, 2007). However, the
Commission's explanation of the reasons for revising 10 CFR Part 2 in 2004 show that § 2.309(f)(2) should be
read as elaboration on the meaning of good cause, as that term is used in § 2.309(c)(1), and not as elimination
of the need to comply with § 2.309(c). See Changes to Adjudicatory Process, 69 Fed. Reg. 2182 at 2202 and
2221 (Jan. 14, 2004).
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determination by the... Board... that.., the contentions should be admitted based upon a

balancing of the [eight enumerated] factors." The first factor is whether there is good cause for

the failure to file on time. 10 CFR § 2.309(c)(1)(i). A long line of NRC decisions has

interpreted this provision to require that after the initial filing, any new or amended contentions

will be considered late without good cause if not filed promptly after the availability of new

information that is the basis of the contention. For example, in Dominion Nuclear Connecticut,

Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-05-24, 62 NRC 551, 564-67 (2005),

the Commission, acting sua sponte, reversed a Licensing Board decision to grant a late-filed

request for hearing. The Licensing Board had found there was no showing of good cause for the

lateness, but that the balance of all of the eight factors of § 2.309(c)(1) supported granting the

hearing request. Id. at 564. The Commission, in holding that the Licensing Board had not

placed sufficient weight on the absence of good cause for lateness, stated:

As we have repeatedly ruled in considering late-filed contentions,
we and the licensing boards give the 'good cause' factor the most
weight. To demonstrate good cause, a petitioner must show not
only why it could not have filed within the time specified in the
notice of opportunity for hearing, but also that it filed as soon as
possible thereafter.

Id. at 564-65 (footnotes omitted).. Similarly, § 2.309(f)(2)(iii) states that a contention may be

amended or a new contention filed only upon a showing that it has been submitted in a timely

fashion based on the availability of the subsequent information. "This requires that the new or

amended contention be filed promptly after the new information purportedly forming the basis

for the new or amended contention become (sic) available." Changes to Adjudicatory Process,

69 Fed. Reg. at 2221. The NRC is bound by the Commission's interpretation of its own

regulations. See Paralyzed Veterans ofAmerica v. D.C. Arena L.P., 117 F.3d 579, 586 (D.C.

Cir. 1997) ("Once an agency gives its regulation an interpretation, it can only change that
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interpretation as it would formally modify the regulation itself. through the process of notice and

comment rulemaking").

The possibility that the SER will disclose new information does not justify any deviation

from the requirement to submit new or amended contentions promptly. The Commission

rejected this possibility as a reason for changing its stringent requirements for admission of late-

filed contentions when it revised the NRC Rules of Practice in 2004. Changes to Adjudicatory

Process, 69 Fed. Reg. at 2202. In explaining its reasoning, the Commission stated that it did not

intend to allow free amendment and addition of contentions based upon the SER. Id. It

explained that the safety issue in any licensing proceeding is the adequacy of the license

application, not the NRC Staff s SER, and that contentions on the adequacy of the SER are not

cognizable in a proceeding. Id. Thus, while it is possible that the SER may reveal new

information, the SER schedule should not have a significant effect on the timing of submission

of any new or amended contentions.

In Shieldalloy Metallurgical Corp. (License Amendment Request for Decommissioning

of the Newfield, New Jersey Facility), CLI-07-20, 65 NRC 499 (2007), the Commission

commented on an alternate approach to case management. Id. at 500-01. While that approach

was different than the one the Board has proposed here, the Commission's comments are

instructive. There, after admitting a petitioner as a party based, in part, on its having proffered at

least one admissible contention, the Licensing Board decided to defer ruling on the admissibility

of the remainder of the petitioner's contentions until issuance of the SER. Although none of the

parties objected to this deferral, the Commission reviewed it sua sponte and stated that:

In general, we do not endorse deferring the consideration of
proposed contentions because, in our view, prompt consideration
of contentions promotes the efficient and complete development of
the record while conserving resources. Prompt identification of all
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of the contentions also allows the parties to concentrate on matters
truly at issue in a proceeding. Prompt identification maintains the
proceeding's primary focus on adequacy of the application at issue
(rather than shifting the focus and the burden, as the Board has
done here, to the Staff's analysis of the application), and may
induce - or enhance the prospects for - early settlement.

Id. at 501. Nevertheless, the Commission concluded that deferral may be appropriate in some

very limited and exceptional circumstances. Id. In Shieldalloy no party had objected to the

delay, and the Licensing Board had indicated that there was considerable uncertainty about

whether the form of the application would change. Id. The Shieldalloy application was for

approval of a decommissioning plan that would permit onsite storage of contaminated material.

The NRC had already rejected a previous Shieldalloy decommissioning plan, and the application

relied on use of a Long Term Control-Possession Only License, which is an untried approach,

and a member of the Commission had written to the licensee suggesting that it explore

alternatives to onsite storage. See Shieldalloy Metallurgical Corp. (Licensing Amendment

Request for Decommissioning of the Newfield, New Jersey Facility), LBP-07-05, 65 NRC 341,

360 (2007). The Commission noted that the Licensing Board had required a status report, and

directed the parties to augment the record before the Licensing Board so that the admissibility of

the contentions would be taken up as soon as circumstances no longer justified further delay.

Shieldalloy, CLI-07-20, 65 NRC at 502.

The MOX Services application does not constitute an exceptional circumstance of the

sort contemplated by the Commission in Shieldalloy. Here, the NRC already has granted a

construction authorization for the MOX Fuel Fabrication Facility (MFFF), and construction

already has begun. Unlike the situation in Shieldalloy, there is no risk that the form of the MFFF

License application will change. Thus, the exceptional circumstances in Shieldalloy do not apply
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to the current proceeding, and provide no basis for an alternate case management approach of the

type suggested by the Board.

The reason mentioned by the Board for considering a case management order - the

potential that a need to consider frequent motions for new or amended contentions will add

unduly to an expected increased workload for the Board members in other proceedings (see Tr.

at 219-20, 302-03), is equally applicable to every NRC contested proceeding. The fact that a

significant amount of construction remains to be completed certainly does not distinguish this

proceeding from other NRC proceedings. There is no basis for such a distinction reflected in the

NRC regulations. Moreover, Operating License applications for currently operating nuclear

power reactors also were submitted while considerable construction remained to be completed;

indeed, any other schedule for submitting an application would have delayed facility operation

while the NRC reviewed the application. For example, the notice of receipt of the application for

Operating Licenses for the Vogtle plant noted that it would take about four more years to

complete construction. Georgia Power Co.,; Receipt of Application for Facility Operating

Licenses; Availability of Applicants' Environmental Report; Consideration of Issuance of

Facility Operating Licenses, Opportunity for Hearing, 48 Fed. Reg. 57,183 (Dec. 28, 1983). It

actually took over five years. Georgia Power Co., Vogtle Electric Generating Plant, Unit 2;

Issuance of Facility Operating License, 54 Fed. Reg. 6976 (Feb. 15, 1989). For other plants, the

time between the notice of opportunity for issuance and construction completion was even

longer. Watts Bar Unit 1 took over 18 years; (Watts Bar Nuclear Plant, Unit 1, Tennessee Valley

Authority; Notice of Issuance of Facility Operating License, 60 Fed. Reg. 58,112 (Nov. 24,

1995)); Comanche Peak - 14 years (Comanche Peak Steam Electric Station, Unit 2; Texas

Utilities Electric Co.; Issuance of Facility Operating License, 58 Fed. Reg. 7822 (Feb. 9, 1993));
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and South Texas Project - 11 years (Houston Lighting & Power Co.; Issuance of Facility

Operating License, 54 Fed. Reg. 13,592 (Apr. 4, 1989). In addition, the licensing process for

uranium enrichment plants provides for only a single licensing action, and therefore only one

notice of hearing opportunity before construction begins. See Section 193 of the Atomic Energy

Act. (42 U.S.C. § 2243); see also 10 CFR § 70.23a.

In any event, a case management order along the lines proposed by the Board would be

significantly different from the approach adopted by the Shieldalloy Licensing Board. The

Shieldalloy Licensing Board did not order any deviation from the requirements of any regulation.

Shieldalloy parties were still required to demonstrate good cause for any late filing of new or

amended contentions, and the Shieldalloy Licensing Board did not defer its ruling on the requests

for hearing/petitions to intervene in accordance with 10 C.F.R. § 2.309(i). Since the Shieldalloy

parties were still subject to the requirement to file any new or amended contentions promptly, the

applicant and the NRC Staff would still receive prompt notice of any such contention. The

Commission's concern there was with inefficiencies caused by delaying a decision on the

admissibility of the already-proffered contentions.

If, as the Commission has declared, the approach adopted by the Shieldalloy Licensing

Board is only permissible in exceptional circumstances, a delay in submitting late-filed

contentions is clearly not permissible at all.

B. Delayed Submission of New or Amended Contentions Would Adversely Affect
MOX Services

A case management order to delay submission of any new or amended contentions until

SER issuance (or other milestones) would adversely affect MOX Services. If the late-filed

contention must be resolved before facility operation, operation may be delayed. If design

changes are required to resolve the contention, the cost of making such changes may increase as
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construction advances. Even if the constructed facility fully meets NRC requirements without

any change, the increased cost to make changes would reduce the potential for settlement.

During the Prehearing Conference, the Board recognized the potential risk to MOX

Services of delayed submission of contentions and directed the parties to consider alternative

approaches to controlling the timing of Petitioners' submission of any late-filed contentions,

specifying milestones other than SER issuance, such as submission of amendments to the license

application or MOX Services notices to the parties of significant events. See Tr. at 268-69. As

discussed above, the only milestone authorized by 10 CFR § 2.309(c) is the availability of

material new information. Any other milestones would entail inappropriate delay.

Identification of the contentions early in the hearing also is, important to the efficiency of

the hearing process. It allows more time to discuss settlement, and allows the parties to focus on

the issues. Unless any new. or amended contentions are timely filed, the Board will not be able to

take advantage of opportunities that arise, such as interruptions in other proceedings, to address

them promptly. Clearly, as the Commission noted in Shieldalloy, delayed identification of

contentions would cause adverse effects on the efficiency of the proceeding and on the applicant

and other parties that would be unjustified in all but the most exceptional proceedings.

C. A Case Management Order Controlling the Timing of New Contentions Is Not
Justified In This Case.

The concerns expressed by the Board were based on anticipated future events -- an

increased work load due to other proceedings and frequent submission of new or amended

contentions in this proceeding. Neither event has yet occurred, and there is no assurance that

either will occur. Thus far, Petitioners have not indicated that they expect to file new contentions

frequently. On the contrary, they have indicated that they do not expect to devote substantial
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resources to this proceeding (Tr. at 348). In addition, the timing of the anticipated new

proceedings, such as a Yucca Mountain application, also is uncertain.

If such competing demands do occur, the Board may not be able to rule as promptly on

the new or amended contentions. Should the burden become excessive, it may become necessary

for the Board to adopt some procedure to reconcile schedule conflicts or to request additional

resources to meet the exigency. At present, however, such action is not justified.

III. CONCLUSION

The Board does not have authority to issue a case management order that alters the

regulatory requirements that new or amended contentions after the initial filing be submitted

promptly after the information on which they are based becomes available. In addition, it would

impose an undue adverse effect on MOX Services to delay the time for submission of such

contentions. Moreover, nothing in the present circumstances of this proceeding justifies such

action.

Respectfully submitted,

Donald J. Silverman, Esq
Alvin H. Gutterman, Esq.
Vincent C. Zabielski, Esq.
MORGAN, LEWIS & BOCKIUS, LLP
1111 Pennsylvania Ave., N.W.
Washington, DC 20004
Phone (202) 739-5502
E-mail: dsilvermangmorganlewis.com

COUNSEL FOR
SHAW AREVA MOX SERVICES, LLC
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