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PRELIMINARY STATEMEN T

Westchester Couﬁty respectfully requests that the Board grant its petition to intervene as
a party in this proceeding since Westche.stef County has complied with 10 C.E.R. § 2.309(f)(3).
As this Board has previously recognized, Westchester County should be permitted to participate
as an.interested governmental body under 10 C’.F.R.v § 2.315(c). Westchester County also
respectfully submits that the plain text of § 2.309(f) does not require that a petitioner-intervenor
set forth an independent, admissible contention before it may adopt or co-sponsor another
petitidner’s contentipn. |

PROCEbURAL BACKGROUND

Westchester County submitted a Notice Qf Intentioﬁ to Participate aﬁd Petition to
Intervene in the Indian Point reiicensing proceeding as a “party” pursuant to 10 C.F.R. § 2.309.
See Westchester Co‘unty' Notice of Intention to Participate and Petition to Intervene (Dec. 7,
2007). Westchester County sought to adopt New York Stafé’s contentions, and did not offer any
contentions of its own. /d. In the alternative, Westchester County sought “interested
governmental body” séatus pursuant to 10 C.F.R. § 2.315(c). 1d.

As an initial matter, Entergy and Staff concede Westchester County’s standing. See
Answer of Entergy Nuclear Operations, Inc., Qpposi'ng Westchester County’s Noﬁ'ce of Intention -
té Participate and Petition to Intervene (“Entergy Answer”)(Jan. 22, 2008) At 5; NRC Staff’s
Response to Petitions for Leave to Intvervvene by [seven-parties including] Westchester County
(“Staff Response”)(Jan. 22, 2008), at 15.

However, Entergy and Staff have opposed Westchestér County’s petitioﬁ on grounds that

Westchester County has failed to offer any admissible, stand-alone contentions as Entergy and



Staff believe is required by 10 C.F.R. § 2.309(f). Entergy and Staff did not object to Westchester
County’s request to obtain interested governmental party status pursuant to 10 C.F.R. § 2.315(c).
See Ehtergy Opposition; Staff Opposition at 132, n.30, 94. Westchéster County respectfully
disagrees with Entergy and Staff’s interpretation of 10 C.F.R. § 2.309(%).
ARGUMENT
POINT I

The Plain Language of 10 CFR § 2.309(f)(3) Allows Westchester

County to Adopt Another Petitioner’s Contentions Without Setting

Forth a Separate, Admissible Contention

10 C.F.R. § 2.309(d)(2) provides in relevant part that “fa] local goverﬁmental body
(county, municipality or other subdivision) ... that desires to participate as a party in the
proceeding shall submit a request for hearing/petition to intervene. The request/petition must
meet the requiremehts of this section (including the contention requirements in paragraph (f) _of
this secti0115.” Section (f) then requires that “a request for hearing or pétition for leave to
intervene must set forth with‘ particularity the contentions sought to be raised.” For each

contention, the request or petition must, in relevant part:

(1) Provide a specific statement of the issue of law or fact to be raised or
controverted, :

(11) Provide a brief explanation of the basis for the contention;

(ii1) Demonstrate that the issue raised in the contention is within the scope
of the proceeding; :

(iv) Demonstrate that the issue raised in the contention is material to the
findings the NRC must make to support the action that is involved in the
proceeding;

(v) Provide a concise statement of the alleged facts or expert opinions
which support the requestor’s/petitioner’s position on the issue and on

which the petitioner intends to rely at hearing,... [and]
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(vi)... provide sufficient information to show that a genuine dispute exists
~ with the applicant/licensee on a material issue of law or fact....

10 C.F.R. § 2.309(f)(1). Entergy and NRC Staff argue that this lanngage requires
Westchester County to have put in at least one independent admissible contention itself before it
can adopt or co~spon$qr another p¢titioner-intervenor’s contention. Entergy Answer at 24; Staff
Response at 132. Entergy offers section 2.309(c)(2) in fdvor of the proposition that “tQ intervene
in an NRC licensing proceeding, a petitioner must proffer at least one admissible contention.”
Entergy Opposition to Westchester County at 6. However, the plain lahguage of the regulation,
10 C..F.R. § 2.309(£)(1), d.Oe‘vs not explicitly require the submission of one a.dmissible contentiovn
so long as the petitioner-intervenor “sets forth with particularity the contentions to be raised.” 10
CFR.§ 2.309(.f)(..1). Contrary to Entergy’é argumeht, ﬂ]e language of 10 C.F.R. § 2.309(f)(1)
does not preclude Westchester County from receiving party-status because it identified New
York State’s contentions as the contentions it intends to adopt or co-sponsor. |

Pursuant to 10 C.F.R. § 2.309(f)(3), contentions may be sponsored by two or more

requestors/petitioners.' 10 C.F.R. § 2.309(f)(3) states:

' Although the term “requestor” is nowhere defined in the regulations, it appears to refer
to a petitioner requesting to co-sponsor a contention.
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If two or more requestors/petitioners seek to co-sponsor a
contention, the requestors/petitioners shall jointly designate a
representative who shall have the authority to act for the
requestors/petitioners with respect to that contention. If a
requestor/petitioner seeks to adopt the contention of another
sponsoring requestor/petitioner, the requestor/petitioner who seeks
to adopt the contention must either agree that the sponsoring
requestor/petitioner shall act as the representative with respect to
that contention, or jointly designate with the sponsoring
requestor/petitioner a representative who shall have the authority to
act for'the requestors/petitioners with respect to that contention.

Westchester County agreed that New York State would be its representative for the 32
contentions it sought to adopt. See Westchester Petition to Intervene. Westchester County has
complied with the language of the requirements in 10 C.F.R. § 2.309(DH(3).-

As Entergy notes, “While the regulation acknowledges'that two or more petitioners may
co-sponsor a contention, it does not address whether the petitioner who seeks co-sponsorship
may be granted party status merely by incorporating contentions only by reference to another
party’s pleading.” Entergy Answer to Westchester County at 23 (emphasis added). Entergy’s
lengthy brief in response to Westchester County’s pcti‘[ion2 offers only one relevant case,
Consolidated Edison Co. (Indian Point, Units 1 and 2), CLI-01-19, 54 NRC 109, 131-33 (2001),
as the basis for its position, and Staff cites no caselaw in favor of its position. The Commission '
in Consolidated Edison (a license transfer case, not a relicensing matter), did not have before it
the question at hand (in that case, both petitioner-intervenors had submitted at least one

admissible contention). However, the Commission offered as dicta (a “cautionary note”) the

following language:

*Much of Entergy’s 28-page response brief to Westchester County’s petition appears to
be a generic summary of Entergy’s interpretation of relicensing regulations on the whole, and,
therefore, would not be relevant to the question of whether Westchester- may intervene under
§ 2.309(f)(3) as a party by adopting and co-sponsoring New York State’s contentions.
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[We will not] permit wholesale incorpofation by reference by a

Petifioner who, in a written submission, merely establishes

standing‘and attempts, without more, to incorporate the issues of

other petitioners. Further, we would not accept incorporation by

reference of another petitioner's issues in an instance where the

petitioﬂer has not independently established compliance with ouir

reqﬁirements fpr admission as a party in its own pleadings by

submitting at least one admissible issue of its own. Our

contention-pleading _ruleé are designed, in part, "to ensure that full

adjudiéatory hearings are triggered only by those able to proffer at

least some minimal factual and legal foundation in support of their

contentions.”
Consolidated Edison Co. (Indiaﬁ Point, Units 1 and 2), CLI-01-19, 54 NRC at 133 (citing to
Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334
- (1999)). Although Consolidated Edison cited to Duke Eneréy to support its statement,
Westchester County notes that’Duke Energy did not involve the situation present here or
discu_Ssed in the 2001 Consolidated Edison decision. For these reasons, Westchester County
respectfully suggests that Consolidated Edison’s dicta should not control here.
Moreover, the passage of time and the subsequenf development of the Commission’s regulations
have O\l/er[aken any persuasive force that Consolidated Edison ’s 2001 “cautionary note” may
have had. When the Commission issued Consolidated Edison, 10 C.F.R. Part 2 did not‘ coﬁtain §
2.309(f)(3) — or even a Subpart C. Compare 10 C.F.R. Part 2 (2001), p. 42 (“Subpart C
[Reserved]”) with 10 C.F.R. Part 2 (2007). A review of.the 2001 edition of 10 C.F.R. Part 2
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reveals that the regulations did not contain a provision equivalent to the current § 2.309(f)(3).
See 10 C.F.R. § 2.714 (2001).> Two and a half years after Consolidated Edison, the Commission
revamped its intervelntion regulations. See generally 69 Fed. Reg. 2182 (J anﬁary 19, 2004). As
part of this regulatory restructuring, the Commission promulgated 10 CFR § 2.309(H)(3), a new
provision that pe.rmitted petitioners to adopt contentions presented by other petitioners and
plainly does not contain the restrictions tliat Entefgy seeks to impose by taking Consolidated
Edison out of its historical context. The Commission examined the preposed § 2.309(H)(3) as
part of the rule making process. See, e.g., 69 Fed. Reg. at 2202, 2221. Hed the Commission
»\v/i.shed to add the requirement that Entergy and the Staff now urge, it could have attempted to do
so. It did not, however. Accordingly, Westchester County respectfully submits that to the extent
Consolidated Edison intended its “cautionary note” to be more than dicta in 2001, it should not
now be read as grafting an additional requirement onto the subsequently-promulgated 10 C.F.R.
§ 2.309(f)(3), a requirement that appears nowhere in that subsection. Westchester County also
notes that Entergy and the Staff’s reading of 10 C.F.R. § 2.309(f)(3) serves no purpose here as
Westches-ter's admission as a party through '§' 2.309(1)(3)'s authorized adoptien process will not

delay the administrative proceeding or prejudice the applicant or the Staff.

v 3That Consolidated Edison was decided when a different generation of NRC regulations
applied is clear from its reference to § 2.714, a provision that no longer exists. See 59 N.R.C. at.
134, n. 20.



POINT 11

Westchester C'oimty is Entitled to Interested Local Governmental
Body Status Pursuant to 10 C.F.R. § 2.315(¢) '

In the altemative,Weétchester County is assured the right of participation provided by 10
C.F.R. § 2.315(c). Section 2.315(c) establishes a fight of participation by an interested local
‘governmental body repreéentative including the right to:
~ introduce evidence, interrogate witnesses where cross-examination
by the parties where cross-examination by the parties is
permitted..., advise the Commission without requiring the
representative to take a position with respect to the issue, file
proposed findings in those proceedings where findings are
permitted, and petition for review by the Commission under
§ 2.341 with respect to the admitted contentions.

--10 C.F.R. § 2.315(c). Pursuant to an earlier ASLB order in this proceeding, Westchester County
will have 30 days from the date of a contention being admitted to petition for interested
govemmental status under 10 C.F.R. § 2.315(c). See Licensing Board Order (Denying
Westchester County’s'Request for a 30-Day Extension of Time Within Which to Submit an
Amicus Curiae Brief) at 2 (Nov. 28, 2007), ML073320465. However, Westchester County
wishes to reiterate its intention to proceed as an interested local governmental body pursuant to
10 C:F.R. § 2.315(c) should the Board find in Entergy and Staff’s favor on the issue of
Westchester County’s party status. Notably, neither Entergy nor Staff oppose Westchester

County’s request for interested local governmental body status pursuant to 10 C.F.R. § 2.315(c).

~ See Entergy Opposition; Staff Opposition at 132, n. 30, 94.



CONCLUSION
For the above reasons, Westchester County fes.pectfully requests that the Board grant its
petition for a hearing and to intervene, granting Westchester County party status pursuant to 10
C.F.R. § 2.309(d)(2). Westchester C§unty further requests that the contentions offered by New
York State, and co-sponsored br adopted by Westchester County, be accepted. - In the alternative,
Westchester County séeks interested governmental body status pursuant to 10 C.F.R. § 2.315(c).

DATED: February 8, 2008 : '
' White Plains, New York - - Respectfully Submitted,
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_. CERTIFICATE OF SERVICE

Pursuant to 10 C.F.R. § 2.302(b) and §§ 2.305(b) and (f), I hereby certify that copies of the
foregoing Notice of Appearance and Notice of Intention to Participate and Petition to Intervene have
been served upon the parties indicated on RIDER “A” by first class mail and, where indicated, also by

electronic mail.
Q J D OM
D.PR '
Asgistant County Afto , of Counsel
ffice of the Westchester County Attorney

Dated at White Plains, New York this 8" day of February, 2008




CERTIFICATE OF SERVICE
RIDER “A”

- Lawrence G. McDade, Chair
Administrative Judge .
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Mailstop 3 F23

Two White Flint North

11545 Rockville Pike

Rockville, MD 20852-2738

lgm1@nrc.gov

Richard E. Wardwell

Administrative Judge

Atomic Safety and Licensing Board Panel

U.S. Nuclear Regulatory Commission

Mailstop 3 F23 ) /
Two White Flint North

11545 Rockville Pike

Rockville, MD 20852-2738

rew(@nrc.gov

Kaye D. Lathrop

Administrative Judge :
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
190 Cedar Lane E.

Ridgway, CO 81432

kdl2@nrc.gov

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Mailstop 3 F23
Two White Flint North
11545 Rockville Pike

Rockville, MD 20852-2738

Zachary S. Kahn, Esq.

Law Clerk

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Mailstop 3 F23-

Two White Flint North

11545 Rockville Pike

Rockville, MD 20852-2738
zxk1(@nrc.gov



Office of Commission Appellate Adjudication
U.S. Nuclear Regulatory Commission
Mailstop 16 G4

One White Flint North

11555 Rockville Pike

Rockville, MD 20852-2738
ocaamail@nrc.gov

Office of the Secretary

Attn: Rulemaking and Adjudications Staff
U.S. Nuclear Regulatory Commission
Mailstop 3 F23 e

Two White Flint North

11545 Rockville Pike

Rockville, MD 20852-2738
hearingdocket@nrc.gov

Sherwin E. Turk, Esq.
David E. Roth, Esq.
Lloyd B. Subin, Esq.
Beth N. Mizuno, Esq.
Christopher C. Chandler, Esq.
Kimberly A. Sexton, Esq.
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Mailstop 15 D21
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
set@nrc.gov
der@nrc.gov
lbs3@nrc.gov
bnm1@nrc.gov

Kathryn M. Sutton, Esq.

Paul M. Bessette, Esq.

Martin J. O’Neill, Esq.

Mauri T. Lemoncelli, Esq.
Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, NW

Washington, DC 20004 -
ksutton@morganlewis.com
pbessette@morganlewis.com
mo’neill@morganlewis.com
mlemoncelli@morganlewis.com
cadams@morganlewis.com



Elise N. Zoli, Esq.
Goodwin Procter, LLP
Exchange Place

53 State Street

Boston, MA 02109
ezoli@goodwinprocter.com

William C. Dennis, Esq.
Assistant General Counsel
Entergy Nuclear Operations, Inc.
440 Hamilton Avenue

White Plains, NY 10601
wdennis@entergy.com

Robert D. Snook, Esq.
Assistant Attorney General

" Office of the Attorney General
State of Connecticut

55 Elm Street

P.O. Box 120

Hartford, CT 06141-0120
robert.snook@po.state.ct.us

Daniel E. O’Neill, Mayor
James Seirmarco, M.S.
Village of Buchanan
Municipal Building

236 Tate Avenue
Buchanan, NY 10511-1298
vob@bestweb.net

Daniel Riesel, Esq.
Thomas F. Wood, Esq.
Jessica Steinberg, J.D.
Sive, Paget & Riesel, P.C.
460 Park Avenue
New York, NY 10022
driesel@sprlaw.com
jsteinberg@sprlaw.com

Michael J. Delaney, Esq.

Vice President - Energy Department

New York City Economic Development Corporation (NYCEDC)
110 William Street
New York, NY 10038
mdelaney@nycedc.com
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Arthur J. Kremer, Chairman

New York Affordable Reliable Electricity Alliance (AREA)
347 Fifth Avenue, Suite 508

New York, NY 10016

kremer@area-alliance.org

ajkremer@rmfpc.com

"Manna Jo Greene, Director
Hudson River Sloop Clearwater, Inc.
112 Little Market St.
Poughkeepsie, NY 12601
Mannajo@clearwater.org

~ Susan H. Shapiro, Esq.

. Weschester Citizen’s Awareness Network
(WestCan), Citizens Awareness Network (CAN) etc.
21 Perlman Drive

Spring Valley, NY 10977

- mbs@ourrocklandoffice.com

Nancy Burton

- 147 Cross Highway
Redding Ridge, CT 06876
NancyBurtonCT@aol.com

Richard L. Brodsky, Esq.

New York State Assemblyman
5 West Main Street, Suite 205
Elmsford, NY 10523
'brodskr@assembly state.ny.us
richardbrodsky@msn.com

John LeKay

FUSE USA

351 Dyckman Street
Peekskill, NY 10566
fuse _usa@yahoo.com

Diane Curran, Esq.

Harmon, Curran, Speilberg & Eisenberg, LLP
Suite 600

1726 M Street, NW

Washington, DC 20036
dcurran@harmoncurran.com



Phillip Musegaas, Esq.
Victor Tafur, Esq.
Riverkeeper, Inc. -

828 South Broadway
Tarrytown, NY 10591
phillip@riverkeeper.org
vtafur@riverkeeper.org

John J. Sipos, Esq.

Assistant Attorney General
Office of the Attorney General
State of New York °

The Capitol

Albany, NY 12224 _
John.Sipos@oag.state.ny.us

Katherine Kennedy, Esq., Special Deputy Assistant Attorney General
Mylan Denerstein, Esq., Executive Deputy Attorney General for Social Justice
Janice Dean, Esq., Assistant Attorney General
Office of the Attorney General
Envirenmental Protection Bureau
120 Broadway
New York, NY 10271 -
Katherine.Kennedy@ oag. state. ny.us
Mylan.Denerstein@ oag.state.ny.us
Janice.Dean@oag.state.ny.us

Joan Leary Matthews, Esq.

Senior Attorney for Special Projects

New York State Department of Environmental Conservatlon
625 Broadway, 14™ floor

Albany, NY 12233-5500

jlmatthe@gw.dec.state.ny.us.



