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 Pursuant to 10 C.F.R. § 2.323(c), the Department of Energy (DOE) files this opposition 

to the State of Nevada’s February 4, 2008 motion for leave to file a limited reply (Motion for 

Leave).  The Motion for Leave is without merit and should be denied. 

Discussion 

 As Nevada concedes, the Nuclear Regulatory Commission’s Rules of Practice do not 

provide for replies on appeals in the Yucca Mountain proceeding.  This intentional omission, in 

contrast to other proceedings where replies on appeal are permitted, is sufficient to defeat 

Nevada’s Motion for Leave.1 

 In any event, a reply should not be permitted absent “compelling circumstances” that 

would be sufficient to warrant a reply in connection with a motion before the Pre-License 

                                                 
1 The rules applicable to the Yucca Mountain proceeding do not provide for replies with respect 
to either interlocutory appeals (10 C.F.R. § 2.1015(b)) or appeals from initial decisions 
(10 C.F.R. § 2.1015(c)).  In contrast, the rules that govern reactor licensing allow replies by 
petitioners on review of initial decisions (10 C.F.R. § 2.341(b)(3)), though not on appeals from 
permitted interlocutory decisions (§ 2.311(a)).  It is thus clear that when the Commission wants 
to permit reply briefs, its Rules so provide. 
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Application Presiding Officer (PAPO) Board.2  The sole example of “compelling circumstances” 

provided in the Rules is a demonstration by the moving party “that it could not reasonably have 

anticipated the arguments to which it seeks leave to reply.”3   

 Nevada’s Motion for Leave to File does not claim that such compelling circumstances 

exist here.  Nevada does not identify any argument that DOE made on appeal that it did not make 

before the PAPO Board, and that Nevada therefore could not have anticipated in its opening 

brief.  To the contrary, DOE’s arguments on appeal repeat its arguments before the PAPO Board, 

often verbatim.  This includes DOE’s arguments regarding the standards for regulatory 

interpretation.4 

 Additionally, Nevada identifies no new relevant facts.  Nevada seeks to argue in its Reply 

that it cannot finalize contentions because the LSN lacks such documents as the final preclosure 

safety analysis and the Total System Performance Assessment (TSPA).   That is not a relevant 

consideration to the interpretation of the regulations, but in any event Nevada’s opening brief 

already includes that argument.5  Indeed, the original declaration by Nevada’s expert Mike 

Thorne already addresses Nevada ability to prepare contentions regarding the TSPA.6     

                                                 
2 See 10 C.F.R. § 2.323(c) (filing of a reply to an opposition to a motion allowed only with leave 
upon showing of “compelling circumstances”).   
3 Id. 
4 E.g., The Department of Energy’s Response to the State of Nevada’s Motion to Strike DOE’s 
October 19, 2007 LSN Recertification and to Suspend Certification Obligations of Others Until 
DOE Validly Recertifies (November 9, 2007) at 7-14 (making same arguments regarding 
regulatory interpretation).   
5 E.g., The State of Nevada’s Brief on Appeal from the PAPO Board’s January 4, 2008 and 
December 12, 2007 Orders (January 15, 2008) at 16-17 (section of brief arguing that it is 
“impossible” for Nevada to frame contentions because “critical” documents are not currently 
included on the LSN). 
6 See Original Thorne Declaration ¶ 10, Exhibit A to Nevada Motion to Strike (“However, using 
the LSN data base in its current form to predict what the TSPA-LA will look like, and to draft a 
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Conclusion 

 The Rules of Practice do not permit a reply. Moreover, there are no compelling 

circumstances that warrant a reply and Nevada’s proposed Reply is nothing more than an attempt 

to repeat arguments it has already made.  DOE urges the Commission to deny Nevada’s Motion 

for Leave and to decide Nevada’s appeal on the basis of the papers authorized by the Rules of 

Practice.  In the event the Commission were to grant Nevada’s Motion for Leave, however, DOE 

respectfully requests that the Commission give DOE leave to respond on the merits to the Reply. 
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reasonably complete set of TSPA contentions, would be analogous to trying to put a one 
thousand piece jigsaw puzzle together . . . .”). 
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