S LAS 1 S0 s

AW
o DOCKETED
USNRC

February 6, 2008 (:8:15am) February. 5, 2008

OFFICE OF SECRETARY :
RULEMAKINGS AND " UNITED STATES OF AMERICA

ADJUDICATIONS STAFF  \CLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
Pa‘ina Hawaii, LLC Docket No. 30-36974-ML
ASLBP No. 06-843-01-ML

Material License Application

g e N N’ N N

INTERVENOR CONCERNED CITIZENS OF HONOLULU’S REPLY BRIEF
RE: THE COMMISSION’S JANUARY 15, 2008 DIABLO CANYON DECISION

. INTRODUCTION

Pa‘ina and the Staff devote the lion’s share of their initial briefs arguing the Staff has no
legal obligation to disclosé in its environmental assessment (“EA”™) information properly
identified as safeguards information or otherwise restricted for national security reasons. On that

limited point, there is no dispute. Pa‘ina and the Staff ignore, however, that not all information

related to the analysis of terrorist threats falls into thét category. As the Diablo Canyon decision
shows, while the Staff may not be obliged to disclose all of the methodologies, data or |
calculations that go into its analysis, it can, consistent with national security inferests, disclose —
and thei‘efore, under the National Environmental Policy Act (“NEPA”), must disclose — the
.r‘esults of that inquiry, including identification of “the most severe plausible threat scenarios” and
all foreseeable consequences. Final EA for Diablo Caﬁyon ISFSI at 7 (Aug. 2007)
(ML072400303). Moreover, the‘Staff must identify in the EA all data and analyses on which it
relied and disclose all “[r].eleasable'documents (or releasable portions of documents),” including

the non-sensitive portions of documents the Staff claims contain some safeguards information.
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" Pacific Gas & Elec. Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage

Installation), CLI-08-01, 67 NRC ___ slip. op. at 18 (Jan. 15, 2008).
Coneemed Citizens contends the Pa‘ina EA fa11ed to satisfy the standards enunciated in -

Diablo Canyon, as well as others established by Ninth Circuit precedent. The Board should

admit these contentions to resolve the parties’ disputes regarding the Pa‘ina EA’s deficiencies.

L CONCERNED CITIZENS PRESENTS VALID CONTENTIONS REGARDING THE
STAFF’S FAILURE TO TAKE A HARD LOOK AT POTENTIAL IMPACTS"

A. Concerned Citizens Raises A Vahd Dispute Regarding The Staff’s Legal Duty To
Quantify Terrorism Risks. -

In San Luis Obispo Mothers for Peace v. Nuclear Regulatory Comm’n, 449 F.3d 1016

(9™ Cir. 2006) (“SLOMFP”), the Ninth Circuit held “that precise quantification of a risk i-s not

necessary to trigger NEPA’s requirements.” l_cl at 1032 (emphasis added). That does not mean,
as the Staff argues, that the court repudiéted its long-established precedent that “objective
quantification of the impacts” is preferred, and “[g]eneral.statements about possible effects and
some risk do not constitufe [the requisite] hard look absent a justification regarding why more

definitive information could not be provided.” Klamath-Siskiyou Wildlands Center v. Bureau of

Land Mah@gement, 387 F.3d 989, 994 (9™ Cir. 2004) (quoting Neighbors of Cuddy Mountain V.

United States Forest Service, 137 F.3d 1372, 1380 (9" Cir. 1998)); see Staff’s Response at 9-10.

Moreover, contrary to the Staff’s clai.rn., Diahlo Canyen did not involve a challenge toithe Staff’s
failure ;co justify the lack of a quantitative analysis of terroris;[ threats, and, thus, the Commission
had ho occasion to address this issue. |

Pa‘ina and the Staff’s denialh that the Staff was legally obliged to justify its failure to
* quantify terrorism risks merely establish the existence of “a genuine dispute” on “a material issue

of law,” warranting admission of Concerned Citizens’ contenﬁon. 10 C.F.R. § 2.309(H)(1)(vi).



B. Diablo Canyon Refutes Pa‘ina’s And The Staff’s Claims That Security Concerns
Preclude Disclosure Of Plausible Terrorist Scenarios.

As predicted, Pa‘ina and the Staff leap from the Commission’s uncontroversial statement

that “certain information cannot be made public for security reasons” to the unsupported claim
the Staft has no obligation to disclose in its environmental assessment any meaningful

information regarding its analysis of terrorist threats to the proposed irradiator. Pacific Gas &

Elec. Co., CLI-08-01, slip. op. at 9 (emphasis added). Diablo Canyon says nothing of the sort. |
| The Staff’s claim that security concerns preclUd¢ identification in the Pa‘ina EA of
“plausible t}treat scenarios” cannot be squared with the disclosures the Staff made in the Diablo}

Canyon EA. Staff’s Response at 10; see also id. at 13-15. The Diablo Canyon EA went far

* beyond the Pa‘ina EA’s bald clalm that the Staff considered plausible threat scenarios and
actually listed “the most severe plau51ble threat scenarlosb, > which 1nclud¢d a large alrcraft
itnpact similar in matgnitude to the attacks of September 11, 2001, and ground assaults using
expanded adversary characteristics consistent with the ciesign'basis threat for radiolo gical
sabotage for nuclear power plants ? F1nal EA for Diablo Canyon ISFSI at 7. The Pa‘ina EA
fails to provide a similar dlsclosure of the threat scenarios the Staff deemed plausible and, thus

does not contain “a sufficient description of [the Staff’s] scenario identification process.” Pacific

Gas & Elec. Co., CLI-08-01, slip. op. at 11. To resolve the parties’ dispute over this issue, the

Board should admit this aspect of Concerned Citizens’ amended environmental contention 3.'

' As noted in its initial brief, Concerned Citizens does not propose “litigation over the
plausibility of particular threat scenarios.” Staff’s Response at 11; see also id. at 14. Rather, it
seeks resolution of the limited issue whether the Pa‘ina EA’s failure to disclose the threat
- scenarios the Staff deemed plausible violated NEPA. The parties’ dispute would be resolved at
summary judgment, based on the existing record, not at trial.



C. Diablo Canyon Confirms The Inadequacy Of The Staff’s Analysis Of Identified
Impacts.. ’

Diablo Canyon provides no support for the Staff’s claim that “information security

constraints” justify the Pa‘ina EA’s failure to quantify or otherwise analyze meaningfully the

potential consequences of a terrorist attack. Staff’s Response at 17. In Diablo Canyon, the

Commission based its rejection of challenges to the Staff’s analysis on the fact the Diablo

Canyon EA “expressly discusses the Staff’s analysis of dosage.” Pacific Gas & Elec. Co., CLI-
08-01, siip. op. at 12. The Diablo Canyon EA disclosed the results of the Sfaff’s evaluation of
“the most severe plausible threat scenarios,” stating that “the dose to the nearest affected resident =
... would likély be well below 5 rem.” Final EA for Diablo Canyon ISFSI at 7.2 |
The Pa‘ina EA contains no similarly detailed analysis of “the range vof environmental
impacts likely to result in the event of a terrorist attack” on the proposed irradiator, giving the
pnblic no understanding of how the Staff concluded offsite releaée of radioactive material from
an act of sabotage at the irradiéto_r or detonation of a dirty bomb .would not result in potentially
~ significant impacts: SLOMEFP, 449 F.3d at 1034, see also 40 C.F.R. § 1500.1(b) (NEPA’s
purpose to ensure environmental information available to public). The Staff’s claim Concerned
Citizens has not carried its burden of showing such impacté are foreseeable is pnzzling, since it
was the Staff itself that identiﬁed these impacts as potential _results of plausible threat scenarios.

See Staff’s Response at 17-18, 20; see also Pa‘ina EA at-B-5 to -6 (ML071150121)

(“radiological sabotage of the sources in the irradiator” could result in “radioactive material
escaping the pool,” while a dirty bomb using Cobalt-60 from Pa‘ina’s irradiator “could create

fear and panic, contaminate property, ... require potentially costly cleanup,” and “result in

2 Pa‘ina’s bald assertion that 40 C.F.R. §:1502.22(b)(3) is inapplicable to EAs ignores -
that SLOMFP involved a challenge to an EA. Pa‘ina’s Response at 8; see also SLOMFEP, 449
F.3d at 1033-34; id. at 1031 (requiring “low probability-high consequence analysis”™). |
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radioactive contamination of several city blocks to an entire city,” as well as cause immediate
deaths or serious injuries). Even if the Staff thought such consequences “unlikely,” it still was

obliged to analyze their significance and disclose the results of its inquiry in the EA. Staff’s

Response at 17; see also SLOMFP, 449 F.3d at 1031 (Under NEPA, Staff must “conduct a low
probability-high consequence analysis”). Its failure to do so presents an admissible dispute

~ whether the Staff’s conclusory analysis satisfied NEPA.

D. . . Concerned Citizens’ Challenge To The Staff’s Failure To Analyze All
Foreseeable Consequences Of A Terrorist Attack Is Admissible.

Concerned Citizens does not, as the Staff argues, seek “a cbntested inquiry into the
‘credibility of various hypothetical terrOrist.attacks.”_ Staff’s Response at 21. Rather, it
challenges the Staff’s failure to analyze foreseeable coné_equences of threats the Staff itself has
deemed plaﬁsible. See SLOMFP, 449 F.3d at 1031 (requiring “low probability-high
consequence analysis™). In the Pa‘ina EA, the Staff acknowledges the potential for “radiological
sabotage of the sourées in the irradiator” to result in “radioactive material escaping the pool.”
Pa‘ina EA at B-5 to -6. The Pa‘ina EA also notes't_hat incidents iﬁvolving a dirty bomb ﬁsing
Cobalt-60 from Pa‘ina’s irradiator could cause “radioactive contamination of several city blocks
to an entire city.” Id. at B-6.

Like the Diablo Canyon EA, the Pa‘iﬁa EA givés no indication the Staff evaluéted the
significance of “environmental effects on the surrounding land” and “non-fatal health éffects

(e.g., latent cancers) from a hypothetical terrorist attack.” Pacific Gas & Elec. Co., CLI-08-01,

slip. op. at 20. Even if the Pa‘ina EA is correct in concluding “immediate health effects ...
would likely be minimal” (and, unlike the Diablo Canyon EA, it provides no exposure

estimates), what about the potential long-term health effects? Pa‘ina EA at B-6 (emphasis



added). What impact would there be on Hawai‘i’s economy, residents and visitors in the évent a
dirty bomb shuts down Honolulu’s international airport — its main transportation hub — while
dispersed radiation is cleaned up? The EA provides no ﬁnalysis of these foreseeable health,
economic énd so¢ial impacts, which NEPA requires the Staff to assess to determine whether
Pa‘ina’s propésal may have significant impacts, triggering the need for an environmental impact
statement (“EIS™). 40 C.F.R. § 1508.8. The Board should admit this cérﬁention to determine

whether the Staff failed to take the requisite “hard look™ at all of the direct and indirect impacts

of Pa‘ina’s proposed undertaking. See Pacific Gas & Elec. Co., CLI-08-01, slip. op. at 20-21.
Concerned Citizens’ challenge to the Staff’s failure to evaluate impacts associated with
terrorist attack on Cobalt-60 sources in transit to or from the proposed irradiator also presents an

admissible dispute. The Staff’s reliance on Diablo Canyon to argue such impacts are beyond the

scope of this proceeding is misplaced. Staff’s Response at 21. In that case, the Commission held

the proceeding’s scope is properly “limited to the analysis of the NEPA-terrorism consequences

- of licensing the ISFSI.” Pacific Gas & Elec. Co., CLI-08-01, slip. op. at 28. Here, the Board has
already recognized the interrelation between licensing Pa‘ina’s irradiator and impacts related to
transportation of radioactive sources:

’

Because [Pa‘ina’s] proposed facility cannot operate without regular shipments of
Co-60 sources, the transportation of the radioactive sources shipped to and from
the facility ... appear to be connected and intertwined actions whose potential
impacts may need to be examined in the final EA. :
Licensing Board Order (Ruling on Admissibility of Intervenor’s Amended Environmental
Contentions) at 18 (Dec. 21, 2007) (“12/21/07 Board Order™). A’cbcordingly, the Board

concluded that, “in the context of a NEPA contention at the contention admissibility stage, it

cannot be concluded that transportation impacts are beyond the scope of the proceeding.” Id.



Potential éttacks on sources in transit to or from Pa‘ina’s irradiator are simply another
type of “transportation impact” the Staff was obliged to Vevaluate inits EA. Id. The Staff’s claim
it has already considered “the impacts of such an éttack ... in the context of assessing risks to
Part 71 licensees generally,” even if true, would not satisfy NEPA’s requirements. Staff
Response at 21. “Neither the draft nor the final EA cite this [generic .EI.S], much less summarize
in the final EA the issues and reasoning of the generic study as is required when incorporating
such environmental documents.” .12/21/07 Board Order at 18-19.

Moreover, the Staff cannot shift to Concerned Citizens the burden of evaluating impacts.
Having submitted éXpert comments raising the issue, the Staff wés obliged to “[sjupplement, -
improve, or modify its analysis” or, at a minimum, “[e].xplain why the cémments do not warrant
further agency response, citing the sources, authorities, or reasons'which support the agency’s
position.” 40 C.F.R. § 1503.4(3), (5).> The Staff did none of these, violating NEPA.

[I. CONCERNED CITIZENS PRESENTS AN ADMISSIBLE CHALLENGE TO THE

STAFF’S FAILURE TO IDENTIFY DOCUMENTS ON WHICH ITS CONCLUSIONS

RELY AND TO DISCLOSE ALL NON-SENSITIVE INFORMATION

That the Staff “need not disclose data underlying [its] analysis when it is withheld for -
security reasons consistent with [Freedom of Information Act (FOIA)] exerﬁptions” does not
mean it is free to ignore NEPA’s command to take a hard look at potential impacts associated
with terrorist attack. Staff’s Response at 15. As the Supreme Court has explained:

The decisionmaking and public disclosure goals of [NEPA] §- 102(2)(C), though
certainly compatible, are not necessarily coextensive. Thus, § 102(2)(C)

3 Commission precedent requires only that Concerned Citizens “allege, with expert and
technical backing,” that the Staff failed to evaluate plausible scenarios involving terrorist attack
on sources in transit. Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation),
CLI1-04-22, 60 NRC 125, 139 (2004). Dr . Resnikoff’s declaration satisfies that burden.
Moreover, the Staff’s claim it has already considered “the impacts of such an attack” implicitly
concedes that the Staff considers such attacks plausible. Staff’s Response at 21.




contemplates that in a given situation a federal agency might have to include
environmental considerations in its decisionmaking process, yet withhold public
disclosure of any NEPA documents, in whole or in part, under the authority of a
FOIA exemption.

Weinberger v. Catholic Action of Hawaii, 454 U.S. 139, 143 (1981); see also SLOMEFP, 449

F.3d at 1034. The NRC’s Environmental Review Guidance for Licensing Actions Associated
- with NMSS Programs compliance recognizes this, providing:

where an EA or EIS is required for a proposed action that is classified[,] ..

[tIhese documents should be organized so that classified information is mcluded

in an appendix that is not made publically [sic] available wh11e unclassified

portions can be made avallable to the public. :
NUREG-1748 at 1-11 (citing 40 C.F.R. § 1507.3(c)). Thus, in addition to the publicly available
discussion in Appendix B to the EA, there are supposed to be other, non-public documents that
contain the Staff’s site-specific analysis of the potential terrorist threats associated with operating
Pa‘ina’s proposed irradiator at the Honolulu International Airport, in the middle of urban O‘ahu

and adjacent to numerous military installations, allowing “the NRC Staff (and th_e Commission,

on review) [to] perform[] the evaluation the Ninth Circuit directed.” Pacific Gas & Elec. Co.,-

CLI-08-01, slip. op. at 9; see also id. at 25 n:98 (Commission “ultimately. will review the range

of terrorist events considered by the Staff”).

Desp1te this requlrement there is no indication anywhere in the EA s list of references
- that the Staff actually performed this site- spemﬁc analysis. See Pa ina EA at B-8. The EA does
not identify a single report, memorandum, spreadsheet, or even email as contal_nlng the hard look
at terrorism-related impacts mandated by law, much less the separate, elassiﬁed appendix
NUREG-1748 requires. If, as the Staff repeatedly insists, it actually performed the requisite
review, the Staff was obliged to identify it in the EA. It did not.

In Diablo Canyon, the Commission found similar “indications that the Staff’s list of

references [in the EA] is still incomplete.” Pacific Gas & Elec. Co., CLI-08-01, slip. op. at 18.




| Noting that “the Siaff has identified no applicable FOIA exemption(s) to justify excluding any
documents from the reference list,” the Commission admitted SLOMFP’s “Contention 1(b) to
the extent that it alleges that the Stéff failed to provide sonrce documents or infoi*mation
underlying its analyéis, and failed to identify appro.priate FOIA exemptions for its withholding
aecisions.” Id., slip op. at 18-19. The Board should likewise admi‘i this aspect of Concerned

Citizens’ challenge to the Pa‘ina EA.*

IV. CONCERNED CITIZENS PROPERLY CHALLENGES THE STAFF’S RELIANCE
ON MITIGATION MEASURES TO AVOID PREPARING AN EIS

In Diablo Canyon, the Staff based its Finding of No Signiﬁcant Impact (“FONSI”) on its

éonclusion that tile maximum radiation exposuré to the public from “the most severe plausible
threat scenarios” ~ below 5 rem — was insignificnnt. Final EA for Diablo Canyon ISFSI at 7.
The Staff’s additional observation that, “[i]n some situations, emergency planning and fesponse
actions could provide an additional measurevof protection,” was not key to its FONSI. Id.

Accordingly, the Commission concluded there was no need to litigate “that self-evident, and

unexceptional, proposition.” Pacific Gas & Elec. Co., CLI-08-01, slip. op. at 21.

~ In contrast, in the Pa‘ina EA, the Staff relied on “enhanced security compensatory
measures” to “provide high assurance that a terrorist act will not lead to significant radiological
consequences;” that is, to avoid significant impacts that would trigger an EIS. Pa‘ina EA at B-7 ,
see also id. at B-6 (measures would “reduce the risk Qf potential radiological consequences if an

attack was [sic] successful”). The EA expressly states it arrived at its FONSI “[b]ased on” all of

* Concerned Citizens does not claim “the Staff improperly relied on prior security
assessments.” Staff’s Response at 11. Rather, the challenge is to the Staff’s failure to identify
the assessments it deemed applicable and to cite to any analysis applying those generic

-assessments to the specific circumstances presented by Pa‘ina’s proposal.



“the various protective and mitigating factors,” including the security compensatory measures.

Id. at B-7.°

Because the FONSI in Diablo Canyon did not turn on the mitigation measures’
effectiveness, the Commission was not faced with the issue presented in this proceeding: whether

the Staff was obliged to show those measures “will render [negative] impacts so minor as to not

’ warranf an EIS.” National Parks & Conservation Association v. Babbitt, 241 F.3d 722,734 (9™
Cir. 2001). Concerned Citizens respectfully submits the Board should admit this contention to
resolve the parties’ dispute over whether the Staff éatisﬁed its NEPA duties, basing the Board’s
decisioh on controlling Ninth Circuit precedent. See id. (“mere listi.ng of mitigation measures,

without supporting analytical data, is insufficient to support a finding of no significant impact™).

-~

V. CONCLUSION
For the reasons set forth herein and in its other briefs regarding amended environmental
contention 3, Concerned Citizens respectfully submits the Board should admit its challenges to

the Staff’s analysis of potential impacts from terrorist attack.

Dated at Honolulu, Hawai‘i, February 5, 2008. ‘

Respectfully submitted,

D

DAVID L. HENKIN
Earthjustice

223 South King Street, Suite 400
Honolulu, Hawai‘i 96813
Tel. No.: (808) 599-2436
Fax No. (808) 521-6841
Email: dhenkin@earthjustice.org

> Contrary to the Staff>s post hoc assertioné nothing in the Pa‘ina EA suggests the Staff
would have arrived at a FONSI in the absence of mitigation measures that allegedly ensure
against significant radiological consequences.
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