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October 8, 2007

VIA FEDERAL EXPRESS

Marcia M. Waldron, Clerk
Office of the Clerk
United States Court of Appeals
For the Third Circuit
21400 United States Courthouse
601 Market Street
Philadelphia, PA 19106-1790

ATTENTION: Shannon L. Craven, Case Manager

Re: New Jersey Department of Environmental Protection v. U.S. Nuclear Regulatory
Cormnission, et al., Docket No. 07-2271 (3d Cir.)

Dear Ms. Waldron:

Pursuant to Rule 27 of the Federal Rules of Appellate Procedure, enclosed -for filing please find the
original and four copies of the "Response by AmerGen Energy Company, LLC to Motion to Proceed as
Amicus Curiae and Extend Time to File Amicus Curiae Brief in Support of Petitioner" and the
Associated Certificate of Service. Please date-stamp a copy of the Response to indicate the date of
filing and return it to me in the enclosed stamped, self-addressed envelope.

Please contact me if you have any questions. Thank you for your attention to this matter.

Sincerer ,

Brad F gg7
Counsel for AgerGen Energy Company, LLC

cc: R. Scott Clayton, Esq.
Eileen P. Kelly, Esq.
Charles E. Mullins, Esq.
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

NEW JERSEY DEPARTMENT OF )
ENVIRONMENTAL PROTECTION, )

)
Petitioner, ))

v. ) No. 07-2271
)

U.S. NUCLEAR REGULATORY )
COMMISSION & AMERGEN ENERGY )
COMPANY, LLC, )

)
Respondents. )

RESPONSE BY AMERGEN ENERGY COMPANY, LLC TO MOTION
FOR LEAVE TO PROCEED AS AMICUS CURIAE AND EXTEND TIME

TO FILE AMICUS CURIAE BRIEF IN SUPPORT OF PETITIONER

Pursuant to Rules 27 and 29 of the Federal Rules of Appellate Procedure,

AmerGen Energy Company, LLC ("AmerGen"), the Private Respondent in this

matter, respectfully responds tothe "Motion for Leave to Proceed as Amicus

Curiae and Extend Time to File Amicus Curiae Brief in Support of Petitioner,"

filed on October 2, 2007, by the Ocean County Board of Chosen Freeholders

("Movant"). Although AmerGen would not necessarily oppose the filing of a

proper amicus brief by the Movant or a request for reasonable additional time to

make such a filing, AmerGen notes that the present Motion is procedurally flawed

because it seeks actual advance leave to file an amicus brief before the filing of

said brief.
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Rule 29 of the Federal Rules of Appellate Procedure requires an amicus

curiae to file its actual amicus brief seven days after the party whom it supports

files its principal brief, either as a consented filing, or with a motion for leave to

file. FED. R. App. P. 29(b), (e). Rule 29(b) states that a motion for leave to file

"must be accompanied by the proposed brief." FED. R. App. P. 29(b). While Rule

29(e) authorizes the Court to grant leave for later filing, it also provides that any

motion for leave to file an amicus brief will be accompanied by the proposed brief.

FED. R. App. P. 29(e). Nothing in the Rules authorizes what the Movant apparently

seeks here, namely, advance permission to proceed as an amicus, prior to the

submission of its proposed brief to the Court or to the parties to the appeal, and

prior to satisfaction of the showings required by FED. R. App. P. 29(b)(1) and (2).
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Accordingly, AmerGen respectfully submits that the Motion is procedurally

deficient, and should be denied in its present form for that reason. In the event that

the Court nevertheless grants the Movant leave for later filing or to file an amicus

brief, AmerGen would request that the schedule for any such submission include

sufficient and reasonable time for AmerGen to include any necessary response in

its own principal brief.

Respectfully submitted,

Morgan, eewisZBockius LLP
1111 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
Tel: (202) 739-5191
Fax: (202) 739-3001
bfagg(morganlewis.com

Dated: October 8, 2007
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CERTIFICATE OF SERVICE

I hereby declare under penalty of perjury that I served, on behalf of Private
Respondent AmerGen Energy Company, LLC, the "Response by AmerGen Energy
Company, LLC to Motion for Leave to Proceed as Amicus Curiae and Extend
Time to File Amicus Curiae Brief in Support of Petitioner" in Case No. 07-2271,
by placing the original and four copies in an overnight delivery service, postage
prepaid, addressed to -this Court, and on the following counsel by placing'two
copies of the same in an overnight delivery service, posted prepaid:

R. Scott Clayton, Esq.
Berry, Sahradnik, Kotzas & Benson
A Professional Corporation
212 Hooper Avenue
P.O. Box 757
Toms River, NJ 08754-0757
(732) 349-4800

Eileen P. Kelly, Esq.
Deputy Attorney General
State of New Jersey
Office of the Attorney General
Division of Law
25 Market Street
P.O. Box 093
Trenton, New Jersey 08625-0093
(609) 984-5612

Charles E. Mullins, Esq.
Senior Attorney
U.S. Nuclear Regulatory Commission
11555 Rockville Pike
Rockville, MD 20852-2738
(301) 415-1618

rad Fagg, 
I q7

Dated: October 8, 2007
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