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NUCLEAR REGULATORY COMMISSION-_, - D%%ﬁiTcED'
| - BEFORE THE COMMISSION o January 18, 2008 (448pm)
' ' OFFICE OF SECRETARY
- RULEMAKINGS AND
In the Matter o f ADJUDICATIONS STAFF
AMERGEN ENERGY COMPANY LLC o ‘ : Doéket'No.'_
(Oyster Creek Nuclear Gen_eratm_g Station) - o ' . 50-219-LR
, .‘ Intl"re‘ Ma’tter of
J C
 ENTERGY NUCLEAR OPERATIONS INC. ‘. : | | " Docket No. -
- (Indian Point Nuclear Generatmg o o - -50-247-LR ‘
* Units 2 and 3) | o _ and 50-286-LR
In the Matter of”
ENTERGY NUCLFAR OPERATIONS INC S Docket No.
(Pllgrrm Nuclear Power Statron) B ‘ - 50-293-LR
In the_Matt'er of
_ENTERGY NUCLEAR OPERATIONS, INC. ~ Docket No.

(Vermont Yankee NucIear Power Station) ' 50-271-LR’

'STATE OF NEW YORK’S RESPONSE IN SUPPORT OF THE
PETITION TO SUSPEND LICENSE RENEWAL REVIEWS
FOR OYSTER CREEK, INDIAN POINT, PILGRIM, AND
VERMONT YANKEE NUCLEAR POWER PLANTS

~ PENDING INVESTIGATION OF NRC STAFF REVIEW PROCESS
AND CORREC’I ION OF DEFICIENCIES v '

I. The State of New York submits thrs response in support of the petition dated January
3, 200[8'] submitted by Nuclear InfOrmation and Reeource Serviee' J ersey Shore Nuclear Watch,
Inc.; Grandmothers, Mothers and More for Energy Safety, New J ersey Public Interest Research

lemp/m“e SEcy-02| -_5£QV~02-



' Group, New J ersey Sierra Club; New J ersey Envrronrnental Federatlon Rlverkeeper Inc
‘ Pilgrrm Watch and New England Coahtlon (collectively, “Envrronmental Groups”) The _
Envrronmental Groups petition requests that the NRC Suspend 1ts hcense renewal rev1ews of
- four nuclear power plants - Oyster Creek Indian Pomt Pll gnm and Vermont Yankee pendmg -‘
| an mvestlganon by the Nuclear Regulatory Commissmn (“Commrssmn ‘or “NRC”) of the NRC
Staff rev1ew process and correctron of deﬁmencres in that process As noted in the above | '
‘caption, Entergy NUclear_Operations t“_Entergy’ ’5 operates th_ree of-those plants: Indian Point;
Pilgrim, and Vermont Y-ankee. | ) |
2. On Novernber 3'0,’__2()0__"_/, the S_tate 'of New Yo'rk suh_r_nitted a NOtice of lntenti_on to
_ Participate and Pe_tition to .Intervene m the Indian Point relicensing rnatter; Entergy operates
" Units T, 2, and 3 at lndi'an POint,l'ocated in Buchanan; New York.' Approximately 20 million
people -reside or work within a SO;rnilej radius of these plants ’th'e' highest surrounding population E
_ V-densny of any nuclear power station in the natlon ‘The State of New York S petltron in the
Indian Pomt rehcensrng matter is pendmg before the NRC s Atomic Safety chensmg Board
~ (“ASLB”). | - |
'3." The NRC_.Staff revie‘w' process and deﬁciencies that fomi the basis of the -
‘Environr'nenta,l Groupsf petition to suspendv license renewal reviews for 'Ind_ian Point and the three
other plants were identified in the.recent report of _the NRC Cffice of the’ Inspector General

(“QIG”), entitled Audit of NRC ’S License Renewal P,rograrnl (OIG-07-A-15), dated S_epternber 6,

lThe State of New York makes thls submission pursuant to 42 U.S. C § 2021(1) as well as
pursuant to its status as a petitioner in ASLB Proceedmg No. 07-858-03-LR- ‘BDO1. Last week,
the Commission issued a scheduling order directing that responses-to the instant petition be filed
by January 18, 2008. New York’s application for party status in the Indlan Point ASLB
Proceeding has not yet been dec1ded The State’s part1c1pat10n in this petition at this juncture
does not waive any of the State’s rights to partlclpate asa party in the Indian Point ASLB
' Proceedmg

‘.



2007 (“OIG Report”)
4 The OIG Report was. based on an OIG audit that “was to determme the effectlveness
of NRC s license.re'n'eWal s'afety reviews.” OIG Report p i It 1dent1ﬁed a number of problems

)

with the NRC Staff reviews of nuclear power plant relicensmg apphcatlons mcludmg the

 following:
« . failure of NRC Staff to'derno'nstrate that they conducted an independent safety
_review in over 97% ‘of the 458 representative NRC safety reports sampled by the
'OIG '

. NRC Staff copying and pasting statements of licensees without demonst'rating that
they in fact came from the hcensees applications or that Staff mdependently
venﬁed those llcensee statements and : : :

. failure of NRC Staff to follow up on commitments made by hcensees in the

application process

5. .Th_e State of New.York support's_the’ concerns raised in the'Enviro'_nmental Groups’ -
petition because the deficiencies in the NRC Staff review.s that._Were enum_erated in the OIG
Report;go _to the very heart of the l\IRC review of license r_env_-e.wal applications;',' safety and the.
,protect’ion of the publie'health and welfa_re. Unle's_s those deficiencies are'. vigorously examined
.and_ addressed'by the NRc; the aging manageme'nt analysis and review that should be perfoimed
-by NRC Staff for license,reneuval '.appli_c(ations Willfall far short of ensuring safety and protecting
| the public health and Welfare.‘ | | | "

6. The OIG report supports two possible conc_lusi_ons..- The first possible conclusion -iS
that the Staff has not done the .independ_ent ahd thorough review of the license renewal |
applications and thus, there is no assurance that such an inadeduately revievi/ed license ._renewal ,
applic.ation provides reasonable assurance that the lieense renewal,' if granted,,'Will meet NRC '
safety requirements. The second possible conclusion is that. the Staff has done the independent -

- and thorough review required but has not chosen to document the work it did and has choSen
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: mstead to merely parrot the language contalned in the applicatlon and other pre ex1st1ng
documents At this po1nt no’ 1nvest1gat10n has been conducted to deterrnlne Wthh of these
pOSSlbllltleS is 'correct and untll that inveSti gatiOn has:been undertakén ?the Corn'missio'n ‘cannot ‘

'legally perrnlt pendmg llCCI‘lSC renewal appllcations to. proceed and should consrder suspendlng

hcense renewals already granted unt1l it is conﬁdent that those 11cense renewals meet NRC safety o

standards. ~It is worth noting that in its; ,re.cent r_'esponse to t}he'vSta;ff response to the OIG report,
OIG reCommended that_ _until t-h‘ere was eVidence thatthe Staff was in fact condUcting the
' ‘necessary safety review | current pendlng license renewal apphcations should not be resolved.

| _ “,See S Dmgbaum to L Reyes J anuary 7 2008 Audit Report Audlt of NRC s L1cense Renewal

| Program OIG- 07 A- 15, Status of Recommendatlons at. 1 (“G1ven that the agency has been aware
of OIG’s recomrnen_dations smce May 24, 2.0(?,7’ OIG antic_ipates that NRC management’s
expectations and report—writi_ng .s_tandards_, while not ﬁnaliz'ed.in guidance form until Apnl 2007,
will be reﬂected in license renewal audit, inspection, and safety eyaluationreports issued

' h“enceforth_: OlG will close Recornmendat_ion 1 upon receipt and review of therevi‘sed

~ report-writing guidance to ensure the ffin_al product satisfies th__e recommendati_on.”) ML

"~ 080070247,

7. The OIG report calls into question the adequacy of the Staff review of apphcations
The Staff has apparently not done a root cause’ analys1s to determine how it happened that
Staff’s Safety Evaluation Report _(SER)’ documents were demons_trably inadequate and that no
internal Staff process detected this problem although ithas'exis‘ted for many yea_rs. Only with a
fjroot cause” analysis, by an i_ndependent entity, will it be possihle to know which of the two
possible conclusions from Paragraph 6 above is correct and to know what solutions are needed to

prevent a recurrence of this problem. The Staff’s October 30, 2007', response to the OIG report



merely offers to fix the 1mmed1ate problem of 1mprovmg the quahty of the SER but falls to
1dent1fy the ‘»‘root cause of the problem much less evaluate the 1mp11cat10n of that ¢ root cause”
ac_tually r_neet'NR_'C safety requirements; _

8. The NRC Safs inadequat review i elcensing maters is furhercompounded
because of the NRC’s _nariro'w scopei of i.s.s,u"es to review in the ﬁist instance. In the State’s view, N '
theblRC has impropefly lim_ited- the ‘sco'p_e of review of license 'renew'al applications - spanning-'

' from its adoption of regulations that_n‘ai‘ro\z\t'ed the scope of issues _'tha_t the NRC will re\tiew in a
license ienewal -,ap’plic'at'ion t_o'_ the NR“C_’ s issuance ofa noizv._—ist_ale ‘Gene'ric'Environmental lmpact_
B Statement (Generic EIS) that llmits envnronmental reviews required by the. National

' Env1ronmental Policy Act (NEPA), 42 U S.C.§§ 4321 et seq. The effect of these issue- llmitmg

-l regulations is to place sole respons1b1hty for assunng that hcense renewal applicants meet all
 required safety regulations thatare outside the scope of licens_mg hearmgs with the Staff. The.

OIG report 'raises signiiicant and profountlly troubling issues that require the Commissioners’

: attentiori,and the suspension of the ongoing renewal proceedings. | | |

: 9 The p_robl_em created by the Staffs failures, as tlocumented by the OIG i'ep‘oirt, is far
cl_eeper‘ than whether ori‘_no,t the Staff can write a g_oo<l report that does or does. not ieﬂect'the

Staff’s an‘aly._sis and}e}(ercise of regulatory_expertise. Because of the manner_in which the NRC

regulations limit the issues that canﬂbe reviewed in a license re_newal proceeding, there are many

~ safety issues that may only be _atldressed by the Staff and may not b_e i"eviewed by the public or
 subjected to full 'public hearings. See e.g. 10 C.F.R. §§54.30, '54.33' and 54.35, whicli, when
certain pr:e_condi’tions are met, prohibit considetation-of a wide range of re}levant safety issues in

~ the license renewal process. See Final Rule, Nuclear Power Plant License Renewal; Revisions,



| 60 Fed. Reg 22 461 22 464 (May 8, 1995) Instead the NRC has expressed 1ts desrre to rely
solely on the NRC Staff to 1dent1fy rev1ew and resolve such safety 1ssues Accordmgly, the -
'quality of the NRC S Staft’ s rev1ew and analysrs becomes all the more 1mportant
10. ‘_Giv'en.the_’ NRC’s 'int_erp'r_e'tation of Pa'r_t'54,‘the OIG_report takes‘on éven 'greater _

imporance since th eport e srious questions s (0 whither he NRC StafT s propely
: fulﬁlled its .important,_re_s'pons.ibilities under the NRCs licerise’ reneWa_l framework, e.sp,ecially k
with r‘espect to those structures, ‘syst_ems,'a'nd components 'that the NR'C.interprets as outside the -
‘scope of Part 54. Ttis not.possih:le on the recor'd'be_fore OIG _forth_eiCornmis_sion to ‘Conclude that
' .VN_RVCI.Staff falthfully ‘executed_its_" _resnonsibilit_ies at s‘eyle'.‘r_al'. fa_cilitic_s‘that haye undergone orare
noyvi going through a license re'n'eu/al nrocess? but the:,OI,G.-ﬁnd_ings_ certainly _raise.‘a ‘s'ubstantial'
' ~p.ossib'i1.i_ty_ that the inadequate SER was symptomatic of inadequate safety reviews. Thus, if the
Staff is.-. not'_doing_its jOb,'there.-is:no effective ineans for theivpubli_‘c toforce an independent
review.of those safety issues in a'pubili_c _hearing hefore ‘an ir‘npartial_licensing hoard.

‘:‘1'1. For examp_le,.even if all its many procedural hurdles.could be overcome, 10 CFR §
'»2..‘_2'06_ provides no yiable or effective tool for puhlic'scru'tiny .of sat'ety _issues missed by the Staff’ _
in its license renewal re'view_. That provision require:s_. the pet_ition to be ﬁled with the Very entity,
. the NRC Staff, whose failure to carry out‘its safety responsibilities necessitate_s the petition being
ﬁled.. It is.unrealistic to imagine that the Staff, or any one else, could, Wouid, or ever has had |
sufticient impartiality to give serious consideration toa petition that is based, in the first instance,
on the inadequacy of that party’s' o\yn work. -

-12. Th'us,.the NRC Staff's i'nadequate review of an extraordinarily limited speCtrum of

: 5 ' _ o

issues for review o_nly magnifies the absence of‘meaningful and thorough review for plant's |
undergoing li_cense renewal. The detailed and documented concerns' raised by the OIG Report

!

: .



.feggfdi'ng the NRC St‘.aff’_si review of rellcensmg applications adds to fﬁé:alréady ﬂ:awvéd révigiv :
.prolc.éss-.' j |
| 13. To"-d'ét'é; tﬁe,_N_RC 'St.'-el.fff haS .GO_mi).l,étﬁed _i;s;.augi'it ,O.f-zt'.he» agingﬁ_lariég’eménthOgram f_orA :
Indian*'Po,int U‘n'i.ts‘ 2 and 3. .fhat zi\’,idilt:iis‘a criicial ‘_'ét'e_p' in_.th._é iicense':reﬁeWél.reViéw process fh’at
the O1G Report examined. The NRC expects o issu Safety Requestsfor Additond
-'I_rifio'l'ma.t:ion (RAIS) by Mérch 28,' 2008 Fdllowin_g resp_onscs‘to th_el'{,AIs'_, the _NRC'e.xpec.tsf to
issue thé SER (with open itenié) for Indian Point on S‘cpte'rr_l:b_er‘ 5,2008; THe.A‘(‘ZRSVC_oﬁmvxit.tee
is s_ch‘e'dule‘(.i_t_o ‘rhgét Qﬁ the SE.R'v'vvith- open itérps in Octob'er»2008, and t‘he-_ﬁnAalv SER is expected
E to be iss‘u'jf_:’d on_Mar\'cl_-1>2’>7, 2009 Til_us, .'thv.e -séhcdgl_é for Indign P‘(')i;nt.ca'n well aCch_iﬁodafe the . '
relief thai ‘I.\Iew York s_eeks_.k : .‘ |
- 14. Unless the deﬁéienciés r_ioted by the OIG Re_:poﬁ are .add_réssed by the NRC i:tsﬂelf -
prior to any con‘tﬂinuedv proc’eSs’irig and review .of .Entergy_’é licehse renewal aﬁplication for Indian
Péint — the State of N_ew...Yv_ovrk and fhe general pubhc (’viloln(.).t have .éonﬁdenée that"t.he.review will
- be purposeful, meén’ingfu.l, ori thorough.‘ T__ﬁe NRC must také steés to erisﬁrg and prorﬁofe a
differeht attitud_c and atmoSphére within the dgency for NRC Staff review of license renewal
: applications. |
| 15. '.Aécord‘in.gly, the State of New York respectfully requests that the COmmissioners
undertake the following actions: | o |
1. SUSpeﬁd the re"ceﬁtly;initiated,Indian Point Hcehsei renewal proceéding unfil such |
time that the Cbrrimis_sion has conﬁrme_d —ina franSparéht and documentcd‘ :
rpannéf _ that tﬁe Staff will conduct a thofoqgh, independent, and objéctive
_ _revi_ev? of all safety i.ss’ues relevant to license renew‘al,(»_including issues, if any, that
ére pre'c_lud'éd for considération'ill fhe licenis.inAg heafing; and

-7-



2 Have an mdependent entxty conduct a formal root cause?’ analysis of the
' -problems 1dent1ﬁed in the OIG Report mcludmg whether the Staff’ s failure to
conducted,' and toll_mpl'err__len_t whatever m'easu_res are _nec_es_sary to correct the root
cause, including assuring that NRC Sraff have appropriate training to ensure a
~ thorough commitment to a culture of isafety. _

Albany, New .Y.ork
January 18, 2008

RCSpectquy. submitted,

B Semor Counsel for Spemal Projects

New York State Department .

\ of Environmental Conservation
. Office of General Counsel
/625 Broadway, 14™ Floor

~ Albany, New York 12233- 5500

(518) 402-9190 . S
- jlmatthe@gw .dec.state.ny.us L




CERTIFICATE OF SERVICE

on‘ the followmg by e 'mallf and ﬁrst class ma1l

I certrfy that on J anuary 18“ 2008 copres of thef foregorng _State of New York’

| Lawrence G McDade Charr :
Atomic Safety and chensmg Board Panel
| Atomic Safety and: Llcensrng Board

-U.S. Nuclear Regulatory Commlssron o

| Washington; D.C. 20555 .
Also by e-mail LGM@NRC com

— j Kaye D Lathrop
Atomlc Safety and chensmg Board Panel
- Atomic Safety and Llcensmg Board

U.S. Nuclear Regulatory Commrsswn

"“Washmgton D.C. 20555

Also by e-mail: KDLZ@nre gov

Richard E. Wardwell = .

| Atomic Safety and chensmg Board

U.S. Nuclear Regulatory Commrssmn
' Washrngton D.C. 20555 o
Also by e-marl REW@nrc gov

_MlchaelJ Delaney,VP — Energy.

New York City Econ. Development Corp

110 erham Street
, New York, NY 10038 -
. _Also by e- mall mdelaney@nycedc com

. John LeKay ' ‘
| Heather Ellsworth Burns- DeMelo
‘Remy Chevalier
| Bill Thomas
Belinda J. Jaques
FUSE USA
-351 Dyckman Street
Peekskill, NY 10566 ,
Also by e-mail: fuse usa@yahoo.com

vMarth O’Ne1ll Esq

Kathryn M. Sutton, Esq
Paul M. Bessette, Esq.

| Mauri T. Lemoncelli, Bsq.

Morgan, Lewis & Bockius, LLP
1111 Pennsylvania Ave. N.W.
Washington, D.C. 20004 _
Also by e-mail:

- martin. o_nell_l@morganlewls.com

pbessette@morganlewis.com

“ksutton@morganlewis.com -

mlemoncelli@morganlewis com

Susan H. Shapiro, Esq.
21 Perlman Drive
Spring Valley, NY. 10977

- | Also by e-mail:. mbs@ourrocklandoffice.com

Ofﬁce of Commrssron Appellate Ad]udlcatlon '

| U.S. Nuclear Regulatory Commission

Wash1ngton D.C. 20555
Also by e-mail: OCAAMAIL@nrc gov

John J. Sipos, Esq

| Assistant Attorney General

| Office of the Attorney General

| for the State of New York

The Capitol :

State Street

Albany, New York 12224

“Also by e-mail: ‘John. Srpos@oag state.ny.us

Sherwin E. Turk, Esq

' Lloyd B. Subin, Esq.
| Beth N. Mizuno, Esq.

David E. Roth

- Office of the General Counsel
| U.S. Nuclear Regulatory Commrss1on

Mail stop 0-15 D21
Washrngton D.C. 20555
Also by e-mail:

sbt@nre.gov; Ibs3@nic.gov;

| bnm2@nre.gov ; der@nrc.gov




Ofﬁce of the Secretary :

, Rulemakmgs and AdJudlcatrons Staff
| US. Nuclear Regulatory Commlsswn
Washrngton D.C. 20555 = ..
. 'Also by e-mall HEARINGDOCKET@nrc gov

-f’_W'llramC Dennls Esq

Assrstant General Counsel

| Entergy Nuclear Operat1ons Inc..

440 Hamllton Avenue ,

}Whue Plains, NY. 10601

_ 'Also by e—mall wdenms@entergy com

Stephen C. Frller Board Member
Hudson Rlver Sloop Clearwater Inc.
303 South Broadway, Sulte 222
Tarrytown, NY 10591 - o

_Also by e- ma11 sﬁller@nylawhne com .

| Manna Jo Greene..

! Hudson River S]oop Clearwater Inc..
112 Lrttle Market Street
: Poughkeepsre NY 12601

Also by e-mail; Mannajo@clearwater org

Justin'D. Pruyne Esq.

Assrstant County Attomey, Lrtrgatron Bureau
| of Counsel to Charlene M. Indehcato Esq
Westchester County Attorney

148 Martine Avenue, 6 Floor -

White Plains, NY 10601

Also by e-mail: jdp3 @westchestergov com -

-;Drane Curran Esq.”
* | Harmon, Curran, Spielberg, &Ersenberg,

LLP.

1726 M Street N: W SLIltC 600

Washmgton D.C. 20036 ‘
Also by e- ma11 dcurran@harmoncurran com

Zackary S. Kahn Esq.

Law Clerk

Atomic Safety and Licensing Board Panel .
| U:S. Nuclear Reégulatory Commlssron
Washington, D.C. 20555 ‘

Also by e-mail: ZXKI1@nrc.gov

Thomas F. Wood, Esq.
Daniel Riesel, Esq.

| Sive, Paget and Riesel, P.C..
460 Park Avenue

New York, NY 10022
Also by e- -maili driesel@sprlaw.com -

Robert D. Snook, Esq. -

Assistant (Attorney General

55 Elm Street

P.O. Box 120 v

Hartford, CT 06141-0120

By ¢-mail: Robert.Snook@po.state.ct.us

Nancy Burton ] _
147 Cross nghway

_ Reddmg Ridge, CT 06878
'Also by e-mail: NancyBurtonCT@aol.com

Richard Webster, Esq.
Eastern Environmental Law Center
| 744 Broad Street ‘
Newark, NJ 07102 :
Also by e-mail rwebster@kinoy.rutgers.edu

| Mary »Lar_npert :

Pilgrim Watch - -

148 Washington Street -

Duxbury, MA 02332

Also by e- marl mary. lampert@comcast. net




- Tarrytown NY 10591

Ph111p Musegaas
Rlvelkeeper Inc. -
828 South Broadway

Also by e- ma11 phxlhp@nyerkeeper org |

. Also by ei‘maﬂ'. Jakeskls@aol com

. ._-DamelE O’Nelll Mayor
Village of Buchanan o

: James Seirmarc, M. S LlalSOH to Indlan Point

2 236 ’Iate Avenue
o Buchanan NY 10511
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‘Suite 205
Elmsford NY 10523 :
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