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P-R-0-C-E-E-D-I-N-G-S |
10:06. a.m.

JUDGE HAWKENS: We're ready to go on

"record. We’'re conducting a conference call in Docket

Number 72-26-ISFSI to discuss matters relating ﬁo
diséovery schedulihg’and management. My name is Roy "
Hawkens. I'm the presiding officer énd I’m joiﬁed by
my law clerk, Ms. Erica LaPlaﬁtef And would the'
counsel—Who will be speakiné ﬁoday pleasekintréduce
themselves?

 MR. REPKA: Yes, this is‘DaVid.Repka, with
Winston and Strawn for Pacific-Gas‘& Electric’Company.

MS. CURRAN:V This is Diané Curran
representing San Luis Obispo Mothers for Peace.

MS. CLARK: And this is Lisa Clark
representing the staff.’

JUDGE HAWKENS: Thank you. Ms. Clark,
when you speak can you, perhaps get'a little closer to
the phone. I'm having»a little difficulty hearing
you.

MS. CLARK: Okay.

JUDGE HAWKENS: Thank vyou. And as a
reminder, as the Court Reporter reqﬁested, please
identify yourself prior to speaking to aid her in her

efforts. The Commission in its memorandum and order
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of Janﬁary ‘i5¢; set a schedulef for. ﬁurthér

consideration of Cthention 1B for discovery aﬁdffgx

a Subpart K 6ra1 argument ty?e hearing on Cpntentidn-
2. ‘My.rdle.as pfesiding,office£ is‘limiﬁed;tq'the
ﬁunétions’that relate to_keeping"discaverylpn track
ana on schedule. And to that end, I’d like to make
sure ﬁhat _thé parties understand " the -goveraing
schedule and that we take this bpportunity to identify
and hopefplly “ﬁake ‘steés foward reaolving any
procedural or foreseeable discoyery relatad issues.

First,. regardiﬁg the global discovery
Schedule, as Ivreaa the Commission’s memoraﬁdum and
order, discovery began on January 15" and is to
conclude no later than 45 days from thaﬁ date, which
by my calculation, would be Friday, February 29tk
Ms. Curran, do you agree with that? /

MS. CURRAN: Yesl

JUDGE HAWKENS: All right, and Ms. Clark,
yoﬁ likeWise'agree? '

MS. CLARK: Yes, I do.

JUDGE HAWKENS: All right. Second, the
Commission in its memorandum and order stated that the
NRC staff would file its reference document list
together with a Vaughn indexbor the eqﬁivalent and

make documents or any portion of documents that are
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6
not covered by FOIA exemptions available. And as I
réad the memqrandum and order, that:woﬁld be due no
latef‘than Tuesday, January 29m. Ms. Clark, are you
on boqrd with that date? |

MS. CLARK: That’s the way I understand
the Commission order. One of the matters I'd like to
discuss is that I don’t believe that the staff will be
able to meet that deadline and we ekpect to be filing
with the‘Cémmission, a request for an extension.

JUDGE HAWKENS: All right, what -- in your
motion to the Commission what -- how long an extension
are you going to be seeking?

MS. CLARK: I'm sofry, I didn‘t hear that.
Could you please repeat that qﬁestion?

JUDGE YOUNG :: Yes, I understand you’ll be-
filing a motion seeking an extension df time from the
January 29" deadline and I'm wondering how much
additional time will you be seeking?

MS. CLARK: At this point in time, I‘m not
certain. I expect that we-are having a meeting this
afternoon with the staff and at that time, I expect
that we will probably be able to determine exactly how
long we’ll need and we‘’ll probably be able to file
tomorrow.

JUDGE HAWKENS: All right. And I assume
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7
that you wili bé at least keeping Ms. Curraﬁ in the
information loob for that and seéing‘if she’s oﬁboard
so that it would -- may.or,may_not be a consent
motion?

MS. CLARK: Yes,  we’ve already been
diégqssing this.

| JUDGE HAWKENS: All right.

MR. REPKA: And this is Mr. Repka, and we
would bé in the loop as well.

JUDGE HAWKENS: Good. Thank you, Mr.
Repka. Then moving onto to the next deadline which
will be, I guess, a floating deadline. Ms. Curran,
any response_to the staff’s filing would be due within
seven days of that filing and I assume that unless you
think you’ll have concerns meeting that, that any
extension by the -staff, you would likewise get an

extension that would be consistent with that seven-day

vperiod.

MS. CURRAN: Right.

JUDGE HAWKENS: Okay. And the next matter
I’d like to talk about is the role if aﬁy, that the
presiding officer will have with regard to the
response filed by Ms. Curran and I guess first, let’s
have Ms. Curran address that.

MS. CURRAN: Well, Judge Hawkens, it’s not
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clear from the Commission’s order how the Commission

anticipates dealing with any objections that we might

have to thé Vaughan index. ~I'm thinking that the.

kinds of problems we might have would be if we think

" that the list of documents isn’t complete, if we think

that the justification is inadequate. I think that
since the Commission’s order doesn’t address it, we
really -- we’d like either the Commission or the Board
to dddress those issues in the firét instance. I'm
not sure we have a preference for how that happens..
JUDGE HAWKENS: Understand. Havé you
spoken to'the staff or Mr. Repka at all about this?

MS. CURRAN: Yeah, we talked about it

yvesterday and we agreed that we really don‘t have a

preference. I don’'t think any party had a preference
for which body deals with any concerns or objections.-
MR. REPKA: This is Mr. Repka for PG&E.

I believe that my reading of it is that the Commission

‘has left it open and has done that purposely to give

themselves the discretion to decide down the road how
they want to handle that. So our position would be
that the Commission should decide that question.

JUDGE HAWKENS: Ms. Clark, what are your
views on that?

MS. CLARK: I agree with Mr. Repka. I
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9
believéAthat the Commission hés left itlwithih their
judgment as to how to deal With any'objections;

JUDGE HAWKENS: So if I understaﬁd -- and
I have to say, I found -- there was some ambiguityvin
the order as well. On_the bne hand, I don’t waht to
bé exceeding my authority and it 1looks- like my
authority goes toward, again, keeping the diécovery
train on track and on schedule. To the extent Mr.
Curran may file a response ijecting in some measure
to the Vaughan index, that would seem to go more
toward the merits of the contention itself.

I mean, I could eﬂvision the staff filing
the Vaughan index and any supplemental reference
document list and based on that, indicating that the
contention_of'Omission has been rendered moot, and
then Ms. Curran in response may wish to file an
amended contention but all of that would plainly be
outside the authority conferred on me in the
Commission’s order and memorandum.

And that’s why I have some conEerns about
getting involved in dealing with the responses that
Ms. Curran may file.

MR. REPKA: Judge Hawkens, this is Dave
Repka again. I agree with that assessment.

JUDGE HAWKENS: Ms. Clark?
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MS. CLARK: Yes, this is Lisa Clark. I
agree as well.’

JUDGE HAWKENS: Mr. Curran, do you see”my

concern about whether I have the authority to address

any responses you may oOr may not file?

_MS. CURRAN: Yes, it’s sort Qf a gray area
there because it is a form of discovery but it’s also
the merits of the issue. So it seems to me that we

probably should -- when we file our -- if we file any

‘objections, we should file them with the Commission

and send them to you as well and await.instructions.

JUDGE HAWKENS: I think that’s a good plan
and that way having them go directly to the
Commission, if the Commission. then wishes - the
presiding officer to get involved, it can expliciﬁly
instruct me to do so. So let’s plan on going with
that procedure, but any responses to the Vaughan
filing, to the reference document list and to the~
staff’s provision of documents or portions of
documents, will go directly to the Commission.

The next item is were the parties able to
get together and come up with a proposed plan and
schedule for discovery and let’s start with Ms. Curran
again.

MS. CURRAN: Well, yes, although I think
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mafbe'l should defe: to Lisa because thére’s kind of
a global problen{.with this "schedule that effects
discovery.A~So wé)ve worked out a plan but it‘involves
thebstéff extens&gn request. ‘And maybe Lisa, you
cogid-get,inﬁo that a little,bit.

MS. CLARK?Y Yés, thank you. This is Lisa

Clark speaking. Judge Hawkens, the primary staff

expert that'’'s addressing Contention 2 is scheduled to

~have surgery some time at the end of February and her

recovering time could be as long as four weeks. So

the difficulty we- have is that our expert will

Vprobably=be unavailable for the entire month of March.

One of the things we were considering is having at
léast an»initial round of interrogatories to be filed
February 4% which response is due on Februéry 20,

We recognize that there may be motions to
compel following that response time and it’s ungertain
whether ouf eXpert would be available after that time
to respond. So we’‘re-not sure how to deal with that
issue. It may be best to go through the first round
and see how that works. Again, I'm anticipatiné that
this may impact the staff’'s ability to file written
summaries which I believe are due on March 30,

So given our witness’ unavailability, I

anticipate that we would probably be also requesting
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an extension of time to file those prqbabiy_into‘séy.
the second week of April.

JUDGE HAWKENS : I see. So are you géing
to be submitting a motion té the Commiséion then --

MS. CLARK: ‘YAeS.

JUDGE HAWKENS: -- to that effect?

MS. CLARK: Yes, and I expect that we will
file probably tomorrow(for‘both.matters, the extension
of time for the documents and also for the written
summaries.

MS.'CURRAN: Judge Hawkens, just to add
Mothers for Péace’s perspective, this is Diane Curran,
we really are counting on that 45-day discovery period
to use by probably trying to do two rouﬁds of
interrogatories and possibly asking for depositions,
depending on how those responses work out. We also
want at 1east one of the rounds of discovery request
to be able to -- for us to be able to do that after
the staff provides the -- any redacted or documents in
their entirety that they‘re going to provide with that
Vaughan index, so that our questions can be inférmed
by the reference documents.

So if the staff requests and extension of
time, we’'re going to be asking that the discovery

schedule be extended correspondingly, perhaps, say
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~during the first two weeks of April.

JUDGE HAWKENS : I éan ﬁnderétand ;hat
request. Ms. Clark, what -- have you discussed those
détailé'with Ms. Curran yet?

MS. CLARK: We’ve discussed it. We -- all
the parties agreed to the datés'thét I mentioned,
February 4" and February 20%, As for how —;

MS. CURRAN: Actually, just to interrupt
Lisa, I said I'd get them out between the 4™ and the
6", as early as possible.

MS. CLARK: Oh, okay.

MS. CURRAN:' And you were going to answer
by the 20 if they went out on the 6%,

MR. REPKA: And this is Dave Repka. I
would add that that scheduledAwas focuséd consistent
with the Commission’s order on Contention 2.

JUDGE HAWKENS: Yes.- I guess 1it’s
difficult at this stage to set anything in stone given
the several motions seeking extensions of time that
are going to have a real impact on our discovery
schedule.

MR. REPKA: This is Dave Repka again. And
think this first round of dates that we agreed to this
morning was notwithstanding any flux that may occur

with respect to the schedule. I recognize that with
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reSpect‘td-Contention_Z, and ﬁhe specific ——,ﬁhe
fairly specific issue that's raised there, this
proéess ¢§u1d at least begin aﬁd we.pould get this
mﬁcﬁ done.

JUDGE HAWKENS: I agree with that and let

e 'summarize that if I understand what everybody

agreed to in your discussion. That the first round of
interrogatories would be submitted no later than

February 6. And that any responses would be due no

.later than February 20 and these would be on

Contention Number 2. And beyond that, given the

uncertain availability of the staff’'s expert witness

due to the fact that she. may be recovering . from
surgery for the entire month of Mérch, you need to go
to the Commission to seek an extension for the
discovery schedule. Is that a correct summary?

MS. CURRAN: Sounds correct to me, this is
Diane. |

MS. CLARK: This is Lisa Clark. It sounds
correct to me.

MR. REPKA: And Dave Repka, yes, correct
to me. One additional point I would mention, that we
did agree to -- the parties agreed to waive any
requirement that -- for privilege log or requesting’

the other parties prepare a privilege log?
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JUDGE HAWKENS: Ms. Curran and Ms. Cla?k,
you’'re on board with that?

MS CURRAN:' Yes.

MS. CLARKEI Yes, ﬁhis is Lisa Clark.

JUDGE HAWKENS: All right. Well, we will
-- T will issue a scheduling order that includes that..
It’s fairiy limited and it will obviously be  subject
to change based on when wé hear back from the
Commissiqn and how it modifies the existing scheduling
order.

MS. CURRAN: Judge Hawkens, this ié_Diane
Curran.. There’s just one thing that I'd like to add
about the Vaughan index. One of the issues that we
discussed, counsel for the parties discussed the other
day was the fact that in its order the Commission said
-- there’s a question in the éase as to whether the
staff has providéd a complete list of its references.

And I was intérested in doing some .
discovery on why there were so many iterations of this
reference list, but the way we-resolved things was
that the staff and correct me if I'm wrong, Lisa, but
the staff agreed in its Vaughan index, to provide an
explanation of how the reference list was afrived at.
And if we have any questions about that, we plan to

raise those questions in our response to the Vaughan
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index- that’s due on -- seven days after the Vaughan

index. If we think that we need to ask more questions

at that point, we will seek an opportunity to do it.

MS. CLARK: This is Lisa Clark. In
response, actually I believe that we had a
misunderstanding. = The staff would object to any

interrogatories asking us about our internal processes
and we do not propose to provide an explanation as to
how we developed that list. One thing wé may consider
before the Commission is if the Commission so desires,
we could explain to the Commission why we believe that
this list is; in fact, complete. But that would
simply be an explanation as to_completenéss and not as
to our internal process.

JUDGE HAWKENS: This seems to me to go
toward what we were talking about earlier in this
conférence call, namely, where this response would go,
whether that response effectively would go to the
merits or would impiicate discovery. To me, that type
of response tends to go to the merits because we're
talking about adequacy of. the reference 1list,
reference document 1list. There’'s of course, a
presumption of regularity.

To the extent that the staff provides a

reference document list, it’s expected to be complete
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and to‘the extent it is not complete, we'wbuld expeét
it to explain in the Vaughan index or in’ahy affidavit
that accompanies it, why it’s not. But again, . that
would go toward the conten;ion of omission which, as
I. think we agreed before, should be referred to the
Commission and not to -- should not be considered a
discovery dispute. | |

MS. CURRAN: This is Diane Curran. That
sounds fine to me ana we can just ~- if we-think it’'s
appropriate to raise that issue in our response to the
Vaughan index, we will.

JUDGE HAWKENS: All right. Are there any

other matters regarding discovery that we can

currently address? Ms. Curran?

MS. CURRAN: Not at the moment.

JUDGE HAWKENS: Mr. Repka?

MR. REPKA: No, nothing hefe.

JUDGE HAWKENS: Ms. Clark?

MS. CLARK: Not for the staff.

JUDGE HAWKENS: All right, let me -- we
will -- I might have asked this earlier, Ms. Clark,
but when do you anticipate getting this motion up to
the Commission?

MS. CLARK: I'm hoping to get it wup
tomorrow.
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JUDGE HAWKENS: All right. May I suggest

- that you may also wish to advise the Commission that

we decided 'in a conference my limited authority

regarding any response just so it is thinking about it

and 1f it wishes to at that it acts on yéur motion, it
can also provide any additional direction for me.

MS. CLARK: Very well. Just -so- I
understand, do you mean as to ybur authority over the
Vaughan index --

JUDGE HAWKENS: Correct.

MS. CLARK: -- and completenéss? Okay.

JUDGE HAWKENS: Correct.

MS. CLARK: I will do that.

JUDGE HAWKENS: Ms. Curran‘and_Mr.>Repka;
you don’t have any objection to that?

MR. REPKA: No.

MS. CURRAN: No, I think it might be
helpful.

JUDGE HAWKENS: Yeah. To the extent,

because we are on a short fuse now and will, I’'m sure,

continue to be on one, although it will be less of a

short fuse, 1f you all foresee any disputes that
you’'re unable to resolve, please bring them to the
attention of my law clerk. You don’'t have to go into

the details but just send her an e-mail that you copy
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in all the‘other parties, just so We’re aware that
something will be coming down the p%ke ahd we can
clear the decks for it; And please s@bmit something
in writing'jusﬁ as\quickly as you can ér a.turnaround

response. If necessary, I'll get a conference call

and we’ll get an accelerated schedule for any type of

motions and necessary responses.

| MS. CURRAN: This is Diane Curran.‘ I
appreciate that._ dne of the things that I kriow the
Commission is not eager to let us do depositions, so -
- and I don’t.know that we’re going to need them but
I'm anticipating that if we do, it will be within a
very short time frame and it may be very helpful to
resolve some of these issues through ; conference call
rather than a letter -- .and exchénge of formal
motions.

JUDGE HAWKENS: I think that'é right. I

think ﬁhat would be right.

'MR. REPKA: Judge Hawkens, this is Dave
Repka again. And I agree with that and I would just
say on the schedule issue, so the Board understands
where we'ré coming from, 1if I haven’'t said this:
already, with respect to the staff’s request, I've
indicated to Ms. Clark already, we wouldn't object to

a short delay in the schedule for a week or two.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 ~ www.nealrgross.com




10

11

12

13

14

15

L6

17

18

19

20

21

22

23

24

25

20
Lohger;délays, we would begin to have a.problem with.
The company has a gfeatvinterest in resolvingvthis
case as expeditiously as possible. SO I just wantea
to put that out there ' so ‘that there’s no
misunderstandings about where PG&E- might be.

JUDGE HAWKENS : I understand. We all
share your interest in gétting this resolved proﬁptly
as quickly as possible. I know Ms. Clafk dbes as well
as does Ms. Curran. I WOuldAencourage the parties to
work together to try to resolve disputes. As I
indicated in the notice, to the extent you're able to
avoid intervention by the presiding officer, it
promotes -- it’s cost benefits and.also time behefits.
So I just encourage you to work together and try to.
resolve any timing issues, any procedural issues and
any discovery issues amongst yourselves.

Also I wanted to let you know, Ms.
LaPlante and I will be on travel for a week, the first
full week in February, Monday, February 4% to
Saturday, February 9. We’ll both be monitoring our
e-mail, however; and Ms. LaPlante, if she ha;n’t
already will provide you with her cell phone number.
So she’ll be available and -- but I did want to let
you know that we would not be in the office.

MS. CURRAN: Thank you.
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JUDGE-HAWKENS:_ Anything else, Ms. Clark,

Mr. Repka, or Ms. Curran?
MS. CURRAN: - No, your Honor.
MS. CLARK: Nothing from me.

MR. REPKA: No, nothing.

JUDGE HAWKENS: All right, thank you very

much.

' (Whereupon, at 10:33 a.m. the above-

entitled matter concluded.)
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This is to certify that the attached proceedings
before the United States Nuclear Regulatory Commission

in the matter of:

Name of Proceeding: Diablo Canyon Power Plant
Conference Call
Docket Number: 72-26-I8FSI
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were held as herein appears, and that this is the
original transcript'thereof for the file of the United
States Nuclear Regulatory Commissioh taken by me and,
thereafter reduced . to typewriting by me or under the
direcﬁion.of the court reporting'company, and that the
tranécript is a true and accurate record of the

foregoing proceedings.
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