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UNITED STATES OF AMERICA .
NUCLEAR REGULATORY COMMISSION

: ATOMIC‘ SAFETY AND LICENSING BOARD

Before Administrative Judges:

Lawrence G. McDade, Chair

~_Dr. Richard E. Wardwell
Dr. Kaye D. Lathrop

~In the Matter of : S o ) Docket Nos. 50-247-LR and 50-286-LR
~ENTERGY NUCLEAR OPERATIONS INC. ) ASLBP No. 07-858-03-LR-BD01
(Indian Point Nuclear Generating Umts 2and 3)) January 22, 2008

ANSWER OF ENTERGY NUCLEAR OPERATIONS, INC. OPPOSING
NEW YORK STATE NOTICE OF INTENTION TO PARTICIPATE
AND PETITION TO INTERVENE

I.' IN TRODUCTION :

In accordance w1th 10 C. F R. § 2 309(h) Entergy Nuclear Operatlons Inc (“Entergy’ or | : |
‘ “Apphcant ), apphcant in th_e above—capt1oned matter,_ hereby files its Answer Qpposmg the
“New York Statel Notice cf lnterltion tc Paxticipate ‘an'd l’etiticn to Irltervene’-’ (“Petition”) filed
| o;i November 30, 2007, by New quk State ("‘NYS”. or “Petitioner”). The Petition responds tc 3
‘the Uuited States Nuclear Reguleto_ry Comtﬁis'sion (“NRC” -or “Commission”) “Notice of
Acceptance for Docketing of tl1e Application and Notice of Opportunity'fot Heatring;” publislle(l -
in the Fea’eral ‘Register on August 1, 2007 (72 Fed. Reg. 42,134) (“Hearing Notice”) conceruingv»
Entergy s ‘application to renew the operatmg l1censes for the Ind1an Pomt Nuclear Generating
Umts 2 and 3, also referred to as Indlan Point Energy Center (“IPEC”) As dlscussed below the '

: Petltlo_ner has not satisfied Commission requlrements to intervene in this matter, having failed to



proffer at least one admissible contention. Theréfbre, pursuant to 10 C.F.R. § 2.309,. the Petition
should be denied in its entirety.

IL BACKGROUND

On April 23, 2007, as supplemented by letters dated May 3, 2007, and June 21, 2007,
Entergy submitted an application to the NRC to renew the IPEC Unit 2 and Untt 3 (or “IP2” and |
“IP37’) epetating licenses (License Nos.} DPR-26 and DPR-64) for an additional 20 years
.(‘;Application_”).l The Commission Hearing Notice _stated' that any person Whose interest may be_i 1 '
affectect b).rthi.s'proceedin‘g and who wishes to paiticipete as a>p‘avlty in the proceeding must file a
petition for leave to intervene Within'60 days of the Netice (. é., October 1, _200_7), in accordance' -
with the 'provis_i_ens of 10 C.F.R. §‘2.309.2 On Octeber 1, 2_007, the Commission extended the.
’pe‘ri,od for ﬁling requests for hearing until November 30, 20073 'By Order dated November 27,
2007, the_AAtem_ic Safety and Licensing Board (“ASLB” or “Board”) directed Entergy and the_ |
NRC Staff to file their answers to :all .timely petitions ‘to inters/ene, on .er before January 22,
20084 As noted above, NYS filed its Petition on Nevember 30, 2007, te which Entergy now -
responds in accordance with the Board’s sc‘hedu1e. o

| To be admitted as av perty to this. preceeding, Petitioner must demonstrate sténding and .
must submit at least one admissible,contenti.on within the scope of this preceeding. Section III,
‘below, describes the criteria for establishing standing under 10 C.F.R. §_2.309(ti) and explains

the reasons why the Petitioner has satisfied the requisite criteria. Section IV below describes the

Entergy subsequently submitted one amendment to the Application on December 18, 2007. See Letter from F.
Dacimo, Entergy Vice President, License Renewal, to NRC Document Control Desk (Dec. 18, 2007) avazlable
at ADAMS Accession No. ML073650195. :

2 72Fed. Reg. 42,134 (Aug. 1, 2007).

Extension of Time for Filing of Requests for Hearing or Petitions for Leave To Intervene in the License -
Renewal Proceedlng, 72 Fed. Reg. 55,834 (Oct. 1, 2007).

See Licensing Board Order (Granting an Extension of Time to C]earwater Wlthm Which to File Requests for’
Hearing) at3n.8 (Nov. 27, 2007) (unpubhshed)



stan(lar_ds govetning th‘e'» admissibility of contentions and addresses, in turn, each of Petitionerv’s, |

propesed contentionsfexplai_vning the reasons why they are .vinadm.issvil')le. 'l‘herefote, the’Petitlo_rl.

must ’.be denied in ite entirety. - Addltienally, as discussed. in Seet.ion' 11, Petitiener, as an |

interested State',:rnay have “a reasonable opportnnity_ to participate in e hear'ing”:unde’r 10 CFR i

§ 2.315(c), t;ut only if a cententien is e(lmitted by another peti.tioner in this proceeding. '
| III. ' STANDING

R

A. Appllcable Legal Standards and Relevant NRC Precedent

Both the Commission Heanng Notice for this proceeding and NR.C regulatiens requ'ire_‘ a;
petitioner to set forth: (1) the nature ef its right under the Atomic Energy Act (“AEA”) of 195_4,_
ae amended, to be made a party‘ to the proeeeding; (2) the nature and extent of its prepert)i,‘
ﬁnanclal, or' other interest in the proeeeding; and (3) the'pes_Sible effeet of any decision ot order
that may be issued in the preceedlng on its interes’t.5 Thus, a petitioner mnst demonstrate eithe_r
. that it satisfies the traditional elements of standirté, or that it hes presurnpthe standing based on’
l_ geographic proximity to the proposed facﬂlty ’l"hese ' concepts, as well as organiz_ational |

standing and dlscretlonary 1ntervent10n are discussed below.

1.. ' Traditional Standing

To determine whether a petitioner’s interest provides a sufficient basis for intervention,
“the Comm_isSion has long looked for guidance to current judicial concepts of standing.”’ Thus,
to demonstrate st-anding, a petitioner must show: (1) an actual or threatened, concrete and

' 7 particularized injury that is (2) fétirly traceable to the challenged action and (3) likely to b_e

5 See72 Fed. Reg. at 42,135; 10 C.ER. § 2.309(d)(]).

See Exelon Generation Co., LLC (Peach Bottom Atomlc Power Station, Units 2 and 3), CLI-05- 26
62 NRC 577, 579-83 (2005). v

Quivira Mining Co. (Ambroma Lake Famllty, Grants N.M. ) CLI-98-11,48 NRC 1, 5-6 (1998), ‘aff’d sub nom.,
Envirocare of Utah, Inc. v. NRC, 194 F.3d 72 (D C. Cir. 1999) (cxtanons omitted).



8 These three criteria are commonly referred to as injury in

redressed by a favorable decision.
fact, causality, an‘d:redressability, respectively.

F1rst a petltloner s injury in fact showmg requlres more than an 1nJury to a cogmzable |
1nteresf It requlres that the party seeklng review be himself among the mjured »? The 1n3ury
must be “canCrete and partlculanzed,”' not_ “conJectural” or “hypothetl_ca]..”10 'As a result,
standing will be denied when the threat of in'jary is‘too specﬁlative.” Additionally, the_ allcgcd'- '
“injalfy in fact” niust lie'Within “ﬂlé_ zone of interests” p__f_otecté_d by the, :st.atut_esv g'(‘)\'/erning th;; .
proceeding—either the AEA or tﬁe National Environmeatai Policy Act of 1969, as amended- -
_(“NEPA”).12_ The injﬁfy in fact, therefore, must involve potential radiological or environmentall
harm.'? - | |
| Second, a petitioner,. must establish that the.injuries alleged are “fairly traceable te)- the

4

proposed action™; in this case, the renewal of IPEC Unit 2 and 3 operating licenses for an’

15

- additional 20 years. Alth_ough petitioners are not required to show that “the injury flows -

directly from the challenged action,” they must nonetheless show that the “chain of causation is’ B

See Yankee Atomic Elec. Co. (Yankee Nuclear. Powér Station), CLI 98-21, 48 NRC 185, 195 (1998) (citing -
Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 103 104 (1998); Kelley v. Selin, 42 F.3d 1501, 1508 (6th
Cir. 1998)). '

®  Sierra Club v. Morton, 405 U.S. 727, 734 35 (1972) ,
Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 72 (1994) (citations omitted).

" g s . 3

2" Quivira Mmlng, CLI-98-11, 48 NRC at 5.

See Pac. Gas & Elec. Co. (Dlablo Canyon Nuclear Power Plant, Units 1 & 2), CLI-02- 16 55 NRC:317, 336A 4
(2002). '

1 Sequoyah Fuels, CLI-94—.12, 40.NRC at 75.
R ) '



»16 The relevant inquiry is'whether a cognizable interest of the petitioner might be

- plaus1ble
adversely affected by one of the possrble outcomes of the proceeding

Finally, each petitioner is required to show that “its actual or threatened injuries can be.,
":cured by some action of the [NRC] »'% In other words, each petitioner must demonstrate that the
1nJury. canbe"‘redressed” by a favorable decrsion in this proceedmg. : Furthermore ‘it must be '
*- likely, as' opposed to merely speculative that the injury will be redressed by a favorable
19

dec1sron

2. Standing of State and Local Government Entities

- The Commission, historically, has offered state and local government entities (county,
municipality or other subdivision) a- choice as to‘ how they may participate in a licensing o
proceedlng vFirst a state or local government entity may choose to partrcrpate formally, as a
party to the proceeding, under 10 C.F.R. § 2.309. To participate as a party under 10 C.F.R.
§2.309(d)(2),_-a state must satisfy'the same standard_s as an 1nd1v1dual petitioner 1nsofar as - !
proffering at least one admissible contention, but a state that wishes to be a‘party ina proceeding
for a 'facilitylocated within its boundaries need not satisfy the _standing requirernents under
10CFR. § 2.309(d)(1).%° This also has been extended to include Federally-recognized Indian

Tribes. States, local governments, and F_ederally-recognized Indian Tribes other t_han those. that

%

Nuclear Eng’g Co., Inc. (Sheff eld, Illmors Low-Level Radioactive Waste Drsposal SItC) ALAB—473 :
7NRC 737,743 (1978) '

Sequoyah Fuels Corp. (Gore, Oklahoma Site Decommrssronmg) CLI-01-2, 53 NRC 9 13 (2001)

Sequoyah Fuels CL1-94-12, 40 NRC at 76 (quoting Lujan v, Defenders of Wildlife, 504 U.S. 555, 561 (1992)
(internal quotations’ omitted)) )

0 See AmerGen Energy Co., LLC (Oyster Creek Nuclear Generatmg Station), LBP-06-07, 63 NRC 188, 194- 95

(2006).



~contain the facility'\ivithin their boundaries must address the standing requirem‘ents of 10 4C_.F.R.‘ :
§ 2. 309(d)(1) 2 | |
Second in accordance with Section 274(1) of the AEA, as 1mplemented by 10.C.F.R.
- § 2 315(c), a state or local government entity or Federally—recogmzed Indian Tribe Wthh does
| _ ‘not w1sh to partxmpate as a | formal party; may _nevertheless choose to participate in the.
proceedings as an “interested” state or local v gov.ernment.i “This provision ‘ap_plies not only to the
stat_e‘ in Which ia V'facility 1s or wi11. be lo_cated; but»also to those‘(')ther states th'at de_rnons'trate an_' -
interest c_ognizalile under Section | 2.315(c).* Under’- this .longstanding “approach, the
| governmental entity is not required to proffer an admissible contentio_n of its own, but,v rather,
within the scope of admitted contentions, is afforded an .opportunity to participate in the
proceeding.

_ The mere filing by‘ a state of a petition to participate in an operating license application
pursuant to 10 C.FR. § 2.315(c) as an interested state, hoWever, is not cause for ordering a
hearing; the application can receive‘ a thorough agency review, outside of the hearing. proce_ss,
absent indications of significant controverted» matters or sér‘ious safety or-envirOnmental iss’ues.
within the scope of the AEA and/or NEPA.Z As such, a state or local government _entit}r may
not participate as an “interested” stat'.e. or local goverrlrrient entity unless _there' is a hearing (i.e.,

another party has demonstrated standing and has proffered an admissible contention).?* Pursuant

2l See 10 C.FR. § 2.309(d)(2).

2 Exxon Nuclear Co., Inc. (Nuclear Fuel Recovery and- Recycling Center), ALAB-447, 6 NRC 873, 876 (1977)
see also Philadelphia Elec. Co. (Peach Bottom Atomic Power Station, Units 2 & 3), CLI-74-32, 8 AEC 217
(1974).

2 See Nzagara Mohawk Power Corp (Nine Mile Point Nuclear Station, Unit 2), LBP-83-45, 18 NRC 213, 216
(1983); see also Duquesne Light Co. (Beaver Valley Power Station, Unit 2), LBP-84-6,.19 NRC 393, 426
(1984), citing N. States Power Co..(Tyrone Energy Park, Unit 1), CLI-80-36, 12 NRC 523, 527 (1980).

#  See Nine Mile Point, LBP-83-45, 18 NRC at 216; Duquesne Light Co., LBP-84-6, 19 NRC at 426.



to the Board’s schedule; a petition to participate under S'_ection'_ 2.315(c) with regard to any
admitted contention should be suhmitted within 30 days of the contention being admitted.”

. B.  Petitioner’s Standing to Intervene and “Participation as a Matter of Right”

L. NYS’s Standiné to.Intervene Under 1I0C.FR. § 2.309
NYS _has‘ iiled .-its -l’etition _ pursuant to 10 CFR. § ,2.309, which is the traditional
provision under_ Which a 'petitione'r Seel(_s an" opportunity‘ to p'articipate in an NRC adjudicatory
' 'proeeeding as a 7“full” party.-zs‘ ' T‘o. be adrnitted, a oetitioner rnust; as noted above, establish its
'stan._d_ing-.and -put forWard .at least one -admissible contention. - In the case of a state (or loe‘al‘
- governrnent body—county, municipality or other subdiyision~—or affected, -Federally—recognized_
.Indian .Tribe) in which _the. facility is located, standing will he'assurned without the 'need for a )
forrnal demonstration by the entity. Beyond that, however, the state is required to proffer at le'ast
one admissible contention in order to be admitted as a party under 10 C.F.R. §'2.309...
In Section I of its Petiti_on, NYS has not only_ asserted that the lo'c'ationp of the lndian l’oint '
'facility is within its : boundaries—tha't is sufﬁcient .-to establish its standing for purposes of
10CFR. §2. 309——but also that it is entitled to a hearlng pursuant to Sectlon 274.1 of the. AEA
_ 42 U S.C.§ 2021 1, regardless of whether any contentions have been admltted 27
' ThlS is contrary to NRC case law which holds that the adm'lsswn of one contention 1s a
.conditlon to the standing of a state petltloner The NRC has stated that it “ﬁnd[s] that limitlng a
State’s part101pat10n to situations where at least one party subm1ts an admissrble contention does

not violate the Section 274(1) requirement that a State be glven a ‘reasonable opportumty to

3 See Licensing Board Order (Denymg Westchester County’s Request for a 30-Day Extension of Time Within
Which to Submit an Amicus Curzae Bnef) at 2 (Nov. 28, 2007) (unpublished). .
% Petition at 18

7 Id. at 19-20.
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participate in a hearing. In sum, NYS’s feading of Section 274.] is incorrect and has

. pteviously been rejeeted.

2. NYS Cannot Reserve the Right to Supplement Contentions
NYS also asserts that it is_ offering a “statement of the contentiOns it now believes should
be exammed at the hearmg and will supplement that list of contentions when and zf new evzdence

»29 NYS, however, 'cannot_ sn_nply o

becomes‘ avazlable that warrants -Such supplementatzon

‘creserve” this ri ght_ "A party’s opportnnity to raise, at some later date, new contenti_o_ns is already

afforded by _tn'e Comrnission’s regulations, subject to it_s ability to satiSfy the criteria set out in

10 C.F.R. §2.309(c) (ad.d‘re‘ssing nentimely. filings), an obligation no different for a."state or |

prlvate party. | | |

Section 2.309(f)(2) (formerly 2. 714(b)(2)(m)) requires that a petltloner file its initial

7 cententlons based on the license renewal application (“LRA”) (i.e., ’the env1tonmenta1 report and
the safety analysis reponj; For issues arising under NEPA, a petitioner.'.celm “amend those
cententions or file new contentiene if there are'deta or vco’nc]usions in the NRC draft ot -ftnaL

- environmental impact statement . . . or a'ny supplements relating thereto, that differ significantly

30 Alternatively, contentions may be

from the data or conclusions ‘in the applicant’s documents.
amended or new contentions filed upon a showing that: (1) the information»upon which the -

amended or new contention is based was not previously available; (2) the information upen

Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-06-20, 64 NRC 131,
©-205 (2006), aff’d, CLI-07-3, 65 NRC 13, recons. denied, CLI-07-13, 65 NRC 211 (2007); see also Nine Mile
Point, LBP-83-45, 18 NRC at 216 (The mere filing by a State of a petition to.participate in an operating license
application pursuant to 10 C.F.R. § 2.315(c)—then § 2.715(c)—as an interested State is not cause for ordering-a
hearing. The application can receive a thorough agency review, outside of the hearmg process absent
_indications of significant controverted matters or senous safety or environmental issues). )

Petition at 20 (emphasis added). -

10 C.F.R. § 2.309(f)(2); see also Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
CLI-00-21, 52 NRC 261, 264 n.6 (2000); Sacramento-Mun. Util. Dist. (Rancho Seco Nuclear Generating
Station), LBP-93-23, 38 NRC 200, 251 (1993). .
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which' .the amended Oor new _contention is based is ,materially different_ then infonnation
prev1ous1y available; and (3) the amended or new contention has been submitted in a. tlmely
fashlon based on the availability - of the subsequent 1nformatlon 3
proceedmg, contentlons filed after November 30 2007 (or December 10, 2007, for those;
petitioners which explicitly sought and were granted extensjons) are considered late.

At the contention-formulation stage of the proceeding,_ an intervenor. may plead the -
absence or inadequacy-' of .dOCumentsor,respons_es that hdvé not‘yet been mede available.» fo the
parties, commonly refe;red to as a “contention of omiSsion.” The contention maty be admitted
subject to later dismissal or reﬁnement/speciﬁcation when the additional'informution has been
fumished or the relevant documents have been ﬁled.z‘:2 Note, 'hoWever, that the absence_ of
: licensing‘documents does not justify admission of contentions which do not meet the basis and -
 specificity requirements of 10 C.vF.R. § 2.309. That is, a non-specific contention'frnay' not_be.'
~ admitted, subject to later speciﬁc'ation, euen though licensing documents that would _provide _the ’
basis for a specific contention are unavailable.” When information is not evailable, there must
be good cause for ﬁling a contention based on that inforrnation promptly after the ‘informativon}
' becomes available. However, the late-filing factOrs_must be balanced in determining .whether to -

admit such a contention filed after the initial period for submitting contentions.**

3110 C.E.R. § 2.309(5)(2)(0)-Giii):

2 See AmerGen Energy Co. LLC, (Oyster Creek Nuclear Generatlng Statlon), LBP-06-16, 63 NRC 737, 742-44
(2006), citing Duke Energy Corp., (McGuire Nuclear Energy Station, Units 1 and 2; Catawba Nuclear Station, .
Units 1 and 2, CLI-02-28, 56 NRC 373, 383 (2002); see also Commonwealth Edison Co. (Byron Nuclear Power
Station, Units 1 and 2), LBP-80-30, 12 NRC 683, 693 (1980).

3 Duke Power Co. (Catawba Nuclear Station, Units 1 & 2), ALAB-687, 16 NRC 460 469 (1982), vacated in part
~ onother grounds, CLI-83-19, 17 NRC 1041 (1983).

M 'thladelphza Elec. Co. (Lxmerlck Generating Station, Units 1 and 2), LBP-83-39, 18 NRC 67, 69 (1983),
- Philadelphia Elec. Co. (Limerick Generating Station, Units 1 and 2), ALAB-806,21 NRC 1183, 1190 (1985).

For purposes of thls -



3. TYpev of Proceeding andl Procedures Under Which'Hearin,é Will Be Conducted
NYS implies that sections 274.c and 274.1 of the AEA, 42-U.S.C. §8 2021.0 and 2021.1,

sorﬁehow entitle the state toa “forfnél” hearing éonducted under‘the prbvisions df .Subpart G Qf ,
10 C.F.R. Part 2., withvthévright's of discovery and cerss-'evxar.ninati(V)n}S} Notwithstanding',thé
Opi:)ortuﬁity to..pa.rticipate provided to a state thereundér, the AEA is otherwisé siie_nt’with respect
to the nétﬁfe pf the hearing br procedures under w‘hich'.it mu_st_be conduct_ed;-'»suc.h matters-are left
to thé Commissiof;. And the Conim_ission has,_.in I'OIC.F.R. ‘§ 2.31_0_,- éstablished' the_fqrmat.to Be
used in Vaﬁou§ ~adjudicatory proceedirigs. The cuétqrhary format for a license renewal .
proceeding such as may_Be_orderéd here is the “informal” héar_ing process in Subpart L, which
'comports with the requirements of the AdministratiVeAPrpcedure Act, 5» U.S.C. §§ 5_54-558
© (“APA”).%® | | o

The ‘more fonﬁal Subpart G précedﬁres are reserved for enforcement pfoéeedings,;
pro'céedings relatedv to the licensing of ufanium enrichment fa;:i.li‘ties, and rth‘e_ licensing of the
- high;leVel waste repository..3 7 The only other proceedi.ngs' for which a Subpart G proceeding is
~ permissible are proceedings in which the presi(iing officer ‘ﬁn'ds tha£ reso}ption ofa c_ontentidn or
_ éohtésted rhattef'necés’sitatcs tesolution of material facts re]a_ting to the occurrence of a past
activity, where the credibility 6f an eyewitness may reasonably be expected to 'bc; at issue, and/qr

issues of motive or intent of the party or eyewitness is material to the resolution of the contested

% Petition at 18-22. , . ,
See Citizens Awareness Network Inc. v. NRC, 391 F 3d 338, 344 (1st Cir. 2004) (The APA lays out only a
skeletal framework for adjudications, leaving to each agency the discretion to devise its own procedures: the
minimum requirements are that agencies provide for a hearmg before a neutral decisionmaker, allow each party
the opportunity to present its case by oral or documentary evidence, subject to rebuttal, and conduct such cross-
examination as may be necessary for a full and true disclosure of the facts. Discovery is not explicitly afforded

- by the APA. In any event, the court found that the NRC’s revised Rules of Practice afforded reasonable access
to information from adverse parties through mandatory disclosures, and comported with APA requirements with
respect to cross-examination. ).

7 See 10 CFR.§2.310.

36
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: ma’tter.38 NYS has failed to show why invoeation of the. formality of S.ubpart Gis Warranted in |
this_;proeeeding. |

| The Board in the ongomg Vermont Yankee license renewal proceeding denied a request
for a Subpart G heanng that was based on arguments very s1m11ar to those presented by NYS»'.
_ 'w_ith respect to di_scovery and the right.to cross-examine witriesses.> '_ The Vermont Yankee _Board
noted that 'the state of Verm_ont had_failed to _demonstraté why resolution of its c'ontentions
- required the use of ‘ Suhpart G procedures, r.es_ting-sirnply on the pro?ision of sec. 274.1 thatit be
afforded a‘.“reasonalble onportunity L. to interrogate.witnesses ... ™ The Vermont Yankee
Board relied heavily on an earlier decision in LBP—(l4-31, which found that Section 274(1) of the
vAEA “does not g'ive a State absolute lright of cross examination.” " Since the opportunity for
'cross-exarnination under Subpart L—provided by Section 2.1204(h) in eircumstanees vrherethe |
Board finds that it is- necessary to ensure: the development of an adequate record—is equivalent
to the opportumty for cross- exammation under the APA, it is likew1se consistent with the state’s
\f‘reasonable opportunity” to interrogate witnesses under 42 U.S.C. §202_l’(l).42 The Vermont
- Yan_kee Board also ekplicitly rejected the state’s position that sec. 2741 gives the state the right to
offer evide'nce and interrogate witnesses “even if no'hearing is otherwise being held and no party
" has submitted an admissible contention.”*

As a general matter, a petitioner in a. Subpartv L proceeding is not entitled to

interrogatories, depositions, other production or cross-examination of witnesses. ‘Under Subpart

B §2310(d)

% See Vermont Yankee, LBP- 06-20 64 NRC at 203 (cnting Entergy Nuclear Vermont Yankee (Vermont Yankee .
Nuclear Power Station), LBP—O4-3l 60 NRC 686, 710-711 (2004)). '

a0 Id. .
' Id. at203-04. .
A

® Id at205.
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L, discovery is 11m1ted to mandatory dlsclosures by each party (and the heanng file obhgatlon
-1mposed on the NRC Staff) *  This process the First Circuit held in Cztzzens Awareness |
, Network, provides * meamngful access to information™ and does not deane 1nterveno_rs of a
means of adequately pres_enting their case———“full dress discovery is [not] essential to ‘ensure‘» a
satisfactory record.” erew1se the mandatory disclosure process was found acceptable by the |
Board in Vermont Yankee.* | |

NYS is also adamant ahout the need for a “l1ve” hearmg and the right to cross-examine
witnesses.*’ g In regard to the format of the hearmg, it is “live.” All parties attend the heanng and
their respective w1tnesscs are.sworn in, Direct testimony is offered in wrrtten form, sworn to and |
affirmed by the witnesses and included in the record. Under the current rule, cross—eXamination
is not conducted by counsel for each party but, rath.er, each party has an opportunity to provid_e to-‘
the Board, for its cons_ideration, recommended questions v’yhich the'B_oard can then ask an
opposmg party’s witnesses. |

Fmally, NYS challenges the “completeness and accuracy” of the LRA and requests that
.the Board suspend the proceeding “until such time as Entergy files an LRA that meets the
minimum requirements ovf completeness, accuracy and sut"ﬁciency required by NRC.regulations
and the APA”¥ In its_ arguments Supporting this request, NYS has confused and misapplied
seyeral unrelated conce_pts'. - For example, the only judgment ma‘de'by the NRC't’o dat_e with

respect to the LRA, is the Staff’s determination that the application was sufficient for purposes of

. "See 10 C. FR. §2.1203.

4 Citizens Awareness Network, 391 F.3d at 350.

% . See Vermont Yankee, LBP-06-20, 64 NRC at 202
4 Petrtion at20.
% Seeid at305-11.

¥ Id at 309 (citations omitted).

12



_ docketing.so Such an administrative determination that the Staff may begin its review is outside
the scope of the hearing process, and not subject to review by the Board.vS]

V. PETITIONER’S PROPOSED CONTENTIONS ARE INADMISSIBLE

Al Appllcable Legal Standards and Relevant NRC Precedent

. ,' Petitioner Must Submit at Least One Admlss1ble Contention Supported bv an
Adequate Basis '

As explained above, to intervene .in an NRC licensing proceeding’, a pe_tition_‘er mus't'
"A_p'ro’Affer at least one adinissible _conten:tion.Sé. The .NROwill deny a:'petition to interi‘zen_e 'and'»
iequest for hearing from a petitioner n/ho.'lias standing but has not‘ proffered at le.as.t one
admiSSible contention.** As-the Commission has observed, “[i]t is the resp'onsibility of the -
Petitioner to provide_ the necessary information to satisfy the basis requirement for the admission -

of its contentions and demonstrate that a genuine dispute exists within the scope of this

proceeding.”*

Additionally, “[a] conterition’s proponent, not the licensing board, is responsible - for

'_forrnulating the contention and providing the necessary_ information to satisfy the basis

35

requirement for the admission of contenti_ons. Finally, “Government entities seeking to

litigate their own contentions are held to the same pléading rules as everyone else.”

%0 See 10 CFR. § 2.101.

' See id; see also Final Rule Nuclear Power Plant License Renewal; Revisions, 56 Fed. Reg. 64,943, 64, 963 ‘

(Dec 13, 1991) (“Sufﬁc1ency is essentially a matter for the staff to determine based on the required contents of
an application established in [10 C.F.R.] §§ 54.19, 54.21, 54.22 and 54, 23”)

2 See 10 C.F.R. § 2.309(a). .
5 Fla. Power & Light Co. (Turkey Point Nuclear Power Plant Units 3 and 4), CLI-01-17, 54 NRC 3, 5 (2001)

*  Balt. Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-14, 48 NRC 39, 41 (1998).
35 Statement ofPolicy on Conduct of Adjudicatory Proceédings CLI-98-12,48 NRC 18, 22 (1998). -

¢ Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-05-24, 62 NRC 551, 568 :
"~ (2005).
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2. Proposed Contentrons Must Satrsfy the Requrrements of 10 C. F R. &2 309(ﬂ to
be Admissible

Section 2.309(f)(1) requires a petitioner to “set forth w_ith particularity the contentions :
' sought to be raised,” and with respect to each contention. proffered satrsfy Six crlterra asv
drscussed in detarl below An admlssrble contentron must: .(1) provide a specific statement of the» ‘
legal or factual issue sought to be raised' (2) provr'de a brief explanation of the basfs for the
, contentron (3) demonstrate that the issue rarsed is Wrthm the scope of the proceedmg,' '
'(4) demonstrate that the issue rarsed is material to the ﬁndlngs the NRC must make to support:;‘
* the actiOn that is involved in the proceeding; (5) provide a concise statement of the alleged facts
or expert voprnrons 1nclud1ng references to specrﬁc sources and documents that support the
' petrtroner $ position and upon which the petitioner 1ntends to rely, and (6) provide sufficient
mformatron to show that a genuine drspute exists with regard toa 'materral issue of law or fact.”’
The purpose .of the contention rule_is to “focus litigation on concrete issues and result in a -
958 rp

clearer and more focused record for decision. The Commission has stated that it “should not

have to expend resources to support the hearing process unless there is an issue that is

»59

~ appropriate for, and bsusceptib_le to, resolution in an NRC hearing.””” . Thus, the rules on.

-contention admissibility are “strict by design.”k60 Failure to comply with any one of the six

admissibility criteria is grounds for the dismissal of a contention.®"

%7 See 10 CF.R. §2. 309(1)(1)(1) (vr)

ss'_ Final Rule, Changes to Ad]udrcatory Process, 69 Fed. Reg 2182 2202 (Jan. 14, 2004)

Yo _ _

% Dominion Nuclear Conn., Inc. (Mrllstone Nuclear Power Station, Units 2 and 3) CLI-01- 24, 54 NRC 349, 358
(2001), recons. denied, CLI-02-1, 55 NRC 1 (2002).

See Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2221; see also Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 325 (1999).

61
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a. Petitioner Must Specifically State the Issue of Law or Fact to Be Raised

A petitioner must “provide_a specific _statement of the issue of law or fact to'be raised or

d 2562

controverted. The petltloner must “artlculate at the outset the spe01ﬁc issues [1t] w1sh[es] to

363

litigate as a prerequlslte to. gammg formal admission as pames Namely, an “admissible

conterition must explain, with spe01ﬁc1ty, particular safety or legal reasons requmng I'C_]CCthI’l of o

”64

the contested [application]. The contentlon rules “bar contentlons where petltloners have only “

‘what arhounts to generalized suspicions, hoping to substantiate them later.”’65 ,

b. Petitioner Must Briefly Explain the Basis for the Contention
A petitioner must provide “a brief explanation of the basis for the _contention.”66 This
includes “sufficient foundation” to “warrant further exploration.”’  Petitioner’s explanation :

serves to define the scope of a contention, as “[t]he reach of a contention necessarily hinges upon

2568

its terms coupled with'its stated bases.”™ The Board, however, must determine the admissibility -

“of the contention itself, not the admissibility of individual “bases.”®®

10 C.FR. § 2.309(f)(1)(i).
-6 Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3) CLI-99-11,49 NRC 328,338 (1999).

64 Millstone, CL1-01-24, 54 NRC at 359-60.

5 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Umts 1 and 2)

- CLI-03-17, 58 NRC 419 424 (2003) (quoting Oconee, CL1-99:11, 49 NRC at 337-39).

10 C.FR. § 2.309(f)(ii); Rules of Practice for Domestic Licensing Proceedmgs——Procedural Changes in the
Hearing Process, 54 Fed. Reg. 33,168, 33,170 (Aug. 11, 1989). ,

Pub. Serv. Co. of N H. (Seabrook Station, Umts 1 and 2) ALAB-942, 32 NRC 395, 428 (1990) (footnote
omitted).

Pub. Serv Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC 93, 97 (1988), aff’d sub nom.
Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991), cert. denied, 502 U.S. 899 (1991).

See La. Energy Servs., LP (National Enrichment Facxllty) LBP-04-14, 60 NRC 40, 57 (2004) (“hcensmg _
boards generally are to htlgate contentions’ rather than ‘bases’),

66
67
68

69
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C. Contentzons Must Be Within the Scope of the Proceedmg

A petltloner must demonstrate “that the issue ralsed in the contention is w1th1n the scope

of the proceeding.”70

The sc()pe of the proceeding is deﬁned by the Commission’s notice of
opportunity for a hearing and order referririg thevproceedi.n'g to the Board.”! | (.’I‘_Hevscyope of
licease reneWal_proceedi'ngs, in particular, is discussed in Section IV.B, infra.) 'Moreovver,
contentiohs are necess.arily limited to issues that are gefmane "vco the specific application pending '
| 'before the Board 2 Any contentlon that falls outside the specified scope of the proceedmg must; .
_.be rejected 7 |
A contention that ehallenges any NRC rule (of seeks to litigate.a matter'that is, vor clearly -
'~ is about to Becorne, the subject of a rulemaking) is outside the sco.pe ef the p_roce'eding'because, .
absent a waiver, “no rule ef regulation’- of the Comrﬁission c is subject te_ attack ...in any
ladjudic’atory proceeding.”74
agency rules impose or that otherwise seek te litigate a generic determination estaBlished b_y a

Commission rulemaking.” Similarly; any contention that collaterally ‘ attacks applicable

statutory requirements or the basic structure of the NRC regulatory process must be rejected by

10 CFR. § 2.309(H(1)(iii). _ _

" See, e.g., Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC 785, 790-91 (1985).
" Yankee, CLI-98-21, 4§ NRC at 204 n.7. :

3. See, eg., Portland Gen Elec. Co. (Trojan Nuclear Plant), ALAB 534, 9 NRC 287 289 n.6(1979).

™ See 10 CFR. § 2.335(a).

> See Fla. Power & Light Co. (Turkey Point Nuclear Generatmg Plant Units 3 and 4), LBP-01-6, 53 NRC 138, .
159, aff’d, CLI-01-17, 54 NRC 3 (2001).
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- 76

the Board as outside the scope of the proceeding.”® Accordingly, a contention that simply states

the petitioner’s views about what regulafory policy should be does not present a litigable issue.”’

l d Cohtentibns Must Raise a Material Issue

A peﬁti_o’ner must demonstrate. “that the i'ssue raised in the cqﬁtentioh is méterial to ihe’

.Iﬁ.nding"s the NRC must make to suﬁbort the action th’atv is involved in the proceeding.”73 The:
5 . . - .

'standar__ds defining the "ﬁndirjgs that the NRC must mak_é to support issuance of renewed
E oﬁefating licenses in this proceeding.are‘_set forth in 10 CFR. .§ 54._29; As the Commission has
observed, "‘[t]ﬁe dispute at issue is ‘mat;rial’ if its‘fesolution would ’.‘rrsake a difference in the
‘outcome of the licegsing pr_oéeeding.”’79 In this rsgard, “[e]ach -contentionv rﬂust be one thaf, if |
proven, would entitle the petitioner to r’eliéf.”80 Additionally,_ contentions allsging an error or

“omission in an application must establish some significant link between the claimed deficiency

and proteétion of the health and safety of the public or the environment,'

Carolina Power & Light Co., (Shearon Harris Nuclear Power Plant, Unit 1), LBP-07-11, 66 NRC 41, 57-58
+(2007) (citing Phila. Elec. Co. (Peach Bottom Atomic Power Statlon Units 2 and 3), ALAB-216, 8 AEC 13,20
(1974))

" See Peach Bottom, ALAB-216, 8 AEC at 20-21, 21 n33. Within the adjudicatory context, however, a
petitioner may submit a request for waiver of a rule under 10 C.F.R. § 2.335(b). Conversely, outside the
adjudicatory context, a petitioner may file a petition for rulemaking under 10 C.F.R. § 2.802 or request that the
NRC Staff take enforcement action under 10 C. F R. § 2.206.

10 CF.R. § 2309(B)(1)v). o ' /

7 Oconee, CLI-99-11, 49 NRC at 333 34; see also Rules of Practice for Domestic Llcensmg Proceedings —

Procedural Changes in the Hearmg Process 54 Fed. Reg, at 33,172.

80 USEC, Inc. (American Cenmfuge Plant) Notice of Rccexpt of Apphcatlon for License, 69 Fed. Reg 61,411,
61,412 (Oct 18, 2004).

88 Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 and 3), LBP 04-15, 60 NRC 81, 89 -
af"d, CL1-04-36, 60 NRC 631 (2004).
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e Contenttons Must Be Supported bv Adequate - Factual Informatzon or
Expert Opmzon .

A petitioner bears the burden' ‘to present the factual _informdtion or expert opinions
ncceésary to support its contention adequately, and failure to do so requires that the contention be
, rejected_.82 ‘The petitioner’s obligation in this regard has been described as follows:

[Aln intervention petitioner has an ironclad obligation to ¢xamine
‘the publicly available documentary material pertaining to -the
Jacility in questzon with sufficient care to enable [the petitioner] to -

~_uncover any information that could serve as the foundation for a
specific contention. Stated otherwise, neither Section 189a. of the -
Act nor Section [2.309] of the Rules of Practice permits the filing
of a vague, unparticularized contention, followed by an ‘endeavor
to flesh it out through discovery against the applicant or staff. 83

Whe_ro a petitioner nevglect's to provide the requisite support for its contentions, the Board
may not make asspmptions of fact that favor the petitioner or supply information that is
lackmg - The petltloner must explam the mgmﬁcance of any factual 1nformat10n upon which it-
- relies.

With respect to factual i_nformatidn or eXpert opinion proffered in suppoft of a contention,
“the Board'is.not to éocept unoﬁtioally the assertion that a document or other factual informaﬁon

386

or an expert >opinion supplies the basis for a contention.”™ - Any supporting material providéd by

a petitioner, including those portions thereof not relied upon, is subject to Board scrutiny, “b'_'oth :

2 $ee 10CFR. § 2. 309(t)(1)(v) Yankee Atomic Elec. Co. Y ankee Nuclear Power Statlon) CLI-96-7, 43 NRC
235,262 (1996).

8 Catawba, ALAB-687, 16 NRC at 468, vacated in part on other grounds CLI 83-19, 17 NRC 1041 (1983) A
(emphasis added).

¥ See Ariz. Pub Serv. Co. (Palo Verde Nuclear Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155 (1991). :
‘ 85 See Fansteel, Inc. (Muskogee, Oklahoma, Site), CLI-03-13, 58 NRC 195, 204 05 (2003)

8 private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-98- 7 47 NRC 142 181, aff'd
on other grounds, CLI-98-13, 48 NRC 26 (1998).
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for what it does and does not show.”’

The Board will examine documents to conﬁnn that they
support the proposed contentior__l(s),;88 A petitioner’s imprecise reading of a documerit cannot-be

the bas1s for a litigable contention Moreover vague references to: documents do not sufﬁce— |

90

the petitioner must 1dent1fy spec1ﬁc portions of the documents on which it relies.”® The mere -

‘incorporation of_ massive‘ documents by reference is similarly unacceptab_le.-

In addition, “an expert' opinion that merely states a conclusion (e.g., ithe application is - -~

"‘deﬁcien't,’- ‘invad_equate,’.-or ‘wrong’) without provi'ding a réaSoned basis'or eqcp.ldrzqtion-' for that
conclusion is i'nadequate because it deprives .the Board of the ability to make t}ie necessary,
reﬂeCtive assessment .of the opinion as it is alleged to provide a basis for the contention.”92~.

Conclusory statements cannot provide ‘-‘sufﬁcient” support for a COntention, simply because they

are made by an expert.”> In short, a contention * w111 be ruled 1nadmlss1ble if the petitioner ‘has

offered no tangible information, no experts, no substantive_ afﬁdavits, but instead only ‘bare

assertions and speculation,””**

8 See Yankee Atomtc Elec. Co. (Yankee Nuclear Power Station), LBP 96-2, 43 NRC 61, 90 rev'd in part on
other grounds, CLI-96-7, 43 NRC 235 (1996).

See Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nugclear Power Station), ALAB-919, 30 NRC 29 )
48 (1989), vacated in part on other grounds and remanded, CLI-90-4, 31 NRC 333 (1990). )

See Ga. Inst. of Tech. (Georgia Tech Research Reactor, Atlanta, Ga.), LBP-95-6, 41 NRC 281, 300 (1995).
®  Pub. Serv. Co. of N.H. (Seabrook Station, Units 1.and 2), CLI-89-3, 29 NRC 234, 240-41 (1989).
1 See Tenn. Valley Auth. (Browns Ferry Nuclear Plant, Units 1 & 2), LBP-76-10,.3- NRC 209, 216 (1976).

% Private Fuel Storage, L.L.C., LBP-98-7, 47 NRC at 181 (emphasis added); see also USEC, Inc (American - .
Centrifuge Plant), CLI 06-10, 63 NRC 451, 472 (2006) (quotmg Prlvate Fuel Storage LBP-98-7, 47 NRC at .
181). :

% See American Centrifuge Plant, CLI-06-10, 63 NRC at 472,

v94 Fansteel, CLI-03-13, 58 NRC at 203 (quoting GPU Nuclear, Inc. (Oyster Creek Nuclear Generatmg Station)
CLI-00-6, 51 NRC 193, 207 (2000)).

.88
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96 .

o f _  Contentions Must Raise a Genuine Dispute of Material Law or Fact

~ With regard to the ’requirement" that a petitione_r “provide sufficient infomation to
show ...a genuine dispute ... with the applicant . on a material issue of law or fact,””> .the'
Com_inission has stated that the petitioner must “read the pertirient poi'tions | of the license
application, including the Safety ‘Ana.lysis Report and the. Environmental Report state 'the.
‘applicant’s position and the petitioner’s Opposinlg. View and explaln Why it dlsagrees w1th the "
‘applicant Ifa petltioner believes the Safety Analy51s Report and the Enwronmental Report fail |
to adequately address a relevant issue, then the petltioner isto ¢ explain why the apphcation is
deficient”” A contentlon that does not directly controvert a posztzon taken by the applicant in -~
'the'application is subject to disrnissal.98 | An 'allegation that some aspect of alicense application
is “ina(lecjuatef’ or “unacceptable” does not give rise to a genuine diSpute unless it is supported
by facts and a reasoned statement of why the application is unacceptable .in some inaterial

s 9
respect.9

5 10 C.F.R. § 2.309(f)(1)(vi).

Rules of Practice for Domestic Llcensmg Proceedmgs—~Procedural Changes in the Hearing Process, 54 Fed
Reg. at 33,170; lelstone CLI 01-24, 54 NRC at 358.

7 Rules of Practice for Domestic Licensing Proceedmgs——Procedural Changes n the Hearing Process 54 Fed

Reg. at 33,170; Palo Verde, CLI-91-12, 34 NRC at 156.

,98v See Tex. Utils. Elec. Co. (Comanche Peak Steam Electric Station, Unit 2), LBP- 92 37,36 NRC 370, 384 (1992) -
(emphasis added). Further, regarding challenges to the NRC Staff’s findings, the Commission has
unequivocally held that: S

The adequacy of the applicant’s hcense appllcation not the NRC staff’s safety
evaluation, . is the safety issue in any licensing proceeding, and under
longstanding decisions of the agency, contentions on the adequacy of the
[content of the] SER are not cognizable in'a proceedlng -

U.S. Army (Jefferson Proving Ground Site), LBP- 06-27, 64 NRC 438, 456 (2006) (quotmg Final Rule, Changes
to the AdJudlcatory Process, 69 Fed. Reg. at 2202). -

% See Fla. Power & Light Co. (Turkey Point Nuclear Generatmg Plant, Units 3 and 4), LBP-90- 16 31 NRC 509
521,521 n.12 (1990).
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B. Scope of Subjeéts AdnﬁSsible in Licenée’ Reneyva! Proceedings
“The scope of a proceeding, and, as a »cénsequence, the scope of contentions that may be
, admitted;, is limitedvby .fhé nature of the _applicétion and pertinent CommiSsion regulations.”'°°
Broadly sﬁeakiﬂg, license renewal proceédings _concérn. requests to renew 40-y¢ar_ reactor
ope'ratin‘glicehses for additi.ona'l 20-year terrhs_. Th¢ NRC regu’latiohs governing license _rengwai_
are contained in IVO CFR. Parts.Sl aﬁd 54. |
~ Pursuant to Part 54., the NRC'.Staff Conductls a téchnical_reﬂfiéw of the LRA to-aséu_re 't}~1at»,_ ’
public healthfand safety reciuirements'are satisfied. Pursuéﬁt to i’aﬁ 51, the NRC Staff complet{e.s_'
an environmental review for license rénewa],~ focusing ﬁpon -fhe .po,tential irﬁpacts of __an
additioﬁal 20 years of n'ucl>ear power pla_nt",operétion. As the Commission has observed, “[bJoth
seté of agency fegulatiqns derive frorh yéars of eXténsive technical study, review, inter-agency
input, and public comment.”'®" In its 2001 Turkey Point decision, the Commission explained in
detail th§: established scope of its license r_eﬁewai review pro.c'ess;, its regulafqry oversight-
process, aﬁd the meaning of “current licensing basis_,’_’.or‘ “CLB.”'? Key aspects of that d_e(_:ision
‘and of othér significant license rénewal decisioné aré summafizéd below in Se'ctibn_s IV..B.'_I -2.
As furthef explainéd below, .under‘ -the gdveming regulati(;ns in Part 54, the revi_ew of

LRAs is confined to matters relevant to the extended period of operation requcsted by the

10 Statement of Pblicy on Conduct of Adjudicatorjz Proceedings, CLI-98-12, 48 NRC at 22.
"' Turkey Point, CLI-01-17, 54 NRC at 7.

- 12 See id. at 6-13. Because the CLB may change while the NRC Staff is conducting its review, each year -
' following submittal of an LRA (and at least three months before scheduléd completion of the NRC' Staff
review), an amendment to the LRA must be submitted to identify any change to the CLB that materially affects
the content of the LRA, including the Updated Final Safety Analysis Report (“UFSAR”) supplement. See
10 CFR. § 54.21(b). The license renewal UFSAR supplement provides a summary of the programs and
activities for managing the effects of aging and evaluation of TLAAS for the period of extended operation.
After issuance of a renewed operating license, the annual FSAR update required by 10 C.F.R. § 50.71(e) must
include any structures, systems and components “newly identified that would have been subject to an aging
management review or evaluation of time-limited aging analyses in accordance with § 54.21.” 10 CF.R.

§ 54.37(b).
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105

‘ applicant, ‘which are not reyiewed on a continuing basis under existing NRC inspeetion .and
oversight processes, including the ReactOr_ Ovefsight Process (“ROP”). Tli_e safety revievyt:is.
limited to the plant' systems, structures, and components (as de_lineated: in 10 CF R §_54.4) that - |
.-V-vivill_ require an aging management review (“AMR?”) for the period of extended operation or are .

subject to an evaluation of time-limited aging analyse_s (“TLAA”).IO} In addition; the review of

enVi_ronme_ntal issues is limited by rule by the gen_e'ric'ﬁndings in_NUREG-1437, “Generic:

“'Environmental Inipact Statement (‘GEIS’) for License Renewal of Nuclear Plants.”'**
l. | Scope of Safety Issues in Llcense Renewal Proceedmgs
a Overvzew of the Part 54 License Renewal Process and LRA Content

The Commission has stated that “[a]djudicatory hearings in individual license’renewal
proceedings will share the same scepe of issues as our NRC Staff review, for our hearing piocess
(like our Staff’s rev1ew) necessarily examines only the questlons our safety rules make
pertment #1095 The Commlssmn has spe01ﬁcally limited its license renewal safety review to the
matters specified in 10 CF.R. §§ 54-.21. and 54.29(a)(2), which focus: on the management of |
aging of certain systems, structures and components, and the review of .TLAAS.IO(’ Speciﬁcally,_ |
applicants must ‘f'demon'strate' hovi' their programs \ivill be effective in ,managing the effects_ef
aging during the proposed neﬁod- of extended oneration,” -vat a “detailed - ‘comnonent and

1 333107

structure level,” rather than at a more generalized ‘system level. Thus, the “potential

1% See 10 CFR. §§ 54.21(a) and (c), 54.29, and 54.30.
104 See id. §§ 51.71(d) and 51.95(c).

Turkey Pomt CLI-01-17, 54 NRC at 10; see also Final Rule, Nuclear Power Plant License Renewal; Rev1sxons
60 Fed. Reg. 22,461, 22 482 . 2.

See Turkey.Point, CLI-01-17, 54 NRC at 7-8; Duke Energy Corp. (McGuire Nuclear Statlon Units 1 and 2),
CLI-02-26, 56 NRC 358, 363 (2002). :

T urkey Point, CLI-01-17, 54 NRC at 8 (quoting Final Rule, Nuclear Power Plant Llcense Renewal Revisions,

-60 Fed. Reg. at 22,462). If left unmitigated, detrimental aging effects can result from, for example, metal °
fatigue, erosion, corrosion, thermal and radiation embrittlement, rmcroblologlcally mduced effects, creep, and
shrinkage. See T urkey Point, CLI-01-17, 54 NRC at 7-8.
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defﬁmental effects of agin'g th?it v_ar_e. not routinel}_; add_réssed by AQngoi_r'lg regulatory ogiersight
pfogfams” 1s the issue that defines the scbpe of _the' safety review in license -rené"wai
'prc;ceeding's.]-08 | |

- The NRC’s license reneWal regulations thus deliberately ahd sensibly reflect the
ciistinction.betv.veen. aging rﬁanagement issues; on the one hand, and thé'ongoing regulatory
procéss (ev. g, s‘ecurity and emergency plaaning issues) on the other.'” -The NRC’s longstanding
~license rehewélv frameWofk is premised upon the 'ndtibﬁ that, .'with,the' exception" of égingi
rhanagement issues, the NRC’s ohgoing regulatory pfocess is adé_quate to ensure that the CLB; of |

110

operating plants prbvide's and maintains an accéptable level of safety.”” As the Commission

explained in- Turkey Point:

[CLB is] a term of art comprehending the various Commission

© requirements applicable to a specific plant that are in effect at the
time of the license renewal application. . . . The [CLB] represents

n “evolving set of requirements and commitments for a specific

plant that are modified as necessary over the life of a plant to
ensure continuation of an adequate level of safety.” 60 Fed. Reg.
at 22,473, 1t is effectively addressed and maintained by ongoing
agency oversight, review, and enforcement.''' .

For that reason, the Commissiqn concluded that requiring a full reassessment of safety
issues that were “thorbughly reviewed when the facility was first licensed” and continue to be -

“routinely monitored and assessed by ongoing agency ovefsight and agency-mandated licensee

Id. at 7. Detrimental aging effects can result from, for example, metal fatigue, erosion, corrosion, thermal and
. radiation embrittlement, microbiologically induced effects, creep, and shrinkage. See id. at 7-8.

19 Specifically, in developing Part 54, the NRC sought “to develop a process that would be both efficient, avoiding

duplicative assessments where possible, and effective, allowing the NRC Staff to focus its resources on the most '
significant safety concerns at issue during the renewal term.” Id. at 7.

10 gee Final Rule, Nuclear Power Plant License Renewal; Revisions, 56 Fed. Reg. at 64,946. The term “current _

licensing basis” is defined in 10 C.F.R. § 54.3. See also 10 C.F.R. §§ 54.29, 54.30.
""" Turkey Point, CLI-01-17, 54 NRC at 9.
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programs” would be “poth unnecessary and wa_.ste_fu.l.””_2 The Cori_nnissionreaSonably feﬁ)_sedté |
“throw open the fuil gamut _of pIO\}isions i-n a plant’s cul_'rent licensing B_ésis to re-analysis during '
the license renewel review.”m- :

In accordance w1th 10 C.F.R. §§ 54. 19 54 21, 54.22, 54 23 and 54. 25 an LRA mhust
contain general 1nformat10n an Integrated Plant Assessment (“IPA”) an evaluatlon of TLAAs a
supplement to the plant. s UFSAR (and 'perlodlc change.s tojthe UFSAR and CLB) 'durmg NRC B
.reyieizi/ of the _applicétio_nv, changes to the plant’s TechniCal'Spe_ciﬁcations to rnanagethe.effects _
of aging during the extended period. of _operation, end a s_unplement to-'the environinentél renort
(“ER”) t}ia_t complies with the requi-rements of Subpart A of Part 51.'"* |

An IPA is a licensee »essessment 'revieizved by the NRC.that demonstfates that et nuclear
power plant’s’ Strdct_ures and components requiring AMR _in_. 'accordance with iO C.F.R.
§‘54.21(a) for license renewallhave been identiﬁed and that “actions iiéve been identified 'and g
have been or iNill be taken . . ., snch that there is reasonable ‘ass'uranceithat the activities.
authorized by the renevx.'ed_}llicens'e will continue to be condlicted in accoidance with the
~CLB... .’;1_‘5 Only passi'vc, long-iived structures and components are subject ‘_t'o AMR.M¢
Passive structures 'and. coinponents' are those that perform their intended functions vizithout
moving parts or changes in configuration (e. g.; reacto.r_l vessel,_piping, steam generators), and are

not subject to replacement based on a qualified life or specified time period (i. e, f_‘iong—livedf’ -

M2 g a7

" Id at9. »
" NRC guidance for the license. renewal process is set forth in' the General Aging Lessons Learned Report
(NUREG-1801) (“GALL Report”), the Standard Review Plan for License Renewal Applications for Nuclear
Power Plants (NUREG-1800) (“SRP”), and Regulatory Guide (“RG”) 1.188, Standard Format and Content for
Applications to Renew Nuclear Power Plant Operating License. NUREG'-I'SSS, Standard Review Plans for
Environmental Reviews for Nuclear Power Plants, and its supplement, provide guidance for implementing -
10 C.F.R. Part 51 environmental requirements, which ensure compliance with NEPA.

5 10 C.FR. § 54.29(a).
V6 See id. § 54.21(a)(1).
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structures and components). The TLAAs involve in-scope systems, sfructures, and components; o
consider the effects of .agin,‘g; and involve assumptions based on the original 40-year operating

1
term. 17

An applicant must (i) show that the oﬁginal TLAAs will remain \falid for the eAxten‘dedA | |
'operati.on, peribd;- (ii) modifyv and .exte,nd the TLAAs to-applyA toa '1o‘ng'er term, such as 60 years;
ér (ii1) otherwise demonst.rate'.that the éffects Qf .éging; Will be adf;qﬁa'tely mangged‘ _durir‘x_g.t}-_l‘e
rcnéwal term 18 | |

| To meet the requirements of Part 54, applibahts, gén.ervally 'rely 'u'pon existing programs, |

: s‘uch.‘ aé» inspeétion, ‘testing | and qualification programS. Some _néW activities .or program =
aﬁgmentations aléo. may be necessary for pumoées o.f licénse renewal (e.g., one-time inspections
of structures or components). Thre NRC’s GALL Report,.which provides the technical basis for
the Standard Review Plan for License Renewal,. contéins the NRC Staff’ s generic evaluation of

Aex»isting plant programs -and docurhents ‘the technical"bases for determining the ade_quaCy of
existing .programs, with or ‘Without modiﬁ'cation, in order to effcctively ma.nage.the_ ¢ffécts of
agiﬁg during the period .Qf éxtendeci_'plant opération.: The evaluation fesultsdocuménted in thé
GALL Report indicate that many existing programs afe adequate to man.age the aging effects for |
particular strﬁct’ufes’ or éomponents for ﬁc_enserc_:new‘al without change.“g' ’fhe GALL Report
also con£ains recommendations concerning specific areas for which exi‘sﬁng progfams should be

1.120

~augmented for license renewa Thus, programs that are consistent with the GALL Report are

generally aécepted by the Staff as adequate to meet the license renewal rule.'”

"7 Seeid. § 54.3.

"8 Seeid. § 54.21(c)(1). _

' See GALL Report, Vol. 1, at 1.
- Seeid. at4. |
21 See id. at 3.
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b. Scope of Adjudicatory Hearih,qs on Part 54 License _Ren‘ewal Issues

Contentions ée_éking to challenge the adeqoacy'of the CLB for the IPEC facility are not
within the Ascope of this license renewal proceeding.'? LikeWise, the qoéstion of .wh'éfher |
Entergy is "currently in comoliance With the IPEC .CLB is beyoh_d the écope of this procooding‘, |
‘because “the. Commissioﬁ’s on-going ‘_regvulatory ‘process——which 'inchides’ .inspectifon and
. enforcemoot activitieé—'—seeks to ensure a Iioenseefs curre_nf compliénce-»v;/ith the.CLBf-’lB. In- B
fhis regard, fhe ASLB recently stated that “!monito'r_in.g. is not propoy 'subjeot matter_for lioens_c '
ext_ension cdntehtiohs.”’z4. Thus, for oxample,' undor _10 CI.F R § '50.47(a)( 1), issues peff_aining to;
emergency -planning are excluded .frorn: consideration in lioense renew_al proceediogs, oécause v
“[eJmergency planning is,: by its very nature; neither Vgermane to age-;elated degradation nor
»125

unique to the period covered by the . .. license renewal application.

2. Scope of Environmental Issues in License Renewal Proceedings

The NRC has_profnulgated regulations, 10 C.F.R. Part 51, to implement NEPA. In 1996,

the Commission amended Part 51 to address the scope of its environmental review for LRAs.'*"

To make Part 51 more efficient and focused, the NRC divided the environmental requirem‘ents’ .

for license renewal into generic and plant-specific components. The NRC prepared a GEIS to

s

See Turkey Point, CLI-01-17, 54 NRC at 8-9, 23; see also AmerGen Energy Co., LLC, (License Renewal for
~Oyster Creek Nuclear Generating Station), LBP-07-17 (slip op. at 14 n.17) (Dec. 18, 2007) (finding any
challenge to the CLB to be outside the scope of the proceeding because such issues are “(1) not germane to
aging management concerns; (2) prev1ously have been the subject of thorough rev1ew and analysis; and,
accordmgly (3) need not.be rev151ted in a license renewal proceeding”). :

122

12 Oyster Creek, LBP-07-17 (slip op. at 14 n.17). An examnple of an ongoing NRC inspection and enforcement

activity is the ROP.

Order Denying Pilgrim Watch’s Motion for Reconsideration, ASLBP No. 06- 848 02-LR, shp op. at5 (Jan 11,
2008) (unpubhshed) (cnatlons omitted) (emphasis added). :

15 Millstone, CLI-05-24, 62 NRC at 561.
126 -

124

See Final Rule, Environmental Ré_view for Renewal of Nuclear Power Plant Operating Lic'enses, 61 Fed. Reg.
28,467 (June 5, 1996), amended by, Final Rule, Environmental Review for Renewal of Nuclear Power Plant
Operating Licenses, 61 Fed. Reg. 66,537 (Dec. 18, 1996).
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evaluate and document those generic _impaets t}iai are well .underefood based on experience
gained from the opefation of the exis_ting fleet of U.S. nnclear’}iower 'pl’a.nt's.l.27

Generic issues are identified in the GEIS ae “Category 17 iinpacts.'z8 ‘These are iseues on
which the Commission foimd tha_ti it could draw “geneiic_ conclusions applieable to all existiﬂg :

nuclear power plants, or to a specific subgroup of pla’nts.”129 The Commission concluded that

“such i issues involve “env1ronmenta] effects that a are essentially 31m11ar for all plants ” and thus-'

they- “need not be assessed repeatedly on a s1te spec1ﬁc bas1s »130 The NRC has codiﬁed 1ts'. k

generic ﬁndings in Table B-1, Appendix B to S,ubp‘art Aof 10 CF.R. P_art 51.

Under 10 C.F.R. § 51.53(0)(3)(i), a license renewal applicant inay, in its site-specific v'
ER,131 refer to and, in the absence of new and significant information, adont the. generic;
‘environmental impact findings found in,Appendix B, Table B-1, for all Category 1 issues. An ,
applicant, h'owever,. inust' address environmental iss_iies for which t}ie Commission Was not able
to make generic envirorimental 'ﬁndings.132 _ -Speeiﬁeally? an ER must “contain enalysee of the
enﬁromental irnpacts of the proposed action, including the impaicts of refurbishment activities, |

if any, associated with license renewal and the impacts of operation during the renewal term,” for

27 See NUREG-1437, Generic Environmental Impact Statement for License Renewal of Nuclear Plants, Final

_ Report Vols. 1 & 2 (May 1996), available at ADAMS Accession Numbers ML040690705 and ML040690738
' GEIS, Vol. 1, at 1-5 to 1-6.

129 Turkey Point, CLI 01-17, 54 NRC at 11 (citing 10 C.F.R. Part 51, Subpart A, App. B).

130 v Id

131 NRC regulations require an LRA to include an ER describing the environmental impacts of the proposed action '

and. alternatives. See 10 C.F.R. § 51.53(c), § 54.23. The ER is intended to assist the NRC Staff prepare the
agency’s independent environmental impact statement. See Curators of the Univ. of Mo., CLI-95-8,
41 NRC 386, 396 (1995) (citing NRC regulations). The NRC Staff ultimately prepares a draft and final site-
specific supplement to the GEIS for each plant, using the ER and other mdependent sources of mformatlon See
10 CF.R. §§ 51.71(d), 51.95(c).

152 '10 C.F.R. § 51.53(c)(3)(ii).
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: .th‘(.)se_:is‘sues‘listed-at’ 10 CFR. § .51'.53(0')(3)(ii) and identified ‘.as “Category -;2,”, or “plant
- specific,” issues in Table B-1.!¥ |

Furthérmbre, in its ER, an appljcant must include “any ﬁew and sigxliﬁcant information
: Vré'gz.ardi‘ng the environmental impacts of license renéwal of which thé applicant is aware,” eve_ﬁ if
a rﬁatterwoﬁuid normally be considered a Cétegory 1 issue.l34_ The suﬁpiement to the GEIS
rs'imilarly must include evaluations of s_ite-speciﬁc‘ Category .2'_ impacté and any “new and

.signi_ﬁcant inforr_natidn’-’ regarding generic Category ‘1 impacts.'> -

NRC vrcgl'x_latdry guidance .

 defines “new and significant information” as follows:
(N .infor'mation that identifies a significant environmental issi;e
that was not considered in NUREG-1437 and, consequently, not
codified in Appendix B to Subpart A of 10 CFR Part 51, or
(2) information that was not considered  in the analyses
summarized in NUREG-1437 and that leads to an impact ﬁndmg
different from that codified in 10 CFR Part 51.

" In the ongoing Vermont Yankee and Pilgrim license renewal proceedings, the presiding
Licensing Boards _diécussed the regulatory history of the “new and signiﬁcant_ information”

provision, and applied that provision in réjecting certain proposed contentions."”” In short, when

first prop_oéed, the NRC’s Part 51 license renewal environmef_xtal regulations did not include the

133 The Commission has described those issues as involving environmental impact severity levels that “might dxffcf

significantly from one plant to -another,” or impacts for which additional plant-specific mmgatlon measures
should be considered. Turkey Point, CLI-01-17, 54 NRC at 11. ,

10 C.F.R. § 51.53(c)(3)(iv); see also Turkey Point, CLI-01-17, 54 NRC at 11; Duke Energy Corp. (McGuire
Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-14, 55 NRC 278, 290 (2002)..

13510 C.F.R. § 51.53(c)(3)(ii), (iv).
136

134

RG 4.2, Supp. 1, Preparation of Supplemental Environmental Reports for Application to Renew Nuclear Power
Plant Operating Licenses, 4.2-S-4 (Sept. 2000) available at ADAMS Accession Number ML003710495 (“RG
4.281”). See also Nat’l Comm. for the New River, Inc. v. FERC, 373 F.3d 1323, 1330 (D.C. Cir. 2004)

" (referring to “new information [regarding the action which] shows that the remaining action will affect the
quality of the environment ‘in a significant manner or to a significant extent not already considered’) (quoting
Marsh v. Or. Nat Res Council, 490 U.S. 360, 374 (1989)). :

See Vermont Yankee, LBP-06-20, 64 NRC at 155-59, aff"d, CLI- 07-3, 65 NRC 13, recons. denied, CLI- 07 13,
65 NRC 211 (2007); Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), LBP-06-23, 64 NRC
257, 288, 294-300 (2006) aff"d, CLI-07-3, 65 NRC 13, recons. denied, CLI-07-13, 65 NRC 211 (2007).

137
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current provxslon 10 C. F R. § 51. 53(c)(3)(1v) regarding “new and 51gmﬁcant 1nformat10n »138

_ ’I_'he NRC added the_prbvision in response to suggestions by the Environmental ’Proteqt_ion_f,‘
- Agency (“EPA”) and the Council on_EnVironmental Quality (“CEQ”) that the NRC expand “the
" framework for consideration of sigrﬂﬁcarit new informa’tion.”'139 At thélr time, in SECY-:9_3A'-O32,

. the NRC Staff had:eXplained thatfadding Seetion' 5.1A.53(c)(3)(.iv) vr/oulu net_ affect license renewal
adjudications beCause “[IJitigation of environmental issues in a hearing will be limited to-
| ;u_nbounded‘ '.‘categ‘ery 22 and categery 3'.issues uniless the rule is._suspended or _Waived.”m ,.In a
public briefing Caneming SECY-93-O3'2, as urell as the EPA and\ CEQ comments, NRC
confirmed that a successful petition for ruiemaking (if the new information was generic),'or a
_petition for a rule \rvairier (if thenew infermation- was plant-specific), weuld_ be necessary to
litigate p_reviously-determined generic ﬁ'ndings at NRC .-adjudicatory he_arinés on LRAS.]‘”- The
Commissron ultimately approved the changes to the prnposed rule and specifically endorsecr

SECY-93-032."2 The Statement of Considerations for the final rule refers to SECY-93-032."

18 See Proposed Rule, Environmental Revrew for Renewal of Operatmg chenses 56 Fed Reg. 47,016, 47 027 28

(Sept. 17, 1991).

Final Rule, Environmental Review for Renewal of Nuclear Power Plant Operatmg chenses 61 Fed. Reg. at .
28,470.

SECY-93-032, Memorandum from James M. Taylor, Executive Director of Operations (“EDO”) to the
Commissioners, “Subject: 10 CFR Part 51 Rulemaking on Environmental Review for Renewal of Nuclear
Power Plant Operating Licenses” at 4 (Feb. 9, 1993), available at ADAMS Accession No. ML072260444.
(Category 2 and 3 issues were eventually combined into Category 2).

See Pub. Meeting Tr., Briefing on Status of Issues and Approach to GEIS Rulernakmg for Part 51, at 20-22
(Feb. 19, 1993), avazlable at ADAMS Accession No. ML072070193.

See Memorandum from Samuel J. Chilk, Secretary, to James M. Taylor EDO (Apr 22, 1993), avazlable at
ADAMS Accession No. ML003760802.

139

140

141
142

! Final Rule, Environmental Review for Renewal of Nuclear Power Plant Operatmg Licenses, 61 Fed. Reg. at

28,474.
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- In Turkey Point, the Commission reafﬁnned the forgoing conclusions in a formal

adjudicatory decision'** and summarized the _appropriate procedural vvehic'_les for.“revisi'ting”

- generic environmerital determinations relevant to license renewal as follows:

Our rules thus provide a number of opportunities for individuals to
alert the Commission to new and significant information that might
render a generic finding invalid, either with respect to all nuclear

- power plants or for one plant in particular. In the hearing process,
“for example, petitioners with new information showing that a

- generic rule would not serve its purpose at a particular plant may
seek a waiver of the rule. See 10.C.F.R. § [2. 335] [internal citation

~ omitted]. Petitioners with evidence that a generic - ﬁndlng is
incorrect for all plants may petition the Commission to initiate a -
fresh rulemaking. See 10 C.F.R. § 2.802. Such petitioners may

~ also use the SEIS notice-and-comment process to ask the NRC to
forgo use of the suspect generic finding and to suspend license
renewal proceedings, pending a rulemaking or updatm% of the
GEIS. See 61 Fed. Reg. at 28,470; GEIS at 1-10 to 1-11.

Accondingly, the Commission has held—most recently in the Vermont Ifan'kee and
Pilgrim license _renewal nroceedings—that' because the éeneric environmental analyses of the
GEIS have been incorporated into NRC regulatlons “the conclusxons of [those] analys[es] may
. not be challenged in litigation unless the rule [lO CFR. § 51. 53(c)(3)(1)] is waived by the
* Commission for a partlcu_lar proceedmg or the rule itself is suspended or altered in a rulemakmg
proceeding.”146 The Commission emphasized that “[a]djndieating Category 1 issues site by site.
hased merely on a claim ixof ‘new _and signiﬁ_Cant- infonnalion,’ would defeat'the purpose_of -

resolving generic issues'in a GEIS.”"" In fact, the U.S. Supreine Courf has s‘peciﬁcally'upheld

144 "Turkeypomz CLI-01-17, 54 NRC at 12, 22-23 (2001)

M Id at12 (emphasxs added).

" Vermont Yankee, CLI-07-03, 65 NRC at 17-18; see also Turkey Point, CLI-01-17, 54 NRC at 12; Vermont

Yankee, LBP-06-20, 64 NRC at 155-59; Pilgrim, LBP-06-23, 64 NRC at 288, 294-300 Shearon Harris,
LBP-07-11, 66 NRC at 64 (citing the foregoing cases). The Pilgrim and Vermont Yankee decisions have been

appealed to the United States Court of Appeals for the First Circuit in Massachusetts v. NRC, Docket Nos. -
07-1482 and 07-1493. :

7" Vermont Yankee, CLI-07-03, 65 NRC at 21.
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the Commission’s authority to discharge its rrespons'ibilities_ under- NEPA through generic
rulemaking.'*®

3. Waiver of Regulations Under Section 2.335

‘In order to seek waiver ofa rule ina particular adjudicatory proceeding, a petitioner must
submit a petltlon pursuant to 10 C F. R.§ 2.335 (“2. 335 petltlon”) The requlrements for a
Section 2.335 petition are as follows

- The sol'e ground- for petition of waiver or exception is that special -
- circumstances with respect to the -subject matter of the particular
proceeding are such that the application of the rule or regulation
(or provision of it) would not serve the purposes for which the rule
or regulation was adopted.'*’

Further, such a petition,

must be accompanied by an affidavit that identifies the specific
aspect or aspects of the subject matter of the proceeding as to
which the application of the rule or regulation (or provision of it) -
would not serve the purposes for which. the rule or regulation was
adopted. The affidavit must state with particularity the special
01rcumstances alleged to justify the waiver - or exception
_requested

1f the petitioner makes a prima facie showing, then the Board shall certify the matter to
the'Commiss:ion.151 If there is no prima facie showing, then the matter may not be litigated, and . -

9152

“the pres1d1ng ofﬁcer may not further con31der the matter. In this ‘regard, the recent

Commission decmon in the lelstone case sets- forth a four-part test for Section 2.335 petitions,

M8 See Balt. Gas & Elec. v. NRDC, 462 U.S. 87, 100-01 (1983) (“Administrative efficiency and consistency of

decision are both furthered by a generic determination of [environmental impacts] without needless repetition of
" the litigation in individual proceedings.”); see also Tribune Co. v. FCC, 133 F.3d 61, 68 (D.C. Cir. 1998)

(citations omitted) (“[I]t is hornbook administrative law that an agency need not — indeed should not — entertain
‘a challenge to a regulatlon adopted pursuant to notice and comment, in° an adjudlcatlon or hcensmg

proceeding.”). : : :

4910 C.F.R. § 2.335(b).

3% 1d. (emphasis added).

Bl Seeid. § 2.335(c), (d). -
12 Id. § 2.335(c).
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under which the petitioner must demonstrate that it meets each of the following factors fora

~waiver to be granted: .

i,

iii.

iv..

. The rule’s strict application “would not serve the purposes for Wthh [1t] Was'
-adopted”;

The movant has alleged “special circumstances” that were “not considered
either explicitly or by necessary implication, in the rulemaking proceedlng

7 leading to the rule sought to be waived”; - .

Those circumstances are “unique” to the fac111ty rather than common to a
large class of facilities”; and o

A waiver of the regulatlon is necessary to reach a ‘signiﬁcant séfety'

problem.”

In summary, a Section 2.335 petition “can be granted only in unusual and compelling'

c1rcumstances

» 154

C. Co-Sponsorship of Contentions and Incorporation by Reference .

Pursuant to 10 C.F.R. § 2.309(H(3), contentions _ma'y be sponsored by two or more

_ re'questors/petitioners. Specifically, 10 CI.F.R. § 2.309(fH(3) states:

If two or more requestors/petitioners seek to co-sponsor a
contention, the requestors/petitioners shall jointly designate .a
representative who shall have the authority to act for the
requestors/petitioners with respect to that contention. If a
requestor/petitioner seeks to adopt the contention of another -
sponsoring requestor/petitioner, the requestor/petitioner who seeks
to adopt the contention must either agree that the sponsoring
requestor/petitioner shall act as the representative with respect to
that contention, or jointly designate with the sponsoring
requestor/petitioner a representative who shall have the authority to
~ act for the requestors/petitioners with respect to that contention.

10 C.FR. § 2.309(f)(3). While the regulation acknowledges that two or more petitioners may

CO-Sponsor- a contention, it does not address whether the petitioner who seeks co-sponsorship

153 Millstone, CLI-05-24, 62 NRC at 560 (citing Pub. Serv. Co. of NH. (Seabrook Station, Units 1 and 2),
© CLI-89-20, 30 NRC 231, 235 (1989); Seabrook, CLI-88-10, 28 NRC at 597).

154 pyb, Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC 7, 16 (1988), ajfd CLI-88- 10 :
28 NRC at 597, recons. demed CLI-89-3, 29 NRC 234 (1989)
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may be grahted party status v_m'erely by incbrporating fcontentibns only by reference to 'anothéf .
paﬁy’s pléaciing. _ - |
The >C0mr'nission, however, has addressed this iésué. In a license tr.ansfervpro.ce’edi_ng.'.
E inVQIViflg Indian Point, Uhits 1 and 2, two. intervenors (Towh vo'f Cortlahd and 'Citizené |
Awarenesév Network (‘ﬂ‘CAN”)) sought to-adop;c each other’s contentions.'>* The'Comr_nissi(')p
' ‘held'_that where .bothlpetitionefs héVe iﬁdepe’rideﬁtly met the requirements for paniéipation, the,. _
Presiding Ofﬁce.r. fnay I‘J'rovis'ionalll};perrr'lit' petitioners to »adopt' e'acﬁ othgr’s issges éarly in the '
.pro.cecc.ling..ls o If thé pﬁmafy sponsor of a contention withdréws from the prO(‘:eeding., then the -
‘remaining Ipetit.ioner must demonstrate that it has the “independent ability to litigate [the]
issue.”'”’ If the petitioher _cénnpt make such a showing, then the issue must be disrhissed- prior to
he_aring.lsg . | '
| .Incorporatiofl by reference shéuld bé, denied to paﬁies who merely establish standing and
theﬁ attempt to incorporate issues of other‘peti'tioriers.15 ’ Incorporation by reference also Wopld
be impropér in cases Wherc; a pétitioner has not independently established compliance with
| requireménts for édmission in its own pleadings by submitting:at least one admiésibie content_iqn ’
of its owﬁ.160 As the Coinmiésioh indicated, “[o]ur contention-pleading fules‘are .ci_esigned, m

A

part, ‘to ensure that full adjudicatory hearings are triggered only by those able .to proffer-at least

some minimal factual and legal foundation in support of their contentions.””'®!

5 See Consol. Edison Co. (Indian Point, Units 1 and 2), CLI-01-19, 54 NRC 109, 131-33 (2001). -

B Jdat132.

S 1.

- 158 Id‘

159 Jd at 133.

160 d

181 Id. (citing Oconee, CLI-99-11, 49 NRC at 334)j '
. - i ' o
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'NYS states in its Petition that it “hereby adopts and incbrporate‘s by references [sic] the |
following contentions submitted by Riyerke_eper; Inc.: Contention EC-2, pursuant to 10 C.F.R.

f§2.309(f)(3’).”‘62 This statement does not meet the requirements of 10 CER. $ 2.309(H)(3),

discussed above, because NYS has neither jointly designated with Riverkeeper a representative - -

“with the “aufhcjrit&” to act for NYS and RiVerkeeper on this proposed contention, nor has NYS
ag_reed tﬁat R’ivérk'eeper would _aéi' as the representative for 'the_ qontention.- Addiﬁonali"y, a§
-(viis'cus_sved aﬁove, 'N.Y'S‘_’s attempts to'incoréorate _Riverkeeﬁer’s_Proposed Contention EC-Z by - |
vreferen-ce would be imﬁfbper if NYS has ho_t independeﬁtly éstablishéa ‘compliance' With_-:_
requirements for admission in its own pleadings by submitting at least one admissible conteriti,on’
~ofits 6wﬁ.'63 As establiéhed below, NYS has not s,.ubmitted an admissiblgvcontehtion, and so it
cannot adopt this Rivefkeeper propdsed contention, even if it éatisﬁed 10 CFR. § 2.309(H(3).
In sum, NYS attémpts to iﬁcorporate.Riverkegper Pfqi)osed Cdntention EC-2 must fail.

: D - The NYS Proposed Confentions Are_Not Admissible V

| The NYS. Petition cont'ains 32 proposed Vsafety and en?ironmerital bcontentions, including
- an array of allegations related, but not necessarily l_irﬁited to: the completeness of fhe CLB for.
IPEC'Uﬁits 2 and 3 (Proj)osed Contentibns 1-3); the alleged need to prepare a sepaféte ER for
éach unit (Propovsed'Contention 4), the; adequacy of ceftain Entc_:rgy aging managexﬁent plans
o (“AMPs’ﬁ,_;includihg those related to buried bipes, electric cabies, 'wiring_, tr_aﬁsforfnc_ers_, 't.he.

LS

containment structures, the reactor pressure vessel, and metal fatigue of reactor components
(Proposed Contentions 5-8, 24-26); the ER’s aﬁalysis of energy "élt\ernatives (Proposed -
Contenti(-)ns'9-ll); the ER’s analysis of severe accident mitigation alternatives (“SAMAS”) g

(Proposed Contentions 12-16); the impacts of license renewal on offsite land use (Pr_oposéd

162 petition at 31 1.

' See Indian Point, CLI-01-19, 54 NRC at 133.
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Céﬁténtion 17); the ¢ompleteness of the UFSAR (f’foposed Contention ] 8); compliance of IPEC
- with NRC general. design critéria '(“GDC”) (PropoSed Contention 19); IPEC compliance Wiﬁl -
NRC fire protection _regdlatibns (Proposed Contenti-on‘ 20); adequacyof the IPEC seisr'n'_ic' desigri
(PI'.O].JOISCd Contentions 21;22); ihe alléged nee& for “bés‘eline” inspections (Proposed Contention
-23); the séfcfy of oﬁsité'storage of spent' fuel, inC_luding Vulherability to terrorist a.ttacksv_
V(Proposed Contentior) 27); the environmental impacté of leakage from sperit fuel pools (Proposed
‘Contention 28), emergenéy prcﬁaredness and evacuation (Proposed éoﬁtén_tion 29); and the |
i_rﬁpaéts'of the IPEC :once-thn.)u'gh céoling syster'n»-on aquatic lifeAvand endangered speéies
(Pfqﬁbsed Contentions 30-32). |

NYS has not éxplici_ti_y designated .its contentions as énvironme_ntal or technical -
c.ontentilons (c;ontrary to the directién’s set forth in the Commission’s Hearing Notice).
| Aécordingly, Entergy _responds to the p'r'oposed contentions sequentially, inAthe order they afé
- presented. As demonstfated below, NYS has failed to submit an admissible coﬁtentibn pursuant
to 10 CFR. § 2.300(8).

1. Proposed Contention 1: The LRA Is Not Accurate and Complete in All Material
o Respects .

In Proposed Contention 1 (and elsewhere throughout its Petition), NYS asserts that the
LRA 1is not “complete and accurate in all material respects,”' as called for by 10 C.F.R.
§54.13.1% Sp'eciﬁcall'y, Pr‘o_po.sed Contentidn 1 states: ,

THE LICENSE RENEWAL APPLICATION (LRA) VIOLATES
10 C.F.R. § 54.13 BECAUSE IT IS NEITHER COMPLETE NOR
ACCURATE AND THUS, IN ORDER TO PROTECT THE DUE
PROCESS AND 42 US.C. § 2239 RIGHTS OF THE
- INTERVENORS, THE BOARD SHOULD  SUSPEND THE

164 Ppetition at 36-48.
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HEARING UNTIL THE APPL‘ICA_NT- FILES AN AMENDED
APPLICATION IN COMPLIANCE WITH 10 CF.R. § 54.13;165

" In support of Proposed Contention 1, NYS asserts, among other things, that: . (1) the
. UFSAR forVIP2 and IP3 .areﬂnot up-to-date; (2) IP2 and TIP3 do not eorﬁply with the GDC; (3) the
" LRA does not inc]'ude various AMPS; (4) certain references incleded.in iﬁe LRA are not eubliely
‘available; (5) the NRC Staff has issued requests for édditioﬁal information (“_RAIS”) on the LRA;

166 - NYS seems to

‘and (6) the ERfdoe_s hOt‘ address eertain “new van_d sigﬁiﬁcémt 1nformat10n
.bellieve fhat what'it perceives as-deficiencies in the LRA somehow deprive it of an opportumty _to
challenge the subetance of the a'pplication.167 In additiorf, NYS suggests that the foregoing
undermines the basis necessary to warrant protection under the “timely renewal” doctrine ef the

| Administratiye Procedure Act, 5U.S.C. .§ 558168 'While these arguments are repeated in a .
nufnber of places throughout the Petitien, the shert answer is that NYS misapprehends the nature : ,- | _

| .of Entergy’s obligations with'regard‘ to the LRA and the NRC Staff’ ] sufﬁciehcy reviei,zv' in the: '
| overall regulatory framework of license renewal under I'Q C.F.R. Part 54. |
At the outSet, NYS argues that the NRC should not have docketed the LRA due te
purported omissions from that document. The Staff’s sufﬁciency dete'rmination is not at issue.?‘,f’g

Petitioner further suggests that a discrete, affirmative finding with respect to “completeness and

'accuracy” under 10 C.F.R. § 54.13, is-a prerequisite,'te issuance of a renewed license.'” That v

165 Id. at 36.
166 1d. at 36-48.
167 Id. at 306-308.

18 - 1d. at 42, 306; see also 10 C.F.R. § 2.109(b).

1 Baltimore Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 & 2), LBP- 98-26 48 NRC 232, 242

(1998) (holding that in a license renewal proceeding, “how thoroughly the Staff conducts its preacceptance
review process and whether its decision to accept an apphcatxon for filing was correct are not matters of concern
in this adjudicatory proceeding.”).

170 Petmon_ at 310. .
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argument is legally unfou_nded. The ﬁndings that must be made prior to issuance of a r-enewed

N
/

~ license are set out in 10 CFR. § 54.29. MoreOVer? the Commis’sion recognizes_ that it is routi__ne S
that further CIériﬁcation of information provided, as welI as _renuests for additional information .- .
not_prOvided, wili he made throughout the Staff’s 'review process. That such‘.reques:ts may be
made does not imply theit’ the application is i‘naccurate or incomplete in terms of the ohjeCtiyes of ':'
10C.FR. §54.13. - | | |

Tied to its arguments regarding the completeness -_and‘ac:curecy Of the LRA (Proposed-.
Contention 1) but also presented as mdependent issues in Proposed ContentlonSZ 3, and_: '
elsewhere, the NYS Petitlon is replete with assertions that the LRA is not supported by an

appropriately up-to-date FSAR.‘-71

This, contends NYS, prevents Entergy from satisfying those )
| requirements of Part 54 which depend on Entergy’s ability to artiCuiate th'_e‘ CLB for IP2 and
IP3.1?2. Moreover, NYS alleges that Entergy unlawfully relies on compliance with i'ncorrect-' |
GDC. From the foregoing,-NYS asserts that it is lnot ‘possible to ascertain what structures,
systems and components must be subject to aging management 13 |

The matters before the Board in this proceedin_g are conﬁned to.yvhether these units can

. be safely operated in the period of extended- operation, that is, beyond the current expiration of

the licenses in 2013 and 2015, respectiye'ly.'.7 * Issues "r'egarding the adequacy of the design and

V14, at 36, 48-72, 72-77, 299-305.
172 Id.

B4 at 48-77.

" Turkey Poznt CLI 01-17, 54 NRC at 8 (“In establishing its license rénewal process, the Commission did not.

believe it necessary or appropriate to throw open the full gamut of provisions in a plant’s current licensing basis
to re-analysis during the license renewal review.”); see aIso 10 C.F.R. § 54.30 (regarding a licensee’s ongoing
obligations with respect to the CLB) :
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construction of the facilities, for example, compliance with the GDC,'” are outside the scope of
matters appropriately conside.tjed'here.

While NYS goes on at some length on this issue,m Entergy is not required.to compile its
:CLB into a dlscrete compendlum to support Petltloner S review of the LRA In fact, the
'Commlssmn explicitly rejected a requirement that hcensees be requlred to comp1le the CLB,
when the Commission ﬁrst promulgated its license renewal.regulations, a decision which,it. :
reiterated when it revised Part 54 in 1995 178 - Entergy has identified in.its LRA. those systems

- structures and components Wthl’l 1t believes warrant aging management 179

To the e_xtent_
Petitioner claims that certain references upon which the LRA relies are not publicly available, it
ignores the explicit guidance prov1ded by the Commission in its Hearmg Notice regardmg access '

to non- pubhc documents related to the LRA."® To the best of our knowledge NYS made no

attempt to obtain copies of the allegedly non—publlc referenices from Entergy or its counsel.

' In any event, the GDC, set forth in Appendix A to 10 C.F.R. Part 50, which establish minimum requirements
for the principal design criteria for water-cooled nuclear power plants, are not applicable to plants with
construction permits issued prior to May 21, 1971. The construction permits for Indian Point Units 2 and 3
were issued before that date, on October 14, 1966, and August 13, 1969, respectively; and therefore, the GDC 7
do not apply to IP 2 or IP 3. See NRR Office Instruction No. LIC-100, Rev. 100-a, Control of Licensing Bases
for Operating Reactors, at 2.13 (Mar. 2, 2001) (available at ADAMS Accession No. ML010660227). See also
Staff Requirements Memorandum, SECY-92-223, Resolution.of Deviations Identified During the Systematlc :
Evaluation Program atl (Sept 18, 1992), avallable at ADAMS Accessmn No. ML003763736.

176 petition at 299-305.

77" Final Rule; Nuclear Power Plant License Renewal, 56 Fed. Reg. 64,943, 64,952, (Dec. 13, 1991).

1% Final Rule, Nuclear Power Plant License Renewal; Revisions, 60 Fed. Reg. at 22,473. See also Staff

Requirements Memorandum, ‘SECY-94-066, Evaluation: of Issues Discussed in SECY-92-314, “Current
Licensing Basis for Operatmg Plants” (May 19, 1994), available at ADAMS Accessxon No. 9406160012. o

1% To the extent that Entergy determined that a CLB change forms the basis for an IPA conclusion regarding the ,

need for aging management review, such change is included in the FSAR supplement. See 10 C.F.R. §54.21(a);
, also Final Rule, Nuclear Power Plant License Renewal; Revisions, 60 Fed. Reg. at 22,482.
18 The Hearing Notice states: “To the extent that the application contains attachments and supporting documents
that are not publicly available because they are asserted to contain safeguards or proprietary information,
petitioners desiring access to this information should contact the applicant or apphcant s counsel to discuss the
need for a protective order.” 72 Fed. Reg at42,135n.1. :
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Finally, NYS asks that in _light of what it characterizes as an “inaccurate and incomplete”

application, this Board suspend the hearing process,beeause of LRA de'ﬁciencies.181 "This is, in

summarily rejected.

practical effect an impermissible and unfounded motion to stay the proceeding, and it should be -

2
4.8

In the Calvert Cliffs License Renewal proceeding, the Board reiterated:

‘As the Commission has made clear, how thoroughly the Staff
“conducts its preacceptance review process and whether its decision
to accept an application for filing was. correct are not matters of
concern in this adJudlcatory proceeding. See Curaiors of the
University of Missouri, CLI-95-8, 41 NRC 386, 395-96 (1995); see
also New England Power Co. (NEP, Units 1 and 2), LBP-78-9,

- 7NRC 271, 280-81(1978). Instead, the focus of this case is the
adequacy of the application as it has been accepted and docketed
for licensing review. See 10 C.F.R. § 2.714(b)(2)(ii). If there are
deficiencies in that application, in its contentions. a petitioner can
specify what those are and, if the petitioner is correct such that the
application is insufficient to support lssuance of the requested
llcense then the application must be denied.'®

In any event, NYS’s insinuation that the appllcatlon is deficient as a matter of law, and its

protestations regarding the application is belied by the 32 contentions it has in fact proposed

whether one or more of those contentions is set forth Wlth adequate basis and spec1ﬁc1ty is a

Separate -matter addressed in this response. - To the extent those contentions allege other

deficiencies in the LRA, such as inadequate AMPs or failure to incorporate new and significant |

informétion, Entergy -addresses those allegations below in its individual responses to the |

pertinent contentions.

181

182

183

184

" Commission’s interest in ‘regulatory finality’ and ‘sound case management.

Petition at 309-10.

The Commission has held that “[tJermination or postponement of license renewal adjudications cqntravenes the
Duke Energy Corp. (McGuire
Nuclear Station, Units 1 & 2; Catawba Nuclear Station, Umts 1& 2) CLI-01-27, 54 NRC 385 391 (2001).

Calvert Cliffs, LBP-98-26, 48 NRC at 242.
Petition at 309-10.
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2. | Proposed Contention 2: The LRA Does Not Comp]y with the NRC Rep;ulatlons '
.Because the FSAR Is Incomplete : :

‘ Proposed Contention 2 states:
THE LICENSE RENEWAL APPLICATION FOR IP2 AND IP3 -
- FAILS TO COMPLY WITH THE REQUIREMENTS OF
 10C.F.R.. §§ 5421 AND 54.29(a)(1) AND (2) SINCE:
- INFORMATION. FROM . SAFETY . ANALYSES AND
EVALUATIONS PERFORMED AT THE NRC’S REQUEST 5
ARE NOT IDENTIFIED OR INCLUDED IN THE UFSAR AND
"THUS IT IS NOT POSSIBLE TO DETERMINE WHICH ..
'SYSTEMS AND COMPONENTS IMPORTANT FOR SAFETY
REQUIRE AGING MANAGEMENT OR WHAT' TYPE OF
AGING MANAGEMENT THEY REQUIRE.'® E
NYS claims that the LRA is in violation of 10 C.F.R. § 50.71(e), because the P2 and IP3
UFSAR allegedly does not contain the detail necessary to describe and i‘dentify all of the systems
for which aging management is required. Therefore,-Petitioner argues, Entefgy is ohable-to
provide reasonable assurance that it has identiﬁed the systems and components for which aging
ménagement is' required in accordance"with 10 CFR. § 54. 21(.21);'and that it has developed
and/or- will 1mplement the aging management program (“AMR”) required by 10 CFR. o
§54 29(a)(1) and (2).'% In support of Proposed Contentlon 2 Petitioner also submlts the

- Declaration of Dav1d Lochbaum. 187 _

Entergy opposes admission of Proposed Conﬁention 2 because it raises issues that fall
squarely outside the scope of this proceeding, contrary to 10 CF.R. § 2.309(f)(1)(ii). Like
Propose_d Contention 1, this contention alleges various deficiencies in the CLBs for IP2 and IP3, |

- -as documented in the UFSAR. Accordingly, the issues it raises, which have no relevance to -

' 1d at 48.
186 See id. at 48-51.

'87 " Although Entergy has not explicitly challenged the qualifications of all of Petitioner’s purported experts in this
Answer, inasmuch as Entergy does not for purposes of 10 C.F.R. § 2.309(f) address the merits of the proposed
contentions, Entergy reserves the right to challenge the qualifications of the purported experts in the event any
proposed contention is admitted. .
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~ aging management during: the period of extended operation, are beyond the scope of 'this".l
proceeding, as deﬁned by 10 C.F.R. Part 54 and the Comm1s51on s Hearmg Notice.'®

~ While, as descnbed above alleged deﬁmencws in the IP2 and IP3 UFSARs pertain to the
CLB and are beyond the scope of this proceedlng, rendenng this contentlon 1nadm1351ble
Entergy has nevertheless rev1ewed the NRC Bulletins and Genenc Letters hsted by NYS and Mr ‘
'Lochbaum in connection with Propos‘ed.Contentflon 2. Entergy’s respon'ses to the listed generic
VcommunicatiOns_have'been'dooketed by the NRC and are available'_to the public. Indeed, as:
e.videnc,edv by his decla’ration,‘Mr‘. Lovchbat_lvm was able to obtain access to those responses. As.
defined in Section 54.3(a), the CLB includes “the licensee’s oomrnitments remaining in effect.
thet were ndade in docketed licensing correSpondence such as licensee responses to NRC
bulletins. [and] generie letters.”'®® Thus, such informationvis part of the CLB and considered. as .
-part of the license renevt/al nrocess. | |

-As discnssed in respOnse to Proposed Contention 1, supra, Entergy is not reqUi_red.to
cv.or_npi]e the CLB—including. its responses to NRC‘ generic letters and bul]etins——as part of
license rene_wat process. For the reasons discussed :atbove, Proposed Contention ‘2' must be

rejected in its entirety.

3. Proposed Contention 3: The LRA Does Not Comply w1th the NRC Regulatlons :
- for Aging Management

. ProposedCo_ntention 3 states:

THE LRA DOES NOT COMPLY WITH THE REQUIREMENTS
OF 10 C.FR. §§ 54.29(a)(1) AND (2) FOR-IP2 AND IP3
BECAUSE IT IS NOT POSSIBLE TO ASCERTAIN IF ALL
RELEVANT EQUIPMENT, COMPONENTS AND SYSTEMS
THAT ARE REQUIRED TO HAVE AGING MANAGEMENT
HAVE BEEN IDENTIFIED OR TO DETERMINE WHETHER

1% See Turkey Pomt CLI-01-17, 54 NRC at 8- 9
199 10CFR. §54. 3(a) (emphasxs added)
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THE AGING MANAGEMENT REQUIREMENTS FOR
LICENSE RENEWAL HAVE BEEN MET. 19 '

Petitioner clalms that'Entergy, in v1olat10n of 10 C.F.R. §§ 54.29(a)(1)‘and t2) does'not
"demonstrate that it will manage the effects of aglng durlng the renewal perlod on the
functlonahty of structures and components covered by Section 54. 21(a)(1) or that Entergy has
~ completed TLAAs requlred under'Sectlon 54.21(0). Addltlonally, Petitioner claims that IP2 .and'. :
IP3 are not in comphance w1th the GDC set forth in 10 C F. R. Part 50 191 Petxtloner seeks to.

support Proposed Contentlon 3 with the Declaratlon of Paul Blanch and a lengthy chart
| (allegedly comparmg GDCs w1th the UFSARSs) that was prepared by Mr. Blanch and is attached :
to his declaration.

.Entergy opposes admissi‘on of Proposed Contention,3; beca_use it raises issues that are
bejond the scope of the proceeding, contrary to 10 C.F.R. § 2.’309(‘f)(1‘)(iii), lacks adequate. |
factual 'or'expert support, contrary to 10 CFR § 2.309(D(1)(v), and fails to establish that a
genuine dispute exists.with the Applicant ona material issue of law or fact, contrary to IO'C.F.R.
§ 2. 309(t)(1)(v1) Accordmgly, the proposed contentlon must be dismissed in its entirety.

To the extent that Proposed Contention 3 alleges that the LRA is deﬁc1ent because it does
not identify all “equipment, components, and systems” subject to the requlrements‘of 10 C.FR.
§54.21, it lacks adequate support and fails to directly controvert the LRA.'? "As a general
matter, Entergy notes that all AMPs for [P2 and IP3 are descrihed in Appendix B of the LRA; all. N
comnﬁitme_nts to make enhancements are shown on the IPEC commitment list; and evaluations of
all TLAAs are described 1n Section 4 of the LRA. The Declaration .of Paul Blanch, which is

essentially a “laundry list” of alleged omissions -from the"LILA and the purported safety

Petition at 72.
YU |
12 Millstone, CLI-01-24, 54 NRC at 358; 10 C.F.R. § 2:309(H)(1)(vi). -
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implications of those alleged omissions, is factually ﬂaWed. Second, it ignores the content of the

LRA itself. Thus, for e)rarnple, when Mr. Blanch alleges that the LRA does not contain adequate

information with respect to the .AMPs for »Non-EnVrronmentally-qualiﬁed' (é‘Non-EQ”) S

Inaccesmble Medrum-Voltage Cab]es hlS bald and conclusory assertlons fail to dlrectlyv |
_controvert the content of the LRA contrary to 10C.F.R. § 2 309(ﬂ(1)(v1)

| To the extent that Proposed Contentron 3 challenges the comphance of IP2 and IP3 wrth
the GDC, it is. 1nadm1331ble for the reasons descrrbed in response to Proposed Contentlon 1,
supra. In short, su.ch a‘_challenge is outside the scope of this proceeding and the GDC do. notf'.'v
apply to IP»EC.193 As such,_Proposed Contention 3 1s inadmissible as beyond the scope of this .

proceeding.

4. Proposed Contention 4: Entergy Must Pr0v1de a Separate Env1r0nmental Report
for IPEC Units 2 and 3 :

Proposed Contention 4 states:
- THE ENVIRONMENTAL REPORT FAILS TO COMPLY WITH
- THE PROVISIONS OF 10 C.F.R. § 51.53(C)(1) BECAUSE IT
FAILS TO PROVIDE A SEPARATE “ENVIRONMENTAL
REPORT” FOR "EACH LICENSE FOR WHICH AN
EXTENSION IS SOUGHT."**
NYS argues that 10 C.F.R. § 51.53(c)(1) requires Entergy to prepare separ'ate ERs for [P2
and IP3.. NYS reasons that, because IP2 and IP3 hav_e been SeparatellyA licensed (and at times

separately owned), separate ERs are warranted. NYS claims that “[t]reating the two individual

- plants as one for purposes of the ER severely distorts the environmental analysis.”'® NYS.

19 As discussed above, the GDC set forth in Appendrx A to 10 CF.R. Part 50, which establish minimum
requirements for the principal design criteria for water-cooled nuclear power plants, are not applicable to plants
with construction permits issued prior to May 21, 1971. The construction permits for Indian Point Units 2 and
3 were issued before that date, on October 14, 1966, and August ]3 1969, respectlvely, and therefore, the GDC
‘do not apply to IP 2orlP3.

194 Petltlon at 78.

/)
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étates, for example, »t'hat _Entergy’s analysié of energy alternatives in its.ER assumeS'thaf any
alfcmative must be able to supply és muc;h powér as -the_two plants fogethef \prOducv_e,_' “when in
fact séveral alternatives, including wind power and biémass, are s"ufﬁcient to féplacé'at least ‘one-
unit if not both units.”l%- Stated differéntly, NYS és.serts that the ER wrongly “assumes bé,th - |
units are either extended .or 'th-e',xten'ded rather than evaluate the individﬁalized impa%:ts: if one
unit is vextended. and the‘_ other is ‘not.”m The effect, NYS‘cléims, is a “distorti[on]” of 'the_resuits .
E *é._nd a failure tov“fully»_evalluat.e the real altérriafives a_nd'their.-irrlxpacts.”]98 s |
| Ent.ergy opposes thé admfssion of this coﬁtenﬁon-on fhe grounds that ii_laéks a factual or
legal fouﬁdation, contrary to 10 CFR § 2.309(f)(1)(i1), and fails to establish a geﬁuine';lispﬁtg
- with the Applicant on a material issué of law of or fact, contrary to 10 C.F.R. §. 2.309(H(1)(vi).
Proposed Contcﬁtion 4 is a legally and logically flawed corbliary t;) NYS Proposed Contentions.
9, 10, and 11, in Wﬁich NYS asserts that the _ER mﬁst analyze energy élterhgfives to. the
relicensing of only one IPEC unit. That is to say, NYS appears to bel}i'eve. that the préparatibn of ’-
se‘parate.E'Rs for IP2 and IP3 would be mbre consistent with and_faciiitaté iis propfosal to analyze
alternative enefgy sources on a single-unit basis. As discussed below, the éoﬁtention éonstitutes
an vim-prvoper challenge to 10 C.F;R. P‘arts 51 ana .54 that sterrlls. from a _fundra_mental.
misunderstanding of NEPA. . | |
First, Petitioner offers no credible legal basis for its asseﬁion thgt Entergy must subrhi,t )
separdfe ERs fo’f each unit in'its LRA. Petitioner suggests that 10 C.F.R. § 51.53(c)(1) requires
. ‘suc_h an approach, but that provision siﬁlply states: “Each 'abplicant for renewal of a licénse to

operate a nuclear power plant under part 54 . . . shall submit with its application a separate

196. Id
Y7 1d. at79.
9% 14



" document entitled "‘Applicant’s Environmental Report — Operatmg License Renewal Stage »199

_ "Ihisonly requires that.an ER be segregated from the rest of the apphcation; _Nowhere does it
. :requir'e. that an applicant submit-separate'ERs for each unit includedi in the sCope of b-a license
renewal. | | | | | |

~ In fact, Parts 51 and 54 cldearly.contemplate the preparation ofa single. ER and a single
SEIS for purposes of hcense renewal. 200 The NRC’s SRP for review of LRAs supports this
mterpretatlon of the regulatlons 1ndlcat1ng that to be docketed an apphcat1on must inter alza _
identify the “specific unit(s) applying for license renewal.”zol Petitioner’s as_semon thus lacks av
legal hasis and impermissibly challenges the _pertinent regulations of Parts 51 and 54 by seeking
to impose on Entergy a requirement—the need for separate ERs for IP2 and IP3—that does not
.exist. in those regulations as they are currently written.

In addition, NYS fails to provide any NEPA case law to support its clalm that a separate .
ER be prepared for each un1t In fact NEPA precedent suggests the oppos1te conclusion. NEPA
and 10 C.F.R. P_art 51 require the Staff to consider the potential environmenta] effects of any'
proposed “major federal action signiﬁcantly affecting the quality of the human en\?ironrnent.”_20:2
.AHere, the proposed major federal action is the renewal of the operating licenses of IPZ and IP3
for an additional 20 years. A _lieense renewal applicant is required to prepare- an ER: which,

‘among other things, must discuss the environmental impacts of the proposed action.2®?

" 10 CF.R. §51.53(c)(1) (emphasis added).
00 e generally 10 C.F.R. §§ 51.53(c), 54.23 (“Each apphcation must include a supplement to the env1ronmental
report that complies with the requirements of subpart A to 10 CFR part 51.”).
%! NUREG-1800, Rev. 1, Table 1.1-1, 1.1-5 (emphasis added).
- 22 See 10 C.F.R. § 51.20(a); 42 U.S. C. §§ 4321 et. seq.

2% 10 C.F.R. §§ 51.45, 51.53(c); see also Nuclear Management Co., LLC (Monticello Nuclear Generating Plant)
- LBP-05-31, 62 NRC 735, 752-53 (2005), aff’d, CLI-06-06, 63 NRC 161 (2006).
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‘Regarding_t'he impaets enalysis, the NRC considers “the iinpdct Oﬁ the'envir(.)nment.'
| whfeh resu]ts from the incrementdl impact of the acﬁon, when added to.other' past, present, and
: reasdhably ‘f.oreseeable'_fut'ure actions™—i.e., the curﬁulative_ impaets df the propqSed ection.204
With regard'to cumulative impaets, the Board in the PFS case held, under the ‘»‘cumulati‘vev
-impacts_” fubrie, that”NEPA “imposes a fule_dgajslstl incredﬁeritalism, that 1s, against a’nalyzid'g.a‘ _
succe‘s'sviorvl' of currently contefnplated federel (licensiflg) actions: in series, as t’hough tizey wer_e_'
, separate‘unrelated activities.””* | |
"In Hydro Resources, the Commlssmn elaborated on this pomt “Under NEPA when
-several proposals for . . . actions that will have a cumulative or synergistic environmental impact
updn a region are pending coricurrentl.y‘before an agency, their envifbnmental consequences
must be chsidered together.”2°6 AeCOrding to the_Commission, “[t]he term ‘synergistic’ _relates‘l
to fhe joiizt action of different parts—or sites——Which, acting together, enhance the effects of one:
or more individual sites.”?"’ | | |
| Entergy has ﬁ111y evéluated the “synergistic” impacts of license reneWal for both units,

consistent with the principle explained above and the Commission holding in Hydro Resources.

“At this juncture, treatment of each unit separately would amount to the “incrementalism” that -

2 Hydro Resources Inc (P.O. Box 15910 Rio Rancho, NM 87174), CLI-01-4, 53 NRC 31, 60 (2001) (citing

4OCFR § 1508.7).

(emphasis added) (cxtatlons omitted), gff’d, CLI-05-12, 61 NRC 345 (2005).

Hydro Resources CLI-01-4, 53 NRC 31 at 57 (mtemal quotatlons ormtted) (citing Kleppe v. Sierra Club
427 U.S. 390, 410 (1976)).

206

297 Id. (emphasis added). Hydro Resources addressed the cumulative impacts of different sites as opposed to those

of multiple facilities or projects located within a single site. However, by analogy, that case suggests that
applicants should not consider the “compartmentalized” license renewal of different facilities- or projects located *
on or within the same site because NEPA requires analysis of the joint action of dlfferent parts in order to

_capture the cumulative impacts of the actlon : '

46
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- NEPA forbids.>® Thus, Proposed Contention 4 .fails to establish' a genuine dispute .w.ith the
Applicant, centrary 10CFR. § 2.3Q9(D(1)(vi).

In addiﬁon, treatment of eaeh unit separately would amount to “il_npenniss‘ible‘ o
segmentation” under NE'PA.ZO‘9 As _it pertains to NEP_A,. segmentation ‘“occurs when
E "environme‘nt.al r'eview of the total effects 'of a project is thwarted because portions of the pfojectj

are dealt with separately 210

'Treaﬁnent ‘of each unit separately, ’thereby ‘,thwaﬂing the
E en_v1ronmenta1v review of the total effects ef the licens_erenewal, would. amoun_tv to_-impermissi‘ble H
segmentation under NEPA. 2! Thus, once again, the Petitioner. fails to establisn a genuine |
dispute with the Applicant contrary 10 C;F.R. § 2.309(H)(1)(v1). |
Importantly, Entergy’s approach is consistent with. NRC practlce and precedent. - The
NRC has routinely reviewed and approved smgle LRAs that address multlple units. The NRC-
approved LRAs for Browns Ferry (Units 1, 2, and 3), Brunswick (Units 1 and 2), and Nine Mile

Point (Units 1 and 2) provide three recent examples.”'? In fact, the NRC has approved single

LRAs encompassing not only multiple reactor units, but different facilities on different sites.

S

28 Private Fuel Storage, LBP-05-5, 61 NRC at 119.

29 See Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), LBP-98-33, 48 NRC 381,390 (1998)

° 1 (c1tmg City of Rochester v. U.S. Postal Servzce 541 F.2d. 967, 972 (2d Cir. 1976)).

2

2 See id. Finding that a portion of the water supply system utilized solely by a local government agency need not
be considered by the NRC in its environmental review, the Licensing Board in Limerick held that “[c]aution is

. necessary in dividing a project into segments for NEPA purposes in order to avoid arbitrary divisions which
may hide significant total impacts. Consideration of a number of segments with small impacts while not
considering their cumulative consequences is proscribed. The test for whether a project may properly be divided

" for purposes of environmental impacts has three parts. First, does the segment have independent utility?
-Second, does approval of the segment under consideration foreclose alternatives to the part of the project not

."being considered? Finally, is the entire plan sufficiently definite such that it is highly probable it will be carried
out in the near future?” Philadelphia Elec. Co. (Limerick Generating Station, Units 1 and 2);, LBP-82-43A,

. 15 NRC 1423, 1473 (1982) (citing Swain v. Brinegar, 542 F.2d 364, 369 (7th Cir. 1976) (en banc); Duke Power
Co. (Amendment to Materials License SMN-1773-Transportation of Spent Fuel from Oconee Nuclear Station

. for Storage at McGuire Nuclear Station), ALAB-651, 14 NRC 307 (1981)).

22 See http://www.nrc. gov/reactors/operatlng/hcensmg/renewal/apphcatlons html' (providing links to the cited

LRAs and the Staff’s related safety and environmental review documents)
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- 214

- Examples include the LRAs for the North Anna/Surry, McGiuire/CataWb_a,213 and Dresden/Qtlad:
Cities facilities. The licensees for the -aforementioned fa_cilities addressed nni_ts' of varying ages;
des,igns,. and licensing bases, within a single LRA and ER. Insofar as Petitioner argues that a
| : singleER is inappropriate here, 1t challenges the long—standing regulatory framework established. -
| by':Paﬂs 51' and 54 and igrrores relevant legal principles and regulatory precedent.
: For all-of these reasons, the Board rnust deny the admiSSion of Proposed Contention 4 _i.n .
its entirety. | | | |

5. B Proposed Contentlon 5> The LRA Does Not Provide for Adequate Ingpection and:.

Monitoring of Buned Systems that May Carry Radioactlvely-Contammated
Flulds :

" _ Proposed Contention 5 states:

THE AGING MANAGEMENT PLAN CONTAINED IN THE"
LICENSE RENEWAL APPLICATION VIOLATES 10 C.F.R. §§
5421 AND 54.29(a) BECAUSE IT DOES NOT PROVIDE
ADEQUATE INSPECTION AND MONITORING FOR
CORROSION OR LEAKS IN ALL BURIED SYSTEMS,
STRUCTURES, AND COMPONENTS THAT MAY CONVEY

- OR CONTAIN RADIOACTIVELY-CONTAMINATED WATER
OR OTHER FLUIDS AND/OR MAY BE IMPORTANT FOR
PLANT SAFETY.?"

~ In general, Petitioner claims that- the AMP proposed for lP2 and lP3‘ is inadequate
because it does not provide for adequate inspection, replacement, or monitoring of leakage from
. certain buried systems, including piping, tanks, .and transfer canals that may contain or convey
radloactrvely-contammated water and/or other ﬂu1ds and these deficiencies oould endanger the

safety and welfare of the pubhc 215 Also Pet1t10ner claims that these same 1ssues apply to IP1 to

3 n the adjudicatory proceeding for McGuire/Catawba, the Commission stated, “[u]nder our NEPA rules, the =

- NRC Staff will prepare a site-specific Supplemental Environmental Impact Statement (“SEIS”) which augments
the GEIS.” Catawba, CLI-02-14, 55 NRC at 290 (emphasis added) Clearly, the Commission contemplated
one SEIS for all units at both srtes :

Petmon at 80..
"5 Seeid. at 80-92.
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the extent that.I.P2 and IP3 use IP1’s buried systems. 'Pétitioper feljes 'upén two declaratibris; one’

from Timothy Rice of the Bureau of Hazardous Wa_sfe and Radiat_ion Maﬁagément,DiV_isiqn Qf
Solid .andv Hazérdous Materials, of the New York State 'D'ep_artme‘r.lt | of En_virdnmental __
' '_Coﬁséfvation, and one from Dr. Rudolf Hausler of 'Cofré-Consulta, Inc.2'® s
| Entérgy opposes admi_ssidn of -Proposé_d Contention 5 on the grounds that it is OUtside_._thé B
‘scope of li‘c‘ense'_ renewal,_ .cont'rary to 10 C.FR. § 2.309(D(1)(iii)',> 'nc‘)t édequately suppo_rtéd,-- :
contrary to IQ'C.F..R. § 2,309(f)(1')(v),_ and does r.10t.show a genuine diéi)ute ofa rria_tcrial_ iésue_éf _
| law or fact, contfafy to 10C.F.R. § ‘2.‘309(f)(l)(vi).. | o

a. ~ Monitoring and Leakage from Buried Systems Is Qutside the Scope o
License Renewal . . , :

The thrust of Petitioner’s contention is ’ihét the AMPs for un‘der'ground piping and tanks_'
are insufficient ah(i wil_l result in leakage of radioacti_gle liquids and/or other fluids.?” Petiiiéner :
clairhs tﬁat the aging management o'f. these undéréround_ systems doesrnot include-badequate'
inspection, replacerﬁent, and monitoring programs.?'® |

As an initiAal matter, reCént decisions in the‘ ongoing liéénse renewal prdceec_ling for the :
»_ Pilgrim Nu(;lear Pdwer Station (‘Tilgﬁrﬁ”) conﬁnnéd fhat ongoing monitoring for. _léaka_ge_ of .
, radiqactiVe' liqﬁids is Qutside of the'scppe of license relllew_al.'zlgv For: example, in a very recérit
_ decisibn in which the Pilgrini Board denjéd Pilgrim Watch’s Motion fdf Recénside;a_tio_n, the
Board stated the following: | | |

As we have said on vnumerous occasions, monitoring is not proper -
-subject matter for license extension contentions. Thus, where

‘Pilgrim Watch’s original formulation of its contention focused-
upon the potential for surface and groundwater contamination from

—

8 Id at 13; Rice Declaratidn 1 1; Hausler Declaration § 1.
7 See id. at 80-92. |
8 Id. at 80

219

2

et

2

—

Order Denying Pilgrim Watch’s Motion for Reconsideration, ASLBP No. 06-848-02-LR.
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A rédioactivity contéined by certain of the Applicant’s buried pipes
and tanks, that subject is a matter managed by the Applicant’s
~ongoing monitoring programs, and is therefore outside the scope of
matters properly considered in license extension hearings. 220
This holding by the Pilgrim Board refutes Petitioner’s Propbsed Contention 5 and clearly
demonstrates that Petitioner has not proffered an admissible contention with respect to leakage -
from buried systems.
Slgmﬁcantly, Petltloner s contention 1s based largely on the allegatlon that the AMPs for'

”221

"underground piping and tanks do not 1nclude adequate’ momtonng As clearly stated by the

Pilgrim Board ‘monitoring is not proper subject matter for hcense extension contentlons »222
Perésed Contention ‘5 a}so focuses extensively on potential coptamination éf surface and
groundwater due to radioactive leakage ﬁom underground piping and tanks.?? Bﬁt, as discussed:
above, such issues are outside the scope o;c liceﬁse .renewal, because they are managed by
ongoing monitoring pr.o-grams.zz"4 Therefore, v,because' Petitioner focuses on monitoring of
leakage ‘from undergroﬁnd piping and t'ankAs, énd on radipactive leakage into surface and -
groun(iwater, Prdposed_ Cpntentioﬁ 5 must fail as it does not meet the staﬁdard of an admissibie '~

_ contention set forth in 10'C.F.R. § 2.309(f)(1)(iii), which requires that a contention fall within

the scope of the license renewal proceeding.

20 Id., slip op. at 5 (emphasis added).

2 Petition at 80, 89,91.

2 Order Denying Pllgnm Watch s Motion for Reconsideration, ASLBP No. 06-848-02- LR, slip op. at 5; see also

Pilgrim, LBP-06-23, 64 NRC at 274-77 (2006) (citing Turkey Point, CLI-01-17, 54 NRC at 7); Final Rule,

" Nuclear Power Plant License Renewal ReVlSlonS 60 Fed. Reg. at 22,481-82; Montzcello LBP-05- 31 62 NRC :
at 754. .

25" Gpe Petition at 80-92.
24 See Order Denying Pilgrim Watch’s Motion for Reconsideration, ASLBP No. 06-848-02-LR, slip op. at 5.
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" Such a conclusion 'is'ﬁlrther supported by the CO_ntention itself and by the Ricez-25 and
Hausl'er Declaratlons In this regard, they point to a number of examples of radloactlve 11qu1ds =
leaking from IPEC and attempt w1thout any basis, to casually link them to an inadequate AMP ‘
for buried components 7 Petitioner does not demonstrate how these examples pertain to buned‘ -
'systems w1thm the scope of license renewal much less explaln w1th the requ1s1te level of basis
and speclﬁcity how the relevant AMPs ‘would not ensure their intended_ functions during_the
period of extendedpoperetion. Instead, Petitionei' mereiy provides these exemples stating.thatt :
they demonstrate cases‘ of radioactive leakage. As discussed a}bove, radioactive leekage.and‘
monitoﬁng of radioactive le_akage._are, per se, outside the scope of licenserenewa’ll,. and do not.
‘support atimission of this contention,

Similarly, Petitioner provides a list -of ~recent events at other plants in- which _ .
;‘radioactively-Contaminated water” has released to the environment, and c]aimsthat these events
“have faised serious questions ahout' whether nuclear facilities are in compliance with. fed.e'ra_ll
- regulations governing the release of radioatctive materials into the environment.”z_28 Clearly, the -

question- of whether other facilities are operating in compliance with federal regulations is

25 For example, the Rice Declaration addresses wide- ranging topics such as long term storage of spent fuel in

- spent fuel pools, dry cask storage and the status of Yucca Mountain, the chemical structure of tritium and
strontium, the history of radioactive leaks from Indian Point’s spent fuel pools, and potential future
environmental impacts. In fact, the Rice Declaration does not even refer specifically to leakage from -
underground piping and tanks. ‘See Rice Declaration. For these reasons, the Rice Declaratlon does not support:
admission of Proposed Contention 5.

6 The Hausler Declaration focuses entirely on monitoring and leakage of radioactive materials. Although'

Dr. Hausler discusses corrosion and radioactive leakage in some detail, his statements -are inconsequential,
because they do not demonstrate how alleged deficiencies in. the AMPs could prevent fulﬂllment of mtended
functions. Hausler Declaratlon 99 15-49.

227 Ppetition at 86- 88
- 2% Id. at 84.
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29 NYS ‘cannot rely upon such extraneous examples .

beyond the scope of this proceedmg
because they are not relevant to 11cense renewal at IPEC

b. The IPEC AMPs for Burzed Components Fully Comply wzth NRC .
' Regulatzons and Guzdance

l’etitioner_ also claims that the Buried Piping and Tanks Inspection Program is inadequate '.
. because it does not-provide fof. adecjuate inspection leak prevention, and monitoring with respect _
to underground plpes tanks and transfer canals including those for IP1 to the extent.its systems
are uscd by Umts 2 and 3,230 In addmon to bemg out31de of the scone of hcense renewal as‘
discu_ssed above, this allegation is deficient for the additional reasons described below.
| .F.irst, the Burled Piping and Tanks Inspection Program, located 1n LRA Appendix B.l.o,
is consistent with the prog'rarh recommended by the GALL Report.”' Petitioner does not refute
this AMP’s consistency_ with the GA_LL'R'eport. Moreover, Petitioner seems to not realize that
leak prevention is addressed in Program El_ejnent 2 of the GALL Report contradicting the
A contention as a matter of fact. 232 | |
Second, although Petitionef discusses the Buried Pining and Tanks Inspection Program, it

fails to acknowledge and apparently fails to realize the existence of the many other programs for

2 Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), LBP-07- 12, slip op at 19 (“leakage events at
~ other plants are not directly relevant to the issue at hand [license renewal]”).

20 Petition at 80. Petitioner also provxdes an inaccurate list of systems for which it claims perform a cntlcal role :

and “may contain radioactive water,” including the following systéms: (1) safety injection; (2) service water; -
(3) fire protection; (4) fuel oil; (5) secun'ty' generator; (6) city water; (7) plant drains; (8) auxiliary feedwater;
and (9) heating. Id. at 81-82.  This list of systems is overbroad, and ‘contains many systems for which
‘radioactive liquid could not enter. Petitioner appears to have obtained this list (except “heating”) from LRA
Appendix B.1.6, “Buried Piping and Tanks Inspection,” but ignores the very next senténce in Appendix B.1.6

which states that “[o]f these systems, only the safety injection system contains radioactive fluids during normal ‘

operations.” Thus, it 1s erroneous for Petmoner to claim that all of these systems “may contain radioactive
. water.” :

© B! GALL Report, Vol. 2, Rev. 1, § X1L.M34.
232 Id
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aging management of these buried componeﬁts as set foﬁh in the LRA.233 Prograrﬁs for internal
corrosion di_réc_tly refute the validify .'(.)f 'Petitio’ne.r’s claim that.“Api)endixﬂB does not appear t.b' .
address inte_rnal_inlspections" at all.”>* Pétitioner does not challenge, and fails foeven dis_cués_,
lthese other brOgrarris, thereby failiﬁg to sétisfy th_é f_équirément _that it challengc_f, ther content of
the LRA with requlslte ba81s and spemﬁmty 235 -

| Petitioner ﬁthher incorregtly claims that the'LRA and AMP “are deﬁcient because they
:do not p'ro\_li_de aﬁy evéluatio_n c;f the basel’ihe conditidns oyf buned systems or their many weld -
. junctures, nor do they'}')r.ov'ic.ie' any support for postulated or ~‘typica1_’ corrosion fates.v?ith the
facility.”2* Petitioner cites no regulafory authority as fhe basis for its claim, as there is none.
Further‘, Baée]ine éonditions for 'systéms in- the scope of license renewal aré continuously
.established during the current operatingAter‘m through ongoing maintenance and iﬁspcctioﬁ "
éctivities, in qonjunction with the corrective action program, but such CLB activities afe out'side-
the scope of this licenée renewal proceedin.g.23 7

‘Fir.nally, Petitioner’s claims that “[tlhe LRA doeé not specifically corrimi_t to conducting o

any inspections of buried systems, structures, or componentsl?l .[sic] that continue to be used by

5238

the Indian Point Nuclear Power Station”®® is entirely incorrect. Section 1.2 of the LRA states

the following:

3 For cxample management of loss of material for internal surfaces of b\med piping and tanks is managed by the

Water Chemistry Control-Primary and Secondary Program (LRA Appendlx B.1.41).

- % Petition at 92. Ironically, Dr. Hausler states that “I-further believe that the ‘preventive measures consisting of

maintaining external coatings and wrapping’ as stated in the ‘Aging Management Programs and Activities’ is
* inadequate because it does not address deterioration of pipes-from the ‘inside,” entirely ignoring these other
AMPs for internal surfaces. Hausler Declaration § 12. ‘ o ) '

B5 See 10 CF.R. § 2.309(5)(1)(i), (ii), and (vi); see also Turkey Point, CLI-01-17, 54 NRC at 19 (providing that a
contention should refer to those portions of the LRA that the petitioner disputes). '

36 Petition at 84.

7 See Turkey Point, CLI-01-17, 54 NRC at 8-9.

28 Petition at 92.
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~ Although the extension of the IP1 license is not a part of this’
license renewal application, IP1 systems and components interface
with and in some cases support the operation of IP2 and IP3.
Therefore, IP1 systems and - components were considered in the
scoping process (see Section 2.1:1). The aging effects of Unit 1
SSCs within the scope of license renewal for IP2 and IP3 will be

_ adequately managed so that. the intended functions will be

- maintained consistent with the current hcensmg basis throughout'
the perlod of extended operation.

Accordingly, applicable IP1 components are inclu'ded‘ in the aging rnanagement reviews of IP2
o components, Which,'as'discus.sed above, satisfy NRC requirements. '

c. Petitioner’s Arguments Are Riddled wzth Inaccuraczes “and wzth_ A
Informatzon that Is Immaterzal to the Proposed Contention

Petitioner provides numerous statements that do not support its proposed contention and
are immaterial to this proceedrng. For example, Petitioner claims that “[o]ne common aspect of
many of these leaks -- around the nation and at Indianl Point -- is that tney have been discovered
" by happenstance and that they usualiy have gone undetected for an extended period of time-
thereby permitting 1ncreasrng1y larger amounts of contammated water to enter the ground (or air) :
around the facilities. b3 Slmllarly, Petltroner s claim that “[t]he older the 'structure in question,
the more likely it is for leakages to occur.”?* Petitioner also clair_ns that the relatronship ‘oetween
.age and leakage “is especially true at Indian Point where the buried systems, structur_es, and
components have been under the ground for 35 years or_longer at Units 2 and 3 — and more than
45 years at Unit 1.7%! Once again, Petitioner makes sweeping staternents. and generalizations _
that do not support its proposed contention.

"The Hausler Declaration also cannot serve as valid support for the Petitioner’s claims.

- For example, the Petition, based on the Hausler _Declaration, states that “Entergy makes no

B9 14 at 88,
240 ]dr
2 1d at 89
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commitment to.com'ply with the National Association of Corrosionb'Engineers (NACE) corrosion _
~* control starivdards.”.%,2 Such a commitment to NACE is not an NRC requirement, nor is 1t =
manda_ted by the Buried Piplng and Tanks Insp"e'cti-on'Program that is outlined in Section XI.M34.'
of the GALL Report.243_ ‘Dr.‘_Hausler’s 'at‘temj.).ts‘to -characterize these incotrect or unnecessary’
actions as ,“deﬁcienc_i’es”. m the AMP are unavailing- and; cannot ,serve }Ias"the basis for an
" admissible contention pursuant to 10 CF.R. §_‘2.309(f)(1)(v), '.

-~ Finally, Petitioner-makes broad, overreaching, non-speciﬁc arguments that the AMP for_ -

"4 5 is madequate but far]s to understand that the transfer canals are in the scope'

“transfer canals
of different AMPs than underground prpmg 245 Spe01ﬁcally, the aging effects of different parts
of the transfer canals are managed by the Structures Momtonng Program described in LRA
Appendix B.1.36, and the Water Chemlstry Control - anary and Secondary Program |
‘described in LRA Appendix B.1.41. Petitioner entirely ignores these AMPs for the transfer '
canals, and attempts to freat .the. transfer :ca_nal as an underground pipe. | This is in'correct.»‘
Therefore, l’etltioner’s Proposed Contentlon 5 must fail ln this regard, because the contention is

not supported by adequate factual information or expert opinion as required by 10 C.F.R.

§ 2.309(H(1)(v).>*

M2 14 at 84.

i GALLAReport, Vol. 2, § XI.M34. Petitioner also claims that the “LRA contains no plan for using cathodic

protection or other methods to prevent leaks from occurring.” Petition at 84, This is simply incorrect. IPEC
uses a cathodic protection system; however, ‘the system is conservatively not credited for managing aging
effects of buried piping and tanks. IP2 UFSAR § 5.1.3.12; IP3 UFSAR § 16.4.4.

24" Petitioner imprecisely defines the transfer canal by stating that the transfer canals “connect each unit’s reactor

core with the unit’s associated spent fuel pool ” Petition at 82. More specrﬁcally, the transfer canals connect
" the spent fuel pool to-the “refueling cavity.”

245 Id.

246 A contention, such as this one, “will be ruléd inadmissible if the petitioner ‘has offered no tangible information,

no experts, no substantive affidavits, but instead only ‘bare assertions and speculatlon ”” Fansteel, CLI-03-13,
58 NRC at 203. S
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In' sum, the Petition doesl not snpport admission of Proposed Contention 5. As
demonstrafed abor/e, Petifioner merely provides vague, unsup_ported, and often inaocurat}'e,. .
statements to .support this proposed contention.: Suoh‘allegationo, nré outside tne scope of this
prooéeding, contrary to 10 CFR § 2.309(f)(1)(iii)’, do not provide supporting facts or "exp-er:t :

: opinion' contrary to 1.0 C'F R. § 2.309(f)(1)(vi), and do not _dernonstrate a gonurne dispute of -

' matenal law or fact, contrary to 10 C F R. § 2. 309(f)(1)(v1)

6. Proposed Contentlon 6 The LRA Does Not Propose an Amng Managernent Plan T

for- Non- Envrronmentally Qualified Inaccessible Medlum-Voltage Cables and -
. W1 ng N {

Proposed Contention 6 states:
THE LICENSE RENEWAL APPLICATION_ FOR IP2 AND IP3
FAILS TO COMPLY WITH THE REQUIREMENTS OF.10 .
CF.R. §§ 54.21(a) AND 54.29 BECAUSE APPLICANT HAS -
- NOT PROPOSED A SPECIFIC PLAN FOR AGING
MANAGEMENT OF NON-ENVIRONMENTALLY
QUALIFIED INACCESSIBLE MEDIUM-VOLTAGE CABLES
AND WIRING FOR WHICH SUCH AGING MANAGEMENT IS
REQUIRED.*" '
Petitioner alleges that Applicant has not demonstrated that the efféc_ts of aging will be.
" adequately managed, because Applioant has failed to (1) identify the —location:and extent of } '.
Non-EQ Inaccessible Medium-Voltage Cables; (2) provide access to referenced documents;
(3) address specific recommendations from the referenced Sandia report; (4) provide a technical
basis to support life extension without. an aging management plan; and (5) providé a technical

basis justifying differences between programs for aging management of accessible and

inaccessible cables.2*

247 | Petition at 92.
28 14 at 92-100.
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_Entergy opposes admission of Proposed Contention 6 on the grounds that the allegations
made by‘Petitioner do not satisfy the requirements for an admissible contention.. ‘Peti_tioner does |
: not provide'adequate' basis, contrary to 10 CFR. § 2.309(f)(1)(ii), does not provide arguments

" within the scope of this proceeding, contrary to 10 C.F.R. § 2...3l09(f)(1)(iii), does not provide.

adequate support, contrary to 10 C.F.R.‘-§ 2.309(f)(l)(v) and does not provide sufficient - -

1nformat10n to show that a genuine dispute exists With regard to a material i 1ssue of law or fact,
.contrary to 10.C.F. R § 2. 309(f)(1)(v1) As demonstrated below, Petitioner has largely 1gnored |
the aging management of Non-EQ Inaccess1ble Medium-Voltage Cables set forth in the LRA," B
and has proffered baSeless, and frequently inaccnrate, claims about the LRA’s treatment of this
_issu_e. | |

a. The LRA Complies Fully with NRC 'Reg'ulations and Guidance for Non-EQ.
Inaccessible Medium-Voltage Cables '

Petitioner has erred in claiming that the LRA does not identify the location and extent of

Non- EQ Inaccessible Medium- Voltage Cables 249 These cables utilized at IP2 and IP3, are fully

' addressed by the LRA In accordance with 10 C.F.R. § 54.4, the scoping and screemng of

electrical systems is provided in LRA Section 2.5 (Scoping and Screening Results: ' Electrical
and Instrumentation and | Con‘trol Systems), which discusses components subject to aging"
management review. LRA Table 2.5-1 (Electiical and Instrumentation and Control Systerns
Components SubJect to Aging Management Rev1ew) 1dent1ﬁes these cables as “Inaccessrble .
medium-voltage 2KV to 35KV) cables not subject to 10 CFR 50.49 EQ requirements ?

The LRA includes an AMP for these cables, which is located in LRA 4Append1x- B.1.23

(Non-EQ Inaccessible Medium-Vol_tage Cable). The AMP is described as follows:

14 at93.
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The Non-EQ Inaccessible Medium-Voltage Cable Program is a

- new program that entails periodic inspections for water collection
in cable manholes and periodic testing of cables. In scope
medium-voltage cables (cables with operating voltage from 2kV to
35 kV) exposed to significant moisture and voltage will be tested
at least once every ten years to prov1de an indication of the
condition of the conductor insulation. The program includes
inspections for water accumulation in manho]es at least once every
two years. 250

’ The AMP fuxther states that the program “w111 be con31stent with the program attrlbutes

descnbed in NUREG 1801, Sectlon XL E3 ” and thus is fully consistent w1th NRC guldance in

the GALL Report on this topic. | |
b. Petztzoner Has Failed to Demonstrate that the AMP for Non-EO |

Inaccessible Medium-Voltage Cables Does Not Complv wzth NRC
Regulations or Guzdance :

Next, Petitioner has failed to demonstrate that the AMP for Non-EQ Inaccessible ’
: Medium-Vo'ltage Cables does not comply with NRC...regulations or guidance. Notwithstanding. _‘
their questionable relevance to license renewal, Petitioner’s arguments are incorreet, unfelated to |
- these cables, and do not provide an adequate basis for admission of Proposed Contention 6, as
established below; , | |
First, Petitioner claims that “[t]he failnre to properly manage ‘aging- of the Non-EQ
Inacces‘sible Medium-Voltage Cabl_es could'res_ult in the loss of the 6.9 kV and 13.8 kV s_afety :

»251 ~ Petitioner

related buses that supply emergency power to the 480 volt safety equipment.
provides no basis for such a claim. As demonstrated above, the LRA fully addresses aging :

' management of Non-EQ Inaccessible Medium-Voltage Cables in a manner consistent with the

GALL Report Addltlonally, Petltloner s cla1m 1s faetually incorrect because the “6.9 kV and -

13 8 kv”» buses are not safety—related buses, and do not prov1de emergency power to the 480

+ 2% LRA, Appendix B.1.23.

- 31 Ppetition at 93.
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. 253 .

VAC safety _bﬁses. For examplé, as .sho.wn on LRA Figure 2.5-2 (P2 Offsite Powef Scoping -
Diégr%im), the 6.9 kV buses are “Non Safety.” The safety-related loads for Indian Point are
.lewer_ed'from 480 VAC, 120 VAC,. and 125 -VDC s.afety buses, and emergency pOWGIv"i.S
suppli'éd directly'to the 480 VAC safety buses from the Emefgency Diesel Generators. - |
| 'S.imivlaf_ly,APetitione_r also -vincorrectly‘claims"tha_t féilﬁre of Non-EQ Tnaccessible Medium-
Vollfage'Cz.ibvle_s may result in""accidénts vbeyon.d thév Design Basis Ac_cidénts resulting'-in :
‘ exi)osur'es to the public gx,ceéding 10 CF.R. §.100"1ir.nits.”25\2 | Faiiufes bf IP2 and IP3 Nofn-EQ. |
'Iﬁaccessible Mediﬁm-Voltég’e Cé_bles are .apv;;r‘opriate.ly. ébnsideréd in the IP2 and IP3 saféty |
* analyses,” which are part of the CLB, and those analyseé demonstrate that a failure of these .
cables will not resﬁlt in‘ a beybnd Design Basis Accident. Moréover, éhallenge to the CLB is.
alrs_o outside thé,scope of fhis procéeding, cont;'ary to 10 YC.F.R.. § -2.3.09.(1)(1)(iii).254
- The Petitioner_ then erroneously allegés that Entergy has not demdnstrated that the aging |
effects wi11 B_e adequately managed for the SSCs idéntiﬁed for pressurizé_d water reactors :
(“PWRs”) in Table 1 of the GALL Report.2> _Petifione} is again mistaken. Vol. 1, Téble 1 of
the GALL Report addresses the “S_ufnmafy of Aging Management Programs for the Reactor -
Coolant Syster’nb iivaluated in Chapter IV of the G'ALL R.epor_t."’256 Tﬁis table is not applicable té
VMedil_lm-Voltage Cables. Instead, Vol. 1,‘ Table 6 of the:GALL Report, “Summary of ‘Aging

Management Programs for the Electrical Compdnents Evaluated.in Chapter VI of the GALL

252 Id

IP2 and IP3'UFSAR, Chapter 14, Sections 14.1.6 (I;oss‘ of Reactor Coolant Flow), 14.1.8 (Loss of External
Electrical Load), 14.1.9 (Loss of Normal Feedwater), and 14.1.12 (Loss of all AC Power to the Station
Auxiliaries). - _ ' _ S : ' ' '
- B* See Turkey Point, CLI-01-17, 54 NRC at 8-9.

55 Petition at 93. »

26 NUREG-1801, Vol. 1,.at 7.
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Report, 2 is applicabie '.to Medium-Voltage Cables. Item 4 of Table 6 ibs addressed in LRA
Section 3.6 and:. Appendix B.1 .23,‘ an issue undiepufed by Petitioner.

Petitioner also claims that the Applicant “has .failed to‘ identify the. loceti'On and extent of ”
Non-E_Q Inacc._essihle Medium;VoIta'ge CabIeS'in use at If'2 or IP3'.”2-.5-§' Petition‘er,'however-,,
p_rovides no hasis in support of its __c]aim that infOrmation is lackiné.» The information required by -
-the Sfandard Review Plan jfor license renewals (NUREG-1800) is prorfided i'n_ Appendix' B;>1.23 - |
of the LRA _'»Ad'ditionaﬂ'y; as discus‘sed »abov.e,'the_‘ LRAI’s..treat_ment_ of Non-EQ Inaccessible |
Medium-Voltage Cables is consistent’with the :GALL Rfeport. An admissible contentionv must
incIude “some sort of minimal basis indicaﬁng the. potential Validity of the contention,”* W.hi.Ch
has not been provided by the Petitioner, contrary to 10 CFR § 2;309(f)(1)(ii).

Next, .the Petitioner erroneously c1aims that the .Appllic‘ant has not prov_ided access to

»20 Tn this regard, Petitioner

Certein “referenced do'cu’me.nvts“that_- are not publicl._y available.
specifically identifies EPRI TR-103834-P1-2 and E.P.RI‘ TR-1096 19 as “missing”" doéuments,m '
Nonethele_ss, the ﬁrst document, EPRI TR—103834-P1-2, is not refere'n'ced. in the Indian Point..
-'LRA The second document, EPRI TR-109619, is referenced in Appendix B.1. 25 of the LRA;
however, contrary to Petitioner’s assertions, this document is pubhcly avallable In 2000 EPRI

sent a letter to the NRC transmitting five technical reports, 1nclud1ng TR-109619, which EPRI -

requested be made pubhcly 'avallable.m» Surpnsmgly,,glven P_etltloner s strong statement that '

7" Petition at 93.

258 Id

259 ‘Rules of Practice for Domestlc Licensing Proceedings—FProcedural Changes 1n the Hearing Process, 54 Fed.

Reg. at 33,170,
260 Petition at 93-94.

21 1d at93.

262 Letter from J. Carey, EPRI Program Manager to C. Grimes, NRC, Transmittal of EPRI Reports (June 21,

. 2000), avallable at ADAMS Accession No ML003727009.
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- AppliCant failed to provi(ie this documenf, TR—109619 is itself availéble in _the-NRC’s d{_)cumeht
rhanagement system, which . Pctitiéﬁe’r’é purported eXper_t clairnéd to havé searche.d._263 ' VV
Petitioner’s attémpt to place blame on the Applicant for not pfovidiﬁg access tb__a document that
_is'not,réfefencéd in the LRA or;tﬁat is publicly available is both unnecessary and attempts. to ’
create coﬂtroversy where none exists. | |
Finally, Petitioner quotes from the GALL Report and claims that the measures in thel‘ :
feport"a;e not included in the IP2 AMP fo_r Non-EQ Ina_ccessible Médium;Voltagej Cab_les_.»z.‘-54
This argument is .e_ntirely without meﬁt, and demonstratés a failufe to revie‘w:t'he‘LRA‘. The
qubted language'is_ from fhe G.ALLv.Report, Vol. 2, page XI E-7, wfn'ch iS'thé béginning.of
Section XI.E3. Appendix B.1.23 .»of the LRA _clgarly statés that the Indian Point “Non-EQ
Inaccessible Medium-Voltage Céble Progrém will be consistent with the program attributes_ o
aeéc'ribedv in GALL Report, Sectioh X1L.E3,” and ﬁnder the section on exceptions to the _GALL
Report for this AMP, the.LRA states “no-ne.;’ | |

C. Petitioner Incorrectly Alle,qes AMP Fallures for Non-EO Inaccesszble '
Medzum- Voltage Cables

Petitioner alleges a number of purported failures of Entergy to addréss certain technical
requiremerits in the AMP_.265 As demonétrated belqw, there are no s_u_'ch failures, and these cIa_ims
underscore'Petitioher’s misunderstaﬁding of aging managément. '

'Speciﬁca_lly, Pétitione'r | claims that the Applicant “héé failed t_o. éddress spec’iﬁc

recommendations from the referenced Sandia report (SAND96-0344).72¢ Petitioner is incorrect. |

8 Guideline for the Management of Adverse Localized Equipment Environments, Final Report, EPRI TR-109619
(June 1999), available at ADAMS Accession No. ML003727052. Petitioner states that “[a] computer search
has been conducted by one of our experts of all publicly available documents using ADAMS, CITRIX, BRS,
GOOGLE and the EPRI web site and the search has not located these referenced documents.” Petition at 93-94
(emphasis added). .

264 Petltlon at 95.

%5 - 14, at 94-100.
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The Sandia Cable AM.G267 (SAND96-O344) provides the fechnical basis, through empirical data, |
for the GALL Report Section XI. E3 program and as .discussed above and stated directly in lhe'
relevant AMP, the IPEC Non-EQ Inaccessible Medrum Voltage Cable program is ent1rely
cons1stent with GALL Report, Sectron XI1.E3. Therefore thrs claim is entlrely baseless. -

| Petitioner also alleges that there is “no technical basis to support life extens1on usrng the
exrstlng medlum voltage power cables wzrhout an. agmg management plan.”**® The technical
basis for managmg these cables is provrded in SAND96 0344, and this basrs is consistent w1th .
GALL Report, Sectron XI.E3. In any event, LRA Appendlx B. 1 23 addresses the agmg |
‘manag'ement plan, a fact not acknowledged by Pet1t1oner_. Petitioner also claims there i is no basrs ‘ :
o “justify differences between programs for aging management of accessible eables and
'inaccessible cables.”*” These two programs have different eriteria, and requirernents, ) rhere is
no reason to justify the differences. The technical basis. for the Non:-EQ Insulated Cables and ,'
- Connections Program is provided in SAND96-O344; and this basis is consistent Wlth the GALL"
Report, Section XLEI. |

Petitioner further claims that the LRA does not commit to recommendations in.

'SAND96-0344.2 - The medium - voltage cable programs in LRA Appendices A and B are
conslst_ent with the GALL Report, ‘Sect'ion XI.E3, which references SAND96-O34{l, but the -
GALL Rep.ort does not requlre- ._ab'solute adherence without regard' to Vother g‘uida’n_ce. |

SAND96-0344 was published in S.eptember 1996, and there have been numerous studies and

26 14 at 94.

7 Aging Management Guideline for Commercial Nuclear Power Plants — Electrical Cable and Temunatrons (Sept.

30, 1996), available at ADAMS Accession No MLO031 140264
‘ Petrtron at 94 (emphasis added).
%9 14
7 Id at95-97.

268
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insi)ection metliods dei/elcped since SAND96-0344l was published, Wl’llCh is the reason that the
NRC does not require a comniitinent to a specific method. |

Petitioner claims that ‘the AMP descriptlon is Vague and does not address
| NUREG/CR-5643.2" NUREG/CR 5643, Insights Gained From Aging Research (Feb. 1992)»
does not address Medinm-Voltage Cables, nor does it address' the aging effects associated with .-
the NchEQ Inaccessibl_e MediquVoltage_Cablesprogram. As discussed 'abcve, the AMP er
R .Ncn-EQ lnaccessib_le Medium=Voltage Cal)les is ccnsistent with the GALL RepOrt.

Finally, Petitioner alleges. that Entergyj ddes not incorporate certain measures from
Generic - Letter 2007-01, Inaccessible or Underground Power Cable Failures That Disable |
Ac_cident Mitigation 'Sy.sterns or Cause Plant Transients (“GL 2007-01”).2_72 ‘Petitioner
misunderstands the purpose of GL 2007-01, which does not addres's aging r‘nanagement,
programs and has nothing to do w1th hcense renewal 2 The purpcse of GL 2007 01 was to
determine the number and_types of cable failures experienced by nuclear power plants. In.
_' ad_dition,v G,L 2007-01 requestedllicensees provide the types of cable. testing currently being
.‘pe_rfoi‘med. This letter did not request li.censees establish any additional cable programs, didA not
provide recommendatlons for improvements to existing cable.programs and is unrelated to
license renewal 74 | |
“In sum, the LRA fully addresses aging rnanagement forl\lon—EQ Inacc_essible Medinm{_ :

Voltage Cables in accordance with the NRC regulations and guidance. As demonstrated'above,

M 1d. 4t 94-95.

- 14 at97-98.

73 See NRC Generic Letter 2007- 01, Inaccessible or Underground Power Cable Failures that Disable Accident

Mitigation Systems or Cause Plant Transient (Feb. 7, 2007), available at ADAMS Accessmn No
MLO070360665.

7" In fact, Entergy’s response to GL 2007-01 was submitted in May 2007, and therefore, is part of the CLB. Letter

from F. Dacimo, Indian Point Site Vice President, to NRC Document Control Desk, Submittal of Indian Point
.Response to Generic Letter 2007-01 (May 7, 2007), available at ADAMS Accession No. ML071350410.
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o Petitioner’s al'legations are full of inaccuracies and misconéeﬁtion_s of NRC regulations Aand '
guidance. The ?éti_tioner has nof ‘pr_ovi.ded' support fof its proffered contention, eontrary to
| lb CFR § 2.-309(f)(1)(v), ahd'has not provided. sufficient inforalation to show that a genuine

dispute exists  with. regard " to a material issue .of  law A01; fact,_ eontrar}:f .to
lOCFR § 2.309(f)(1_)(vi). | Tilerefore, Proposed Conten_tiori 6 muet be dismissed in its eﬁtirety; -

7. Proposed Contention 7: The LRA Does Not Probose_ an Aging Management Plan
- for Non-Environnientally Qualified Inaccessible Low-Voltage Cables and Wiring

Proposed Contention 7 states:

THE LICENSE RENEWAL APPLICATION FOR IP2 AND IP3
FAILS TO COMPLY -WITH THE REQUIREMENTS OF
10 C.F.R. §§ 54.21(2) AND 54.29 BECAUSE APPLICANT HAS
NOT PROPOSED A SPECIFIC PLAN FOR AGING
MANAGEMENT OF =~ NON-ENVIRONMENTALLY
‘QUALIFIED INACCESSIBLE LOW-VOLTAGE CABLES AND
WIRING FOR WHICH SUCH AGING MANAGEMENT IS
REQUIRED.”” ' | | |

In general, Petitioner claims that the NRC regulations require the Applica_nt to discuss
aging management of low-voltage cables (defined by Petitioner as less than 2 kV), and that such
info_rniation has not been provided in the LRA:?™ Specifically, Petitioner states that “[t}he LRA

reflects that Applicant paid no attention to low-voltage cables and made no effort to explain.or-

5277,

: j'ustify its failure to provide an A_MP.flo.r low-voltage cables.

Entergy opposes admiesion of Proposed Contention 7 on the gfounds that the.allegation.s o
made by Petitioner do net satisfy the requirements for an admissible centention, because, they do |
.n-ot provide for adequate _bases, they 'are not adequately supported, and they do not provide

sufficient information to show that a genuine dispute exists with regard to a material issue of law

213 . Petition at 100.
¥ I4. at 100-101.
7 Id. at 103.
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or fact, all contrary to 10 C.F.R. § 2.309(f)(1)(ii), (v), and (vi). Instead,‘Petitioner presents a -
number of baseless claims that i gnore the i_nformation presented by the 'Applicanf in the LRA.

a. The LRA Fully Complies with NRC Regulations and Guidance for Low-
Voltage Cables, but Petitioner Ignores-the LRA

Proposed Contention 7 is based on the _erroneouSpresurnption fnat the LRA does not
prpvide .an AMP fof l_ow-v.oltage_ cables. For Iexam'ple,'v'the Pctitiqn states .that “[a]t no pléce in.
the_I LRA is there any discussinn of an 'a'ging management program for ldwevoltag_e cablés' .(l.ess o |
' than 2 kV) nor is there a discnssion of how the.me_th.o'dol'ogy used to select thos:e.systems fnf S

_ which aging ménagement would be prnvided excluded low-voltage cables.”?’®

Contrary to
Petitioner’s assertions, low-voltage cables are fully addressed by the LRA. | |
H In accordance with 10 C.F.R’..§ 544, the scoping and .scrcening of electrical syst‘ems’.is .
provided in LRA Section 2.5 (Scnping and Scfeening Resul_ts;; Electrical' and Instrumentation and
Control Systems), which disqussesA components éubject to aging managément review. A]though- _
 this section speniﬁcally identiﬁes _‘-‘medium-voltagev” and ‘_;highfvoltage” components,>” and not
' -lnw-voltage components, most of the electrical cornponents described in SectiOn 2.5 are
identified generically without feference to the level of voltage. These.gener_ic components apply |
to all .lev.e‘ls of voltage, inclnding low—voltagé. For example, LRA Section 2.5 »identiﬁe‘s :
: ‘_‘élbeétrical_ cables and connections not sﬁbject to 10 CFR 50.49.” Thi.s category includes low-
voltage cables, as well aé medium an'd high voltages. Additionally, LRA Sectinn 3.6 (Electrical
and Instrumentation and Controls), ‘including Tables 3.6.1 and 3.6.2-1, discusses tne aging -
‘management review of electrical components in accordance with 10 C;F.R. § 54.21. Again,

‘unless noted otherwise, these electrical components apply to low-voltage components as-well.

8 17 ar101.
279
See, e.g, LRA § 2.5.
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Additionally, LRA Appendix B.1.25 (Non-EQ Insulated Cables and Connections)
describes the AMP for _insulated cables, which includes 10W-v01tage cables. The Pregram
Description states:

The Non-EQ Insulated Cables and Connections Progrém'ls anew

program that assures the intended functions of insulated cables and ,

“connections exposed to adverse localized environments caused by -

heat, radiation and moisture can be maintained consistent with the -

»current hcensmg basis through the perlod of extended operation.** »
Nothing in thls_ program descnptlon ‘states that it _does not apply to low-yoltage cables. |
Additionally, this AMP specifically states that “[t}he Non-EQ Insulated Cables and Connection
Program will be consistent with the program described in NUREG-1801,' Section XI.Ell,
Electrical Cables and Connections NOt Subject to 10 CFR 50.49 Environmental Qualiﬁcation_‘

Requirements.”?%!

This AMP, which includes low-voltage cables, fully complies with NRC
guidance. For these reasons, this proposed contention is based entirely on a false premise, and

thus the contention must fail’ because 1t does not satisfy the- requlrements of 10. CF.R.

§ 2. 309(D(1)(11) to provide a ba81s for the contention.

b. Petitioner’s Further Alle;Ltzons Do Not Support _an Admzsszble
Contention :

thwithstanding Petitioner’s fundamental misunderstanding of the LRA and agidg
management of low-voltage cables discussed above, Petitioner provi_des'further arguments that,,
are without ‘merit‘ in support of 'Propesed Contention 7. First, Petitioner listsa number of
" components for which it clajrhs that there ate num‘erous inac‘cessihle low-voltage cables thet.j
meet the requifements of 10 CFR § 5442 Apart from the accufacy or inaecurac_y ef |

Petitioner’s list, these cables are managed by the program described in Appendix B.1.25 of the

20 LRA, Appendix B.1.25..
281 Id.

B2 Ppetition at 101.
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LRA. Furthermore, Tables 2.2-1b-IP2 and 2.2-1b-IP3 (Electrical and I&C Systems Within the

Scope of License Renewal) provide lists of electrical systemsf many of 'whié_h_ inciudc low-

~ voltage cables (less than 2 kV).
Petitioner further claims that the LRA has not specifically identified the location of the

low-voltage cables (including power to the Service Water Pumps).m Identification of specific

cable locations is not required or needed for pu‘rposes'of license renewal, because t'he‘boundi_ng "

approach for insulated ele'ctri:calAcables_ includes all systerh_s__-regardl_ess of the function of that - i

syst¢in. ‘This bounding approach is discussed in LRA Sections 2.1 (Scoping and Screening
Methodology) and 2.2 (Plant Level Scoping R'e-sults').zg4
-Additionally, Petitioner quotes from a Nuclear Energy Plant Optimization (“NEPO”)

Final Report on Aging and Condition Monitoring of Low-VOliagé Cable Materials, but fails to

provide an exact citation.”*’ Further, the purpose of Petitioner’s reference to this report is not at

all clear. The quotation appears to come from the “Summary and Conclusions” of SAND2005-

7331, which was developed to summarize the results from a five-year NEPO project focused on

the aging-of low-voltage cable materials. 'Thé last sentence of the quotation pr_ovided by the’

Petitioner, which states that “wear-out niodeling of such extracted materials should be able to-.

confirm very long lifetimes for many important insulation materials,*?%¢

bases for the GALL Report programs. As discussed above, the AMP for low-voltage cables is

283 Id at 101-102.

284 Such an approach is consistent with guidance in NEI 95-10. See, e.g., NEI 95-10, Ihdustry Guideline for -

Implementing the Requirements of 10 CFR Part 54 — The License Renewal Rule, Rev. 6, at 22 (June 2005)

© (stating that applicants may use a bounding approach), available at ADAMS Accession No. ML010930480.
This guidance has been endorsed by the NRC. Regulatory Guide 1.188, Standard Format and Content for
_Applications to renew Nuclear Power Plant Operating Licenses, Rev. 1 (Sept. 2005) (“Having reviewed this
latest revision of NEI 95-10, the NRC staff finds Revision 6 acceptable for use in implementing the license
renewal rule, without exceptions, as discussed in this revised regulatory guide.”).

"85 Petition at 102-03.
286 Id at 103.
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c'onsist-en_;t with the GALL Report. - Therefore, the LRA is CopSisteht with the .quoted NEPO-
rep_or_t; and bthe Pétitionep has not demonstrated otherwi_se;v |

Finally, without any explanation, Petitioner st_ates_.that “[t]he extensive.testi.ng ‘conduvcbted :
by Sandia conﬁrmedthat some IQW-VQitége cables are capable of substantial 'aging as a resﬁlf of
,.heat, radiation and other environmental fac_tprs' present in the reactor.”*®’ Whiie the soufce of
_ tﬁis‘ statement is not referenced by Pétitipner, the Sandia éablé AMG ('SAND9V6_-0'344)' cieséribes_ "
the aging e’ffécts of céble insulation when' subjected th adverse localized environments. More |
-imporiantly', _this~irep6rt for»ms‘v the'.technical basis of »the Non-EQ 'Insulafed Cables and\‘
Cpnnecfions Prograﬁ in Appendix B.1.25 of the LRA, which is ap.plicablebto low-voltage cables.
SAND96-O344 also is réferenced in the GALL Report, Section XILEl, apd 'Appendix B.1.25 iolf
- the LRA is 'consisfent with the program described in -t‘he GALL Repor.t:,A Sectiop' X1LE1.
Therefore, the LRA is entirely» consistent with the testing performed by Sandia, and 'Pevtitipn.ér :
: has> not statedl 6therwis.e. | | |

In. sum, the LRA fully addresse‘s' low-voltagé cables in accordahée with _A the Nch
regulations and guidance, and Petitiqner’s arguments are based on a faulty prémise. Petitio'ner’é
,_vmis_unde_r'stan'din.g or misreading of A_pplicant’s LRA and its ag,in.gv fnanagemént of lopv-volfage,
- cables undércut any pu_rported' basis for admission of Proposed Conten‘tion. 7. Petitioner’s B
Aiclrgume‘nts simpiy do not proilide a basis for the 'propdsed content'io‘n, .chtrar‘y to 10 CFR "
§ 2.309(f)(1)(ii), do not satisfy the re(juirempnt to provide suppoft for ai contention, as-required
by 10 CFR. § 2.309(@(1)(3/), .and dp not show t-h.at a genuine dispute ex‘ists with regard to a |
| material issue of law or"‘fact;.'as required by 10 C.F.R. § 2.309(f)(1)(v1). For these reasons,

Proposed Contention 7 must be rejected in its entirety.

27 Id. This statement is also confusing because there are no electrical cables with organic insulation located in the
reactor vessel. . , _ :
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_'8. ‘Proposed Contention 8: The LRA Fails to Inc]ude a Requrred Aglng
‘Management Plan for Electrical Transformers.

Proposed Contention 8 states:

THE LRA FOR IP2 AND IP3 VIOLATES 10 C.FR §§ 54.21(a)
AND 54.29 BECAUSE IT FAILS TO INCLUDE AN AGING
'MANAGEMENT PLAN FOR ' EACH ELECTRICAL

TRANSFORMER . WHOSE PROPER FUNCTION . IS
IMPORTANT FOR PLANT SAFETY. 2 ' -

Petitioner’s primary argument is that the LRA does not ‘include an AMP for certain

transformers.*®’

N .

Petitioner’s arguments ‘are outside the scope of 'license renewali contrary to 10 C.FR.

§ 2.309(f)(1)(iii), they are unsupported by sufficient basis, contrary to 10 C.F. R § 2. 309(f)(l)(n)

and (V) and they do not demonstrate a genume dispute with regard to a material issue of Iaw or

fact, contrary to 10 C.F.R. § 2.309(H)(1)(vi). Instead, similar to Petitioner’s arguments in

Proposed Contentlon 7, Petitioner presents a number of baseless claims that entlrely 1gnore the

information presented by - Apphcant in the LRA and the proper 1nterpretat10n of the NRC‘

regulations and guidance for license renewal

a. T he LRA Properly Addresses Electrzcal T ransformers

Fundamentally, only certain transformers are within the scope of license renewal. 'The
NRC regulations at 10 C.F.R. § 54.4 ekplai'n which systems, structures, and.components are

within scope. Of these, only those 1P2 and IP3 transformers that are safety-related or are

necessary for compliance with 10 C.F.R. §§ 50.48 and 50.63 are within the scope of license

renewal.

28 14 at103.

29 Id. Petitioner makes other arguments regarding consequences of rmproperly managed. transformers but these
arguments are mconsequentlal if an AMP is not required.
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Even thoﬁglnll .certl'a_in- transformérs are m scope, this does not mean that an AMP 1is
réqui_r'ed under lv_O C.F.R. Part 54. Importantly, _Petitionér' argués that “[t]ransfénnéré function.
withoutﬁm_ovi.ng parts or without a chéﬁge in configuration or properties,’; and therefore the_
transformers require an AMP.é90 Thisstettement is incorrect. Th¢ NRC regulatiOns at 10 CF.R. |
| § 54.21(a) stat§ that the effects o.f agit'lg_mﬁst be 'efféc‘t'ivelvy mahaged vonly for compbnents that
perform an ihtended 'fu_nctic.?nv - per ‘l§ 54.4 without moving. pa_rts or without a change» in
cthﬁgurgtion (i.e., not active). . | | | | |

Appendix lB of NEI 95-10 (Industry Guidéline'for‘ Ifnpiementihg the Requifements .of'. '
,10 C-.F;R,. Part 54 — The License Renewai Rule),291 which is endoréed by NRC R_egulatofy Guide -
1.188,22 pro‘vides.guida'nce for thé determination of whether components are active or passive.
As shown in Item 104 of Appendix B of NEI 9,5_1 0, transformers are listed as active componcrtts
that -are not Subjeét to aging management review pér 10 CFR § 54.21(21)(1)(i).293 -Thus, |
transformers do not require an AMP since they perfdrm thei‘r' function With a change 1n
conﬁgura’tiért or properties. InStead, transformers are managed by the ongoing Maintenance
Rule program in éc_cotdance with 10 C.F.R. § 50.65, which is outside the scope ot“ license
renewal As such, the préposed contentlon is not supported by sufficient legal basis, contrary to
10 CFR. § 2. 309(f)(1)(11) and (v), and does not provxde sufﬁcxent mformatmn to show that a
. genulne dlspute ex1sts on a materlal .1ssue of law or fact as required by 10 C F. R

§ 2. 309(f)(1)(v1) and must be re]ected in its entlrety

290 ]d .
! NEI 95-10, Rev. 6.

2 RG 1.188, Rev. 1, at 4 (“Having reviewed this latest revision of NEI 95- 10, the NRC staff finds Revision 6 -
acceptable for use in 1mplement1ng the license renewal rule, without exccptlons as discussed in this revised
regulatory guide.”).

3 NEI-95-10, Appendix B, Item 104 (emphasis added).
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b. Petitioner’s Fukther_* iAllegations Do Not Support Admission of Proposed
Contention 8 o R SRR

‘. Petitioner makes a nﬁinber' of other claims in é failed atfémpt t'orr gain admission of
Pfoposéd Coﬁtentioq 8. For examplle,. Petitioner provides purported “supporting evidénéé” that-‘
the UFSAR for each urﬁt .iindicates the role of the tr;cmsformers.zg4 As explainéd abové, such a |
stétement does not suppbrt a claim that an AMP is needed for trénsformeré pursuant to ‘10 C.F._R..
Part 54 . | | | |

| . Petitioner ﬁﬁher claims that “Attachinéﬁt 2 of | the LRA'(p'72.4§22)_ also discusses thé"...
“need ‘for an AMP for ;transforrner suppbrt structures’ based .oﬁ the criterion of 10 CFR.
§ 54.4(21)(3)7”295 ‘While P¢titi0hef-does not explain the rélevancé of this statement, Petitioner is
factually correct that “transformer/swifchya'rd. support structures” have an intended fﬂﬁctiqn for
1.0 C’.F.R.. § 54.4(a)(3),_and are therefore within ihe scope of libenée renewal, as set forth in thé_
LRA.Z% What Petitiqner fails to understand 1s that passiy_e structures associated with-
transformgrs, such as concrete fouridations_, are managed ‘in accorda;ic’e Vwith. thé 'Structur_e.s
Monitoring Program, discussed in LRA Apbendix B.1 ..36.297 P'etiﬁoner has not disputed, and has
‘not even é'ckhowlédged, thg exister_lce of this prdgrafn. |
Addiﬁénally, Petitioher makes a nun_iber of | claims that éfe simply incorrect. For
_ eﬁar’npk, it claims that the Applicant has not provided a diagram of the electricai plan for Unit 3. |
~in the LRA.>® Nonetheless, LRA Secti(;n 25 (Scoping and Screening Results: Electrical and

- Instrurhentation and Control Systems), Figure 2.5-2 for 1P2 andFigure_ 2.5-3 for IP3, shows the -

24 Petition at 105.

5 Id. at 104.
2% 1RA§243.
7 14, Table 3.5.2-3.

% Petition at 105.
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Offsite Power ‘Scoping Diagrams for both units. Similar to other eoritentions, Petitioner makes
the erroneous érgurnerit that failure of transformers may result in BeyOnd Desi gn Bdsis Accidents -
tilat exceed 10 CFR Par'r | 100 public.exposure limits.?* Traneformer failures are ap;iropriately
considered in the IP2. and IP3 safefy analyses, which are.pain of ‘the CLB,‘ and those ‘analyse's
demonstrate that a transformer fa_ihire will not result in a beyond Design Basis- Accident. These
arguments regarding the CLB are ou'vtside.the s_cope of this license ;reneWal i)roceeding, contrary- _'
to 10C. F R. § 2. 309(f)(1)(111) | |
Finally, Petitioner claims that the NRC Staff, in draﬁ D-RAI 2.5- 1 1dentiﬁes :
trahéformers for which an AMP should be provided.? Petitioner entirely misur_ider'stands draft
D-RAI 2.5-1. NRC draft RAI D-RAI 2.5-1 does not diecuss AMPs‘. This ciraﬁ RAI requests
additional informatiori for the scoping determ_ination regarding offsite power sources associated
with recovery from a station blackoUt event (10 C.F.R. § 50.63) for IPEC The transformers in"
the offsite power paths are in-scope, but they are active components, which are not subject to |
aging management review per iO C.F.R. §v54>.2.1, as.rliscussed above. Moreover, RAIs cannot
serve as base_s for coritentions.301. |
In sum, Proposed Contention 8 does not 'satisfy_ the requiremerits .' of 10 CFR.
§ 2.309(f)(1)(ii) and (v), because Petitioner’s orily support for this .proposed_ contention is based
'on allegations that misinterpret ‘the" NRC’é regulations and guidance. ~ Similarly, Pr‘oposedr
“Conte'ntion 8 does noi satisfy the‘req‘uirements of 10 C.F.R. § 2.309(f)(1)(vi) to demonstrate a ' X

genuine dispute on a material issue of law or fact, because no such dispute exists. Finally, ’

¥ Id at 104.

- 300 17 at 105.

30 See Oconee, CLI-99-11, 49 NRC at 341 (notmg that RAIs “represent nothing more “than what RAIS by
- definition are — requests for further information”).
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Petitioner raises issues outside the scope of license renewal, ~contrary to 10 C.F.Rf__ ’

-§ 2.309(f)(1)(ii). - Tl'lerefore,‘ Propos.e'd Contention 8 must be dismissed in its entirety.

9.  Proposed Conten_tioh 9: The ER Fails to Evaluate Energy COnseNation as an
Proposed Contention 9 states:
THE ENVIRONMENTAL REPORT (§§ 7.3 AND 7.5) FAILS TO
EVALUATE = ENERGY CONSERVATION AS - AN
- ALTERNATIVE THAT COULD DISPLACE THE ENERGY
. PRODUCTION OF ONE OR BOTH OF THE INDIAN POINT

REACTORS AND' THUS FAILS TO CARRY OUT ITS
 OBLIGATIONS UNDER 10 C.F.R. § 51.53(c)(2).>* -

Petitioner alleges that Applicanf fails to provide an evalua_tion of energy conservation ‘as
an alternative to license renewal, claiming that this “igndres the clear mandaté of the GrEIS.”_3-03 '
Petitioner further claims that energy conservation is.ia' v_iab.l-e; energy alternative, which is
| supported by stuaies and is consistent with the GEIS.** “Additionally, Petitioner argues that |
leaving IP2 and IP3 as options inhibits the.implementétion'of environmehtélly—pref_erable eﬁergy_- )
conservatibn, which bis- the equivalent of generating enérgy and meetingi _ehergy .need_s.m5
i’etitidner also argues that energy coﬁséwati_on will yield less édve_rse environmental impacts |
than license renewal becaus'e. energy ccmse_rvat_ion neﬁhgr requires the enrichment of uranium nof a
"'gen.erates high and low-level radioactive waste,. whiéh reqﬁires disposal.*®® Petitioner claims that_. .
if .the NRC i'ssuesv a renewed oberéting licénse in this'matter, then decommissioning and

d.307

'remediation will be delaye Finally, Petitioner alleges that “it is _pr_o_Balte [sic] that the -

‘. 302 Petition at 106.
3% Id. at 106-107.
4 14, at 108.
Sl - A
6" 14, at 109.

307 T d,
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extended-_operation . will re_sult in the _future release of radionuclides into the bedrock;
groundwater surface waters and/or air.”*% _

_ Entergy opposes the admission of Proposed Contention 9 on the grounds_ that it: (1) fails”
to provide a ‘concise statement of alleged facts‘ or expert opinions required by iO CFR.
§ 2. 309(f)(1)(v) and (2) fails to establlsh a genume dispute w1th the Applicant on a material
issue of law or fact as requlred by 10 C F.R. § 2 309(f)(1)(v1)

NEPA and NRC regulatlons at 10. CFR. Part 51 requlre the Staff to consrder the__- '
potential environmental effects of any proposed “major federal action signiﬁcantly affecting the_y
quality of the human env1ronment 309 In this 1nstance the purpose and- need of the * maJor
: federal action” which falls under the umbrella of NEPA 1s the determmation by the NRC to

prov1de an opt_ion that allows for power generation capability beyond the -terrn of a current
nucle_ar‘power plant operating license . . . 2310 | -

An applicant for a renewed license is required to_ prepare an ER which,A among other
 things, ‘must discuss the environmental impacts of the proposed action and cornpare those

impacts to alternatives to the proposed action.” 3

The discussion of alternatives

must be sufficiently complete to aid the Commission in developing
and exploring, pursuant to [NEPA §] 102(2)(E) ‘appropriate
alternatives to recommended courses of action in any proposal

% I4. at 110. Petitioner’s stray claims regarding the impacts of uranium enrichment, decommissioning, and the

release of radionuclides -are unrelated to energy alternatives and energy conservation and do not provide support
for their claim; therefore, they are not specifically addressed in the answer to this contention.

3% 42 US.C. §§ 4321 et. seq.; 10 C.FR. Part 51. NEPA requires that “all agencies of the Federal Government
shall . . . include in every recommendation or report on . . ..major Federal actions significantly affecting the
- quality of the human environment, a detailed statement by the responsible official on (i) the environmental
impact of the proposed action, (ii) -any adverse environmental effects which cannot be avoided should the
proposal be 1mplemented (iii) alternatives to the proposed action, (iv) the relationship between local short-term
uses of man’s environment and the maintenance and enhancement of long-term productivity, and (v) any
irreversible and irretrievable commitments of resources which would be involved in the proposed action should
itbe 1mplemented 42 U. S C. § '4332(2)(C).

310 GEIS, Vol. 1, at xxxiv.,
' 10 CFR. §§51. 45 51 53(c); see also Montzcello LBP-05-31, 62 NRC at 752-53.
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" which involves unresolved conflicts concerning alternative uses of
available resourc_es.312

As the Licensing Board in the Monticello license renewal proceeding held, however,
“there is no requirer_nent for an applicant to look at every conceivable alternative toits proposed
action.”*!® Rather, “NEPA only requires consideration of reasonable alternatives, (i.c., those that ’

are feasible and nonspe‘culatiVe).”?’” This not-ion is reﬂected in the GEIS:

'Whrle many methods are. avarlable for generatrng electricity, a

huge number of combinations or mixes can be assimilated to meet:

a defined generating requirement, such expansive ‘consideration:

would be too unwieldy to perform given the purposes of the

analysis: Therefore, NRC has determined that a reasonable set of.

alternatives should be limited to analysis of single, discrete electric

generation sources and only electric generation sources that are

technically feasible and commercially viable. 33
The inquiry regarding'altematives is a focused one, although an applicant may not define
' the project so narrowly as to eliminate the NRC’s consideration of the full range of “reasonable
alternatives” in the EIS.*'® Rather, as the Commission has held, the NRC “need only discuss _

those alternatives that are reasonable and ‘will bring about the ends’ of the proposed action.”"’

To that end, where, as is the case here, a federal agency is not the sponsor of the project, the -

/-

M2 Monticello, LBP-05-31, 62 NRC at 753 (citing 10 C.F.R. § 51.45(b)(3)) (internal quotes omitted).

Id. (citing Vermont Yankee Nuclear Power Corp. v. Nat’l Res. Def. Council, 435U S. 51~9).551 (1978)).

Id. (citing Natural Res. Def. Council v. Morton, 458 F.2d 827, 834 837 (D C. Cir 1972); City of Carmel-by-the-
Sea v. Dept. of Transp., 123 F.3d 1142, 1155 (9th Cir. 1997); Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), CLI1-91-2, 33 NRC 61, 65 (1991))

315 GEIS, Vol. 1, § 8.1 (emphasis added).

316

313

314.

Montzcello 62 NRC at 753 (citing Simmons v. U.S. Army Corps ofEng rs, 120 F. 3d 664, 666 (7th Cir. 1997))
317

Hydro Resources, CLI-01-4, 53 NRC at 55 (quoting Citizens Against Burlington v. Busey, 938 F.2d 190, 195 -
(D.C. Cir) cert. denied, 502 U.S. 994 (1991)); see also Exelon Generation Co., LLC (Early Site Permit for
Clinton ESP Site), LBP-05-19, 62 NRC 134, 156-58, aff’d CLI-05-29, 62 NRC 801 (2005) aff’d sub nom.,
Envtl. Law & Policy Ctr. v. NRC, 470 F.3d 676 (7th Cir. 2006)..

75



Federal Government’-s consideration of alternatives should “accord subs'r;ntial weight to rhe.
preferences of the applicant and or/sporrsor.”m .
‘As Entergy lras indicated in itc ER, the scope or goal of the. proposed action is -th_e o
| _ renewal of the operating licenses that allow productrorr of approximately 2.,1_58 MWe. of base-
load power.“g' The ER further srates that “[a]lremarives that do not rneet this goal are not ™
| "l 2320 ' ;

considered in detail,”’* which is entirely consistent with the Licensing Board’s ruling in the

21 n the Movn'ticello-' license

Monticel?o case arrd wrth controlling vCom_mission : pre'cedent.
renewai proceeding, the applicant’s stated goal Was-rhe same as is stated here—the product_iOn of
base{oad power.*? In that case, the Board determined that the applica_rit_ need not address every
conceivable altema'tive.energ‘y option, nor must.the' applicant consider those optior_ls which are
infeasible, speculafive and incapable of fulfilling the goal of the proposed project. Thus, because
~ the goal of the proposed project in Montzcello was to provide baseload power the ER d1d not
need to address generatlng optlons that could not produce baseload power such as- w1nd and
blomass, and did not need to address demand side management.*?’

The Commission, and t}re U.S. Court of Appeals for the ‘Seven‘th Circuit, upheld a similar
Licensin'g’ Board: rulirr_g on a similar contention ,in' the Clinton Eaﬂy Site Permit (“ESP”)

proceeding.324- Specifically, the Commission’s ruling in Clinton upheld the Board’s exclusion of -

consideration of non-baseload generating options, such as solar and wind power, in part because,

38 Monticello, LBP-05-31, 62 NRC at 753 n.83 (quoting Citizens Against Burlington v. Busey, 938 F.2d at 195).

9 ER at8-1.

320 Id.‘

21 Monticello, LBP-05-31,62 NRC at 753; Clinton, CLI- 05- 29, 62 NRC at 810-811-
2 Monticello, LBP-05-31, 62 NRC at 753.

33 Id. at 752-53.

Emvtl. Law & Policy Ctr., 470 F.3d at 684 (upholdmg “the Board’s adoption of baseload energy generatlon as
the purpose behind the ESP”) '
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IntervenQrS’ various claims fail to come to grips with fundamental
points that can’t be disputed: solar and wind power, by definition,
are not always available . . . **°

Clinton ale_ involved a claim that the applicant should undef_take .an. analysjs of energy-
e_fﬁcie;néy_ and conéefvation optioﬁs. The Clinton épp_licant, like Entergy, was a mercvhantv
generator, whose “sole business is that‘v of géneratioh of electricity an‘d' the sale of .energy and
capécity at wholesale.” % The Cor’nmissién upheld the Board’s der_xial‘ of this contention, in part -
becauSe _“neitherl the NRC hor Exelon has the mission {or powér_) to "implement a geﬁefal societal
inter¢s£ in energy 'efﬁcie'ricy.”327 Thus; the scope of the “hard look” reéuired by NEPA is limit'e_dl
by a “rule of reaéon,” which does n.ot demand that a fr{ercha;it generafor, _like Entérgy, underta_ke. x
~ an analysis of energy efﬁqiehcy and conservation, as an alternative to. its' goal of generating
baseload pO\‘Jver.3 28 | | |

In this propqsed contentibn,‘Petition_er_ first vtakes issue With the Applicaht’s goal of the
propésed action—“the produc;tién of apprdximately 2,158 MWé of base-load generation.”m‘
The Petitioner cléims that “this . .. unreasonably limits the alternatives that can and.bshould _beﬁ,
c.onsideried to the continued operation of either IP2 or 1?3.”330 As discussed above, fhe applicant
may not define the project so narrowly as to eliminate the NRC’s consideration of the full réngé

~of “reasonable alternatives” in the EIS.**! Where, however, as is the case here, a federal agen,cy |

is not the sponsor of the project, the Federal Government’s consideration of alternatives should

- 3% CLI-05-29, 62 NRC at 810-11.

326 1d. at 807 (internal quotes omiited).

321 1d. at 806 '(intemal quotes omitted).
8 Seeid.at807.

* ERat8-1.

330 vll’et'ition at 106.

¥' Monticello, 62 NRC at 753 (citing Simmons v. U.S. Army Corps of Eng’rs, 120 F. 3d 664, 666 (7th Cir. 1997)).

77



“accord substantial weight to the preferences of the applicant and o'rv/sponsor.”;32 In addition, as
the Cornmission has held, the NRC “need only discuss those alternatives that are reasonable and

»333. Similarly, the Seventh Circuit, in the

‘will bring about.the_ ends’ of the proposed action.
appeal of the.Comrnission’s, decision in the Clt'ﬁton ESI% proceeding, held: “Because Exelon was
a private- company engaged in generating,energy for the wholesale market, the Board’s adoption
of baseload energy generatlon as the purpose behind the ESP was not arb1trary, capncmus an'
: abuse of dlsc_retlon or otherwise not in accordance with law." 3

- Inits ER, the Applicant notes that bthe concept of energy conservation as a resource does
not 1neet the primary NRC criterion “that a reasonahle set o.f alternatives should be lirnited to
analysis o_f a single, discrete electric generation sources and only electric generation sources that

are technically feasible and commercially V1able »335

In addition, the ER states that,

“[c]onservation is neither s_ingle, nor discrete, nor is it a source of generation.”*¢ Nevertheless; .
the:ER does provide a brief analysis of utility-sponsored conseﬁation, finding that “the potential

to displace the entire generation at the site solely with conservation ls not realistic.””

The Applicant’s approach lsvreasonable appropriate, and consistent with the GEIS, as

d1scussed above and is. consistent with the Montzcello ruhng 338 Again, the Apphcant need only

consider reasonable alternatives which are capable of fulfilling the proposed action—to prov1de

32 Monticello; LBP 05- 3l 62 NRC at n. 83 (quotmg Citizens Against Burlington, 938 F.2d at 195).

33 Hydro Resources, CLI-01-4, 53 NRC at 55 (quotmg Citizens Agamst Burlmgton 938 F.2d at 195; Clznton
- LBP-05-19, 62 NRC at 156-58).

3% Envtl. Law & Policy Cir., 470 F.3d at 684.
- 3% ER at 8-20, 56 (citing GEIS, Vol. 1, § 8.1).

. P Jd at 8-55 (citing GEIS, Supp., Generic Environmental Impact Statement for L1cense Renewal of Nuclear

Plants—Arkansas Nuclear One, Unit 1, at Section 8. 2 4.12 (Apr. 2001)).
¥7 1d. at 8-56. : ’
.33 See GEIS Vol. 1 at 8-1; see also Monticello, LBP-05-31, 62 NRC at 753.
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~ an option that allows for 2,158 MWE of baseload power generation capability. Thus, Petitioner "
fails to raise a genuine issue of law or fact in dispu_te, contrary to 10 C.F.R. § 2.309(f)(1)(vi). -

The remaining bulk of the contention consists of a meandering discussion of energy

conservation mrtlatlves 33 that contain bare assertlons and speculatron Fallure to provrde facts o

'or expert oprnlons however does not satisfy 10 CFR. § 2. 309(D(1)(v) In addltlon, as
. dlscussed above, the.Apphcant need not consider every corrcewable alternative energy_option; _
such asenergy cOnserv.atior'i.“o Aecordingly;- Petrtroner’s argument is_insdfﬁeieht to support the -
admissibility of the co.ntention.341 |

: Pinaliy, Petitioner fail's to raise any NEPA, Comrnission - or Board case law in support of
Proposed Contention 9. Moreover other than the bare assertions regarding the purported
1nadequacy of the ER, Petitioner falls to 1dent1fy any speczf c deﬁcrencres in Entergy ] dlscusswn
of alternatl'ves. While Petitioner discusses various energy conservation measures it alleges.no :
.inadequacies ~with regard to Entergy’s analysis in its ER. Therefore, Peti_tioher fails-: to
demionstrate a genuine dispute with the Applioant on a material issue lof law or;fact es required' B
by 10 C.FR. § 2.309(H(1)(vi). |

Accordmgly, Proposed Contentron 9 should be demed in its entlrety

10, Proposed Contention 10; The ER Fails to Evaluate All Altematrves '

Proposed Contentlon 10 states:

IN VIOLATION OF THE REQUIREMENTS OF 10 CFR
§ 51.53(c)(3)(iii) AND OF THE GEIS § 8.1, THE ER (§ 8.3)
TREATS ALL ALTERNATIVES TO LICENSE RENEWAL
EXCEPT NATURAL GAS OR COAL PLANTS -AS
'UNREASONABLE AND PROVIDES NO SUBSTANTIAL

. 339 See Petition at 110-20. ' ' ;o

30 See Monticello, LBP-05-31, 62 NRC at 753. The Applicant notes, however that the ER does contain a
discussion of utility-sponsored conservation. See ER at 8-55, 56.

3 See 10 C.E.R. § 2.309(5)(1)(v); see also-Monticello, LBP-05-31, 62 NRC at 752.
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ANALYSIS OF THE POTENTIAL FOR "OTHER .
' ALTERNATIVES IN THE NEW YORK ENERGY MARKET,**?

Petitioner claims_ that the ER fails to prbp'erly address energy alternatives and uses
| a}legatiorrs ahout the heed'for' power to ju“stify rejection of altematives, which allegedly rfiolates
the‘NRC regulatio'ns and the GEIS.m Speciﬁcally, Petitioner argues that the ER does not o
con31der at least two alternatives which could displace TP2 and IP3 repowenng exrstmg power
plants and enhancmg ex1st1ng transmlssmn llnes . In support of its contentlon the Petltloner'»- -
also dlschsses the use of renewable sources such _as_w1_r1d power.34§ |

Ehtergy opposes'the admission of Proposed ‘Corltentio'n 10 on the grounds that it:
(1) raises isshes that are outside the scope of license renewal, contrary to 10 CFR.
§ 2. 309(ﬂ(1)(111) (2) fails to provide a concise statement of alleged facts or expert opmlons '
| _requrred by 10 C.F.R. § 2. 309(t)(1)(v) ?3) falls to estabhsh a genulne dispute with the Applicant .
on a material issue of law or fact as requlred by 10 C.F R '§ 2.309(H)(1)(vi).

As more fully e_xplained in the answer'to'}l-’roposed.Contehtioh 9, an applicant for a'
renewed license is reqhired to prepare an ER which among 'other things, nllub'st discuss the
environmental 1mpacts of the proposed action and compare those impacts to alternatives to the .-

| 'proposed actlon 36 As the Llcensmg Board in the Monticello license renewal’ proceedmg held,

however_, “there is no requirement for an applicant to look at every conceivable alternative to its -

342 Ppetition at 120.

M4 at120-21.
% Jd at122.
3 Id. at 126.
6 10 C.F.R. §§ 51.45, 51. 53(c), see also Monticello, LBP-05-31, 62 NRC at 752- 53
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proposed actlon 347 Rather “NEPA requires only consrderatron of reasonabie alternatlves (1 e.,-
those that are feamble and nonspeculative).” 48 |

The Petitioner elaims that Entergy “dismisses sueh alternatives 'as rvind power, bio-mass, ’_.,
delayed retirement, hydropower and energy conservation with only the rnost Cursory ana]ysis" of
tneir feasibiiiry and costs and benefits.”**’ The ER addresses each of the these alternati\_?e energy
' -_sources, bot.Entergvyv-appropriately conchides that “these sour_c‘es have been 'elirri'inated as a |
reason_able alternariife to the proposed a_'ction.- becaose thve. generation of approxirnately,zzl.‘SSY .
MWe of electricity as ‘é base-load supply using ‘these technologies is notv teohnoiogically'_
feasible.”35° As noted above, this approach is eonsistent with the GEIS, as discussed above, and
is consistent with the Monticello case.’"!

With regard to wind poWer, the Petitioner alleges that “Wind power can reduce the n’eed'v
for at least some of the ‘capacity from IP2 and IP3.”352 The Petitioner also takes issoe with
| Entergy’s arguments .regarding. wind power, eallin‘g them “odt.dated;”3 3 Nevertheless, as
explamed above the Applicant need only consider reasonable altematives vi/hich are capable of _
- fulﬁllmg the proposed action—2,158 MWE of baseload power generation capability 354 Solar

and wind power, as explained above in response to Proposed Contention 9, are nOt always. .

available, and the other alternatives simply cannot, with current technology, provide the

47 -Montzcello LBP-05- 31, 62 NRC at 752-53 (citing. Vermont Yankee, 435 U. S. at 551).

¥ 14 (citing Natural Res. Def. Counczl 458 F.2d at 834, 837, Carmel by-the—Sea 123 F 3d at 1155; Shoreham
CLI-91-2, 33 NRC at 65). . .

Petition at 121.

350 ER at 8-50. _

- 31 See GEIS, Vol. 1, § 8-1; see also Monticello, LBP-05-31; 62 NRC at 753.
352 Petition.at 127. '

14 at 126.

% See R at 1-1; 7-4.
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362

355

nécessary amount of baseload'poWer. The Petitioner’s bare assertion that “{w]hen combined

with other energy resources, wind can produce energy in patterns . comparable to a b'aSe—load. _}
- generation facility” is simply not enough to carry the day.>*

~ As stated in the GEIS, an applicant’s altcmétives analysis “should be limited to aﬁélySis

of single, discrete electric generation sources and only electric generation sources that are

357.

technically feasible and commercially viable.”™’ - Therefore, the Applicaﬁt need not, and did not,

: éonsider 5vari01_is alternatives in COmb_ibn'a‘tiQn .»w'ith-wind p_ovs}er.3 ®
In addi‘tioun té Petitioﬁer’.s aé_sertions n‘_ot.ed above, Petitioﬁet claims thaf “the ER alsb uses '
allegations about the need for power to justify reject_ion of alternaﬁves,” in violatioﬁ of
“l0C.FR. § 5.53(0)(2) [s.ic-].”359 I.n actuality, .-the_ Af)plicant does no such vthi'ng; "In the
di)scussion of the delayed fetirefnent altémative; .the Applicant states,-_ “[d]elayed reftir_ement of
other Energy or non-Entergy geqerat'ion units is un}ikely to diéplace the need for 2,158 MWe of o
capagity OIVCI" the twenty years of extended.operation.’_’360 In light of the Applicant’s scopé (_)‘f the
project and alternatives analysis, this statement is consistent with the GEIS, aé discﬁssed abo?e,.

and is' consistent with the Monticello case.>®!

Nevertheless, as the Petitioner itself suggests, a
- discussion of the need for power is outside the scope of license renewal’®? ‘and, therefore, 'is"i_'

 contrary to 10 C.F.R. § 2.309(f)(1)(ii).

35 Seeid. at 7-5.

Petition at 126. " .

¥7 GEIS, Vol. 1, § 8.1 (emphasis added).

3% ERai§83.12. '

3% Petition at 121 (citing ER § 8.3.10);

ER at 8-55. -

See GEIS, Vol. 1, § 8-1; see also Monticello, LBP-05-31, 62 NRC at 753.
See 10 CER. § 51.53(c)(2). | -
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T"hc balance of Proposed Céhtention 10vcon‘sists of s’tudies and‘declafatiohs regarding the
“the -poténtial for renewable r,éso’urces and energy efﬁciency.”363 ‘In addition fhe Petitioner’
iﬁcludes a-discussion of fepoweﬁng of a..gen'erating .fa.cility and transrmssmn line enhancement
“and ;Jpgrades 365 However, the Petmoner makes no credlble showmg that any of its proffered'.’
renewable energy (and enérgy conservation) ._OptlonS would achieve the goal Of, the produc_mg »
E approximateiy 2,158 MWe of base-load power. Moreover, other than \the: _bare  assertions :
regarding the purported- i}nad'equacy of the ER, fhe 'Petitionerv- fails fo identify. any spec?'ﬁc. '
deﬁciencies in Entergy’s discussion of altgmafives either in the basis for its contention or-‘in the’
Declaration of Peter Bradford and David SchisSel. 'Therefore, th¢ Petitioner failé to defnqnstrate
a genﬁine dispute with the Applicant on a mat-erial issue of law or fact as required by 10-C.F.R.
§ 2.309(f)(1)(vi). |

11.  Proposed Contention 11: The ER Fails to Fully Consider the Environmental -
Impact of Leaving IPEC Units 2 and 3 as Energy Optlons

Proposed Contentlon 11 states:

CONTRARY TO THE REQUIREMENTS OF NEPA AND -
10 CFR. PART 51, THE ER FAILS TO FULLY CONSIDER
THE ADVERSE ENVIRONMENTAL IMPACT THAT WILL BE
CREATED BY LEAVING IP2 AND/OR .IP3 AS AN ENERGY
OPTION BEYOND 2013 AND 2015.3¢¢

Petitioner alleges that by maintaining IP2 and IP3 as options for energy generation in the

future, the likelihood of implementing other enérgy conservation and renewable energy options’ = -

33 Petition at 123-133.
34 Id at 133-135.

% [ at136-137.

36 Id. at 138.
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. 368

in New York is reduced. | On these grounds, Petitione'r avers that energy conseryation_ and
renewable energy. sources are not properly considered in the ER.3
| Entergy opposes the admissron of Proposed Contention 11 on the grounds that it:
(1) raises issues that are outside _the scope of -this proceeding'-, contrary to 10 CFR.
' § 2.309(f)(1)(iii)' (2) fails to provide a concise statement of alleged facts or expert opinions, as
| required by 10 C. F R. § 2. 309(t)(1)(v) and (3) fails to estabhsh a genurne dlspute w1th the
-. Apphcant ona material issue of law or fact as requlred by 10 C F R. § 2 309(f)(1)(v1)
- In a nutshell, Proposed Contention 11 is essentially Proposed Contentions 9 and 10. recast
as an additional contention. It is vvbased on the same arguments set forth therein regarding .the
B 'alleged inadeqnacies in the Applicant’s ene‘rgy alternatives analysis in the ER, particularly with

% In its response to Proposed

respect to conseryati.o_n and renewable energy sources.
C_ontentions 9 and 10 ahoye, the Applicant provides a det_ailed discussion regarding the scope of
the proposed action and the energy alternatives analysis that is req_uired under NEPA, as 't]eshed
| out in Federal and Commission case law. It is not repeated here. As the Applicant d'emo.ns_trate's
in its responses to Proposed Contentions 9 and 10, above, the energy alternatives analysis in thev
"ER is consistent iyith the GEIS governing NRC precedent.*®
" In Proposed Contention il Petitioner makes one .new argument .'asserting that if “IP2
and IP3 remain as options the incentive to fully utlhze [energy conservatron and renewable

energy] is diminished, reducmg the hkehhood of their 1mp1ementat10n 3710 In other words, by '

‘providing valuable and much-needed energy to the New York metropolitan area, citizens and

%7 1d. at 138-39,
See generally id. at 138- 39
39 See GEIS, Vol. 1, § 8-1; see also Monticello, LBP-05-31, 62 NRC at 753.

370 Ppetition at 138.
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businesses in the area are not forced to conserve. This argument is, at best, strained, speculative,

and without foundatioﬁ. To state the obvious, Entergy has no legal or other obl_igétion to shut -

3" Moreover, as stated in

~down IP2 énd/dr IP3 to help NYS meet its energy conservation goals.
the GEIS—
~ The purpose and need for the proposed action (renewal of an
_ operating license) is to provide an option that allows for power
generation capability beyond the term of a current nuclear power.
plant operating license to meet future system generating needs, as
such needs may be determined by State, - utility, and ‘where
authorized, Federal (other than NRC) decision makers.>™

As the NRC has clearly stated, .issuénce of a renewed license does not mandate or
guarantee that the plant will -operate beyond the term of the current piant operating term—it

merely provides the option of license extension.’”

_Thﬁs, the NRC license renewal' précess has
no bearing on the “motivation to create” or the implementation‘o‘f energy éonServétion _and
‘renewable energy, and thé Petition plrovides'no sUppbrt to the contrary.’ 7j4 Proposed Contention |
11, thereforé; like Pro_pos;—:d‘ Contentions 9 and 10, raises issues that are outside the scope of _thi.sh
}.)roceedin.g‘, contrary to 10 C.F.R. §.2.._309(f)(1)(iii), fails to provide a concise statement of
alieged fécts or eXpert opinions, as reqﬁired by IOIC".F.R. §. 2.309(f)(:1 )(Q), and fails to establish a

‘ genuine dispute with the Applicant on a material issue of law or fabt, as required by 10 C.F.R.

§ 2.309(H)(1)(vi).

37] Clinton, CLI-05-29, 62 NRC at 806 (. . . neither the NRC nof Exelon has the mission (or power) to implement
a general societal interest in “energy efficiency.”). ' ' .
% GEIS at § 1.3 (emphasis added). =~

373 Id.

314 See Petition at 138.

85



12.  Proposed Contention 12: The SAMA Does Not Accurately Reflect
Decontamination and Clean Up Costs of a Severe Accident

Proposed Contention 12 states:

ENTERGY’S  SEVERE  ACCIDENT  MITIGATION
ALTERNATIVES (SAMA) FOR INDIAN POINT 2 AND
INDIAN POINT 3 DOES NOT ACCURATELY REFLECT
DECONTAMINATION AND CLEAN UP  COSTS
ASSOCIATED WITH A SEVERE ACCIDENT IN THE NEW
_ YORK METROPOLITAN AREA AND, THEREFORE,
ENTERGY’S SAMA ANALYSIS UNDERESTIMATES THE
COST OF A SEVERE ACCIDENT IN- VIOLATION OF
10 C.F.R. § 51.53(c)3)(ii)(L).>"

Petitioner claims that, because it relies on the MELCOR Accident Consequence Code
System- (“MACCS2”) computer program, Entergy’s SAMA analysis for IPEC Units 2 and 3
- “uses an outdated and inaccurate proxy to represent the decontamination and clean up costs

»376

resulting from a severe accident. Petitioner further argues that this calculation contains

incorrect assumptions about the size of radionuclide particles, thereby resulting in a low

estimation of severe accident costs.37‘7

Finally, Petitioner alleges that Applicant’s SAMA
‘ analysis “is faulfy and shéuld be rejected” in favor of the analytical framework contained in a |
1996 Sandia National Laboratories report.378
~Entergy opposes admission of Proposed- Contention 12 on the gl*ounds that it .iacks
adequate factual or.‘expert support and fails to establish a genuine dispute with Applicant on a
material issue of law or fact, ail contrary to 10 C.F.R. § 2.309(f)(1)(v) and (vi). Fundamentally,

Petitioner inappropriately seeks to litigate the acceptability of using the MACCS2 code ‘to

calculate off-site consequences for purposes of an.applicant’s SAMA analysis.

3 Id at 140.

376 ]d.

14, at 140-41,
O Id at140-42.
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As a threshold matter, Bases 2 through 10 of Proposed Contention 12 amount to a series
of unsupported critiliéms of the MACCS2 code, as they include no references to documents or
expért opinion.? » Petitioner’s general and unspecified objections to Entergy’s use of MACCS2
code do not provide the basis for an admissible contention. Entergy’s reliance on the code is
consistent with NRC-endorsed guidance, a fact -ignored by Petitioner.  Indeed, in
LR-ISG-2006-03, the NRC speciﬁca]ly recommends that “apph'éants for license renewal follow
the guidance provided in NEI 05-01, Rev. A, when pl;eparing SAMA'analyses.'”.3 80 NEI 05-01, in
turn, indicates that usve of MACCS2 in an applicant’s SAMA analysis is aqlccf::ptable.3 81 As NEI
05-01 sugéests, numerous other license renewal applicants already'havve used MACCS?2 in their |
SAMA analyses to the approval of the NRC.*¥ |

Significantly, in the Pilgrim license renewgl proceeding, the Board, while admitting a
- SAMA-related contention, brop_erly refused to permit litigation of any challenges “on a generic
basis [to] the use of prQbabiIistic techniques that evaluate risk.”*** Much like Petitioner here, the

384

petitioner in Pilgrim had mounted generalized attacks on the MACCS2 code.®® In rejecting

37 See Petition at 140-42.

¥ Yetter to J. Riley (NEI) from P. Kuo (NRC NRR), encl. at 1 (Aug. 2, 2007) (Final License Renewal Interim
: Staff Guidance LR-ISG-2006-03: Staff Guidance for Preparing Severe Accident Mitigation Alternatives
(SAMA) Analyses), available at ADAMS Accession No. ML071640133. ‘

31 NEI 05-01, Severe Accident Mitigation Alternatives (SAMA) Analysis Guidance Document, Rev. A (Nov.
2005), available at ADAMS Accession No. ML060530203. This document, at 13, states:

In many SAMA analyses, the MELCOR Accident Consequence Code System
(MACCS2) (Reference 2) is used to calculate the off-site consequences of a
severe accident. Some SAMA analyses have used previous Level 3 analyses
such as those included in NUREG/CR-4551. Description of the method may be
no more than a reference to the document describing the method. However, the
various input parameters and associated assumptions must still be described.

¥ See, e.g., NUREG-1437, Supplement 3, “Generic Environmental Impact Statement for License Renewal of

Nuclear Plants: Regarding Arkansas Nuclear One, Unit 1 (Final Report)” (Apr. 2001) at § 5.2; NUREG-1437,
Supplement 5, “Generic Environmental Impact Statement for License Renewal of Nuclear Plants: Regarding
Turkey Point, Units 3 and 4 (Final Report)” (Jan. 2002) at § 5.2.

3 Pilgrim, LBP-06-23, 64 NRC at 340.
¥ Seeid. at 324,
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such challenges as inadmissible, thé Board observed’ that “[t]he use of probabi]istic risk
-assessment and modeling is obviously accepted and standard practice in SAMA analys;s.”3 ¥ In-
later dismissing the contention on summary disposition, the Board elaborated on thi.s point,
making specific reference to the MACCS2 code:

In our view, it is necessary for the Staff to take a uniform approach
to its review of such analyses by license applicants and for
performance of its own analyses, and 1t would be imprudent for the
Staff to do otherwise without sound technical justification. Where,
as here, these analyses are customanly prepared using the
MACCS2 code, and where this code has been widely used and
accepted as an appropriate tool in a large number of similar
instances, the Staff is fully justified in finding, after due
consideration of the manner in which the code has been used, that
analysis using this code is an acceptable method for performance
of SAMA  analysis. Furthermore, a general challenge to the
‘adequacy of this code to make these computations was mounted by
[Petitioner] ab initio, and rejected by this Board.**

Thus as Proposed Contention 12 challenges, on a generlc basis, use of the MACCS2 code in
SAMA analyses—-and hence a well-established industry and regulatory practice—it is
inadmissible.*®’

Proposed Contentién 12 is inadmissible for yéf anotherl reason. Petitioner has failed to
~ meet its ob]igation to.review the Applicétion .and point to specific portions thereof that are either
deficient or do not comply wich NRC regAulations.3 % In this regard, Petitiongr does not challenge

any specific portion of the LRA, including the ER, in proffering Proposed Contention 12.

Nowhere in its contention does Petitioner challenge any of the specific inputs or assumptions

.

35 14 at 340.

386 Entergy Nuclear Generation Co. & Entergy Nuclear Operations, Inc. (Pilgrim Nuclear Power Statxon)

LBP-07-13, slip op. at 9 (Oct. 30, 2007) (emphasis added).

¥ See Private Fuel Storage, LBP-98-7, 47 NRC at 179 (citing Peach Bottom, 8 AEC at 2021 & n:33) (stating that
“[a]n adjudication is not the proper forum for challenging applicable statutory requirements or the basic
structure of the agency’s regulatory process,” and that “a contention that simply states the petitioner’s views
about what regulatory policy should be does not present a litigable issue™). :

8 10 C.F.R. § 2.309()(1)(vi).
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used by Entergy in its .SAMA analysis." Prqposed Contention 12, in fact, contains no explicit
references to the LRA. That deficiency, in and of itself, warrants dismissal of the contention, as
Petitioner cannot be said to have directly controverted the Appl'ication.3 8

.Instead, Petitioner simply refers the Board to three documents—a 1996 Sandia study, the
| 2004 Beyea report, and the 2004 Lyman réport%and asserts that Entergy should use those
reports to determine the present and future value of decontaminationv costs, san‘s any supporting
rationale -or discussion.’*® As discussed above, mere_blanket réferenc_es to documents do not

' Petitioner must explain the relevance of specific

support the admission of a contention?
factual information upon which it relies, an obligation it has not met in Proposed Contention 12.
Moréover_, the supposed relévance of the three documents refereﬁced_by Petitioner to
Entergy’s plant-specific SAMA analysis is not clear on the fa‘ce of the documents. In the case‘ of
the Sandia study—which addresses plutonium dispersal éccidents as opposed to reactor severe:
“accidents—Petitioner states that “the study’s methodology and conclusions to estimate
decontamination costs are directly useful to the LRA, aﬁd that “all of these costs must*be taken

55392

into account. Petitioner further asserts that, in its ER, Entergy “should revise the Sandia.

results for the densely populated and developed New York City area, incorporate the region’s
property values, and ensure that the resulting financial costs are expressed in present value** -
Petitioner, however, fails to explaih how the information contained in the three referenced

reports is relevant, if at all, to the nature and purpose of Entergy’s SAMA analysis. Petitioner

adduces no method for doing so, and does not explain how the referenced information relates to

3% Millstone, CL1-01-24, 54 NRC at 358 (holding that a petitioner must explain why it disagrees with applicant).

3% Petition at 142-45.

¥ Seabrook, CLI-89-3, 29 NRC at 240-41.
392 _ Petitioﬁ at 143, 144 (emphasis added).
P Id. at 145,
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,thé speciﬁc inputs or assumptions that are entered into the MACCS2 code to eyaluate the off-site
consequences of a severe acﬁid'ent at Indian Point. As discuésed above, Entergy’s use of the
‘MACCSZ code per se to perform its SAMA analysis cannot provide the subject of an admissible
contention. | l |

Petitioner’s apparént confusion relative to .the purpose aﬁd operation of  MACCS2
highlights another major deficiency -in its proposed contention—Ilack of adequate factual or
expert Vsupport. The use of probabilistic methodologies such as the MACCS2 code requires
substantial technical and specialized expertise. Petitioner’s cﬁticisms of the MACCS?2 code are
not suppor'téd by expert opinion (or by references to ;[he technical literature that may contain
relevant éxpert opinionb). Furthermore, as diécussed above, although Petitioner references certain
studies, those studieé»_are not explained in a manner that supports admission of the contention.
For examplé, with regard to the Beyea and Lyﬁan reports, Petitioner states only that “the two
recent studies provide additionai information concerning the appropriate cost inputs for
evacuation, temporary housing, deconfamination, replacement, and disposal activities.”*** The
Board is left to guess which “inputs” are relevant, why they are allégedly pr_eferéble or superior
to those used by Entergy, and how (if at él]) they might be used in the IPEC SAMA analysis.

Finally, Petitioner makes no showing as to the materiality of the deficiencies dsserted in
: Proposed Contention 12. As noted above, the Commission has defined a “méterial” dispute as -
~one whose “‘_resoluvtion . . . would make .a difference in the outcome of the licensing °
proceeding.”*®> Here, Petitioner fails to establish that resolution of its contention would alter the

J

result of Entergy’s SAMA analysis by identifying new or additional cost-beneficial SAMAs. As

394 Id

% Rules of Practice for Domestic Licensing Proceedings—Procedural Changes in the Hearing Process, 54 Fed.
Reg. at 33,172. )
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the Cemmission has explained, “[W]hether a. SAMA may be worthwhile to irnpiement is based
upon a eost-beneﬁt analysis—a weighing of the cost to implernent the SAMA with the reduction
in risks to public health, occupational health, offsite and onsite property.” > % Even if Petitioner
had proposed additional SAMAs, the Corrllmissionvhas fourrd it ‘ﬂjmeas;onable to trigger fullv
adjudicatory proceedings . . . in which the. petitioners have dorle nothing to indicate ther
approximate relative cost and beneﬁt of the SAMA.”397‘

In summary, Proposed Contention 12 must be dismissed because it lacks adequate factual
or expert support Vand fails to establish a genuine dispute with Applicant on a material issue of
- law or fact, all contrary to 10 C.F.R. § 2.309(f)(1)(v) and (vi). In short, Petitioner has‘not framed
and supported its contention “to ensure that [any] proceedings [on that contention] are effective
2398

and focused on real, concrete issues.

13. Progos’ed. Contention 13: The SAMA for IP3 Does Not Include Risk of Fire
Barrier Failure and Loss of Both Cable Trains

Preposed Contention 13 states:
- THE ER SAMA ANALYSIS FOR IP3 IS DEFICIENT
BECAUSE IT DOES NOT INCLUDE THE INCREASED RISK
OF A FIRE BARRIER FAILURE AND THE LOSS OF BOTH
CABLE TRAINS OF IMPORTANT SAFETY EQUIPMENT IN
EVALUATING A SEVERE ACCIDENT.*” |
Petitioner claims that the LRA for IP3 fails to comply with NRC 10 C.F.R. Part 50
regulations (specifically Appendix A, Criterion 3, and Appendix R, Section G.2) because it does

not provide “enclosure of cable and equipment and associated non-safety circuits of one

redundant ltrain in a fire barrier having a 1-hour rating,” and this increases the risk of fire-induced

3% Duke Energy Corporatzon {McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Umts 1 and 2),

CLI-02-17, 56 NRC 1, 7-8 (2002).
¥ Id at7. ‘
3% Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2189-90,

399 Petition at 146.
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failure of redundéni séfety—related electriéally operated equipment.** Pétitioner states that there
is a risk that a fire will disable both trains, fnakihg it impossible to safely achieve or maintain
. “hot shutdOwn.”401 Pe‘tit‘ioner further argues that the IPEC SAMA analysis, therefore, incorrectly -
strates that the .ﬁre hazafd has been. conservatively modeled because it neglects consideration of -
the loss of redundant cable trains important to safety as a result of the use of only 24 minute or
.30 minute barriers in lieu of the 1 hour barrier that is specified in Appendix R.%?

At its core, Proposed Contention 13 challenges the adequacy of the IPEC CLBf
specifically, its compliance with Part 50 fire protection regulations—under the guise of a
“SAMA’; contention. As such, it raises issues beyond the scope of this proceeding and should bé

43 Additionally, Proposed Contention 13 is inadmissible

diémissed on that ground alone.
because it lacks adequate factual or expert support and fails to establish a genuine dispute on a
‘material issue of law or fact, contrary to 10 C.F.R. § 2.309()(1)(v) and (vi). In this regard,
Petitioner does not offer sufﬁcienf information fo suggest that the JPEC SAMA analysis is
deficient, or that the alleged deficiencies (assuming they did exist) would be material to the
oﬁtcome of the proceeding. As explained beléw, Petitioner do'es not allege; much .less.support a

claim, that the asserted deficiencies, if corrected, would alter the results of the Apph’cant’é

SAMA evaluation. The latter deﬁcien‘cy is fatal to the proposed contention per 10 C.F.R..

§ 2.309(f)(1)(vi).'

400 Id. .
01 1d at 147.
N 774

-+ % See Turkey Point, CLI-01-17, 54 NRC at 8-9 (holding that contentions that challenge the CLB are outside of the

scope of a license renewal proceedmg)
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a. Proposed Contention 13 Should Be Rejected Beéaus_e It Impermissibly
Challenges the Adequacy of the CLB for IPEC Unit 3

:Aithough it is styled as an environmental cpntention,- Proposed Contention 13 openly
challenges IPEC Unit 3 compliance with 10 C.F.R. Part 50' fire prbfection- régulations«—blatanﬂy
reaching back from this license renewal proceeding into the CLB. ' In particular, Petitioner
criticizes the NRC for its recent grant of an exemption to IPEC Unit 3.%% Petitioner accuses the
NRC of “allowing” alleged deficiencies ih fire prétection'at’IPEC Unit 3, and assails the NRC

for its “indefensible” and “constrained view of the real world risks of inadvertent or deliberate

presence of additional combustibles in . . . plant areas.”®°

' _Very simply, neither the adequacy of the NRC’s safety evaluation nor its decision to

406 As the Commission has

grant the exemption is an issue within the scope of this proceeding.
admonished repeatedly, “review of a license renewal application does not reopen issues relating -

- - . . . . . . . i . v
to a plant’s current licensing basis, or any other issues that are subject to routine and ongoing

“% On October 4, 2007, the Commission granted Entergy “an exemption from the requirement of Section I11.G.2 of

10-CFR Part 50, Appendix R, for Fire Area ETN-4 (Fire Zones 7A, 60A, and 73A) and Fire Area PAB-2 (Fire
Zone 1) at IP3,” subject to Entergy meeting certain commitments. See Entergy Nuclear Operations, Inc.;
Entergy Nuclear Indian Point 3, LLC, Indian Point Nuclear Generating Unit No. 3; Revisions to Existing
Exemptions, 72 Fed. Reg. 56,798, 56,801 (Oct. 4, 2007). Specifically, Entergy submitted a request for revision
of existing exemptions for the Upper and Lower Electrical Tunnels (Fire Area ETN-4, Fire Zones 7A and 60A,

* respectively), and the Upper Penetration Area (Fire Area ETN-4, Fire Zone 73A), to the extent that 24-minute
rated fire barriers are used to protect redundant safe-shutdown trains located in the above fire areas in lieu of the -
previously approved 1-hour rated fire barriers per the January 7, 1987 SE. For the 41” Elevation CCW Pump
Area (Fire Area PAB-2, Fire Zone 1), Entergy requested a revision of the existing exemptions to the extent that
a 30-minute rated fire barrier is provided to protect redundant safe shutdown trains located in the same fire area.
72 Fed. Reg. at 56,798-99.

Petition at 148-49. With respect to “delib'crate” acts, Petitioner focuses on the possibility of “sabotage or other
illegal introduction of flammable materials,” asserting that it is a “reasonable assumption that one tactic of
terrorist attacks at a nuclear plant would be to introduce combustible materials and thus initiate a fire
emergency.” Id. at 148. Those statements reflect Petitioner’s apparent view that the NRC should consider
terrorist acts under NEPA (in this case, as part of its SAMA analysis). This is directly contrary to the
Commission’s recent holding in Oyster Creek. AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating
. Station), CLI-07-08, 65 NRC 124, 129 (2007). NEPA considerations aside, combustibles are tightly controlled
in these areas by administrative procedures. Entry into these areas by unauthorized personnel is precluded by
security vital area boundaries. The deliberate and undetected introduction of any significant quantity of
unauthorized combustible materials, sufficient to challenge the Hemyc fire barrier in the area, is a low-
credibility event. :

49 See Turkey Point, CLI-01-17, 54 NRC at 8-9.
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.regulatory oversight and enforcement. Petitioner’s claim is a textbook example of a

contention that must be ruled inadmissible on these grounds.

b. Proposed Contention 13 Is Inadmissible. Because It Lacks Aa_’equate
Support and Fails to Raise a Material Issue of Fact or Law

Even when contorted so as to be proffered as a SAMA contention, Proposed Contention
13 still fails to meet the Commission’s admissibility requirements. - First, it alleges that the ris‘k
“that a fire will disable both [redundant] trains and make it impossible to safely achieve a hot
shutdown or maintain a hot\shutdown .. . is not evaluated 'in the SAMA analysis for IP3.7*% It
then further asserts that Entergy’s SAMA anelysi's does not consider the risk of electrical circuits
important for safety fa111ng to perform their function due to loss of redundant trains, and does not
compare the costs of those larger consequences .agamst the cost of mmgatmg the accident by
- upgrading the relevant cable and. equipment enclosﬁres to meet the requiremehts of Section G.2
of Appendix R.409

In so doing, however, Proposed Contention 13 does not establish a genuine dispute on a
material issue of law or fact, cootrary to 10 C.F.R. § 2.309(f)(1)(vi). As discusseo above, the

Commission has held that SAMA analysis requires a weighing of tHe cost to implement the -

SAMA with the reduction in risks to public health, occupational health, and offsite and onsite

419 The Commission accordingly concluded that petitioners who ‘“do[] nothing to

property.
indicate the approximate relative cost and benefit of the SAMA” are not entitled to a full

~adjudicatory hearing.*!' Thus, even if Petitioner’s proposal to “upgrade” IPEC cable and

7 AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-06- 24 64 NRC 111, 117-18 (2006)
(citing Turkey Point, CLI-01-17, 54 NRC at 8-9).

Petition at 147.

9 1d. at 146.

4% McGuire, CLI-02-17, 56 NRC at 7-8, 8 n.14.
M Id at 11-12.
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equipment enclosures could be construed as a SAMA (rather than a élear challenge to an N.RC-
approved exemption), Peti_tioner fails to show it would be cost-beneficial.

Moreover, the findings made by the NRC in approving the Unit 3 exemption ..suggest the
opposite. The Staff found that “[n]o new accident precursors are created by allowing 'u‘se‘ of a
ﬁ;e barrier expected to provide less than 1 hour of fire protection and the probability of
postulated accidents is not increased”*'*  Additionally, the Staff determined that “th¢

¢ .

consequences of postulated accidents are not increased,” and “[t]herefore, there is no undue risk
(since risk is proba{bility muitiplied by covnsequences) to public health 'and safety.”?

Petitioner’s cbntention also is fatally 'ﬂawéd Becaﬁse it does nothing to controvert the
methodoloigy or assumpvtions set forth in the ER. 'Entergy’s SAMA analysis for Unit 3 uséd an

414 The approach, which

NRC-accepted approach for addressing the impact of external events.
assigns a multiplication factor to the impact derived from use of the internal events model based
on the results vof the Unit 3 JPEEE (with some adjustment for obvious conservatisms), is
consistent with NRC guidance, and has been accepted by the NRC in p;evyious LRA submitta‘}s.

| The SAMA analysis (by virtue of its incorporation of the IPEEE) considers 'the impact df
postulated fires in plant fire zones, based on the configuration of the plant as it existed at the time
of‘ the IPEEE.415 It also considers random failures of mechanical and electrical equibment in
trains that are redundant to any equipment failed by‘the postulated ﬁres.. The vAppendi.x R issue

raised by Petitioner relates to the credit taken in Appendix R compliance for fire wraps in

specific areas. The IPEEE did not credit those wraps in preventing fire dainage in those areas.

41272 Fed. Reg. at 56,801.
413 Id.

% See ER at 4-51 to 4-52.
45 See id., att. E at E.3-69.
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Therefore, simply “upgrading” to meet Appendif( R licensing basis requireménts wbuid-not alter
the fire risk analysis aﬁproach or results, and hence, wbuld not change the resplts of the Unit 3
SAMA analysis.

In view of the above, it is clear that Proposéd Contention 13 lacks adequate factual or
expert opinion support, as required by 10 C..F.R. § 2.309(H)(1)(v). In a perfunctory and
unsuccessful] attempt to meet this pleading requirement, Petitioner cites—as “supporting
evidence”—two documents that actually controvert its position. Those documents are"the
 NRC’s O;tober 4, 2007, Federal Register notice*'® and its related July 11, 2007, Safety
Evaluation,”’” both of which conclude that the. exemption granted for IPEC Unit 3 will not
increase the risk of an accident. Furthermbre, Petitioner' does not provide any expert opinion in

support of the contention.'® ’

14. Proposed Contention 14: The LRA and SAMA Are Incomplete and Insufficiently
Analyze Recent Information on Earthquakes

Proposed Contention 14 states:

THE LICENSE RENEWAL APPLICATION AND SAMA
ANALYSIS ARE INCOMPLETE AND INSUFFICIENTLY
ANALYZE ALTERNATIVES FOR MITIGATION OF SEVERE
ACCIDENTS, IN THAT THEY (A) FAIL TO INCLUDE MORE
RECENT INFORMATION REGARDING THE TYPE,
FREQUENCY, AND  SEVERITY OF POTENTIAL
EARTHQUAKES AND (B) FAIL TO INCLUDE AN ANALYSIS
OF SEVERE ACCIDENT MITIGATION ALTERNATIVES
THAT COULD REDUCE THE EFFECTS OF AN
EARTHQUAKE DAMAGING IP1 AND ITS SYSTEMS,
- STRUCTURES, AND COMPONENTS THAT SUPPORT IP2

416 Entergy Nuclear Operations, Inc., Entergy Nuclear Indian Point 3, LLC, Indian Point Nuclear Generatmg Unit
No. 3.; Revision to Existing Exemptlons 72 Fed. Reg. 56,798 (Oct. 4, 2007).

47 Letter to M. Balduzzi (Entergy) from J. Boska (NRC NRR) att. (July 11, 2007) (Safety Evaluation by the Ofﬁce
of Nuclear Reactor Regulatlon Related to Order No. EA-02-026), available at ADAMS Accession No. '
ML071920023.

18 Millstone, LBP-04-15, 60 NRC at 89 {“A petitioner has the oblxgatxon to provide the analys1s and expert
oplmon showing why its bases support its contention.”).
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AND IP3 ALL IN VIOLATION OF 10 CFR.
§ 51.53(c)(3)(ii}(L).*"*

At issue are Petitioner’s.claims that the Aﬁplication does ﬁot consider more recent
invformation and present day knowledge regarding earthquakes and their risk for IP1, which was
licensed prior to detailed siting regu]atiéns addressing seismic or population issues. Because 1P2
and IP3 rely on some limited iPl equipment for purposes of license renewal, Petitioner claims
that thé LRA and SAMA analysis consideration of this recent inform.ation on earthquakes is
inadequate. |

Entergy opposes the admission of Proposed Contention 14. The contention _raises issues.
that are beyond the scope of this proceeding and immaterial to the NRC’s license renewal
review, contrary to 10 C.F;R. § 2.309(f)(1)(ii1), lacks adequate factual or expert support, contrary
| té 10 C.F.R. § 2.309(f)(1)(v), and fails to show that a genuine dispute éxist_s with the Applicant
on a matér_ial issue of law or fact, contrary to. 10 C.F.R. §2\.309(f)(1).(vi). In brief, thoﬁgh
presented as a challenge to the IPEC SAMA analysis., the contention really is é challeﬁge to the
adequacy of the CLB for Unit 1, viz., the adequacy of the Unit L sei,_smic design. As such, it
~ raises issues related to the “safe ongoing operation’; of IPEC, rather than to “matters pecﬁliar to

plant aging or to the license extension period.”**°

In this regard, Petitioner is collaterally
estopped from seeking to re-open issues that were considered and resolved 30 years ago by the
NRC’s Atomic Safety and Licensing Appeal Board. To the extent the proposed contention does,

in fact, seek to challengé Entergy’s SAMA analysis, it is grossly unsupported and does not come

close to establishing a genuine dispute.

" 19 Petition at 149,
20 Oyster Creek, CLI-07-8, 65 NRC at 133.
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a. Proposed Contention 14 Constitutes a Challenge to the CLB, and for that
" Reason Alone, Must Be Rejected

Although it is masked by Petitioner’s tortuous logic, the real thrust of Proposed
Contention 14 is apparent in paragraph 13 of the contention. That paragraph states, “[I]n order fo
reduce the earthquake risk for IP1 (and to critical conjoined and é’djacén‘t Units 2 and 3), it 1s
necessary to improve the ability of IP1’s critical components to withstand the effects of an
earthquake.”**' This single statement—and a fortiori the entire cdntenﬁon—is rife with issues
that challenge the CLB, including the design basis of the facility, and lack any nexus to license
renewal, thereby exceeding the scope of this proceeding. |

First and foremosf, Entergy is seeking to renew the operating licenses for [PEC Units 2
and 3, not the provisional operating license for Unit 1. As Section 1 .2 of the LRA cl.early states:

Indian Point Energy Center Unit 1 (Provisional Operating License
No. DPR-5) shares the site and surrounding area with Units 2 and
3. Unit 1 was permanently shut down on October 31, 1974, and has
been placed in a safe storage condition (SAFSTOR) until Unit 2 is -
ready for decommissioning.

Although the extension of the IP1 license is not a part of this
license renewal application, IP1 systems and components interface
with and in some cases support the operation of IP2 and IP3.

- Therefore, IP1 systems and components were considered in the
scoping process (see Section 2.1.1). The aging effects of Unit 1
SSCs within the scope of license renewal for IP2 and IP3 -will be
adequately managed so that the intended functions will be
maintained consistent with the current licensing basis throughout
the period of extended operation.**

- While Petitioner states that IPEC “uses several IP1 systems,” the relevance of its statements to

3

this proceeding ends there.*> Unit 1 is relevant only to the extent that its systems and

compbnents interface with, and in some cases would support, the continued operation of Units 2

21 Petition at 154.
22 LRA at 1-7 (emphasis added).

‘2 Petition at 150. -

98



and 3, such that the effects of aging on those Unit 1 systems or components must be considered.
under 10 CF.R. Part 54. As the Application states, “[t]he systems and components needed to
support the intended functions for IP2 and IP3 are included in the scope of this license renewal

4 ..
42 petitioner does

application, regardless of the unit designation of the system or component.
not contest this statement or the adequacy of Entergy’s consideration of Unit 1 systems and
components. |

Instead, Petitioner seeks to contest the adequacy of. the Unit 1 seismic design. Towafd
that end, Petitioner‘ and its experts—Dr. Sykes and Mr. Seeber—first revisit the initial licensing
of Unit 1, aﬁd then claim that. the.unit’s licensing basis fails to account for “[n]ew déta developed
in the last 20 years disclos[ing] a substantially higher likelihood of signiﬁcant.earthquake
activity in the vicinity of IP1 that could exceed the earthquake design for the facility.”*? In SO
doing, Proposed Confention 14 pleinly raises issues beyond the scope of this proceeding. The
seismic design of Unit 1 is a CLB issue and is not material to the Aﬁplicallt’s' aﬁd NRC Staff’s
aging fnanagemént reviews of Units 2 and 3.4%

Notably, the seismic issues raised by Petltloner.were thoroughly con31dered by the
Appeal Board and the Advisory Committee on Reactor Safeguards approx1mately 30 years
ago.*?’ Dr. Sykes participated in those very proceedings. Among the Appeal Board’s findings

were the following:

1. No historic event requires the assumption, in accordance with
10 CFR Part 100, Appendix A, of a safe shutdown earthquake

24 TRA§2.1.1.

425 Ppetition at 151.

42(? See Ti urkey Point, CLI-01-17, 54 NRC at 8- 9 (holdmg that contentions that challenge the CLB are outside of the
scope of a license renewal proceeding). ’

21 See Consolidated Edison Co. of N.Y., Inc. & Power Auth. of the State of N.Y. (Indian Point Units 1, 2 and 3),
ALAB-436, 6 NRC 547 (1977); see aiso Transcript of Meeting of Advisory Committee on Reactor Safeguards,
Joint Subcommittee on Indian Point/Seismic Activity (June 16, 1978).
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greater than Modified Mercalli intensity VII for the Indian
Point facilities. '
2. The horizontal ground acceleration design value should remain

at 0.15g for the Indian Point site-based on a maximum probable
earthquake of intensity MM VII. '

3. The Ramapo fault is not a capable fault.*?®

Decades later, Dr. Sykes, t.hrough Petiﬁoner, now seeks to revisit and contest tho_se very
findings in this proceeding.‘ In his report, he states: “Thé chance that the reactors could be
shaken by intensities greatef than VII and/or subjected to accelerations larger than 0.15 g can be
calculated and is not negligible.”‘f29 He adds: “Which faults within the Ramapo seismic zone are
active is not clear and remains controversial.’f43 O Even if principles of collateral estoppel did not
'prech‘Jde Petitioner from re-litigating the Appéa] Board’s findings,*" tﬁe tenuous seismic issues
raised by Petitioner are beyond the scope of tl;is proceeding. Petitioner’s attempt to “stir up old
ghosts” must fail. |

The NRC’S response to Dr. Sykes’ most recent attempt to challenge the_ adequac.y of the

IPEC seismic design confirms that Petitioner, with the aid of Dr. Sykes, is improperly raising

CLB issues. On August 14, 2004, Riverkeeper (another petitiorier in this proceeding), submitted

8 Indian Point, ALAB-436, 6 NRC at 624.

29 Petition att. at 9 (Lynn Sykes, Statement in Support of New York State Contentions and in Response to the

April 30, 2007 License Renewal Application Submitted by Entergy for Indian Point Units 2 and 3 (Nov. 29,
2007)). .

B0 14 ats.

1 Collateral estoppel precludes re-litigation of issues of law or fact that have been finally adjudicated by a tribunal

of competent jurisdiction. As in judicial proceedings, the purpose of the administrative repose doctrine “is to
prevent continuing controversy over matters finally determined and to save the parties and boards the burden of
relitigating old issues.” Safety Light Corp. (Bloomsburg Site Decommissioning and License Renewal Denials),
_LBP-95-9, 41 NRC 412, 442 (citing Carolina Power and Light Co. (Shearon.Harris Nuclear Power Plant),
ALAB-837, 23 NRC 525, 536 (1986)). ’
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current operatlng nuclear power plants continue to malntam an adequate level of safety.

a letter to the NRC expressing concerns about the existing seismic hazard analysis for IPEC.43?
Riverkeeper attached to that letter a statement by Dt. Sykes that raised many of the same issues
that Dr. Sykes now raises.in the statement attached to his declaration in this proceeding.43 > In itsv
December 15, 2004, response to the Rlverkeeper letter, the NRC concluded that “the seismic
conditions at the Indian Point have undergone thorough geologic and seismic investigations,”

\

and that “the seismic design provides sufficient safety margin to potential damaging '

earthquakes.”** The NRC included a separate detailed response to each of the seismic issues
q P P ‘

raised by Riverkeeper and Dr. Sykes.v“'5 Notably, the NRC stated that “[t]he issues raised in [the
Riverkeeper] letter are not pertinent to any consideration of a facility license renewal."’436 The
NRC emphasized that it “relies on the regulatory process to prov1de reasonable assurance that

39437

b. Proposed Contention 14 Also Is Inadmissible Because It Lacks Adequate
Basis and Fails to Raise a Genuine Dispute of Fact or Law

It is clear that Proposed Contention 14 is-a “front” for Petitioner’s attempt to re-litigate
seismic.-issues decided several decades ago.' Nevertheless, even when viewed as a “colorable”
SAMA contention, it still falls far short of satisfying the Commission’s admissibih’ty

requirements set forth in 10 C.F.R. § 2.309(f)(1)(vi) because Petitioner does not allege, with the

21 etter from A, Matthiessen, Riverkeeper to S. Collins and B. Holian, NRC, Re: Seismic Hazard Analysis for the

- Indian Point Nuclear Power Plant (Aug. 12, 2004) (“Riverkeeper 2004 Seismic Letter”), available at ADAMS
Accession No. ML042370358.

Attachment to Riverkeeper 2004 Seismic Letter “Earthquake Risks to Spent Fuel at Indian Point, A Statement
by Lynn R. Sykes (July 15, 2004), available at ADAMS Accession No. ML042370358.

4 T etter from C. Holden, NRC to A. Matthiessen, Riverkeeper (Dec. 15, 2004) (“NRC 2004 Response to
Riverkeeper”) at 1, available at ADAMS Accession No. ML042990090.

Attachment to NRC 2004 Response to Riverkeeper, “Response to Questions Raised by Riverkeeper, Inc.
Regarding Seismic Hazard Analysis at Indian Point Nuclear Generating Unit Nos. 2 and 3,” available at
ADAMS Accession No. ML042990090. '

4% NRC 2004 Response to Riverkeeper, att. at 5.
7 NRC 2004 Response to Riverkeeper at 2. '

433 -

435
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requisite particularity aﬁd support, any specific deficiencies in the IPECV SAMA- analysis.
»Fuﬂhermore, Petitioner has not supported its SAMA-speciﬁq claims with adequate factual
.information or expert opinion.

Pétitioner only general]y. alleges that Entérgy’s “analyses fail to adequately evaluate
either the likelihood or the consequences of a severe accident at 1.7 Putting ‘aside
Petitioner’s misdirected focus on Unit 1, and assuming arguendo thaf “new” seismic information
is available, Petitioner fails to explain how Entergy’s purported failure to consider that
information would materiél-ly. affect the 'results of its SAMA analysis as set-forth in the ER.
Petitioner does not even suggest, let alone substanﬁate through documentary materials or expert
opinion, that new or additional cost-beneficial SAMAs mightlbe identified by Entergy for

purposes of license renewal.**’

As vdisc'ussed below in Entergy’s response to Proposed |
Contention 15 (which we incorporate by reference here), the SAMA anélysis appropriately and
conservatively considered seismic events using the results from the IPEEEs for‘ Units 2 aﬁd 3.

Petitioner offers absolutely no documentary or expeﬁ sﬁpport in furtherance of its claim
that Entergy’s SAMA‘anallysiS' is deficient with respect fo its consideration of seismic hazards.
The principal supponing méterialé furnished by Petitioner are the reports pfepared by Dr. Sykes
"~ and Mr. Seeber. Those reporfs, however, deal exclusively with the seismotectonic setting in
which tile IPEC site is located. They do not address the modeling techniques and assumptions
used in the IPEC SAMA analysis as reflected in the ER.

In addition, while Dr.. Sykes and Mr. Seeber have training and experience in seismology

and geophysics, neither one is an expert in SAMA analysis or probabilistic risk assessment

38 Ppetition at 154.

9 See McGuire, CLI-02-28, 56 NRC at 388 n.77 (stating that if a SAMA “does not relate to adequately managing
the effects of aging during the period of extended operation, then “it need not be implemented as part of license
renewal pursuant to 10 C.F.R. Part 547). ' ‘ '
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(pai'tiCUIarly as it applies analys)is of se.vere“accident scenarios). Their respective declarations
and cu’rricu_la vitae provide no indication that they possess the expertise necessary to critically
_assess the seismic component of Entergy’s SAMA analyéis, as described in the IPEC
Environmental Report or underlying probabilistic risk studies (i.e., IPEEE), so as to assist the
Board in this proceeding.**°
Finally, Petitioner wrongly assumes that E-ntergy‘ must implement specific SAMAsS,
stating that “it is necessary to improve the ability of IP’s critical componen.ts to withstand the
effects of. an earthquake.” This is the wrong standard for purposes of license renewal. Néither
NEPA nor Part 51 mandate that a ligeﬁsee adopt any paﬂicular SAMA, eveh one identified as
“cost beneficial.” The Commission has noted that “the ultimate agency decision on whether fo
require facilities. . . . to implement any particular SAMA will fall under a Part >50 curfent

3441

licensing basis review. Moreover, as noted above, if a SAMA does not-relate to adequately

managing the effects of aging during the peﬁod of extended operation, then it need not be
implemented as part of license renewél pursuant to 10 C.F.R. Part 54.**

In summary, Proposed Contention 14 raises issues that are neither within the scope of nor
material tQ'thié prpceeding, lack ade.quate factual or e){pert support, and fail to establish a

genuine dispute of material fact or law. Accordingly, the contention is inadmissible and must be

dismissed in its entirety pursuant to 10 C.F.R. § 2.309(f)(1)(iii), (v), and (vi).

0 The standard by which a potential witness is judged is determined by whether he or she may qualify as an
expert is not in dispute and has been used consistently by NRC adjudicatory panels. As the Commission
reiterated recently in the Catawba proceeding: A witness may qualify as an expert by “knowledge, skill,

. experience, training or education “to testify "[i]f scientific, technical, or other specialized knowledge will assist
the trier of fact to understand the evidence or to determine a fact in issue.” The Commission added that this -
standard “gives room to our boards to decide whether the expert witness will be of assistance.” Dukeé Energy
Corp. (Catawba Nuclear Station, Units I and 2), CLI-04-21, 60 NRC 21, 27-28 (2004) (citations omltted)

“l Soe McGuire, CLI- 02-28, 56 NRC at 388 n.77 (citations omitted).
447
1d.
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15. Proposed Contention 15: The SAMA Is Incomplete and Insufficiently Analyzes
Mitigation Alternatives ' :

“Proposed Contention 15 states:

THE SEVERE ACCIDENT MITIGATION ALTERNATIVES

- (SAMA) ANALYSIS FOR INDIAN POINT 2 (ER pages 4-64 to

4-67) AND INDIAN POINT 3 (ER pages 4-68 to 4-71) ARE

INCOMPLETE, AND  INSUFFICIENTLY  ANALYZE

ALTERNATIVES FOR  MITIGATION OF SEVERE

ACCIDENTS IN VIOLATION OF 10 CFR § 51.53(c)(3)(ii)(L).**
Returning to the seismic arena, Petitioner claims that Applicant’s SAMA analysis “fails
‘to include more recent information regarding the type, ‘frequency and severity of potential
' earthquakes and fails to inchide_ an analysis of [SAMAs] that could reduce the effect ?f such
' earthquakes.”444. In this regard, Petitioner argues that Applicant’s seismic data are outdated and
do not address néw‘engineering seismological findings or techniques. Therefore, Petitioner
concludes that the SAMA analysis is “fatally flawed in that it does not support a conclusion
either that it was conservatively done or that the risks and consequences. of reasonably possible

severe earthquake induced accidents have been properly evaluated.”**’

Moreover, Petitioner
alléges that the ER does not consider all reasonable mitigation measures for the more hazardous
earthquakes as suggested by more recent data. |

-Prop.osed Contention 15 suffers from es.sentially the séme defects as‘ Proposed
C.ontention 14, and, accordingly, is inadmissible for the same reasons. In summary, the
céntention raises design basis issues that are ,v;'el'l beyond the scope of this ﬁroceeding» and

immaterial to the NRC’s license renewal review, lacks adequate factual or expert support, and

fails to show that a genuine dispute exists with the Applicant on a material issue of law or fact.
A v

3 Petition at 155.
444 ]d
S Id at 159.
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NRC regulations at 10. C.F.R. § 2:309(f)(1)(ii1), (v), and .(vi) therefore demand its rejectionf
Proposed Contention 15 also suffers from numerous factual errors.’

a. Proposed Contention 15 Must Be Rejected as Residing Well Beyond the
Scope of License Renewal

As a threshold matter, Proposed Contention 15 is premised on the false notion that the
NRC’s SAMA analysis requirement mandates the implementation of specific mitigation
measures. In paragraph 12 of the contention, Petitioner states as follows:

In order to ensure that the earthquake risk for IP2 and IP3 is at

acceptable levels, it may be necessary to improve the ability of

critical components of the facility to withstand the effects of an

earthquake, or for the LRA to show that such improvements have

actually been carried out. Because of the deficiencies in the

UFSAR as noted supra and infra, it is not possible to verify either

~what improvements have been made to IP2 or IP3 or even to

determine what improvements Applicant alleges have been

implemented.**® '
- As discussed above, neither NEPA nor Parts 54 or 51 require such a result, or mandate a
revisitation of CLB adequacy for purposes of license renewal. Rather, “the ultimate agency
decision on whether to require facilities . . . to implement any particular SAMA will fall under a
Part 50 current licensing basis review.”**’ Thus, asa legal matter, the contention is inadmissible
as it claims Entergy is required to verify design and licensing bases and/or implement particular

SAMAs. As discussed above, issues relating to the adequacy of the seismic design for any of the

IPEC units—1, 2, or 3—are beyond the scope of this proceeding. The adequacy of thé plant’s

4614 at158.

4‘_'7 See McGuire, CLI-02-28, 56 NRC at 388 n.77 (citations omitted). Furthermore, contentions challenging the

- CLB are inadmissible. See Turkey Point, CLI-01-17, 54 NRC at 8-9, 23; see also AmerGen Energy Co., LLC,
(License Renewal for Oyster Creek Nuclear Generating Station), LBP-07-17 (slip op. at 14 n.17) (Dec. 18,
2007) (finding any challenge to the CLB to be outside the scope of the proceeding because such issues are
“(1) not germane to aging management concerns; (2) previously have been the subject of thorough review and
analysis; and, accordingly (3) need not be revisited in a license renewal proceeding”). -
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design to withstand earthquakes is a CLB matter that falls outside the narrow scope of this
) proceeding, which relates to aging management in the period of extended operation.

b. o Proposed Contention 15 Is Inadmissible Because It Lacks Adequate
Supporting Basis and Fails to Raise a Genuine Dispute

Lying at the heart of Proposed Contention 15 is the dual-edged claim that the SAMA
analysis is “fatally flawed” because it does not suppoﬂ a conclusion either that (i) it is
conservative, or (ii) it properly evaluates the risks and consequences of reasonably-possible

severe earthquake-induced accidents.**®

As discussed below, Pétitioner has not presented
sufficient factual information ar expert opinion to show that a genuine dispute with the Api)licanl
exists on either side of the argument. .As detailed in the LRA, the seismic portionlof the IPEC
‘SAMA analysis is consistent with applicable NRC and industry guldance, and contains
numerous conserv.atisms that Petitioner simply ignores or fails to comprehend.

Specifically, Entergy f_olloWed the guidance contained in NEI 05-01, Revision A, in
. performing its SAMA analysis. The NRC has endorsed NEI 05-01 and expressly recommended
that licensees follow that guidance because it “dessribes existiag NRC regulations and facilitates
complete preparation of SAMA analysis submittals.”** ’l’hefefore, by virtue of its adherence to
NEI 05-01, ‘as enclorsed by LR-ISG-2006-03, Entergy’s SAMA analyscs comply with the
réqulremexlt imposed by 10 C.F.R. § 51.53(c)(3)(ii)(L). |

In accordance with NEI 05-01, the IPEC SAMA analysis utilizes results from the IPEEEs
for Units 2 and 3.*° Consistent with NEI 05-01, Sec_tian.3.l.2,2, the IPEC SAMA analysis

provides a brief discussion of the risk analysis method used for the seismic IPEEE, and the

results of the seismic IPEEE, including suggested enhancements. That information is presented

8 Petition at 159.
M9 1 R-ISG-2006-03 at 1.
40 ER at4-51.
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in fhe ER.*! Contrary to Pétitioner’s claim, the'SAMA analyses need not contain a Hiscussion of
the assumptions underlying the results from the seismic ._IPEEES,452 because the NRC has
previously revi.ewed and accepted the IPEC IPEEESs.

~ As discussed aBove (in" response to Proposed Contention 15), in its December 15, 2904, |
response to Rivefke_eper’s concerns about the IPEC seismic hazard ana.]ysi/s, the NRC addressed
most, if not all, of the issues raised by Petitioner and Dr, Sykes in this‘proceeding‘ The NRC’s
detailed response addresses (i) seismic source characterization, and (ii) ground motion
attenuation relationships, safety consequences, and regional earthquake monitoring. It includes a
detailed discussion of the “comprehensive” IPEEE for seismic hazards completed for IPEC.**?
As the NRC noted, the IPEEE analyses for IP2 and IP3 included a seismic hazard analysis and a
* plant system and structural response analysis in accordance with NUREG-1407, utilizing the
Lawrenée Livermore National Laboratofy (“LLNL”) revised hazard estimates and uniform

hazard response spectra that are documented in NUREG-1488.4%

This included seismic impacts
greater than the 0.19g PGA earthquake cited by fetitioner. The NRC concluded that “it is
unlikely for potential earthquakes in thé area to cause any damages [sic] to the Indian Point
nuclear faciljties.”455 In any event, the NRC indicated thatlthe IPEC seismic design ié a current
operating term issue and is ﬁot gerrhané to the agency’s license renewal findings.**®

Petitioner’s broad claims that the SAMA analysis is not conservative ignore the

conservatisms discussed in the LRA, and similarly fail to establish a genuine dispute with the

1 See ER at 4-51 to 4-52, 4-64 to 4-70; Att. E, at E.1-72 to E.1-73.

2 1In this regard, there is no requirement that Entergy include the “sefsrpic response spectra for IP3” in the LRA,

as Petitioner suggests.
3 NRC 2004 Response to Riverkeeper, étt. at 3 (response to question 4).
44 g . :
5 Id at4.

5 1d ats.
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Applicant on a material issue of law or fact. The cdnservat_ive assumptions used in the seismic
PSA are specifically listed ?n the ER,*” but Petitioner fails to directly controvert them or any
:rel.evant portions of the Application. Petitioner fails to identify, much less contfdvcrt,-the
various seismic-related plant improvements made by Entergy, as specified in the ER.. Petitioner
claims that “it is not possible to verify either what improvements have been made at IP2 or IP3
or even to detefmine what improvements Applicant alleges have been implemented.”**® The ER
clearly states that “[a] number of plant improvements were identified and, as described in
NUREG;1742, . . . these improvements were imp]emented.”f159 For example, the CCW surge
tank hold-down-bolts for Unit 2 were upgraded, reducing the seisiniq CDF to 1.06 x 10 ~° per -
year.460 With regard to Unit 3, the ER statés that a QA ,cafeg;)ry 1, seismié élass I, actu'atibn
permission éuxiliary control panel .for CO, discharge in to the EDG buil_ding was installed.*®!
Petitioner reflects none of thié information in its contentiqn, or its formulation.

Finally, Petitioner has féiled’to show that any of its claims afe material to the outcbme of
Entergy’s SAMA analysis, contrary to .10 C.FR. §2.309(f)(1)(vi). As in its previous SAMA
.contentions, bPetitioner has done nothing to indicate “the approximate relative cost and benefit”

of any S_AMA.“&2 And, “[wlithout any notion of cost, it is difficult to assess whether a SAMA

may be cost-beneficial and thus warrants serious consideration.”*®® Indeed, Petitioner has made

7 See ER at 4-65 to 4-66 (Unit 2) and 4-68 (Unit 3).
458 Ppetition at 158

% ER at 4-51; NUREG-1742, Perspectives Gamed from the Individual Plant Examination of External Events
- (IPEEE) Program, Vol. 2, Tbl. 2.4 (April 2002) (Seismic outliers and improvements for PRA plants), available
at ADAMS Accessxon No. ML021270674.

40 Table 5.1 of the IPEEE SER for P2 (Tac No. M83631) identifies the mean seismic CDF as 1.46E-05 before the
CCW fix and 1.1E-05 after the CCW fix.

4! ER at E.4-29.
%2 McGuire, CLI-02-17, 56 NRC at 12.

. 463 1d
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‘no attempt to identify any additional SAMA for potential further evaluation by the Applicant,

including any related to managing the effects of aging during the extended period of operation.

16. Proposed Contention 16: The SAMA’s Population Dose Is Inaccurate
Proposed Contention 16 states:

ENTERGY’S ASSERTION, IN ITS SAMA ANALYSIS FOR IP2
AND IP3, THAT IT “CONSERVATIVELY” ESTIMATED THE
POPULATION DOSE OF RADIATION IN A SEVERE
ACCIDENT, IS UNSUPPORTED BECAUSE ENTERGY’S AIR
DISPERSION MODEL WILL NOT ACCURATELY PREDICT
THE GEOGRAPHIC DISPERSION OF RADIONUCLIDES
RELEASED IN.A SEVERE ACCIDENT AND ENTERGY’S
SAMA WILL NOT PRESENT AN ACCURATE ESTIMATE OF
THE COSTS OF HUMAN EXPOSURE.***

Petitioner challenges Applicant’s claim, in its SAMA analysis, that a no-evacuation

scenario provides a conservative estimate of the population radiation dose. 65 Petitioner argues

that this claim depends on the geographic dispersion and concentration of released radionuclides,

and that the Applicant’s use of the ATMOS dispersion model does not yield an “accurate

- portrayal” of those factors.*

5 In particular, Petitioner claims that the ATMOS model is

unacceptable because it does not predict the dispersion and concentration of radionuclides as

accurately as certain newer, EPA-approved models.*®’ Therefore, Petitioner concludes that the

Applicant’s rejection of 61 of the 68 SAMASs considered for IPEC Unit 2 based on this modeling

464

465

466

467

Petition at 163.

The no-evacuation scenario considered in Entergy’s SAMA analysis assumes that an individual would continue
normal activity for the entire emergency-phase period of one week following a postulated accident without
taking emergency response actions such as evacuation and sheltering. This scenario is more conservative in
terms of radiation exposure than the sheltering in place scenario, evacuation scenario, or a combination of
evacuation and sheltering scenario. The radiation exposure is estimated as the total dose commitment that could

-be received by an individual who remains in place for the entire emergency-phase while engaging in normal

activity. See ER, att. E at E.1-86, E.1-90, E.1-92. E.3-82, E.3-84, E.3-86.
Petition at 166.
Id. at 165-66.
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warrants “further analysis.”468 Petitioner claims that this contention is supported by the Egan

Declaration.

‘Entergy opposes admission of Proposed Contention 16 because it improperly challenges
the NRC regulatory process (and thus falls outside the séope of this proceeding), fails to raise an
issue that is material to the outcome of the proceeding, and fails to establish a genuine dispute
with Applicant, all contrary to 10 C.F.R. § 2.309(f)(1)(i11), (iv) and (Vi). In shon, Petitioner
seeks to litigate the adequacy of the MACCS2 model used by Entergy to perform its SAMA
analyses—not the adequacy of Entergy’s LRA per se. In domg so, Petitioner fails to show that
its contention raises an issue that is material to Entergy’s analysis of the cost-gfféctiveness of any
SAMA.

Proposed Contention 16 is, at its core, an.objection to Entefgy’s use of the ATMOS

atmospheric dispersion model; which is a module of the MACCS2 code used by Entergy in its

SAMA analysis. As discussed above (see response to Proposed Contention 12,  supra),

Petitioner’s general challenge to the adequacy of the MACCS2 code does not provide grounds
for an admissible contention. The use of the MACCS2 code is consistent with NEI 05-01, as
endorsed by LR-ISG-2006-03.°  Therefore, Petitioner’s contention is an impermissible |

collateral attack on the basic structure of the NRC regulatory process.470

48 1d. at 166.

% In fact, the methodology at issue has been employed in numerous applications, including its use in WASH-1400
(NUREG-75/014, Reactor Safety Study (1975)) and NUREG-1150 (Severe Accident Risks: An Assessment for
Five U.S. Nuclear Power Plants, available at http://www.nrc.gov/reading-rm/doc-collections/nuregs/staff/

. sr1150/ (provides links to the. three volumes of the document) for assessing impacts of postulated severe
accidents for nuclear power plants. :

41 See Private Fuel Storage, LBP-98-7, 47 NRC at 179 (citing Peach Bottom, 8 AEC at 20-21 & n.33) (stating that

“[a]n adjudication is not . the proper forum for challenging applicable statutory requirements or the basic
structure of the agency’s regulatory process,” and that “a contention that simply states the petitioner’s views
about what regulatory policy should be does not present a litigable issue”).
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As noted above, in the Pilgrim license renewal proceeding, the Board recently rejected a

similar, if not identical, challenge to ihe adequacy of the MACCS2 code.*"!

Significantly, the
intervenor in that proceeding submitted an affidavit by Mr. Egan raising the sarrvle: issues he raises
‘here on behalf of Petitioners. The Pilgrim Board appropn'ately rejected Mr. Egan’s assertions
(the affiant in Pilgrim as well as here) as inadmissible challenges to “the general appro_a'ch of
MACCS?2,” yet he and Petitioner have brought them forth againb to this Board.*”* The same
reaséning applies here.

The Pilgrim Board similarly rejected Mr. Egan’s criticisms of the Gaussian plume model

used in the MACCS2 SAMA analysis—criticisms that he reiterates herein on behalf of
Petitioner.*” The Pilgrim Board noted that the use of a Gaussian plume model in computations
performed to develop probabilities, and the resulting risks, is a fundamental pért of the appréach
uséd_ in such analyses.”” Consequently, the Pilgrim Board found Mr. Egan’s assertions to
inappropriately challenge the use of probabilistic rhethodologies and/or the modeling used by thé
aﬁphfcant, an outcome warranted herein for the same reaso'n.475 "

The Pilgrim B(;ard’s logic and ruling are directly abposite here. Based on- that same
‘reasoning, tiliS Board shduld feject Proposefd Contention 16 as inadmissible. Petitioner offers no
arguments or insights to demonstrate, or even suggest, that a diffe.rent-- outcome is wafrahted here.
Whﬂe Petitioner claims that newer, EPA-approved models sﬁch as AERMOD and CAL PUFF,

would provide more “accurate” results, it does not adequately explain their applicability or

relevance to the IPEC SAMA analysis.  As Petitioner acknowledges, those models were

‘T Pilgrim, LBP-07-13, slip op. at 9 (Oct. 30, 2007).
2 1d., slip op. at 19, - ‘
‘B Id., slip op. at 20-22.
474

Id:, slip op. at 20.
4 I1d., slip op. at 19-20.
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developed specifically to model dispersion of chemical pollutants in the atmqsphere and
demonétrate compliance with the Clean Air Act.¥¢ |

Finally, in challenging thé general acceptability of the ATMOS model (and the MACCS2
'code), Petitioner fails to directly cdntrovert the Application in a manner that establishes a
genuin_e dispute with the Applicant, contrary to 10 C.F.R. §2.309(f)(1)(vi). First, Petitioner
directly links Entergy’s allegedly improper “rejection of 61 of 68 SAMAs as not being cost-

477 As discussed above, such

effective” to the purported deficiencies in the MACCSZ code.
ggneralized challenges to the‘ adequacy of the MACCS2 code are outside the lscope' of this
proceeding.
Even assuming the other codes might yield more accurate predictions, Petitioner does not
' ﬁrovide adequate informatién to show that the use of»a different code (other than MACCS2) by
Entergy would materially alter the results of its SAMA analyses. ' Indeed, Petitioner makes no
referencé to the Abplication-, or to any c'>vf the specific SAMASs described therein. Petitioner,
therefore, has not met its burden to identify a specific deficiency in the SAMA analysis,
including the need to “indicate the approximate relative cost and benefit” of any SAMAs that
Petitibher contends may be cost—beﬁeﬁcial.”?
'The Commission has eﬁlphasized that “any number of .SAMAS may be theoret.ically‘
conceivable, but many will prové far too costly compared to the reduction in risk that they mi ght.

’provide.”479 Petitioner provides no means by which to make such an assessment. Instead, it

avers that “further analysis” based on “remodeling” of the atmospheric dispersion of a release of

‘76 Ppetition at 165 (stating that AEROMOD and CAL PUFF are “EPA-approved. modcls” used to “demonstrate
compliance with regulatory standards under the Clean Air Act”)

1
8 McGuire, CLI-02-17, 56 NRC at 12.
479 Id A
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radionuclides using an undefined, yet “more accurate,” EPA-approved model is required. Such
vague and unsupported complaints are insufficient to trigger an adjudiéatory hearing.**

Accordingly, Proposed Contention 16 is deficient and inadmissible. Ité cha]lengé to the
accufacy or adequacy of thé MACCS2 code is beyond scope as impermissible challenge to the
regulatory process. At the very least, a contention that seeks to litigate the relative merits of
“dueling” .com’puter codes is not the type of particularized challenge to an LRA that the NRC’s
p]~eading rules should admit to this proceeding.

17.  Proposed Contention 17: The ER Fails to Analy.ze Adverse Impacts on Off-site
Land Use :

Proposed Contention 17 states:

THE ENVIRONMENTAL REPORT FAILS TO INCLUDE AN
ANALYSIS OF ADVERSE IMPACTS ON OFF-SITE LAND
USE OF LICENSE RENEWAL AND THUS ERRONEOUSLY
CONCLUDES THAT RELICENSING OF IP2 AND IP3 “WILL
HAVE A SIGNIFICANT POSITIVE ECONOMIC IMPACT ON
THE COMMUNITIES SURROUNDING THE STATION” (ER
SECTION 8.5) AND UNDERSTATES THE ADVERSE IMPACT
ON OFF-SITE LAND USE (ER SECTIONS 4.18.4 AND 4.18.5)
IN VIOLATION OF 10 C.F.R. PART 51, SUBPART A,
APPENDIX B.%!

“Petitioner argues that the ER is deficient because its evaluation of the impacts of license
renewal on off-site land use ignores the positivé impacts on land use and land values if IP2 and

IP3 are denied renewed operating licenses. Additionally, Petitioner claims that the ER overstates

“0  As the Board stated in the Pilgrim proceeding:

- We note that for a fact to be material with regard to the SAMA analysis, it must
be a fact which can reasonably be expected to impact the Staff’s conclusion that.
any particular mitigation-alternative may (or may not) be cost effective. Mr.
Egan’s vague conclusory statement that the approach used in MACCS2 to
modeling changing and uncertain meteorological patterns has caused the
Applicant to draw incorrect cost-benefit conclusions fails entirely to address
whether the errors he suggests are present would (or even could) cause the
results to be less conservative or, in fact, to be non-conservative.

Pilgrim LBP-07-13, slip op. at 22 n.22.

" Petition at 167.
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the benefits of license renewal on off-site land use.*®? Petitioner further states that the ER fails to
consider the environméntal impact on adjacent land yalues‘ due to construction and long-term
'.operation of a dry cask storage facility that will be ne‘cessary, due to license rénewal. Petitioner
~concludes that. Applicant mistakenly relies on the GEIS and fails to consider reasonable

mitigation alternatives for the irhpacts of offsite land use.*®?

In suppon’ of its contention,
Petitioner references the declaration of Stephen C. Sheppard, Ph.D, and his report regarding the
| impacts of license fenewal on property values.*®* |
Entergy opposes the admission of Proposed Contention 17 on the grounds that it lacks
factual or legal foundation and basis, contrary to 10 C.F .R.. § 2.309(f)(1)(ii), as well as a concise
statement of facts or expert opinion, contrary to 10 C.F.R. § 2.309(f)(1)(v), raises issues that are
outside the scope of aﬁd immaterial to the NRC’s licensing decision, contrary‘ to 10 C.F._R.
§ 2.309(H)(1)(111), and fails to establish a genﬁine dispute with the Applicafﬁ on a material issue
of law or fact, contrary to 10 C.F.R. §.2.309(H)(1)(vi).
Thé Petitioner challenges. thé Applicant’s off-site land analysis on the purportedl grounds
~ that it “ignores the positive impact on land use and land value from denial of the license
" extension for IP2 and IP3 énd simultaneously overstates the off-Site benefits of license

renewal "%

Applicant’s analysis, however, is entirely consistent with the GEIS and with
- applicable regulatory guidance.**® Both the GEIS and Regulatory Guide 4.2 indicate that the

analysis regarding off-site land use during the license renewal term need only consider impacts

2 1d at 168.
8 1d. at 170.
1. at172.
5 Id at 168.

% See GEIS, Vol.-1, § 4.7.4; see also RG 4.2, Prepafation of Supplemental Environmental ,Reporfs for

Applications To Renew Nuclear Power Plant Operating Licenses, Supplement 1, at § 4.17.2, available at
ADAMS Accession No. ML003710495. '
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~ from “plant-related population growthlor ﬁom the use by local govennhents of the plants’ tax
payments- to ’prov_i_de public services that encourage development.”487 The Applicant assessed
that information in its ER.**® The Petitioner alleges né specific inadequacies with this portion of
the ER, either in the Petition orr in the 'declaration of Dr. Sheppard, contréry 10 C.F.R.
§ 2.309(H)(1)(v1).**

| Further, to thé extent that the Petitioner asserts that the Applicant must consider *“property
values associated with Fhe unanticipated continuation of an operating nuclear power generation

490

facility,””” there is no regulatory requirement or guidance document which calls for an analysis

of property values for purposes of license renewal. Indeed, the Petitioner does not point to one

i

in support of it claim.**' Therefore, the Petitioner fails to establish a genuine dispute with the

- Applicant on a material issue of law or fact, contrary to 10 C.F.R. § 2.309(f)(‘1)(vi).492

The Petitioner also asserts that the evaluation of off-site impacts in the ER is deficient

because “it ignores the positive impact on land use-and land value from denial of the life

“7 GEIS, Vol. 1, § 4.7.4; see also 10 C.F.R. Part 50, Subpart A, App. B, Table B-1.

8 See ER § 4.18.5 (Analysis of Environmental Impact)'

9 See Comanche Peak, LBP-92-37, 36 NRC at 384 (finding that a contention that does not dzrectly controvert a

position taken by the applicant in the application is subject to dismissal).
See, e.g., Petition at 172; Sheppard Declaration.

®1 " See Petition at 172-74.

2 As the Commission explained in T urkey Point, petitioners with “new and sighiﬁcant” information showing that

a generic rule would not serve its purpose at a particular plant may seek a waiver of the rule pursuant to 10
CFR. § 2:335. See Turkey Point, CLI-01-17, 54 NRC at 12, 22-23. The requirements for seeking such a
waiver are set forth in 10 C.F.R. § 2.335(b), which provides that “[t]he sole ground for petition of waiver or
exception is that special circumstances with respect to the subject matter of the particular proceeding are such
that the application of the rule or regulation (or a provision of it) would not serve the purposes for which the
rule or regulation was adopted.” Petitioner has ignored this procedure in Proposed Contention 17. Regardless,
even if Petitioner had sought such a waiver, it has failed to meet is burden to demonstrate the existence of
“special circumstances” and/or “new and significant information.” Instead, Petitioner raises only generic
“ considerations that could apply to virtually any reactor at any site. The Commission has stated unambiguously
that "[w]aiver of a Commission rule is simply not appropriate for a generic issue.” Haddam Neck, CL1-03-7, 58
NRC 1, 8 (2003) (citing Metro. Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-80-16, 11 NRC
674, 675 (1980)). '
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extension for IP2 and IP3.”® To the extent that the Petitioner asserts that off-site land use
impacts should be ar_lalyzed for purpose of the no-actioﬁ alternative, as noted above, there is no
~ explicit requirerhent in Part 51 or the GEIS to do so.** Regarding socioeconomic impacts of the
no-action alterative, the GEIS, ahd the ER, in tum, focus on the loss of revenue due to
dnemployment and the; Joss of tax revenue.*” Thé GEIS states, “population decline [resuiting
from cessation of operations and decommissioning] could result in increased houéing Vaéancies,'
decreased property values, diminished ability of the comm'unity to maintain existing levels of
public services, and possibiy some gradual changes in area land-use pa’tterns.’_"w6 The Petitioﬁﬁr;
therefore, fails to raise a genuine issue of law or fact ih dispute, contrary to 10 C.F.R. .
§ 2.309(H(1)(vi).

Further, the Petitioner asserts that “the ER . .". ignores the regulatory finding that off-site

33497

land use impacts from license extension at Indian Point would be ‘moderate. In addition, the

Petitioner asserts that the “ER compounds that error by concluding, based on faulty analysis, that
the off-site land use impacts would be ‘small.””**® Contrary to the Petitioner’s assertions, the

“moderate” finding to which Petitioner refers is not of “regulatory” origin, but the result of a

499
S.

case-study in the GEI While the case study found that the land-use changes, which resulted

500

from the impacts of operation, were “moderate” for Indian Point, it also concluded that

“Indian Point’s refurbishment and license renewal term are expected to have small direct and

49 Petition at 168.

4 See GEIS, Vol. 1, § 8.4.

5 Seeid §8.4.7, ER at 8.4.3.3.

4% See GEIS, Vol. 1, § 8.4.7 (emphasis added).
497 Petition at 169 (citing ER § 4.18.4).

%8 1d. at170.

9 GEIS, Vol. 1, § 4.7.4.2.

0 14§ 4.7.4.1, Table 4.14.
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indirect land-use impacts.”

o' Therefore, the Applican&’s assessment of land-impacts in Section
4.18.5 of the ER is entirely consistent with the case study.” Contrary to the Petitioner’s assertion,
the_Applicant‘ did not ignore a “regulatory ﬁnding.”502 Therefore, the Petitioner has failed to
establish a genuine issue contrary to 10 C.F.R. § 2.309(D(1)(vi). :

| Proposed Contention 17 also makes several unsupported claims regarding plant
decommissioning, including baseless speculation regarding when the site would be available'for
unrestricted use, triggering the “economic recovery” that the Petitioner envisions.so3 These
allegations challenge Category 1 issues identified in the GEIS regarding decommissioning.”**
~ As discussed m Section IV.B.2,> above, contentions challenging Cétegory 1 iSsuesQ—suCh as
decommissidning—in the GEIS are simply inadmissible in license renewal procee_dings, absg:nf a
Section 2335 waiver, because “environmental effects that are essentially similar for all plants
-. . . need not be assessed repeatedl'y o.nA a site-specific basis.”%° Petitioner has not petitidned7 per

Section 2.335, for a waiver of 10 C.F.R. § 51.53(c)(3)(ii), has not submitted a specific supporting

affidavit that must accompany the waiver request, nor has it addressed the required four-part

506

Millstone test for Section 2.335 petitions.”~ This allegation, therefore, cannot provide a viable
basis for the admission of Proposed Contention 17 in this proceeding.
Finally, Petitioner scatters bare assertions regarding spent fuel storage throughout

Proposed Contention 17> Under the regulations, however, the Applicant “need not discuss any

aspect of the storage of spent fuel for the facility within the scope of the generic determination in

00 Jd,Vol.2,§C.4.4.5.2.
02 See id,

3% Petition at 168.
5% 10 CF.R. Part 51, 'Subpan A, App. B; GEIS at 9-13 to 9-15.

*® Turkey Point, CLI-01-17, 54 NRC at 11.

5% 10 C.F.R. § 2.335(b); Millstone, CLI-05-24, 62 NRC at 560-61.

307 Petition at 168-170.
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§ 51.23(a) . .. %8 The Commission has chosen to deal with the issue of waste storage in its
“Waste Confidence Rule,” codified at 10 C.F.R. § 51.23, which states:
[T}f necessary, spent-fuel generated in any reactor can be stored.
safely and without significant environmental impacts for at least 30
years beyond the licensed life for operation (which may include the
term of a revised or renewed license) of that reactor at its spent
fuel storage basin or at either onsite or offsite independent spent.
fuel storage installations.>®
To the extent that the Petitioner claims that the Applicant must consider spent fuel storage, this
issue is outside the scope of license renewal, céntrary to 10 C.F.R. §2.309(f)(1)(iii), and
Petitioner’s claims constitute an impermissible challenge to the Commission’s regulations,
contrary to 10 C.F.R. § 2.335.
In summary, Proposed Contention 17 lacks adequate factual or légal foundation, is
unsupported by concise statements of facts or expert opinion, raises issues that are outside the
scope‘ of and immaterial to the NRC’s licensing decision at issue, and fails to establish a genuine
dispute with the Applicant on a material issue of law of or fact, contrary to 10 C.F.R.
§ 2.309(f)(1)(ii), (i), (v), and (vi).

18.  Proposed Contention 18: The LRA Fails to Include Information from Safety
Analyses and Evaluations Requested by NRC '

Proposed Contention 18 states:

THE LICENSE RENEWAL APPLICATION FOR IP2 AND IP3

FAILS TO COMPLY WITH THE REQUIREMENTS OF 10

C.F.R. § 50.71(¢) BECAUSE INFORMATION FROM SAFETY

ANALYSES AND EVALUATIONS PERFORMED AT THE

NRC’S REQUEST ARE NOT IDENTIFIED OR INCLUDED IN
" THE UFSAR.’!®

% 10 CF.R. § 51.53(c)(2).

50 See id.; see also Oconee, CLI1-99-11, 49 NRC at 343-44 (“An applicant’s environmental report [for license
renewal] therefore ‘need not discuss any aspect of the storage of spent fuel for the facility within the scope of
~ [these] generic determinations.’”) (internal citations omitted).

319 petition at 174.
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Petitioner presents arguments in support of this proposed contention that are virtually
identical to those discussed above in reply to Proposed Contention-2. Entergy opposes
admission of Proposed Contention 18 on the same grounds discussed in response to Proposed

Contention 2, and incorporates that response by reference here.

19. Proposed Contention 19: IPEC 'UnitsA 2 and 3 Do Not Meet General Design
Criteria : :

Proposed Contention 19 states:

IP2 AND 1IP3 DO NOT PROVIDE REASONABLE
ASSURANCE OF ADEQUATE PROTECTION FOR THE
PUBLIC HEALTH AND SAFETY AS REQUIRED BY 10 CF.R.
§ 50.57(a)(3) BECAUSE THEY ARE NOT DESIGNED TO
MEET THE LEGALLY RELEVANT GENERAL DESIGN
CRITERIA AND THUS ALSO VIOLATE 10 C.F.R. §§ 54.33(a),
54.35 and 50.54(h).”"!

Petitioner presents arguments in support of this proposed contention that are virtually
identical to those profféred above in support orf Proposed Contention 3. Entergy opposes
admission of Proposed Contention 19 on the same grounds discussed in response to Proposed
Contention 3, and inéorporateé that fesponse by reference here.

20.  Proposed Contention 20: IPEC Unit 3 Does Not Maintain a Fire Barrier with a
One Hour Rating '

Proposed Contention 20 states:

IP3 DOES NOT PROVIDE REASONABLE ASSURANCE OF
'ADEQUATE PROTECTION FOR THE PUBLIC HEALTH AND
SAFETY AS REQUIRED BY 10 C.F.R. § 50.57(a)(3) AND IS
 NOT IN COMPLIANCE WITH 10 C.F.R. PART 50, APPENDIX
'R BECAUSE IT FAILS TO MAINTAIN A FIRE BARRIER
WITH A ONE HOUR RATING AND THUS ALSO IS IN
VIOLATION OF 10 C.F.R. §§ 54.33(a), 54.35 AND 50.54(h).’"*

14 at 198,
2 1d at 203.
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The arguments proffered by NY'S in support of this contention are virtually identical to
those presented in support of Proposed Contention 13, above. The only differences are that this
contention is not framed as a “SAMA” contention, and that Petitioner includes even less detail
here. Petitioner’s principal argument is as follows:

The license renewal application for IP3 fails to comply with the

requirements of Appendix A, Criterion 3 of 10 C.F.R. Part 50 and

Appendix R (Section G.2) of 10 C.F.R. Part 50 because it does not

provide “enclosure of cable and equipment and associated non-

safety circuits of one redundant train in a fire barrier having a

1 hour rating” nor does it meet either of the other two alternate

requirements of Section G.2 of Appendix R.P
Petitioner also challenges the NRC Staff’s “justification” for an exemption to certain fire
protection requirements it granted to Entefgy for IP3 in October 2007.>" Finally, Petitioner
alleges that IP3 does not comply with GDC 15.%5

Entergy opposes the admission of Proposed Contention 20 because it raises matters that -
are neither within the scope of this proceeding, contrary to 10 C.F.R. § 2.309(f)(1)(iii), nor
rriaterial to the findings that the NRC must make to support renewal of the IP2 and IP3 operating
licenses, contrary to 10 C.F.R. § 2.309(f)(1)(iv). Moreover, because the fire protection-related
issues raised by Petitioner are unrelated to aging management and 10 C.F R. Part 54, Petitioner
fails to identify any deficiency in the LRA, contrary to 10 C.F.R. § 2.309(f)(1)(vi). Finally, the
so-called “supporting evidence” identified by Petitioner is insufficient to meet the requirement in
10 CF.R. § 2.309(H)(1)(v). Therefore, there is no genuine dispute with the Appli.cant on a

material issue of law or fact. See also Entergy’s response to Proposed Contention 13, above,

which Entergy incorporates by reference here.

B
S 14, at 205.
S5 14, at 204.
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Proposed Contention 20 is a direct and impermissible challenge to the adequacy of the
CLB for IP3 as it rel.ates‘to’ fire protéction. Petitioner’s discussion of IP3 compliance with the
10 C.F.R. Part 50 fire protection regulations (as well as GDC 15) and its challenge to the October
2007 exemption granted by the NRC Staff are unrelated to the effects of plant aging and the
LRA. Petitioner establishes no nexus to aging management, as evidenced by its focus on
Entergy’s corﬁpliance with Part 50 requirements that apply in the current operating term. The
two Part 54 regulations cited by NYS—Sections 54.33(a) and 54.35—establish only that
~ licensees receiving renewed opgrating licenses are required to comply with any CLB
requirements that are carried forward into the period of extended operation. Petitioner, in other
' words,'doés not contest any of the AMPs or TLAAAs described in the LRA.

Acéordingly, the contention is beyond the scope of this procéeding. Petitioner cannot
seek to “reopen issues relating to a plant’s current licensing basis, ;)r any other issues that are
subject to routine and ongoing regulatory oversight and enforcement.””'® By raising no issues
related to aging managemént during the period of extended operation, Petitioner fails to identify
any concerns material to the NRC Staff’s licensing review and to directly controvert the LRA in
its entirety. Finally, Petitioner’s references to 10 C.F.R. Part 50, Appeﬁdix R, and tHe October
2007 exemption (including the Staff’s related Safety Evaluation Report) do not provide adecjuate
factual suppoﬁ for the proposed contention. Proposed' Contention 20 is therefore inadmissible in

its entirety.

1% QOyster Creek, CLI-06-24, 64 NRC at 117-18.
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21. Proposed Contention 21: | The IPEC Unit 1 UFSAR Does Not Analyze Recent
Earthquake Information :

~ Proposed Contention 21 states:

INDIAN POINT 1 DOES NOT PROVIDE REASONABLE
ASSURANCE OF ADEQUATE PROTECTION FOR THE
PUBLIC HEALTH AND SAFETY AS REQUIRED BY 10 C.F.R.
§ 50.57(a)(3) AND THE - UFSAR INSUFFICIENTLY
ANALYZES THE PLANT’S CAPABILITY TO WITHSTAND A .
DESIGN BASIS AND SAFE SHUTDOWN EARTHQUAKE
BECAUSE IT FAILS TO INCLUDE MORE RECENT
INFORMATION REGARDING THE TYPE, FREQUENCY,
AND- SEVERITY OF POTENTIAL EARTHQUAKES IN
VIOLATION OF 10 C.F.R. §§ 50.54(h), 54.33(a), 54.35 and 10
C.F.R. PART 100, APPENDIX A"~

Hefe, Petitioner again repackages a préviously-presented SAMA contention as a “new”
contention. This time, Petitioner repeats arguments proffered in support of Proposed Contention
14, albeit without reference to Entergy’é SAMA analyses. Petitionér alleges. that the seismic
design\ for IP1 has not been evaluated in accordance with recent information on earthquakes, and ‘

. damage to IP1 could adversely affect-IvP2 and 1P3 components.”'® Therefo.re, Petitioner claims
that the earthquake risk t(; IP1 must be reevaluated to determine if improvements are needed.’"

In support, Petitioner references the Declarations of Lynn R. Sykes and Leonardo Seeber.

Entergy opposeé admission of Proposed Contention 21 for the same reasons set forth in
its response to Proposed Contention 14, supra, whiéh Entergy incorporates by refereﬁce heré. In
summary, Proposed Contention 21 raises issues that are beyond the scope of this procééding and-

immaterial to the NRC’s license renewal review, contrary to 10 C.F.R: § 2.309())(1)(i)-(iv); it

lacks adequate factual or expert support, contrary to 10 C.F.R. § 2.309(f)(1)(v); and it fails to

S17 Petition at 207.
S8 14 at 207-09.
Y
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show that a genuine dispute exists with the Applicaﬁt on a material issue of law or fact, contrary
to 10 C.F.R. § 2.309(f)(1)(vi). |

As discﬁssed above, this proposed contention impérmissibly challenges the adequacy of
the IP1 seismic design, which is not a matter “peculiar to plant aging or to the Iigeﬁse extension
period.””® 1In this regard, it also seeks to re-open“issues that were considered and resolved
decades ago by the NRC as part of pﬁor NRC licensing reviews and adjudicatory proceedings
involving the Indian Point facility. The adequacy of the seismi;: design of any IPEC unit (IP'I.,
IP2, or IP3) ‘is_ not an aging management issue within the scope of license renewal. Accordingly,
. contrary to Petitioher’s suggestion, it need not be addressed in the LRA or associated UFSAR.
Neither the contention, nor the supporting declarations, allege with particularity any deficiencies
in the LRA. (Indeed, they do not even refer to any speciﬁé portion of fhe VLRA.) Thus, Prbposed
éontention 21 also lacks adequate factual or expert opinion Siipport and fails to establish a‘
genuine dispute with the Applicant. Proposed Cbntention 21 is, therefore, inadmissible in its
entirety. o | |

22. Proposed Contention 22: The IPEC Units 2 and 3 UFSARs Do Not Analyze'
Recent Earthquake Information

Proposed Contentlon 22 states:

IP2 AND IP3 DO NOT PROVIDE REASONABLE
ASSURANCE OF ADEQUATE PROTECTION FOR THE
PUBLIC HEALTH AND SAFETY AS REQUIRED BY 10 C.F.R.
§ 50.57 (a)(3) AND THE UFSARS FOR IP2 AND IP3
INSUFFICIENTLY ANALYZE EACH UNIT’S CAPABILITY
TO WITHSTAND A DESIGN BASIS AND SAFE SHUTDOWN

" EARTHQUAKE BECAUSE THEY FAIL TO INCLUDE MORE
RECENT INFORMATION REGARDING THE TYPE,
FREQUENCY  AND SEVERITY ~OF  POTENTIAL

% Opyster Creck, CLI-07-8, 65 NRC at 133,
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EARTHQUAKES IN VIOLATION OF 10 C.F.R. §§ 54.33(a),
" 54.35 and 10 C.F.R. PART 100, APPENDIX A.*”!

Pfopoééd Contention 22 simply repeats the arguments Petitioner presented in support {of |
Proposed Contention 15. Petitioner again challenges the adequacy of the seismic deéign of IP2
and IP3, claiming that the UFSARs for IP2 and IP3 fail to include “more recent information-
regarding the type, frequency and severity of potential earthquakes,” as well as an analysis of
how those data impact the application of 10 C.F.R. Part 100, Appendix A to each plant.’?
. Petitioner alleges that because E;atergy’s LRA, IPEEE, and SAMA analyses for iPZ and IP3 do

not account for such information and data, the‘y fail to “adequately evaluate either the likelihood
or the consequences of .a severe Aoseism.ic accident at IP2 or IP3.”°® In this regard, Petitioner
again rélies on the Declarations of Lynn R. Sykes and 'Leonardo Seeber as ‘“‘supporting
evidence.””**

Entergy opposes the admission of Proposed Contention 22 for the same reasoné discussed
in its response to Proposed Contention 15, supra, and incorporates thét response by reference
here. In Summary, »the proposed contention raises issues that are beyond the scope of thié
proceeding and immaterial to the NRC’s license repewal review, contrary to 10 C.F_.R.'
§ 2.309(f)(1)(i1)-(iv); lacks adequate factual or expert support, contrary to 10 CF.R.
§ 2.309(f)(1)(v); and fails to show that a genuine dispute exists with the Applicant on a material
issue of law or fact; contrary to 10 C.FR. § 2.309(f)(.1)(vi).

* As discussed above, Proposed Contention 22 seeks impermissib'ly to litigate the.adequacy'

of the IP2 and IP3 seismic designs, a CLB issue that bears no relationship to the aging

21 Petition at 209.

522 Id.
2 Id. at211.
% Id at 213-17.
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management issues addressed in the LRA, or to the NRC’s review thereof pursuant to 10 C.F.R.
Part 54. Neither Petitioner nor its desighat_ed experts, who appear to have no expertise in the
areas of aging management, identifies a specific material deficiency in the LRA. Proposed
Confehtion 22 1s, therefore, inadmissible in its entirety.

23. Proposed Contention 23: The LRA Does Not Propose Comprehensive Baseline
Inspections

Proposed Contention 23 states:
THE LICENSE RENEWAL APPLICATION FOR [P2 AND IP3
FAILS TO COMPLY WITH THE REQUIREMENTS OF
10CFR: § 54.21(a) BECAUSE THE APPLICANT HAS NOT
PROPOSED COMPREHENSIVE BASELINE INSPECTIONS
TO SUPPORT ITS RELICENSING APPLICATION AND
PROPOSED 20-YEAR LIFE EXTENSIONS®®
In general, Petitioner alleges that the LRA “fails to provide rheaningful inspection data
and lacks a comprehensive inspection program for the pfoposed life extensions.”*® Therefore,
Petitioner argues that the NRC must conduct a hearing for this license renewal proceeding and
must require Applicant to conduct a thorough baseline inspection of IP2 and IP3 pﬁor to

extended operation.’”’

Petitioner claims that this contention is supported by the Lahey
Declaration.
Entergy opposes  admission of Proposed Contention 23 on the grounds that it is vague,

outside the scope of this proceeding, cohtrary to 10 C.F.R. § 2.309(f)(1)(111), and does not show

‘that a genuine dispute exists on a material issue of law or fact, contrary to 10 C.F.R.

§ 2.309(f)(1)(vi).

5 Id at217.
2 1d at218.
527 Id
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a. Petitioner Performed an Integrated Plant Assessment that Complies with
the NRC Regulations and Guidance for License Renewal

Petitioner erroneously alleges that Entergy has not satisfied N,RC regulations at 10 C.F.R.

528

§ 54.21 to perform an Integrated Plant Assessment (“IPA”).”” Importantly, Entergy completed

an Ig’A for pﬁrboses of the IP2 and IP3 LRA that complies with the NRC regulations, iand -the
scoping and screening portion of the IPA is described in LRA Section 2.0. As stated in the LRA, -
the results of the assessment to identify the systems and structures within the scope of license
renewal (plant level scbping) are in LRA Section 2.2. The results of the' identification of the -
components and structural compohents subject tb aging management review (screening) are in
LRA Section 2.3 for mechanical systems, Section 2.4 for sfructures, and Section 2.5 for electrical

2% Petitioner not only fails to dispute, with any

and instrumentation arid. controls systems.
particularity, the IPA results as set forth in the LRA, it also seems to be unaware that an IPA has
been performed at all. |

Petitioner also claims that thé LRA *“fails to provide meaningful inspectioﬁ data and lacks

a comprehensive inspection program for the proposed life extensions.”>*"

_This statement is.
entirely without support .and‘further demonstrates that Dr. ~Lah¢y does not understand the license
renewal prdcess or requirements of 10 C.F.R. Part 54. Details such as individual component
“inspection data” are not -‘required to be included in the LRA itself. NRC} regulations and
guidance documents do not requiré that this typé of information be submitted in the LRA. Many
AMPs credited in the LRA are existing mature programs with years of inspection data. |

Additionally, Entergy describes in the LRA numerous “comprehensive inspection

program(s)” ‘that are relied upon for license renewal that comprehensively. address aging

¥ 1d. at217-18.
2 LRA §2.0.
0 Petition at 218; Lahey Declaration § 23.
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management, contrary tO'Pe‘titionér’svclaims. Petitioner need only look to Appendix B of the
LRA for an extensive discussion of the inspection programs related to license renewal. Thus,
this proposed conteﬁtion should be rejected because i‘t does not controveﬂ any particular
information in the LRA anq has failed to establish a genuine dispute on a material issue of fact or
law, contrary to 10 C.F.R. § 2.309(£)(1)(v1).

b. Petitioner Requests that the NRC Require Inspections Beyond Those
Required by Existing NRC Regulations

Petitioner repeatedly claims that a “comprehensive inspection program” is missing,>'

thfs regard, the Petitioner alleges that the LRA “fails to provide meaningful inspection data and

., <

lacks a comprehensive inspection program”; “the NRC should require Entergy to conduct a
thorough baseline inspection of both IP2 and IP3’;; and “[c]onducting Baseline inspecﬁons of IP2
and IP3 is critical to the aging analysis required by the NRC.”? To the extent that these
statements refer to information Petiﬁoner beh’eyes are required by the IPA or Part 54, then, as
‘discussed above, this information is already pro{/ided in t:hevLRA. Othérwise, these argumenis
- iinply that Entergy is required to perforr-n. additionél “baseline” inspections for purposes of
license renewal—beyond what already has beeﬁ performed. and what is currently required by
NRC regulations. As such, these claims fall outside the scope of this license renewal proceeding, -
contrary to 10 C.E.R. § 2.‘309_(1)(1)(iii).

| Pefitioner;s arguments must also fail because they are unclear and unsﬁpported.. For
example, the Petitioner states thét"‘[b]asic engineering principles dictate that any nuclear facility

seeking to extend its operétibns for 20 years beyond its 40-.year design life period should be

\

33 See, e.g., Petition at 218.
53214 at218-19.
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subject to rigorous inspection and testing by the NRC.”* Clearly, such statements are vague
and not pled with the requisite level of specificity and basis to support the admission of Proposed

Contention 23.

¢ Petitioner’s Further Arguments Do Not Support an Admissible Contention
Notwithstanding the arguments refuted above, which are sufficient on their own to
dismiss this proposed contention, Pétitioner makes a variety of other vague, unsupported
arguments. For example, Petitionervmakes the COIlﬁI_S_iI_l.g‘ statement that “Entergy’s license
renewal applicatibns [sic] state thét for most of the facility components, Entergy will ‘participate
in the industry programs for investigating and managing aging effects on reactor internals and.
evaluate and implement the results of the industry programs as applicable to the reactor
internals.””>** Petitioner provides no citation to where this specific quotation can be found in the
LRA. Absent “supp_orting detail, it seems that such a statement, regarding “industry programs,” is.
-only made in the LRA with respect to feactor internals, and therefore cannot be considered to
apply to “most of the facility components,” as Petitioner claims.mv
. Petitioner also questions reliance on industry programs for determining adequate reactor
vessel internals inspections, but such questioning is misl.alaced.5 3% In accordance with the GALL
Report, guidance for the aging nﬁanagement of individual PWR vessel internal subcomponents is

provided in AMR line items in LRA Section 3.1, and further information is provided in

- Appendix A of the LRA.**7 This approach is entirely consistent with NRC regulations.

B

M. 14 a1 219-20.

¥ Id at219. -

14 at 220. /
%7 See LRA Sections A.2.1.41 and A.3.1.41.
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Likewise, Petitioner’s complaint that “Entergy proposes to delay.any inepection process
well into the relicensing process, no later than twenty-four months before it starts its extended
| operations.at IP2 andvIP3”5 ¥ s u_nfounded. As can be seen in LR:A Table B-1, the inajority of
programs identified in Appendix B are ongoing, existing programs. The only programs that will
begin implerrientation prior to the period ef extended oberation are those identified as “new”
programs in Table B-1. As identiﬁed in Appendix B of the LRA, each of the new pregrams will
Vbe implemented with sufficient time to allow an appropriate level of evaluation prior to the
. period of extended operation and to properly establish.programs during the ‘period of extended
operation.>*’ |
Finally, Petitioner makes a baseless claim that “[t]'he nuclear plants were designed‘to ,
operate for 40 years, not 60 years.”540 As identified in NUREG-1850>*! (Section 1.1.2), the
original ’lice_nses for commercial nuclear power faciiities_'were granted for. a 40-yéa'r period,
which was set by the AEA. It was impo_sed' for economic and antitrusi reasons rather than

technical limitations of the nuclear facility.”*

Petitioner simply mistakes the reasdn for the
.40-_year. operating term.

For all of the reasons discussed above, Petitioner has not demonstrated a genuine 'dispute
of maieria] law or faet(, as required by 10 C.FR. § 2.309(5(1)(vi), because it has not di_rectly

controverted the LRA, and has instead proffered vague (and often incorrect) ailegations. As a

result, Proposed Contention 23 should be rejected in its entirety.

538 Petition at 220.

29 See 10 C.F.R. § 54.21 (requiring that an applicant demonstrate that the effects of aging will be adequately

managed so that the intended function(s) will be maintained consistent with the CLB for the period of extended
. operation, but imposing no implementation timing requirement).

540 Petition at 220.

Frequently Asked Questions on License Renewal of Nuclear Power Reactors (Mar. 2006), avazlable at ADAMS
Accession No. ML061110022.

42 See NUREG-1 850, Frequently Asked Questions for License Renewal, § 1.1.2 (Mar. 2006).

541
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24.  Proposed Contention 24: The LRA Has Not Certified the Present Integrity of the
Containment and Does Not Commit to an Adequate Aging Management Program
for Containment '

Proposed Contention 24 states:

THE LICENSE RENEWAL APPLICATION FOR [P2 AND IP3
FAILS TO COMPLY WITH 10 CFR. § 54.21(a)X1)(i)
BECAUSE THE APPLICANT HAS NOT CERTIFIED THE
PRESENT INTEGRITY OF THE CONTAINMENT
STRUCTURES AND HAS NOT COMMITTED TO AN
ADEQUATE AGING MANAGEMENT PROGRAM TO
ENSURE THE CONTINUED INTEGRITY OF THE
CONTAINMENT STRUCTURES DURING THE PROPOSED
LIFE EXTENSIONS>*

Petitioner alleges that significant conc.erns exist regaraing the continued integrity of the
IP2 and IP3 containments and the proposed aging managemenf and monitoring of those
structures during extended operatiqn.544 Petitioner argues that the “NRC should ex'gfrcise its
-regglatory discretion and common sense to require Entergy to conduct enhanced inspections
, beéause Entergy’s application discloses significant concerns regarding the continuing integrity of
the containment stru.ctuAres.”S45 Petitioner claims that this contention is supported by the Lahey
Declaration. | |
Entergy opposes Vadmission of Proposed Contention 24 on the grounds that it is vague,
includes a_rgume'nts outside the scdpe of license renewal, contrary to }O CFR .§ 2.309(f)(1)(iii),
and-does not provide sufﬁcient infbrmation to show a genuine dispute on a material issue of law
"or’fact, contrary to. 10CF.R. § 2.309(f)(i)(vi). Iﬁlportantly, Petitioner fequests that the NRC

impose requirements on Eritergy beyond those required by regulation.’*®

3 Petition at 221. " -

S Id at 221-23.
5 1d at221.

6 The summary of Proposed Contention 24, which ié quoted above, states that the LRA “FAILS TO COMPLY
WITH 10 C.F.R. § 54.21(a)(1)(i) BECAUSE THE APPLICANT HAS NOT CERTIFIED THE PRESENT
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a. Petitioner’s Areuments. Regarding Containment Integrity Are Qutside the
Scope of License Renewal

Pvetitioner profférs various -arguments regarding the “present integrity of containment
structures,” “the continuing int‘égn'ty of the containment structures,” and immediate “enhanced
inspections of the two separate containment structures.”**’ To the extent such arguments address

| ongoing inspectilons and the current integrity of these structures, they do not support admission

of this proposed contention, because such activities are outside the scope of this license renewal
proceeding. In Turkevaoint, for example, the Commission concluded that requiring a full
reassessment of safety isspes, which includes containment integrity, that were “thoroughly
reviewed when the facility was first licenséd” and continue to be “routinely monitored and
assessed by ongoing agency oversight and agency-mandated licensee programs” would be “both
unnecessary and wasteful.”>*® |

Furthermore, the Petition itself acknowledges thai these activities ére outside thé sCopé of .
license renewal proceedings. Petitioner’s major argument is that the “NRC should exercise its
regulator;)z discretion and common seﬁse to require Entergy to conduct enhanced inspections
because Entergy’s application discloses significant concerns regarding the continuing integrity of
the containment structures.””* This argument is similar to those made by Petitioner regarding
Proposed Contention 23, in which it requests that thé NRC impose additional baseline 'inspection

requirements on Entergy, even though such‘req'uirements go beyond what is required by -

regulation.

INTEGRITY OF THE CONTAINMENT STRUCTURES.” This cited regulation does not discuss, much less
require, certification of containment integrity or anything related to this topic; rather, 10 C.F.R. § 54.21(a)(1)(i)
addresses components that must be included in the IPA. Petitioner provides no further discussion of this topic.
Therefore, “certification” of the containment structures does not support an admissible contention.

47 Petition at 221-23.
3 Turkey Point, CL1-01-17, 54 NRC at 7.
%9 Petition at 221 (emphasis added).
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Similarly, Petitioner’s blea for tﬁe NRC to exercise “regulatory discretion band comrﬁén
sense” demonstrétes that Petitioner, in actuality, is requesting action 'be}.lvond the current
regulations.’ A contention that challenges any NRC rule, including contentions that advocate )
stricter .requireme'nts than agency rules impose, afe outside the scope of this proceeding.550 For
these reasbns, arguments in the proposed contention relating to the current integrity of the
containment structures and ongoing inspections and monitoring are outside the scope of iicense
reﬁewal, contrary to 10 C.F.R. § 2.309(f)(1)(iii).

b. The LRA’s T) réatment of Containment Integrity Fully Complies with NRC
Regulations and Guidance

Cenéin containment structures, versus ongoing containment integrity assurance activities,
are within the scope of license renewal.. These'struCtures are discussed in LRA Section 2.4.1
(Containmeﬁf Buildings) and the sbeciﬁcv compbnents subjec_t‘ to aging management review are
listed in Table 2.4-1. Nonetheless, Petitioner does not directly dispute the aging management
program for these structures; rather, Petitioﬁer_ claims that the current containment water/cemént
ratio is unécceptable, citing LRA § 3.5.2.2.1.1.> Although Petitioner cites to this section of the
- LRA, Petitioner does not explain, with the requisite level of basis.and specificity, why Entergy’.s |
552

approach on water/cement ratios is inappropriate.

c. Petitioner’s _Arguments Do Not Demonstrate _an _Unacceptable
Water/Cement Ratio '

Petitioner makes general statements about acceptable water/cement ratios. For 'example,

Petitioner, and the Lahey Declarati.on, reach the conclusion that the “NRC established an

0 See Turkey Point, LBP-01-6, 53 NRC at 159.

51 Petition at 222.

32 Additionally, the Petitioner ignores Applicant’s numerous ongoing programs for monitoring concrete structures,

such as containment.
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"acceptable water/cement ratio range of 0.35 to-0.45.7°%

Except for its reference to GALL
Report, the Petitioner does not reference an NRC reguIaﬁon or other requirement supporting this
claim.>** Tables in Section HI.A for “Structure and 'Component' Supports” in Véi, 2 of the
GALL Report do suggest consideration of ;1 water/cement ratio of 0.35 to 0.45 for purposes of
aging management of inaccessible areas for certain structures. Contrary to Petitioner’s claims,
however, NRC regulations do not provide a minimum water/cement ratio. Instead, an acceptable
water/cement ratio is provided by the American Concrete Institute (“ACI”) specification ACI-
318, Building Code Requirements for Reinforced Concrete, as stated in the LRA.%

Petitioner has not disputed the ACI requiremeﬁts, Which are met by IP2 and IP3, or their
discussion in the LRA. Instéad, Petitioner attempts to mislead the Board by ‘stating that “[t]he
NRC current regulations regarding the minimally acceptable w’aier/cemént ratio- did not ex.vist
when the former Atomic Energy Commission issﬁed the initial construction licenses to IP2 and
IP3 in .the late 1960°s.75°¢ Petitioner fails to reference the current NRC regﬁ]ation that pfovid_es a
“minimally acceptable water/ceme'n't.ratio,” which is understandable, because. no such regulation
exists. Entergy has used an acceptable evaluation, that (;f ACI-318 that was used in IPEC

construction, which allows a ratio of up to 0.576 for concrete with the compressive strength

specified for IPEC concrete.*” Although this ratio falls outside the ratio set forth in the GALL

53 Id. at 222 (emphasis added); Lahey Declaration § 29. '
% Lahey Declaration 30. , o
LRA § 3.5.2.2.1.1. Petitioner provides no discussion of the ACI standards, much less a discussion of why it is

insufficient under these circumstances.

7

556 Petition at 221.

.57 LRA §3.5.2.2.1.1.
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Repoft, the IPEC concrete “meets the speciﬁ_cations éf ACI to ensure acceptable quality concréte _
is obtained.”**®

For these reasons, Proposed Contention 24 must fail because it does not “[pJrovide
sufficient informatiqn to show that a genuine dispute exists with the applicant/licensee on a
mgterial issue of law or fact,” contrary to 10 C.F.R. § 2.3Q9(f)(1)(vi). | A genuine dispute only
rises when allegétions are suppo'rted by facts and a reasoned statement of why the LRA 1is
unacceptable in some material respect.” ’

Petitioner concludes Proposed Contention 24 by stating that “NRC should exercise its
regulatory au‘thority and discretion to require Entergy to conduct a more thorough and fréquent
monitoring protocol at IP2 and IP3.7°% In.addition to the discussion above that such statefnents
are outside of the scope of license renewal, Petitioner provides no indication of what additipnal
monitoring it is seeking or why this would improve safety. Petitioner cites to Applicant’s
Containment Leak Rate Program and Containment Inservice Inspection, but similarly provides
no discussion of why thesé programs. are insufﬁcignt. These vague, unsupported assertions do
not.suppo'rtlan admissible contention, becau‘sle.they do not raisé ab genuine dispute of materiél’law .
~or fact as required by 10 C.FR. § 2.309(f)(1)(vi). As discussed above, a contention that does not
directly controvert a positio;1 taken by the applz;cant in the application is subject to dismissal.”®’ A

Additionally, an allegation that some aspect of an LRA is “inadequate” or “unacceptable” does

not give rise to a genuine dispute unless it is supported by facts and a reasoned statement of why

558 Id. ]
59 See Turkey Point, LBP-90-16, 31 NRC at 521 n.12.
% Petition at 223. '

6 See Comanche Peak, 36 NRC at 384.
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the application is unacceptable in some material respect.’®®  For all of these reasons, Proposed
Contention 24 must be dismissed in its entirety.

25.  Proposed Contention 25: The LRA Does Not Include an Adequate Plan for
Monitoring and Managing Embrittlement of the Reactor Pressure Vessels and
Internals

Proposed Contention 25 states:
ENTERGY’S LICENSE RENEWAL APPLICATION DOES
NOT INCLUDE AN ADEQUATE PLAN TO MONITOR AND
MANAGE THE EFFECTS OF AGING DUE TO
EMBRITTLEMENT OF THE REACTOR PRESSURE VESSELS
(“RPVs”) AND THE ASSOCIATED INTERNALS.*®
- Petitioner alleges that the LRA “does not include any mention that Entergy performed
any age-related accident analyses, or that it took embrittlement into account when it assessed the

»36% In support of this statement, Petitioner asserts that “Charpy tests” of

effect of transient loads.
in-core samples demonstrate that an “intermediate shell in IP2 will not meet the uppef shelf
energy acceptance criterion of 50ft-1b.”% i’etitioner claims that this contention is supported by
the Lahey Declaration.

Entergy opposes admission of Proposed Contention 25 on the grounds that it is vague,
fails to provide supporting facts or expertv opinion, contrary to 10 C.F.R. § 2.309(f)(1)(v), and
- fails to 'demoﬁstrate that a genuine dispute of maté_rial 1aw> or fact exists, coﬁtrary to iO CF.R.
§ 2.309(H(1)(vi). | |

a. The LRA Adequately Addresses Embrittlement

Contrary to the unsupportéd claims of the Petitioner, the LRA adequately addresses

embrittlement of the Reactor Pressure Vessels (“RPVs”) and the associated internals. For

362 See Turkey Point, 31 NRC at 521 & n.lZ.
363 Petition at 223,

564 See-id. at224.

65 Id. at 226.
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- example, LRA Section 3.1 (Reactor Vessel, Intemals and Reactor Coolant System) discussés the
aging management review results for these components. Not surprisingly, and consistent with its |
failure to do so with respect to numerous other proposed contentions, Petit.ioner fails to discuss
or even reference the LRA’s full assessment of these topics. Petitioner’s claim that the
monitorjng and TLAAs are deficient without providing any refefences to .speciﬁc sections of the
LRA is clearly insufficient, and does not support> an admissible contention. As discussed above,
a contention that does not directly controvert a position taken by the appliéant in the application
is subject to dismissal.”*® | |

Similarly, the Petition relies almost entirely on the Lahey Declaration for any claim of
support; however, this declaratiqh provides no support for this proposed contention. The
declaration simply makes bare assertions regarding What purportedly fnust be considered as part

~of license renewal regarding erﬁbn’tt_]emént. For example, the Lahey Declaration states that
c.ertain omissions were made in the LRA, including evaluation of “highly transient severe
decompression shock loads._”567 Nonetheless, the dec_laration fails to explain why this ié a license
renewal issue.

Furthermore, similar to the Petition itself, the Lahey Declaration does not even reference
the relevant sections of the LRA on embrittlement. As discussed above, “an expert opihion that
merely states a concluéion (e.g., the application is ‘deficient,” ‘inadequate,” or ‘wrong’) without
providing a reasoned basis or explanation for that conclusion is inadequate'because it deprives -

the Board of the ability to make the necessary, reflective assessment of the opinion as it is

588 Comanche Peak, LBP-92-37, 36 NRC at 384.
%7 Lahey Declaration ¥ 15.

136



alleged to provide a basis for the contention.”® These conclusory statements in the Lahey

Declaration cannot support an admissible contention.>®

- b Petitioner’s Arguments Regarding Additional Analyses Are Qutside the
Scope of License Renewal ’

Petitioner proffers -additional vague, unsupported claims that the LRA is missing

8 |
information, such as the statement that the LRA “does not include any mention that Entergy
performed any age-related accident anafyses, or that it took embrittlement into account when it

assessed the effect of transier_lt loads.””"°

Similarly, the Petitioner quotes the Lahey Declaration,
which states: “Entergy’s failure to discuss how embrittled RPVs and RPV internal structures and
components would respond to the highly transient-severe d.ecompression shock loéds associated
With a DBA LOCA is a very serious omission from its relicensing application.”"! |
For purposes of clan'f"lcation,.it 1s important to highlight that the Petitioner repeatedly
confuses embrittlement of the RPV with embrittlement of the reactor vessel internals.
V.Sp.eciﬁcally, ‘the Petition quotes the Lahey Declaration’s statement for the proposition that
embrittlement applies to “the core barrel, particularly in the ‘belt-line’ region of the reactor core;
the thermal shield; the baffle plates and formers (and the loads on the associated bolts); and the
'intermedi_ate shells in the core.”’? The core barrel, thermal shield, baffle plates and baffle
former plates (including bolts) are, however, made of stainless steel and are not susceptibie to a

decrease in fracture toughness as a result of neutron embrittlement. To the extent the reference

- to “intermediate shells in the core” relates to the reactor vessel (this nomenclature is normally

5% Private Fuel Storage, LBP-98-7, 47 NRC at 181 (empﬁasis added).

- 3 See American Centrifuge Plant, CL1-06-10, 63 NRC at 472.

0 Petition at 224; See Lahey Declaration § 14.

7' Petition at 224; Lahey Declaration q15.

512 Petition at 225.

137



used to describe the plates which make up the reactor vessel), brittle fracture of the reactor vessel
- 1s addressed by 10 C.F.R. § 50.61. Enfergy must comply with the requirements of 10 C.F.R. §

50.61 through the extended period of operation, therefore ensuring that the reactor vessel .
maintains appropriate levels of fraeture toughness.

c. Petitioner’s Complaints Regarding Charpy Tests Described in the LRA Do
Not Support an Admissible Contention

Petitioner complains that ;‘Entergy’s tests (known as ‘Charpy tests’) of in core samples,
demonstrate that aﬁ intermediate shell in IP2 will not meet the upper shelf energy acceptance
criterioh of 50ft-1b.”*” Additionally, the Lahey Declaration states that “[t]he tests of some of the
RPV structﬁres and components in IP2 and IP3 raise serious embrittlement concerns” because
“according to Entergy, based oﬂ Charpy teets of in-core samples, several in-core shells will not
meet the upper shelf energy acceptance criterion of 50 fi-Ib during the proposed relicensing
period.”” | |

The .o_nly support for these allegations isa quote from LRA § A.2.2.1.3, provided in the

_ Lahey Declaration:”” As provided in Table 4.2:1 of the LRA, IP2 plates B2002-3 and B2003-1

are predicted to fall below the 50 ft-lbs Upper Shelf Enefgy (“USE”) screening criteria provided.
in 10 C.F.R. Part 50, Appendix G. Nonetheless, a more detailed analysis, as allowed by
paragraph IV.l.a of 10 C.F.R. Part 50, Appendix G, has demonstrated that these upper shelf
energy levels are sufficient to ensure complianee with the 10 C.F.R. Part 50 required margins of

safety against non-ductile failure of the reactor vessel.”’®

P Id. at226.
7% Lahey Declaration 18.
575 I d

376 See LRA §4.2.2.
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Petitioner, however, ignores the justification provided by Entergy in LRA § A.2.2.1.3 that
the minimum acceptable USE for reactor vessel plate material in four-loop Westinghouse plants4
is 43 ft-lbs rather thén 50 ft-Ibs. The LRA clearly demonstrates that the USE values below 50 fi-
Ibs are acceptable because the lowest projected USE level for the beltline plate material is
47.4 ft;lb through the period of vextended operation, which is above the 43 ft-lb minimum

- acceptable USE as determined by the NRC in the safety evaluation for WCAP-13587, Rev. 1, for
four-loop Westinghouse plants.*”’ |

Because Petitioner has chosen to ¢ntirely ignére this key section .of the LRA, it has
élearly not prc')lvided ény substantive challeﬁges to the LRA’s conclusion on this issue. The
failure to provide any-r'ebu,ttal to the explanation,in the LRA for the very issue that Peﬁtioner 1S
disputing is contrary to 10 C.F.R. § 2.309(f)(1)(v) and VIO.C,F.RV, § 2.309(H)(1)(v1).

Petit_ioner makes tile further vague and unsupported statement that “RPV internals in IP3
'imply operational_limits for extended life operations due to the high [nil ductility temperature]
NDT associated with the predicted irradiatioh-inducéd embrittlement.”’® To the extent that this
- statement challenges Entergy’s control of embrittlemeﬁt, it is unsupportable, because Ente;g_y
complies with the NRC’s regulaﬁons, including 10 CFR. § 50.61. Notwithstandiﬁg that it is
unclear what Petitioner is actually disputing in the LRA; presumably Petitioner made this
' conclusién in response to the LRA\statement that “[a]ll projected RTPTS values are within the
established screening criteria for 48 EFPY with the exception of plate B2803-3, which exceeds

the screening criterion by 9.9°F %7

T 1d.§ A2.2.1.3.
578 Petition at 226.
5% LRA§ A3.2.14.
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As stated in the LRA, and as allowed by 10 C.F.R. § 50:61(b)(4), Entergy will prepare a
plant-specific safety analysis for plate B2803-3, which will be submitted to the NRC three years

80

prior to reaching the RTprs screening criteria.’ Petitioner has not disputed—or even

referenced—this commitment.
!
Petitioner further confuses the issue by stating that “[t}he State of New York has provided
sufficient information to demonstrate that a genuine dispute exists with the applicant on the

material issue of the facts of material fatigue”®

This is the first mention in this proposed’
contention of “fatigue,” which is entirely unsupported by any of the statements made by the
Petitioner. Fatigue and embrittlement are entirely different phenomena. Such confusion of thesé
issues demonstrates the Petitioner’s fund~amentaAl labk of -understanding on these topics.
Nevertheless, fatigue is addressed by Eptergy’s response to Propo'sed Contention 26, discussed
below, and incorporated herein.’

The Petition concludes with the follpwing statement: ‘“Although Entergy"é own data
demonstrat¢s [sic] that fh? intefmediate shell in IP2 and other inteméls in IP3 will expeﬁence
embrittlement concéms, Enter-gy haé not présented any experiments or analysis tov justify that th¢
embrittled RPV internal structures will not fail and that a coolable core georhetry will bev
mainfained subsequent to a DBA LOCA.”582 As discussed abovc.:, this aspect of the contention. |
must fail because it completely neglects the evaluations énd commitments made by Entergy. For

example, with respect to the IP2 intermediate shell, the equivalent margins analysis set forth in

WCAP-13587 demonstrates an acceptable USE.5 8 Additionally, with respect to IP3, Entergy

580 Id
81 Petition at 226 (émphasis added).
82 g

¥ LRA§A2213.
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has committed to perform (at least three years prior to reachiﬁg the RTprs screening criteria) a
plant-specific safety analysis for the reac’ior vessel plate that did not meet the RTprg screening
criteria.®® This is in accordance with the requirements of 10 C.F.R. § 50.61(b)(4). In sum,
Petitioner’s arguments repeatedly fail to address information in the LRA, and .therefore do not
- provide the required supporting facts or expert opinion, contrary to 10 C.F.R. § 2.309(f)(1)(v),
and do not provide sufficient information to show that a genuine dispute exists on a material
issue of law, contrary to 10 C.F.R. § 2.309(6)(1 )(vi). |

26. Proposed Contention 26: The LRA Does Not Include an Adequate Plan for
Monitoring and Managing Metal Fatigue on Key Reactor Components

~ Proposed Contention 26 states:
ENTERGY’S LICENSE RENEWAL APPLICATION DOES
NOT INCLUDE AN ADEQUATE PLAN TO MONITOR AND .
MANAGE THE EFFECTS OF AGING DUE TO METAL
FATIGUE ON KEY REACTOR COMPONENTS.***

Petitioner claims that the LRA does not include an adequate plan to monitor and manage
the effects of aging due to metal fatigue on key reactor components that are subject to an AMR,
pursuant to 10 C.F.R. § 54.21(a), and an evaluation of TLAA, pursuant to 10 C.F.R.
§ 54.21(c).>® Speciﬁcally; Petitioner notes that, because the data provided in LRA Tables
4.3-13 (IP2) and 4.3-14 (IP3) indicate that key components have cumulative usage factors
(“CUFs”) that exceed unity (1.0), those components will have a greater potential to crack and/or

~ fail due to metal fatigue during the proposed license renewal term.*®’

®1d §A3.2.14.
585 .
Petition at 227.
86 14

7 Id at 230.

141



Petitioner alleges that Entergy’s propoéed methods for addressing components with CUFs

#3588  petitioner seeks to

greatér than 1.0 is “vague, vincbmplete, and lacking in transparency.
portray Entergy’s i)roposal to “reﬁne the fatigue analyses to determine CUFs less than 1" as an
underhanded attempt to “obtain a predeterm_ined outcome.”® .Petitigner assails the other options
‘identiﬁed by Entergy for addreséing this issué (i.e:, managing the‘.effects of éging due to fatigue
ét the affected locations by following an NRC-approved inspection program and repairing or
replaéing the affected locations before the CUF exceeds 1.0) as “impermissibly vague.”>".

Entergy opposes the admission’ of Proposed Contention 26 for numefous, well-founded
reasons. ‘First, the contentibn lacks sufficient specificity and basis, contrary to 10 C.F.R.
§ 2.309(f)(1)(1) and (i1), to support ité admission. Addiﬁonally, the. contention lacks adequate
support in_ the form of alleged facts or expert opinion and fails to establish a genuine dispute with
Entergy on a material issue of law or fact, contrary to 10 CF.R. § 2.309(1)(_1 )(v) and (vi).
According]y, Proposed Contention 26 must be denied.

To meet the admissibility criten'a. con.tained in 10 C.F.R. § 2.309(f)(1)(1) and (i), a
.chntention “must explain, with'specificity, particular safety or legal reasons requiring rejection
of the contested [LRA],”SQ’ as well as contain “some sort of minimal‘ basis indicating the
potential validity of the contention.”** Petitioner fails to meet either one of thesé criteria. This

proposed contention is nothing more than a string of hyperbolic and ad hqrﬁinem assertions that

fail to identify any valid safety concern or specific deficiency in the LRA.

** Id. at 231.

®Id

0 Jd at232. . _

' Millstone, CLI-01-24, 54 NRC at 359-60 (emphasis added).

2 Rules of Practice for Domestic Licensing Proceedings—Procedural Changes in the Hearing Process, 54 Fed.

Reg. at 33,170 (emphasis added).
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‘For example, Petitioner—without ahy technical arialySis or factual support—elaims that
the CUF values in LRA Tables 4.3-13 and 4.3-14 are “a]aﬁning” and indicate the potential.for
“catastrophic failure during steady state, or more likely during anticipated or unanticipated
’(ransients.”é93 Petition.er also accuses Entergy of “prejudg[ing] the outcome” and ‘“gaming the

3% Such vague and vitriolic assertions are insufficient for

license renewal review process.
purposes of satisfying the-speciﬁcity and basis requirements of 10 C.F.R. § 2.309(f)(1)(1)-(i1).
For the same reasons, .Propo;sed Coﬁtentien 26 fails to establish a gehuine dispute en a
material issue of law or fact, contrary to 10 C.F.R. § 2.309(H(1)(vi). An allegation that some
aspect of an app_licatibn is inadequate or unacceptaele does not give rise to a genuine dispute
unless it is supported by facts and a reasoned statement of why the application is unacceptable in
some material respect‘595 Petitioner fails utterly in this regard, particu.larly when its baseless
éllegations are viewed against the detailed information presented in Section 4.3.3 of the LRA.
Proposed Contention 26 does not establish a genuine dispute on a rﬁaterial issﬁe of law or
fact because it fails to controvert the acceptability of the approach set forth i‘n LRA Section 4.3.3,
“Effects of Reactor Water Envifonment on Fatigue Life.”””® Section 4.3.3 includes a sCreening
analysis based on conservatively determined F¢, values and CUF values from existirig fatigue
analyses that shows that an aging management program is required to address the effects of .
environmentally assisted fatigue (“EAF”) prior to entering the peﬁod of extended operation. The

aging management program is required to address analyses that could not be satisfactorily

projected through the period of extended operati'o,n in accordance with 10 CFR.

593 Petition at 228, 231.

P Id at233.
3 Turkey Point, LBP-90-16, 31 NRC at 521 n.12.
5% LRA at 4.3-20 to 4.3-23.
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AN

§ 54.21(c)(1)(11). This ihcludes_analyses for components in Table 4.3-13 and Table 4.3-14 with
calculated environmentally-adjusted CUFs greater than 1.0 and analyses for components in Table
4.3-13 and Table 4.3-14.

Section 4.3.3 recognizes that EAF must be evaluated prior to entering the period of
extended operation.597 As discusséd further below, the commitment in Section 4.3.3 to address
EAF will be implemented as part of the Fatigue Monitoring Program, which complies with
10 C.F.R. § 54.21(c)(1)(ii1), insofar as it follows the ghidance set forth in Section X.M1 of the
GALL Report.”*® Specifically, under 10 CFR. § 54.21(c)(1)(ii1), an applicant may demonstrate
that the effects of aging will be adequately managed during the renewal term.””

Section X.M1 sets forth an acceptable aging management program by which a license
renewal applicant can comply with 10 C.F.R. § 54.21(c)(1)(ii1). It states, in pertinent part:

The AMP addresses the effects of the coolant environment on
. component fatigue life by assessing the impact of the reactor
coolant environment on a sample of critical components for the
plant. Examples of critical components "are identified in
NUREG/CR-6260. The sample- of critical components can be
evaluated by applying environmental life correction factors to the
existing ASME Code fatigue analyses. Formulae for calculating the
- environmental life correction factors are contained in NUREG/CR-
6583 for carbon and low-alloy steels and in NUREG/CR-5704 for

austenitic stainless steels.®%

" The GALL Report states that “this is an acceptable option for managing metal fatigue for

‘the reactor coolant pressure boundary, considering environmental effects,” and that “no- further

7 As the LRA explains, the NRC has indicated that “no immediate staff or licensee action is necessary to deal

with the [EAF] issue,” but that “because metal fatigue effects increase with service life, [EAF] should be
evaluated for any proposed extended period of operation for license renewal.” LRA at 4.3-21.

5% See LRA at 4.3-21; GALL Report, Vol. 2, Rev. 1 at X M-1 to X M-2.
%% 10 CF.R. § 54.21(c)(1). '

%0 GALL Report, Vol. 2, Rev. 1 at X M-1 (emphasis added); see also NUREG/CR-6260, “Application of
NUREG/CR-5999 Interim Fatigne Curves to Selected Nuclear Power Plant Components” (Mar. 1995);
NUREG/CR-6583, “Effects of LWR Coolant Environments on Fatigue Design Curves of Carbon and Low-
Alloy Steels” (Mar. 1998); NUREG/CR-5704, “Effects of LWR Coolant Environments on Fatigue Design
Curves of Austenitic Stainless Steels” (Apr. 1999).
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evaluation isirecommended for license renewal if the applicant selects this option under 10 CFR
54.21(c)(1)(iii) to evaiuate metal fatigue for the reactor coolant pressure boundary.”é(.)1
As shown in LRA Section 4.3.3, Entergy followed the approach called fof by the GALL
Report and, therefore, Has demonstrated compliance with 10 C‘.F.R. §54.2l(¢)(l); The LRA
explains that NUREG/CR-6260 applied the ‘fatigue design curves that | incorporated
er‘lvironmental effects to several plants and identified locations 6f interest for consideration of
environmental effects.®”® Section 5.5 of NUREG/CR-6260 identified the following component
locations to be most sensitive to environmental veffe’cts for IPEC-vintage Westinghouse plants:
(1) Reactor vessel shell. and lower head, (2) Reactor vessel inlet and‘ outlet nozzles,
(3) Pressurizer surge line (including hot leg and'press_ufiier nozzles), (4) RCS pipiflg charging
system nozzle, (5) RCS piping saféty _injectioﬁ nozzle, and (6) RHR Class 1 piping.®®
IPEC evaluated the limiting lpcations'using the guidancé provided in the GALL Report,
-' . Volume 2, Section X.M1.5% Tflle GALL Report directs Iappl'icants to .u_se the guidance
(i.e., formulas) vprov_ided in NUREG/CR-5704 and NUREG/CR-6583 to calculate
: en\}ironmen_tally assisted fatigué correction factors I(Fe,,).‘6°.5 The environmentally-adjusted CUFs -
for IPEC are sflown in Table 4.3-13 (Unit Zj and Téble 4.3-14 (Unit 3).
Based on the analysis described in LRA Section 4.3.3, Entergy determined that nine

~ component locations do not have environmentally-adjusted CUFs that were shown to be less

1 GALL Report at X M-1.

%2 1RA at4.3-21.

6% NUREG/CR-6260 at 5-62.

© LRAat43-21. |

805 GALL Report, Vol. 2, Rev. 1 at X M-1
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than 1.0.°%°  The GALL Report states that, in this situation, an -applicant should identify
_ corrective actions to prevent the usage factor from exceeding the design code limit during the

7 In this regard, it states that “[a]cceptable corrective actions.

period of extended operation.®
include repair of the component, replacement of the component, and a more rigorous analysis of
the component [e.g., using state-of-the-art finite element methodsj to demonstrate that the design
code limit.will not be exceeded ‘during the extended period of operation.”*®®

To address the locations for which the CUF estimates are not less thén 1.0 in LRA -
Section 4.3.3, Ehtergy oﬁginally committed to, at least 2 years prior to entering the period of
| extended opération: (1) refine the fatigue analees to determine valid CUFs less than 1.0 when
accounting for the effects of reactor water environment; (2) rﬁanage the effects of aging due to
fétigue ét the affected locations by an inspection program that has beeﬁ reviewed and approved
by the NRC; or (3) répéir or replaqe the affected locations before exceediﬁg a CUF of 1.0. The -
original commitmen_t (Commitment 33 on Entergy’s Regulatdry Commiﬁncnt List) 1s descnibed
on pages 43-22 t0 4.3-23 of the LRA.

This oﬁginal commitment, which identifies specific corrective actibﬁs to be taken by
Entergy priof to the peripd of extended operation, is consistent with the GALL R‘eportv(Seclstion
X.M1) and sufﬁcient to demonstrate compliance with 10 C.F.R. § 54.21(6)(1)(iii). Indeed, this

approéch is consistent with industry practice and has been approved by the NRC in previous

license renewal reviews. For example, the NRC Staff approved similar commitments by Entergy

€% TRA § 4.3.3, Table 4.3-13, Table 4.3-14. As the LRA explains: “Due to the factor of safety included in the

. ASME code, a CUF of greater than 1.0 does not indicate that fatigue cracking is expected; rather, it indicates

that there is a higher potential for fatigue cracking at locations having CUFs exceeding 1.0.” LRA at 4.3-22.

- Thus, Tables 4.3-13 and 4.3-14 do not indicate that 40 year CUFs will exceed 1.0 because the EAF adjustment

is not applied during the -initial 40 years of operation. /d. " Rather, some of the CUFs will exceed 1.0 at the
beginning of the period of extended operation when the EAF adjustment is added to the CUF calculation.

%7 GALL Report, Vol. 2, Rev. 1 at X M-1.
% Id at X M-2.
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‘with respect to the ANO-1 and ANO-2 plants, as documented in the Safety Evaluation Reports
for those plants.609 Thus, Entergy;s approach to addressing EAF, as set forth in Section 4.3.3 of
the LRA, is a(iequate and écceptablé.

Notwithstanding this fact, on January 22, 2008, Entergy‘submitted to the NRC a 1¢tter
clarifying that the actions required by Commitment 33 will be impllem.ented under the Fatigue
Monitoring Program, which is described in Section B.1.12 of Appendix B to the LRA.%"?
Specifically, Entergy has amended the LRA to include the following revised Version of.
Commitment 33:

At least 2 years prior to entering the period of extended operation, -
for the locations identified in LRA Table 4.3-13 (IP2) and LRA
Table 4.3-14 (IP3), under the Fatigue Monitoring Program IP2 and
IP3 will implement one or more of the following.

(1) Consistent with the Fatigue Monitoring Program, Detection of
Aging Effects, update the fatigue usage calculations using refined
fatigue analyses to determine valid CUFs less than 1.0 when
accounting for the effects of reactor water environment. This
includes applying the appropriate F., factors to valid CUFs
determined in accordance with one of the following:

1. For locations in LRA Table 4.3-13 (IP2) and LRA Table
4.3-14 (IP3), with existing fatigue analysis valid for the
period of extended operation, use the existing CUF.

2. Additional plant-specific locations with a valid CUF may be
evaluated. In particular, the pressurizer lower shell will be
reviewed to ensure the surge nozzle remains the limiting
compbnent. ‘

% See NUREG-1743, “Safety Evaluation Report Related to the License Renewal of Arkansas Nuclear One, Unit
1,” Docket No. 50-313, Entergy Operations, Inc., (Apr. 2001) at 4-11 to 4-16; NUREG-1828, “Safety
Evaluation Report Related to the License Renewal of Arkansas Nuclear One, Unit 2,” Docket No. 50-368,
Entergy Operations, Inc., (June 2005) at 4-15 to 4-17. Both NUREG-1743 and NUREG-1828 are available at
http://www.nrc.gov/reading-rm/doc-collections/nuregs/staff/. '

619 See Letter from Fred R. Dacimo, Entergy, to U.S. Nuclear Regulatory Commission, “Subject: -License

Application Amendment 2” (Entergy Letter NL-08-021) (Jan. 22, 2008).
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3. Representative CUF values from other plants, zfdjusted to or
enveloping the IPEC plant-specific external loads may be
used if demonstrated applicable to IPEC. :
4. An analysis using an NRC-approVed version of the ASME
code or NRC-approved alternative (e.g., NRC-approved -
code case) may be performed to determine a valid CUF.
(2) Consistent- with the Fatigue Monitoring Program, Corrective
Actions, repair or replace the affected locations before exceedmg a
CUF of 1.0.°"
Accordingly, Commitment 33, which Entergy will implement under its Fatigue
Monitoring Program, demonstrates that the effects of EAF will be adequately managed for the
-
period of extended operation, in accordance with 10 C;F.R.,§ 54.21(c)(1)(i11). As the Board held -
in the Oyster Creek license renewal proceeding, such a “docketed commitment satisfies [a
licensee’s] regulatory obligation . . . .”°'? In view of the above, Proposed Contention 26 fails to
establish that a genuine dispute exists with the Applicant on a material issue of law or fact.
Petitioner has failed to controvert the acceptability of the approach described in LRA Section
4.3.3, including Comm1tment 33, which is fully consistent with 10 CF.R. § 54, 21(c)(1) Section
X.M1 of the GALL Report, and NRC regulatory precedent 613
Finally, Proposed Contention 26 is 1nadm1551ble because it lacks adequate factual or
expert support, contrary 10 C.F.R. § 2.309(H(1)(V). Petitioner offers no technical or scientific

references to support its highly exaggerated claims of “catastrophic” component failures and

“dangerous” pipe ruptures. The Declaration, of Dr. Lahey offers no support either. The rele_vantv

11 See id., att. 2 at 15 (Commitment 33). Significantly, in its Safety Evaluation Report for the renewal of the
Pilgrim plant operating license, the NRC approved Entergy’s crediting of the Fatigue Monitoring Program in a
similar manner. See NUREG-1891, “Safety Evaluation Report Related to the License Renewal of Pilgrim
Nuclear Power Station,” Docket No. 50-293, Entergy Operations, Inc., (Nov. 2007), § 4.3.3 at 4-44 to 4-50,
avallable at NRC ADAMS Accession No. ML073241016.

S Oyster Creek, LBP-06-07, 63 NRC 188 (2006).

B See Millstone, LBP-04-15, 60 NRC at 89-90 (“Any contentlon that fails to directly controvert the apphcatlon or

mistakenly asserts the application does not address a relevant issue, can be dismissed.”).
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portions of that declaration (Y 19-22) contain no technical analysis or factual information '
beyond that presented in the Petition. Dr. Lahey merely sfates that “Entergy has failed to
, ) _ , o
adequately explain or commit to how it will address [the CUF] exceedances” identified in LRA
Tables 4.3-13 and 4.3-14. Not only 1s his statement untrue (as demonstrated above), it is
conclusory. Contrary to the Commission’s admonition, Dr. Lahey does not provide a “reasoned
basis or explanation” for his conclusion that the LRA is inad_equa'te. Conclusory statements,
even if ﬁade by al]eged experts, do not provide “sufficient” support for a contention.(’.14
Accordingly, for the reasons set forth above, Proposed Contention 26 fails to ’meet the
admissibility criteria of 10 C.F.R. § 2.309(f)(1)(i), (i), (v), and (vi), and must be denied in its

entirety.

27. Proposed Contention 27: NRC Should Review Consequences of a Terrorist
Attack on On-Site Storage of Spent Fuel

- Proposed Contention 27 states:
THE . NRC SHOULD REVIEW IN THIS RELICENSING
PROCEEDING THE SAFETY OF THE ON-SITE STORAGE OF
SPENT FUEL AND THE CONSEQUENCES OF A TERRORIST
ATTACK ON ANY OF THE THREE SPENT FUEL POOLS AT
INDIAN POINT.®"

Petitioner argues that the NRC should conduct a hearing to evaluate the safety of spenf
fuel storage and the consequencesl of a terrorist attack lonv the spent fuel pools. Petitioner claims
that a terrorist attack on spent fuel pools is a “very real possibility,” because the pools are
. attractive targets b_ecéuse they are outside of containment structures. Petitioner concludes that .

such an attack could result in radiation releases that could cause significant adverse

environmental and health effects and property damage in the region. Petitioner alleges that its

814 See American Centrzfuge Plant, CLI-06-10, 63 NRC at 472
" S5 Petition at 234.
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contention arises under NRC’s SAMA analysis and its review of environmental impacts under
NEPA. Petitioner relies on the Lahey Declaration in support of Proposed Contention 27.
Entergy opposes the admission of Proposed Contention 27 on the grounds that it:
. (1) raises issues that are not within the scope of this proceeding, in direct contravention of
controlling legal precedent, contrary to 10 C.F.R. § 2.309(f)(1)(iii); and (2) fails to establish a
genuine dispute with the Applicant' on a material issue of law or fact in that it raises issues that
are not material to the Staff’s license renewal findings, contrary to 10 C.F.R. § 2.309(£)(1)(vi).
The Commission and its Licensing Boards have consistently held that the NRC Staff does
not need to consider, as part of its safety or environmental review, terrorist attacks on nuclear
power plants seekihg renewed licenses, including the spent fuel pool. *'® In Oyster Creek, the
‘Commission recently reiterated the principal bases for its refusal to admit contentions asserting
that the license renewal process requires. consideration of postulated terrorist attacks on the
plants seeking renewed licenses:
. Terrorism contentions are, by their very nature, directly related to
security and are. therefore, under our license renewal rules,
unrelated to the detrimental effects of aging. Consequently, they
are beyond the scope of, not material to, and inadmissible in, a
license renewal proceeding. Moreover, as a general matter, NEPA
. imposes no legal duty on the NRC to consider intentional
malevolent acts . . . in conjunction with commercial power reactor
license renewal applications. The ‘environmental’ effect caused
by third-party miscreants is simply too far removed from the
natural or expected consequences of agency action to require a
study under NEPA. The claimed impact is too attenuated to find

the prognosed federal action to be the proximate cause of that
impact.

519 See, €.g., McGuire/Catawba, CLI-02-28, 56 NRC at 448; Millstone, CL1-04-36, 60 NRC at 638; Monticello,
" LBP-05-31, 62 NRC at 756; Oyster Creek, CLI-07-8, 65 NRC at 129.

617 See CLI-07-08, 65 NRC at 129 (internal quotations and citations omitted).
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The Commiséion_élso expressly rejected the assertion that the Ninth Circuit’s decision in
San Luis Obispo Motherfs for Peace requires the NRC and its licensees to address the -
environmental costs of a successful terrorist attack on a nuclear plant seeking to renew its
operating license.®’® In Opyster Creek, the Commission st%ited that:

The terrorism risk at Oyster Creek remains the same during the
renewal period as it was the day before when the plant still
operated under its original license. . . . A license renewal
proceeding is distinguishable from the situation considered in San
Luis Obispo Mothers for Peace, where the NRC had before it a
proposal to construct a dry cask storage facility at a nuclear reactor
site. Unlike the situation in that case, a license renewal application
does not involve new construction. So there is no change to the
physical plant and thus no creation of a new “terrorist target.” 619

The Commission further explained that, while it was required to comply with the Ninth
Circuit’s remand in the Diablo Cdnyon. proceeding, it “is not obliged to adhere, in all of its
- proceedings, to- the first court of appeals decision to address a controversial question.” Such an

obligation, the Commission observed, “would defeat any pos‘s'ibi.lity_ of avc_onﬂ-ict between the

\
\ .

Circuits on important issues.”” As such, in Oyster Creek the Commission held that the Board had
properly applied our settled precedénts on the NEPA-terrorisrﬁ issue.5?°

The Cofnmission’s Oyster'_ Creek decision thus requires that this Board reject Proposed
Conteﬁtion 27.  Where a matter has been considered by the.Commission, it may not be
reconsidered by-a Bdard. Corhmiésion precedent must be followed.*!

With regard to the claim: that this issue ér_ises from NRC’s SAMA analysis,*”* Proposed

 Contention 27 also must be rejected because it impermissibly challenges NRC safety and

% 4. .
9 Id. at 130 n.25.
20 1d at 131-34.

' Yirginia Elec. & Power Co. (North Anna Nuclear Power Station, Units 1 & 2), ALAB-584, 11 NRC 451, 463-
65 (1980),; Pac. Gas & Elec. Co. (Dlablo Canyon Nuclear Power Plant, Units 1 and 2) LBP-86-21, 23 NRC
849, 859, 871-72 (1986).
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- 624

environmental regulatiohs found in 10 C.F.R. Part 51. With respect to the NRC’s Part 51
| regulations, Proposed Contention 27 improperly challenges the findings in the GEIS that the
associated environmental impact‘s. are a_dequafe]y addressed by a generic consideration of -
internally initiated severe accidents. TheVGEI_S provides that:

The regulatory requirements under 10 CFR part 73 provide
reasonable assurance that the risk from sabotage is small. Although
the threat of sabotage events cannot be accurately quantified, the
commission believes that acts of sabotage are not reasonably
expected. Nonetheless, if such events were to occur, the
commission would expect that resultant core damage and
radiological releases would be no worse than those expected from
internally initiated events. Based on the above, the commission
concludes that the risk from sabotage . . . at existing nuclear power
plants is small % ' :

In the GEIS, the Commission thus discussed sabotage as the potential initiator of a severe
accident, and determined generically that the risk is of small significance for all nuclear power |
pl_ants. The Commission determined generically that severe accident risk is of small significance
for all nuclear power }.)lants.‘ Thus, no separate NEPA analysis is required to evaluate the
potential environmental impacts of a terrorist attack; because the‘ GEIS analysis of severe
accident consequences ‘bounds the potential consequences that might result from a large scale

624 By contending that Ehtergy and the

- radiological release, irrespective of the initiating cause.
" NRC must address the environmental impacts of a successful terrorist attack on the Indian Point

facility, the Petitioner improperly challenges the GEIS and Part 51 regulations. As noted above,

622 Petition at 236.

623 GEIS, Vol. 1, § 5.3.3.1.
Oyster Creek, CLI-07-08, 65 NRC at 131,
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the rulemaking process, not this adjudicatory proceeding, is.the proper forum for seeking to

modify generic determinations made by the Cor}nmissio'n.625
For the foregoing reasons, the Board must deny Proposed Contention 27.

28. Proposed Contention 28: NRC Must Examine the Environmental Impacts of
Leaks from Spent Fuel Pools ‘

Proposed Contention 28 states:

RADIONUCLIDES LEAKING FROM THE IP1 AND IP2
SPENT FUEL POOLS ARE CONTAMINATING
GROUNDWATER AND THE HUDSON RIVER, AND NEPA
REQUIRES THAT THE NRC EXAMINE THE
ENVIRONMENTAL IMPACTS OF THESE LEAKS IN THE
* CONTEXT OF THIS LICENSE RENEWAL PROCEEDING. %%

In this proposed contention, Pefition'er cia_ims that NEPA requires that the NRC assess the
on-site and off-site envitonmental impacts of leaks in the IP1 and IP2 spent fuel pools in the
context of this license renewal proceeding.®”’ | More speciﬁcaliy, Petitioner alleges that
radionuclides will continue to leak from the IP2 spent fuel pool and the inability to inspect a
large portion of the linér will prevent Entergy from definitively concluding that no other.leaks‘ in
the IP2 spent fuel pool exist. Further, once the spent fqel is completely removed from the IPi

628

‘s‘pent fuel pool, residual contamination will continue to occur. Petitioner also claims that

625 As the Commission explained in Turkey Point, petitioners with “new and significant” information showing that

a generic rule would not serve its purpose at a particular plant may seek a waiver of the rule pursuant to 10
C.F.R. § 2.335. The requirements for seeking such a waiver are set forth in 10 C.F.R. § 2.335(b), which
provides that “[t]he sole ground for petition of waiver or exception is that special circumstances with respect to
the subject matter of the particular proceeding are such that the application of the rule or regulation (or a
provision of it) would not serve the purposes for which the rule or regulation was adopted.” /d. (emphasis
added). Petitioner has not availed itself of this procedure in Proposed Contention 27. Regardless, even if
Petitioner had sought such a waiver, it has failed to meet its burden to demonstrate the existence of “special
circumstances” and/or “new and significant information.” Instead, Petitioner raises only generic considerations
that would apply to virtually any reactor at any site, including any spent fuel pool. The Commission has stated
-unambiguously that “[w]aiver of a Commission rule is simply not appropriate for a generic issue.” Haddam
Neck, CLI-03-7, 58 NRC at 8 (citing Three Mile Island, CLI-80-16, 11 NRC at 675). '

626 Petition at 245.
627 Id
%% Id. at250-51.

153



Entergy did not >eva1uate the environmental imﬁacts of the spent fuel pool leaks because thé NRC
examined tritium contamination in groundwater in the vl 996 GEIS and that Entergy thus
determined that the leaks from thé spent fuel pools “cannot be deemed withing [sic] the scope‘ of
this proceeding.”®” Finally, Petitioner asserts that the NRC would be wrongfully engaging “in a
form of segmentation” ifvit fai]éd to consider the radioactive storage and leak problem” in the
NEPA process for ‘this proceeding.**

In sum, Petitioner claims that becéuse the leaks into groundwater and surface water have
gbne way beyond what NRC reviewed in the GEIS in 1996, they are therefore “significant” and
feviewable under NEPA in this proceeding.63 :

a.  Entergy Response to Proposed Contentions

Entérgy opposes the admission of Proposed Contention 28 on the grounds that it: (1)
raises issues that are outside the scope of license renewal by positing striéter requjrements than
NRC’s license renewal regulations impose, contrary to 10 C.F.R. § 2.309(f)(1)(iii), (2) lacks
- adequate factual and/or expert support, contrary.to 10 C.F.R..§ 2.309(f)(1)(v), and (3) fails to
establish é génuine dispute with the Applicant on a material issue of law or fact, contrafy to 10

C.F.R. § 2.309(D)(1)(vi).
| : (z) Section 5.0 of the FEnvironmental _Report _appropriately
characterized the releases to the environment due to spent fuel .

pool leaks as a potentially new but not significant issue pursuant to
10 C.F.R §51 353(c)(3)(iv)

- Section 5.0 of the ER contains Entergy’s response to the NRC requirement that an

applicant for license renewal assess any potentially “new and significant” information regarding

82 14 at 252.
60 14 at 249,
' 1d at 252.



32 To do so,

environmental impacts of a i)lant’s operation during the ext'eridéd.license term.
Entergy identified any (1) information that identifies a signiﬁcant environmental issue ﬁot
covered in the NRC’s GEIS and codiﬁed in Part 51, or (2) information not.covered in the GEIS
analyses that lead to an impact finding different from that codified in Part 51.%° Because NRC
does not specifically define the term “significant,” Entergy used guidance available in Council
on Environmental Quality (“CEQ”) regulations.** For the purposes ;)f this evaluation, Entergy
assumed that MODERATE and LARGE irﬁpéc_ts, as defined by the NRC in the GEIS, would be
sigr_liﬁ“cant.635 Petitioner has notvchallenged Entergy’s assumption in this regard. |
Section 5.1 of fhe ER; “New and Significant Information: Groundwater Contamination”
provideé Entergy’s assessment of whether the ideﬁ_tiﬁed groundwater radionuélide contamination
at the. Indian Point site: (“site”) 1s potentially “new and significant” as it relates to license
‘renewal. Entergy confirmed the presencé of tritium in site groundwater in October 2005. Siric;:
then, Entergy has been condﬁcting an extensive sité assessment utilizing a network of monitoring
“wells to assess and characterize‘ groundwater movement and Behavior relative to groundwater
contamination. 'Prior to submission of the LRA in April 2007, ‘Entvergy had installed numerous
groundwater monitoring -and test wells to delineate the extent of groundwater impacts and fo
define thé source(s). Importantly, in this regard, Entergy explAicitlyl noted in the ER that, at the
time, “[fJull characterization of the impéct to groundwater is continuing.”®*

As a result of then-ongoing hydrogeologic characterization of the site, Entergy identified

in the ER that tritium, Strontium-90, Cesium-137, and Nickel-63 “haye been detected in low

2 ER at 5-1; 10 CFR.§ 51.53(c)(3)(iv).
%3 ER at5-1. '
el ] (citing 40 C.F.R. § 1508.27).

635 ]d

¢ ER at 5-4.
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concentrations in some onsite groundwater monitoring well samples” and that the IP1 spent fuel
pool was “a confirmed source of at least some of the tritium, as well as strontium, cesium and

637

nickel in groundwatef. With regard to IP2, based on preliminary site monifdring data

available at that timé, Entergy concluded in the ER that contamination related to the IP2 fuel
pool was “the result of histoﬁcal pool leakage ih the 1990s which has since been repaired.”(’3 8
Significantly, howéver, Entergy stated in the ER that the ongoing long-term groundwater
monitoﬁng program.“will continue to be used to monitor le\}els éf contamination around the site”
and ‘thé[t the results of this program, along with the final results of the site hydrogeologic
éharactérizétion, will be used to determine the need for any further ongoing remediation.®’ ¢
Thereforé, contrary to Petitioner’s assertions, Entergy explicitly noted that the results of the
ongéing, long-term site monitoring program could impact the results of its conclusions and
remedial acﬁons. |

Entergy also iaentiﬁed in the ER that “some contaminated groundwater has likely
~ migrated to the .Hudson River” and thaf release pathway is now‘being monitored and is iﬁcluded
in the site effluents offsite dose calculations and documented in thé Annual-Radiologic_al
Efﬂueﬁts Release report prepared in'iaccovrdance with NRC Regulatory Guide 12159 As
explained in Sections 5.1 and 2.3 of the ER, however, the site dQes not utilize groun.dwater for
any of its cooling water, service water, potable water needs, or for any othef beneficial uses. o

There is also no known drinking water pathway associated with groundwater or the Hudson

River in the region surrounding Indian Point and, accordingly, the ER specifically states that

37 Id. at 5-4, 5-5.
38 Id. at 5-6.
639 Id

0 Id at5-5.
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“EPA'arinhng water limits are not applicable” to éite area ground\}vater.@ Significantly,
Pe?itione'r has not disputed this fact and has provided no data to the contrary. Samples taken in
suppon of the -,NRC-require;d Radiological Environmentai Monitoring Program (“REMP”)
further indicate no detectable plant-re]atéd radioactivity in groundwater above safe drinking
water standards beyond the site boundary.5*

In sum, based on samples from the site monitoring wells, survey analyses, annual rainfall
recharge tb groundwater, and information determined from ongoing hyd_rogeological
assessfnents, Entergy estimated in the ER a total body dose of ].65E-3 mrenV/year to the
‘maximally exposed individual as a result of the identified groundwater contamination, which

43

represents 0.055% of the NRC limit of 3 mrem/yr for liquid effluent release.*® Entergy,

therefore, concluded that “no NRC dose limits have been exceeded and EPA drinking water
~ limits are not applicable since no drinking water pathway exi sts. %4 |

Again, Petitioner has not- disputed any of Entergy’s radiological findings as set forth in
the ER of provided any basis, expért or otherwise, for their assertion that EPA’S drinking water
standards are even applicable here. Thus, there is simply no basis for Petitioner’s claim that

Entergy failed to adequately assess the significance of groundwater contamination at the site—

that impact being SMALL.

' Id. at 5-6 (emphasis added).

2 Id. at 5-5.. Samples taken include the offsite REMP sampling locations as defined in the TP2 and IP3 Offsite
Dose Calculation Manual, the local municipal drinking water reservoirs, and other groundwater monitoring
wells located in the immediate vicinity of the plant. ' '

643 ER at 5-5.
44 - 1d. at 5-6.
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- As Entergy describes in Section 5.1 of the ER, the NRC evaluated thé impairment of
groundwater qualitsl in Section-4.8.2 of the GEIS, including impacts due to tritium.®*> The NRC
cohcluded that groundwater quality impacts are considered-to be of SMALL significance when
the plant does not contribute to changes in groundwater .qua.lity that would preclude current and
future uses of the groundw'ater.646 BéSéd on the above-cited radiological data indicating that
estjﬁated doses due to the groundwater contamination were well below NRC dose limits and that

EPA drinking water limits are not applicable, Entergy concluded that site conditions do not

647

impact the onsite workforce.””" Entergy further concluded that the radionuclide release 1s not

anticipated to change environmental considerations, such as water usage, land usage, terrestrial

or aquatic ecological conditions, or air quality, and is not expected to affect socioeconomic

conditions, as a result of renewal activities.**® Accordingly, Entergy concluded that while the

identification of site groundwater contamination is potentially “new,” the impacts of those

radionuclides would be SMALL and therefore not “significant.”**

(ii) The Hydrogeological Investigation of the Indian Point_Site is
complete and confirms the conclusions in the ER that the releases
to_the environment due to spent fuel pool leaks are a small
percentage of regulatory limits and pose no threat to public health

and safety

As noted in Section 5.1 of the ER, full characterization of the impact to groundwater was

ongoing when the LRA was submitted to the NRC. Since .submission of the LRA, Entergy has

completed the two-year hydrogeologic investigation of the Indian Point site, including all three

Section 4.8.2 of the GEIS references “slightly elevated” concentrations of tritium in groundwater adjacé_m to the
Prairie Island plant on the Mississippi River in southern Minnesota.

4 ER at 5-3 (citing Section 4.8.2 of the GEIS).
%7 Id at 5-6.

648 Id.

% Id.
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units (IP],_ IP2, and IP3) and a comprehensive report summarizing the findings and conclﬁsions
of that study was submitted to the NRC, NYSDEC, and NY Public. Service Commission on
January 11, 20’08.650 The Investigation Report presents the results of two years _of
éomprehensive hydrogeological investigations performed at the site between September 2005
and September 2007.%" The overall purpose of the report was to identify the nature and extent
of radiological groundwater contamination and assess the hydrogeological implications of that
contamination.

As noted in Section 1.0 of the Invesﬁgation Report,”at -no time did the results of that
énalysis yield any indication of potential adverse environmental or healthr risk as assessed by

652

Entergy as well as the principal regulatory authorities. In fact, radiological assessments have

consisiéntly shown that the ‘re]eases to the environment are a small percentage of regulatofy ‘
limits, and no threat to public health and safety.®*

As described in the .Investigation Report, -the groundwater monitoring network is
extensive an'dy cémpﬁsed of shallow and deep, overburden and bédrock, single and multi-level
654

monitoring instrumentation installations, site storm drains and building footing drains.

Groundwater testing, while initially focused on tritium and plant-related gamma emitters, was

80 «Hydrogeological Site Investigation Report, Indian Point Energy Center, Buchanan, New York” (Jan. 11, 2008)

(“Investigation Report”), provided as Entergy Exhibit M to “Answer of Entergy Nuclear Operations, Inc.
Opposing Riverkeeper, Inc.’s Request for Hearing and Petition to Intervene” -(hereinafter “Riverkeeper
~ Answer”). ' : '

The study was performed by GZA GeoEnvironmental, Inc. (“GZA”) for Entergy.

62 The investigations were conducted in a cooperative and open manner. During the two-year investigation

period, Entergy provided full and open access and there were regular and frequent meetings with representatives -
of the NRC, the United States Geological Survey, and the NYSDEC. Entergy also presented its preliminary
findings at a number of external stakeholder and public meetings. See id. at 1.

83 Seeid. at 6.

64 Investigation Report at 4-5.
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~expanded in 2006 to encompass all radionuclides typically associated with nuclear power |
_generation, althorrgh trittum and strontium remarned the principal constituents of interest.

| The investigation of possible contaminant sources and release mechanisms included an
extensive investigation of the 1P2 spent fuel pool (“IPZ;SFP”j liner and also areas surrounding
IP1, IP2 and IP3. Section 8.0 of the Investigation Report fully documents the results of the
investigation of contaminant sources and release mechanisms. Its conclusions are summarized
below:

e The source of the strontium contamination detected in groundwater beneath the site has

 been established as the Unit 1 Fuel Pool Complex (IP1-SFPs). All the IP1 SFPs have.
been drained except for the West Pool. While the West Pool is estimated to currently be -
leaking at a rate of up to 70 gallons per day, the source term to groundwater has been
reduced through reduction in the contaminant concentrations in the pool water. Further,
Entergy plans to permanently eliminate the West Pool, as well as the entire IP1-SFP
complex, as a source of contamination to groundwater by relocating the spent fuel stored
in the West Pool to dry storage casks at an Independent J)ent Fuel Storage Installation
(“ISFSI”) and permanently draining the West Pool in 2008.

o The majority-of the tritium detected in the groundwater at the site was traced to the IP2
spent fuel pool (“IP2-SFP”). Two confirmed leaks through the IP2 spent fuel pool
stainless steel liner have been documented. Identified leaks have been repaired. The first
liner leak was identified. and repaired in 1992. The second leak, a single small weld
imperfection in the IP2-SFP transfer canal, was identified in September 2007 after the
canal was drained for further liner investigations specific to the transfer canal. While
additional active leaks cannot be completely ruled out, if they exist, the data. indicate that
they must be very small and of little impact to the groundwater

e No release was identified in the Unit 3 area. The absence of releases from Unit 3 SFP
sources is attributed to the design upgrades in that Unit, including a stainless steel liner
(consmtent with IP2 but not included in the IP1 design) and an additional, secondary leak
detection drain system not included in the IP2 design. 656

Consistent with Section 5.1 of the ER, the Investigation Report confirms that there is no
current or reasonably anticipated use of groundwater at IPEC and, according to the NYSDEC,

- there are no active potable water wells or other production wells on the east side (plant side) of

855 Id. at 102-03, 135.
96 Id. at 11, 89.
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the Hudson River in proximity to IPEC.%7" Drinking water in the area (Town of Buchanan and

City of Peekskill) is sourced from surface water reservoirs in Westchester. County and the

k.658

Catskills region of New Yor The nearest of these reservoirs is 3.3 miles north-northeast of

65 Because the

the site and its elevation is hundreds of feet above the IPEC ground elevation.
site ‘groundwater flows to the ‘west towards the Hudson River, it is not possible for thé
Contaminéted groundwater to impact these drinking water sources. In summary, the iny
péthway of significance for groundwater is through consumption of fish and invertebrates in the
Hudson River, and the calculated doses from this pathway are less than 1/ IOQ of fhe federal
limits. 5%

| - (iii)  Based on information provided in Section 5.0 of the ER and in the

~Investigation Report, all of the issues raised in Proposed Contention
28 are either invalid, beyond the scope of this proceeding, or moot

As described above, Petitioner provides three principal supporting bases for this
contention: (1) Radionuciides will continue to léak from the IP2 spent fuel pool and the inabil‘it}‘/
to inspect a large portion of the linef will prevent Entergy from definitively concluding that no
other leaks in the IP2 spent fuel pool ex.ist; (2) Entergy did not evaluaté the environmental
impacts of the spent fuel pool.- leaks bécause the NRC examined t'ritium contamination in
| groundwater in the 1996 GEIS; and (3) NRC wo’uld be wrongfully engaging .“in a form of
seginéﬁtation” if it failed to consider the radioactive storage and leak problem” in-this
proceeding. Ea(;h of thésé issues is discussed more fully below.

With regard to thé first basis, Entergy acknowledges that it identified a leak from the IP2-

SFP transfer canal following submission of the LRA. Entergy, however, explicitly indicated in

87 Id at14.
88 1d at15.
659 1d
660 Id
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661 Consistent with its commitment to

the ER _that fuﬁher site investigations were ongoing.
c0nduct thesé further investigations, Enfergy searched for and identified the leak in the IP2
transfer cana].‘ That leak has since been repaired and identified IP2-SFP le;?lks have been
stopped. As documented in the Investigation Report, while additional active leaks cannot be
_complete]y ruled out, if they exist, data indicate that fhey are very small and of little impact to
the groun‘dw.ater. |

Further, the Investigation Report documents that there are no known leaks from the IP3
“spent fuel pool and the source.of leaks from the IP1 spent fuel pool will be penﬁanently
terminated in 2008 by removing the spent fuel from and draining of the IP1 West Pool.
Therefore, since submission of the LRA, Entergy has thoroughly in’vestigated and documented
the status and duration of the IP2-SFP leak (and also the status of the IPl-SFP leak and iP3) and,
importantly, confirmed the conclusions in Section 5.0 of the ER. that no NRC dose limits have
been or are expected to be exceeded as a result of continued 6perati0n during the renewed
operating period.662 Iﬁpoﬂantly, it.is this conclusion—that no NRC dose limits have been or are
expected to be exceeded—that forms the basis for Entergy’s conclusion that the leaks from the
SEP are potehtially new but not. significant, not that no other leaks exist. Further; given that the
IPI-SFP is not included in the écope of \IPZ and IP3 license renewal, and because the IP1-SFP
will be drained in 2008, the.IPl'-\SFP leak is clearly beyond the égope of this license renewal
_ proceeding.I | |
With regard to the second basis, Petitioner inexplicébly ignores the evaluation of the

groundwater contamination included in Section 5.2 of the ER. As noted éboVe, Entergy

_“' ER at 5-4.

662 Entergy recognizes that the Investigation Report was not issued until after Petitioner submitted its Petition to
Intervene. To the extent Petitioner wishes to challenge data or findings of the Investigation Report it must do
S0 pursuant to 10 CF.R. § 2. 309(f)(2) N ’
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bbnducted that evaluation because NRC réquires that an app]icgnt for license renewal assess’
.whether there is aﬁy “new and 'signiﬁ-cant” information regar(iing envirénmental impacts of a
p]aht’s operation during the extended liéense. It did so and concluded that while fhe information
was potentiaily new, it was not significant. Therefore, Entergy did not, as Petibtioner asserts,
ignore the environmental impacts of the spent fuel pool leaks because the NRC examined tritium
contamination in groundwater in the 1996 GEIS.

Petitioner, instead, appears to be challenging Entergy’s conclusions regarding the
si gnificance of the spent fuel pool leaks but does not provide ahy valid support for this challenge.
~ Petitioner simply refers to the fact that the level of onsite.groundwater' coﬁtamination exceeds
drinking water standards, but thosé standards do not apply }.1ere.663 Entergy cleérly established in
the ER and confirmed Iin the Invlestigat.ion Report that the contaminated groundwater on the
" Indian Point site has not impacfed regioﬁal drinking water sources.- Petitioner has not, and
prespmab]y cannot, refute this fact. In fact, other than citing to inapplicable EPA drinking water
standards, Petitioner has not stated With any particularity what information should have been but
was not éonsidered by Entergy nor has it disputed any of Entergy’s data or conclusions with
regard td environmental impacts. |

Witﬁ regard to the third aﬁd-ﬁnal basis, this 1s simply a “red herring.” As noted above,
' Entergy conSidered the impact of the groundwater contamination m the ER in accordance with
NRC requirements for the evaluation of ’poteﬁtially new and significant informatioﬁ, and NRC
will, presumably, consider this information in the preparatioh of the EIS. 'Thé fact that there‘may
be ongoing evaluation of the groundwater - contamination, by Entergy, NRC or even the

NYSDEC, as part of the site’s ongoing environmental monitoring program is béyond the scope

83 Petition at 252.
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of this proceeding.®®  “[IJssues concerned 'with. monitoring of‘ radiological releases, or
determinations of how leakage could harm hoa]th or the e_nvifonment . . . do not relate to aging
and/or . .. are addreSsed as pai‘t of ongoing regulatory plrocesses.”665

In summary, none of the issues identified by Petitioner in Proposed Contention 28

contain adequate factual support or establish a genuine dispute with the Applicant on a material

issue of law or fact. The groundwater contamination at the Indian Point Site has been thoroughly

'studied, analyzed, and characterized over a-two-year period using state-of-the-art science.

Identified leaks from the IP2-SFP have been terminated and, while additional active leaks cannot

~ be completely ruled out, all data indicate that, if they exist, they must-be very small and of little

impact to the groundwater. Any changes to this condition would be detected by the ongoing site

environmental monitoring program.  Further, the soufce of leaks from IP1-SFP will be

pennanent]y eliminated in 2008 and there are_no known leaks from the IP3 spent fuel pool. And |
while the ER did not address .the fecently identified leak in the IP2 transfer canal, the conclusions
remain the same—estimated doses due to the groundwater contamination are and will remain
well below NRC dose limits for the period of the reneweo operating license and EPA drinking
water limits are not applicable. Accordingly, Entergy adequately and appropriately characterized
the onvironmental impacts of the radioactive water leaks from IP1 and IP2 spent fuel pools on

the groundwater and the Hudson River ecosystem as new but not significant in accordance with

10 C.ER. § 51.53(c)(3)(iv).

%% Turkey Point, CLI-01-17, 54 NRC at 7, Pilgrim, LBP-07-12, slip op. at 18 n.81.

865 Pilgrim, LBP-07-12, slip op. at 18 n.81.
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29.  Proposed Contention 29: The ER F_ails to Address Emergency Preparednéss and
Evacuation Planning

Proposed Contention 29 states:
THE ENVIRONMENTAL REPORT FAILS TO ADDRESS
EMERGENCY PREPAREDNESS AND EVACUATION
PLANNING FOR INDIAN POINT, AND THUS VIOLATES
THE REQUIREMENTS OF THE NATIONAL
ENVIRONMENTAL POLICY ACT.%®
The Petitioner argues that “[t]he law, prudence, and common sense dictate that the
applicant account for‘ its evacuation plans under the environmental review of the license renewals
and to address precisely how it plané to react to and protect these communities and their families

667 Similarly, the Petitioner

and children should the unthinkablevevent happen at Indian Point.
claims that “[t]he complete failure of the applicant to address the real world questioné and -
consequences regarding the effectiveness (or failures) of their own evacuation plan rat Indian
Point, plainly violates the ex‘ﬁansive review required by NEPA."%%

Entergy opposes the admission of Proposed Contention 29 on the grounds that it:
(1) raises issues that are neither Wit'hin the scope of fhis proceeding or material to the Staff’s
license renewal ﬁndings,_ contral;y to .10 C.F.R. § 2.309()(1)(1ii), (2) constitutes an impermissible
challenge to the‘_ Commission’s regulations, contrary to 10 C.F.R. § 2.335(a), (3) directly
contf'exvenes controlling Commission legal precedent, and (4) fails to establ_ish a genuine dispute
with tfle Appiicant ona matérial issue of law or fact, contrary to.10 C.F.R. § 2.309(f)(1)(vi).

The plain language of the Commission’s regulations regarding emergency planning is as.

follows: “No finding under [Section 50'7.4] is necessary for issuance of a renewed nuclear power

_ 666 Ppetition at 253.
667 g .
%88 14 a1 255-56.
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reactor operating license.”®® In the Turkey Point proceeding, the Commission specifically
addressed emergéncy planning in the scope of license renewal:

Issues like emergency planning — which already are the focus of
ongoing regulatory processes — do not come within NRC safety .
review at the license renewal stage . . 870

The Commission elaborated on its rationale regarding emergency planning in the scope

671

of license renewal in the Millstone proceeding.”” As the Commission explained,

Emergency planning is, by its very nature, neither germane to age-
related degradation nor unique to the period covered by the
Millstone license renewal application. Consequently, it makes no
sense to spend the parties’ and our own valuable resources

litigating allegations of current deficiencies in a proceeding that IS
dzrected to future-oriented issues of aging. 672

Based on the Commission’s clea; position that emergency planning is not within tﬁe
scope of 1icense'renewal, Proposed Contention'29 regarding the sufficiency of evacuation
protocols and emergency planning also constitutes an impermissible challenge to Commission
regullations_ and binding Commission precedent and is, therefore, outside the scope of this
proceeding.673 |

In support of its Proposed Contention 29, Petitioner cites to a report by James Lee Witt
regarding the “deficiencies” in the emergency evacuation pla'n' for IPEC.°™ Petitioner also cites

to the declaration of Raymond- C. Williams, an independent consultant for James Lee Witt

59" 10 C.F.R. § 50.47(a)(1)(ii).

" Turkey Point, CL1-01-17, 54 NRC at 10.

' Millstone, CLI-05-25, 62 NRC at 560-61.

872 Id. (emphasis added); see also Shearon Harris, LBP-07-11, 66 NRC at 92.

7 However, within the adjudicatory context, a petitioner may submit a request for waiver of a rule under 10

C.F.R. § 2.335(b). Conversely, outside the adjudicatory context, a petitioner may file a petition for rulemaking
under 10 C.F.R. § 2.802. ' .

87 Petition at 265.
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Associates.’”” However, tﬁe subject of this report and deolarationﬁth'e adequacy of the IPEC
emergency plan—do not coostitufe a material issue ;Nithin the scope of this proceeding for the
reasons discussed above, and, thus, do not provide an adequate basis for a contention.

Further, the Petitiooe'r asserts that-“[t]he complete failure of the applicant to address the
real world questions and consequences regarding the effectiveness (or failures) of their own
evacuation plan at Indian Point, plainly violates the expansive review required. by NEPA.”_676
Despite its reliance on NEPA, However, the Petitioner does not assert dny actual deficiencies in
the Applicant’s ER. In addition, Petitioner fails to understand that emergency' plans are
periodica]ly yeviewed in order to ens?jre that they are adequate as part of the ongoing regulatory
process.”” Therefore, Proposed Contention 29 fails to establish a genuine dispute on a material .
| issue of law or fact.
| For the foregoing reasons, fhe Board must deny Proposed Contention 29. _it does not

meet the requirements of 10 C.F R. § 2.309(5)(1)(iii), (iv), (v), and (Vi).

30. Proposed Contention 30: Failure to Adequately Analyze Heat Shock and Thermal
Discharge Impacts

. Proposed Contention 30 states:

NEPA REQUIRES THAT THE NRC REVIEW THE
ENVIRONMENTAL IMPACTS OF THE OUTMODED ONCE-
THROUGH COOLING WATER INTAKE SYSTEM USED AT
INDIAN POINT, WHICH CAUSES SIGNIFICANT HEAT
SHOCK/THERMAL IMPACTS."*

In this proposed contention, NYS claims that Entergy’s ER violates the National

Environmental Policy Act, 42 U.S.C. § 4321 et seq. (“NEPA”), as well as NRC’s implementing

55 Jd. at 260 et seq.

676 1d. at 255-56.

877 " See Turkey Point, CLI-01-17, 54 NRC at 9.
§78 Petition at 271.
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| regulations at 10 C.F.R. § 51.45 and § 51.53(c)(3)(i1)(B), because the ER pilrportedly fails to
analyze adequately the adverse impacts on aquatic resources from thenﬁal discharges from
IPEC.°™  Specifically, Petitioner claims that Entergy’s use of once-through cooling causes
significant “heat shock” and thermal discharge impacts.®*

Entérgy opposes‘ édmission of Proposed Contention 30 on the grounds that it (1) falls
out__side the “scope” of license—r;:newal, contrary to 10 C.F.R. §:2.309(f)(1)(iii) and settled NRC

681 (2) lacks adequate factual or expert opinion support, contrary to 10 C.F.R.

precedent;
§ 2.309(f)(1)(v); and (3) fails to establish a genuine dispute with Entergy on a material issue of -
law or fact, contrary to 10 C.F.R. § 2.309(f)(1)(vi).

a. Background

Since NYS Proposed Contentions 30—32 all claim Hudson River (the “Hudson” or the

“River”) aquatic impacts, a common set of background facts appl}; to Entergy’s reéponée to these
arguments. » |

(i) Pursuant_to _a Delegation bf Authority from the United_States

Environmental Protection Agency, New York Has State-Equivalent
§ 316(a) and (b).Authority :

- As William Little, Esq., the New York State Department of Environmental Conservation

(“NYSDEC”) attorney for the pendlng IPEC SPDES Permit renewal admmlstratlve proceedmg,

7 Id. at 17-18 (“thermal impacts must be fully analyzed and addressed in this license renewal proceeding . . . NRC
- must fully consider the alternative of closed cycle cooling”).

80 Jd at271.

58! To be “within scope” pursuant to 10 C.F.R. § 2.309(f)(1)(iii), a contention must fall squarely within NRC’s

Jurisdiction and be justiciable in a license-renewal proceeding. The concepts of jurisdiction and justiciability

represent two sides of the same coin, with jurisdiction focusing on the scope of NRC authority, and justiciability

. focusing on the scope of the license-renewal proceeding. See, e.g., with respect to jurisdiction, PPL

Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 and- 2), 50-387-LR, 65 NRC 281, 304 (2007)

(“[A] contention . . . is not cognizable unless it is material to matters that fall within the scope of the proceeding

for which the licensmg board has been delegated jurisdiction.”), and with respect to justiciability, Oconee, LBP-

. 98-33, 48 NRC at 383 (“A contention that fails to meet these standards must be dismissed, as must a contention
that, even if proven, would be of no consequence because it would not entitle a petitioner to any relief.”).
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asserts in his Declaration in support of_ thé Petition, the United States Environmental (Prdtection
Agency (“USEPA”) delegated éuthoﬁty_ to administer the Clean Water Act (“CWA”) surface-
water permitting.program to NYSDEC in 1975.8%% In gfanting this authorization, USEPA was
required to, and did, confirm that New York law is equiv.alent to the relevant CWA provisions,683'
including ‘th‘e. CWIS and thermal-discharge. provisions equivalent té § 316(a) and (b),
respectively, in the NYSDEC regulations entitled “_Criteria Governing Thermal Discharges,” and
codified at 6 N.Y.C.R.R. Part 704.°%

., Any NYSDEC-issued SPDES permit must corﬁply with Part 704.6815 ’Consequently,levery
NYVSDEC-issued SPDES permit necessarily reflects NYSDEC’s “determinations” under those
regulations, if applicable.®®® Thus, the proposition is simple. The NYSDEC;issued IPEC SPDES
Permit reflects New YOrk State-equivalent § 316(a) and (b) 'determinations.

-Under the CWA and New York law, SPDES permits are initially issued when a facility is

constructed and begins operation, then periodically renewed during a facility’s continued

582 Declaration of William Little 9 10 (hereinafter “Little Declaration). While NYSDEC is authorized by USEPA
to implement the CWA discharge-permitting program and, with that authorization, to approve ‘thermal
discharges, a petition for certiorari now pending before the United States Supreme Court challenges USEPA’s
authority to implement § 316(b) in National Pollution Discharge Elimination System (“NPDES”) permits and to
otherwise apply § 316(b) to existing facilities.. See Riverkeeper, Inc. v. EPA, 475 F.3d 83 (2d Cir..2007),
petition for cert. filed (U.S. Nov. 2, 2007) (Nos. 07-588, 07-589). Thus, Entergy must fully retain its rights to
dispute any and all application of § 316(b) or comparable or more stringent state law, to IPEC.

% 33 US.C. § 1342(b) (regarding USEPA requirements for authorizing state-administered permitting programs

for discharges); see also 40 C.F.R. §§ 123.1-123.25 (outlining state requirements to allow authorization of state
in lieu of USEPA for discharges).

% See 6 N.Y.CRR. §§ 704.4 (analog to § 316(a)) and 704.5 (analog to § 316(b)). Indeed, NYSDEC counsel has

" routinely asserted that CWA § 316(b) and § 704.5 are equivalent. Aff. of William Little, NYSDEC attorney
15 (June 2, 2004) (DEC No. 3-5522-0011/00004) (submitted in SPDES permitting proceeding) (“Section
316(b) of the Clean Water Act (‘CWA’), enacted in 1972, contains the federal BTA requirement for cooling
water intake structures which served as the model for § 704.5.”) (Entergy Exhibit B to Riverkeeper Answer);
Aff, of William Little, NYSDEC attorney Y 21 (January 20, 2004) (DEC No. 3-5522-0011/00004) (submitted in
‘SPDES permitting proceeding) (discussing “the applicable state regulation, 6 N.Y.C.R.R. § 704.5, which
mimics CWA § 316(b) . .. .”) (Entergy Exhibit A to Riverkeeper Answer). '

%5 6 N.Y.C.R.R. § 750-1.11(a)(1) (listing SPDES permit requirements).

8 6 N.Y.CRR. § 750-2.1 (“Upon issuance of a SPDES permit, a determination has been made . . . that
compliance with the specified permit provisions will reasonably protect classified water use and assure
.compliance with applicable water quality standards.”). :
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operations.®®’ New York law iprotects SPDES pérmittees against the real risks that NYSDEC

‘will not promptly renew permits at the end of each of the terms stated on the face of the permit:

[Wlhen a permittee has submitted a timely and sufficient
application for renewal of a permit for an activity of a continuing
nature per subdivision (a) of this section, the existing permit does
not expire until the department has made a final decision on the
renewal application and if such application has been denied, then
not until the last day for seeking review of the agency order or any
later date fixed by a court. Projects or activities of a continuing
nature are those involving an ongoing operational activity. %

In other words, a SPDES permit for which there has been a timely application “does not expire”

\ .

as a matter of New York law.%® - As NYSDEC counsel Mr. Little acknowledges, IPEC in fact

submitted a timely and sufficient application, and *“the thermal discharge provisions and

* mitigative conditions contained in the [SPDES Permit] have continued dliring the entire

pendency of the Department’s review of the applications.”®° Thus, IPEC’s SPDES Permit

remains current and effective; i.e., does not expire.

691 Necessarily, therefore, IPEC’s thermal

" discharges to the Hudson and its water withdrawals from that River (via IPEC’s respective

CWIS) are current and authorized by NYSDEC.

687

688

689

690

N.Y. ENVTL. CONSERV. LAW § 17-0803 (addressing SPDES permit issuance); id. § 17-0817 (2006) (addressing
SPDES permit renewal).

N.Y. ADMIN. -PROCEDURE ACT § 401(2) (emphasis added); see also 6 N.Y.CRR. § 621.11(]) (“when a
permittee has submitted a timely and sufficient application for renewal of a [SPDES] permit . . . the existing
permit does not expire until the department has made a final decision on the renewal application™); Riverkeeper,
Inc. v. Crotty, 28 A.D.3d 957, 960 (N.Y. App. Div. 2006) (SPDES permit remains valid while DEC considers
renewal application); Entergy Nuclear Indian Point 2, LLC v. New York State Dept. of Envtl. Conserv., 23
A.D.3d 811, 812 (N.Y. App. Div. 2005) (permit in effect while DEC considered application for renewal).

N.Y. ADMIN. PROCEDURE ACT § 401(2).

See Petition at 289; Little Declaration | 20; see also id. (“Before the October 1, 1992, expiration date, both Con
Ed and NYPA [the former owners of IP2 and IP3, respectively] submitted timely applications to renew their
respective SPDES permits. By virtue of those timely renewal applications, pursuant to § 401.2 of the New York
State Administrative Procedures Act (SAPA) and 6 N.Y.C.R.R. § 621.11(1), the operation of IP2 and IP3 was
lawfully extended pending resolution of the pending SPDES renewal applications.”). '

See Petition at 28 (acknowledging that IPEC’s SPDES Permit is “fechnically ‘current”’) (emphasis added)); id.

at 289 (admitting that IPEC’s SPDES permit has been legally extended); see also ER, Attachment C (SPDES
Permit). . - . :
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This is not to say that NYSDEC fnﬁst accept a SPDES' permit it believes is“fundamental-ly
flawed 6r relative to.which there has been alleged mateﬂafi n.ovn-comp'l.iance‘. Rather, the CWA
and New York law provide parallel mechanisms for NYSDEC to initiate reconsideration of the
terms of (i.e., reopen) a SPDES pefmit undér appropriate circumstances; (not present here), and'tob
take enforcement action with respéct to any alleged non-cémpliance."’”’@?’ NYSDEC has taken
no such action at IPEC.%*

(ii) Indian Point QOperates Pursuant to Its Current SPDES Permit,

- Which Incorporates Agreements Between Entergy, NYSDEC,
Riverkeeper, and Other Parties

IPEC- consists of two units, each with its own CWIS, buf employing a joint discharge

- canal that NYSDEC regulates under a'single. (i.e., combined) SPDES permit. These CWIS, and
the joint discharge, were approved at construction by USEPA and NYSDEC after an extensive
administrative proceeding. More particularly, from that initial aﬁthorization in 1981 to date, that

SPDES Permit has included serially issued, highly detailed consensus agreements among

2 See, eg., 6 N.Y.CRR. § 621.13 (permit modification and revocation); id. § 750-2.1(¢) (non-compliance with

SPDES permit is grounds for enforcement). -

6% Requiring a certification under CWA § 401 for a discharge already authorized by a SPDES permit is.

-unnecessary because every SPDES permit already comports with the same provisions set forth in § 401. See 33
U.S.C. § 1342(b)(1)(A) (requiring SPDES permits to ensure compliance with, among others, §§ 301, 302, 306,
and 307 of the CWA); see id § 1311(b)(1)(C) (requiring compliance with state Water Quality Standards
(“WQS™)); see also 40 C.F.R. §§ 122.44(d)(1) (NPDES permits must achieve WQS established under § 303 of
the CWA, including state narrative criteria for water quality) and 123.25(a)(15) (requiring same for SPDES
permits); 6 N.Y.C.R.R. § 750-1.11 (imposing same requirements for SPDES permits). Moreover, within the
limits of its authority under CWA § 401, NYSDEC may certify (as part of its LRA review) that any discharge’
not already authorized by NYSDEC via its SPDES permit complies with applicable provisions of the CWA
(i.e., those set forth in § 401), including applicable WQS. See 33 U.S.C. § 1341(a)(1) (requiring certification of
compliance with applicable provisions of §§ 301, 302, 303, 306 and 307 of the CWA). Thus, § 401 provides’
another mechanism for NYSDEC to address compliance with WQS for discharges not already authorized by the
SPDES Permt.

694 'The point cannot be overstated: If NYSDEC believes a SPDES permittee is not in material compliance with the

CWA or New York law, it must take enforcement action. See 40 C.F.R. § 123.27 (mandatory enforcement'
mechanisms requlred for USEPA authorization of a SPDES program). Of course, no enforcement action is
pending against IPEC, including with respect to its current § 316(a) or (b) status or compliance. Rather, as
Riverkeeper notes in its Petition, the sole recent action implicating IPEC’s SPDES status was against NYSDEC
for its failure to timely issue a draft SPDES permit on IPEC’s long-complete apphcatlon See Amended Order
to Show Cause, Brodsky v. NYSDEC (No. 7136-02) (N.Y. Sup. Ct. October 22, 2002); Petition at 27-28. Even
that action was not initiated by Riverkeeper, though as it concedes in its Petition. Id
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Riverkéeper, 'NYSDEC, NYS, ahd USEPA, among other parties, specifying the substantive
conditions under which IPEC’s once-through cooling system, including the respective CWIS and
thermal discharges, are authorized.*> In the original agreement, known as the Hudson River
Settlement Agreement (“HRSA”), NYSDEC agreed to.issue IPEC’s (and severai other Hudson
River facilities’) SPDES. permits authorizing once-ihrough cooling at all such faciliﬁes.696 In
| April 1982, NYSDEC issued the SPDES Permit for IPEC with the incorporated HRSA.*”’ In
August 1987, NYSDEC renewed that SPDES Permit, again incorporating the HRSA as a pennit.
condition.*®*®° Thus, that SPDES Permit continued the conse.nsus. authorization of open-cycle
cooling at IPEC, subject to the retroﬁtt.ing of IPEC’s CWIS with then- and current- state-of-the-
art impingement scr¢ening and. fish-return systems (at substantialA cost).m0 That SPDES Permit
. also included a comprehensive biological monttoring program to further assess impiﬁgefr_leht and
entrainment, focusing on entrainment, because the retrofitting largely resolved impingement
concerns.’”! | | |
Aithough the HRSA éxpired n 199i, its substéntive conditioné (except with respect to -
IPEC outage requirements) were continued m seriatirﬁ judicially approved consent orders, the

last of which continues to govern today, pending the issuance of a renewed SPDES perrﬁit by the

695 Petition at 288; Little Declaration 4 14-16, 22-23.

%% Little Declaration, Ex. C at 17-18 (HRSA). -

7 1d q18.

%% Id., Ex. Cat 19 (HRSA). _ _

% See ER, Attachment C (SPDES Permit), Additional Requirement 7.

T See ER, Attachment C (SPDES Pén'nit), Additional Requirement 7 (referencing the HRSA and the Agreement
for Installation of Modified Ristroph Screens at IPEC Units 2 & 3) and at 4-90 (referencing FEIS, Appendices
F-1I (HRSA)).. o

70 .
U Seeid.
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NS.(SDEC.702 NYSDEC and Riverkeeper, among others, élre parties to the consent orders.'m The
last of the consent orders was judicially approved in 1998.7% |

In short, over the last three decades, NYSDEC repeatedly has approved open-cycle
cooling at IPEC, and Riverkeeper repeatedly has consented to NYSDECv’s approval.”” With
respect to IPEC’s CWIS, the SPDES Permit (via the terms of thése serially isgued agreements)
required various measures, including chieﬂy installation, and then operation of (1.) multi-speed -
cooling water circulation pumps which allow operatioh consistent with efficient cooling water
flows, (2) modified Ristroph screens, and (3) custom engineered (under Riverkeeper’s express

06

direction) fish-return systems to safely return juvenile fish to the River.”® With respec_t to

thermal discharges, the SPDES Permit, as it includes these agreements, expressly records

NYSDEC’s determination that IPEC “satisf[ies] New York State Criteria Governing Thermal

77707

‘Discharges. In addition, the consent orders expressly provide that the parties, including
Riverkeeper and NYSDEC (and, therefore, presumptively NYS), will resolve issues related to

the subject matter of the consent orders in the SPDES Permit proceeding.”®®

72 See, e.g., Little Declaration 9 22 (“The Consent Order provided that the generators would continue the HRSA

.mitigative measures . . . .”); Petition at 27 (“The HRSA was extended pursuant to Consent Orders effective’
1992-1998.”). '

"% ER at 4-90 (referencing FEIS, Appendix F-III (Fourth Amended Consent Order) at 27, 29); Little Declaration §
23 (“[G]enerators publicly made a verbal commitment to continue the mitigative measures included in the
SPDES permit and the Consent Order until new SPDES permits were issued to them.”).

" See ER at 4-90 (referencing FEIS, Appendix F-I1I (Fourth Amended Consent Order) at 5).

05 See ER, Attachment C (SPDES Permit), Additional Requirement 7 (referencing the HRSA and the Agreement
for Installation of Modified Ristroph Screens at IPEC Units 2 & 3) and at 4-90 (referencing FEIS, Appendices
F-1I (HRSA)). ' ' ‘ ,

6 See id. . .
701 See id., Attachment C (SPDES Permit), Additional Requirement 7.
18 See id. at 4-90 (referencing FEIS, Appendix F-III (Fourth Amended Consent Order) at 5).
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The SPDES Penhit, including as it encompasses the HRSA and the consent orders, was
provided and discussed in IPEC’s LRA."®

(iii)  There Is a Pending NYSDEC SPDES Permit Proceeding

NYSDECI-issued SPDES permits are routinely and often serially renewed to allow
dischérges associated with continuing previously permitted operations; the administrative
process begins when NYS.DEC4staff issue a proposed SPDES permit subject to administrative
trial before .NYSDEC-ap.pointed ALJs and ends on]y_(upon completion' of that administratjve
trial) with issuance by the NYSDEC Commissioner of a final SPDES permit. Until ihe_n, a draft -
SPDES ‘pCI’H.lit has no 1ega] force;> rather, the permit applicant complies with the terms of its then-
existing permit .or, if it has no SPDES permit, may not commence dis‘charges.ﬂo

- Following IPEC’S »mo.st recent timely and sufficient application for a renewed permit,
NYSDEC staff undertook a lengthy review process that culminated ip its issuance, in November
2003, of a “tentative” draft SPDES permit.”'" That event marked the beginning'of an extensive
administrative process that gncompassés the very same issues discussed in the Proposed
Contention. Certain elements of the IPEC SPDES Permit renewal process are already complete,
inclﬁding the public comment period on the contents of the draft SPDES permit, the filing of
petitions for pafty status (with proposed issues for adjudication), and an issues cénference held

on March 3, 2006, before a panel of two NYSDEC ALIJs desi gned to identify and, as appropriat'e, :

" See id., Attachment C and at 4-90 (referencing FEIS, Appendices F-II (HRSA) and F-1II (Fourth Amended
Consent Order)).

7o To- suggest a draft SPDES permit has legal force would. be to blithely authorize those unpermitted discharges,

something New York law does not allow. It also elevates NYSDEC staff proposals above the final decisions of
their Commissioner, a likewise dubiQus outcome. ‘ '

! See Little Declaration 9 32.
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narrow the issues for adjudic'ation.712 Riverkeeper and, of ;:'ourse, NYSDEC, are paﬁies to that
proceeding.

Following the issues conference, the .A'LJs issued a lengthy and comprehens.ive ruling
(the “Issues Ruling”) that identifies the issues to be adjudicated—that is, those issues that would
be subject to a full triall before the ALJs.””> Those :issues include, among other things,
(1) whether impingement and entrainment at IPEC has caused an adverse énvironment_al impact;
(2) whether closed-cycle cooling is an available technology at IPEC; (3) if so, Whether the
retrofit of IPEC with closed-cycle cooling can ‘be accomp]ished at a cost that is not wholly
disproportionate to the environmental benefits of doing so; and (4) whether NYSDEC has
.complied with the New York State Environmental Quality Review Act, the State’s equivalent to
NEPA."™™  With respect to ther’mé]-discharge issues, Entergy and NYSDEC reached -
consensus (without objection from Riverkeeper) on a proposed permit condition requiﬁng atri-
axial thermal study to be performed after the draft SPDES permit becomes effective (i.e., after
the conclusion of the pending SPDES administrative proceedmg) o

The next step in the pending SPDES Permit proceedmg is the admmlstratlve trial itself, at
which expert and other testimony will be received by the ALJs on éach of the issues identified

~ for adjudication (including the issue of whether impingement and ‘entrainment at IPEC have

resulted in an adverse environmental impact), and each party will have an opportunity to cross-

"2 See id. § 41. Entergy, Riverkeeper, and NYSDEC participated at the issues conference, along with the other
environmental organization admitted as a party to the SPDES Permit proceedmg, the African American
. Environmentalist Association (“AAEA”).

3 Seeid., Ex.N.

' See generally, N.Y. ENVTL. CONSERV. LAW § 8- 0101, et seq. (2006)
"5 See Little Declaration, Ex. N (Issues Ruling) at 26-49.

T Seeid. at41-42. -
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: examino w>itness‘e:s.7]7 Following this trial, the ALJs will issue a reoommendeo decision on each
of the issues adjudicated, and forward that proposed decision to the NYSDEC Commissioner for
issuance of a final decision.‘71 8

In short, there i1s a fulsome administrative oroceeding already underway before a‘panel of
NYSDEC-appointed ALJs that will reach a determination, after an administrative trial, on the
very issues raised in NYS’s Proposed Contention.”"’ Uoti] that SPDES .Permit proceeding 1S

complete, i.e., NYSDEC has issued a renewed SPDES Permit, IPEC’s SPDES Permit remains

the current and effootive permit.

b. ~ Entergy Response to Proposed Contention 30

As detailed below, Contention 30 is outside the scope of this proceoding because ‘a
license renewal applicant, such as Entergy, need only provide a current § 316(a) determination,
or equivalent SPDES permits and supporting documentation, as Entergy did in its LRA, ';o
satiofy § 51.53(c)(3)(i1)(B). Proposed Contention 3.0 is also outside the scope of this Proceeding
because it amounts to a collateral attack on the NRC’s promulgation of § 51.53(c)(3)(11)(B), and
on that basis alone is inadmissible.”* |

As discussed further below, Petitioner also fails to provide adequate factual or expert -

opinion support for its contentions. Indeed, viewed under the NEPA rule of reason, NYS’s

"7 See 6 N.Y.CRR. § 624.8 (conduct of adjudicatory hearings).

M8 Seeid. § 624.13 (process for issuing recommended and final decisions).

"9 . See Entrainment, Impingement, and Thermal Impacts at Indian Point Nuclear Power Station, Pisces
Conservation Ltd. (Nov. 2007) (hereinafter “Pisces EI Report™) (addressing closed-cycle cooling and thermal

. discharges). Tellingly, Drs. Seaby and Henderson’s other report in supposed support of Proposed Contention
EC-1, The Status of Fish Populations and the Ecology of the Hudson, Pisces Conservation Ltd. (Nov. 2007)
(hereinafter “Pisces Hudson Report”), does not even address any impacts on fish populations. '

70 See, e.g., Pub. Serv. Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-82-106, 16 NRC 1649,
"~ 1656 (1982) (contention’ which “advocate[s] stricter requirements than those imposed by the regulations” is “an .
impermissible collateral attack on the Commission’s rules” and must be rejected). :
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criticism amounts to “fly-specking” thai does not, and cénnot, diminish the information that
underpins the ER.72 : |

Finally, Prqpesed' Contention 30 should not be admitted Eecause it is immaterial.
Petitioner’s claims, even if accepted as true, which they are not, do not affect fhe outcome of this
Proceeding, which_is driven by Entergy’s complete compliance with NRC and NEPA
regulations. In the ﬁnél analysis, NYS’s Proposed Contention 30 amounts to a collateral attack |
on the NRC’s promulgation of § 51.53(c)(3)(ii)(B), not to mention the pending SPDES Permit
administrative proceeding before the NYSDEC-appointed ALJs, and is therefore inadmissible.”?
(i) Proposed Contention 30 Is Qutside the Sco})e of this Proceeding

Because Enteroy’s LRA Includes State-Equivalent § 316(a) and (b)
Determinations that Satisfy 10 CF.R. § 51.53(c)(3)(ii)}(B)

NRC law clearly defines the scope of Entergy ] obllgatlons with respect to thermal shock
(as well as entrainment and impingement). Entergy satisfies § 51.53(c)(3)(i1)(B) by prov1dmg a
current state determination equivalent to § 316(a), and has no further obligation to assess the
potential impact of its continued thermal discharges on the. Hudson River.”” NRC regulation
| conveys the “required analyses” that must be present in an ER:
If the applicant s plaht utilizes once-through cooling or cooling
pond heat dissipation systems, the applicant shall provide a copy
of current Clean Water Act 316(b) determinations and, if
necessary, a 316(a) variance in accordance with 40 CFR part 125,

or equivalent State permits and supporting documentation. 1If the
applicant can not provide these documents, it shall assess the

U Clinton, CLI-05-29, 62 NRC at 811 (“Our boards do not sit to ‘flyspeck’ envuonmental documents or to add

details or nuances.”).

22 See, e.g., AmerGen Energy' Co. (Oyster Creek Nuclear Generating Station), 50-0219-LR, 64 NRC 229, 246-47
--(2006) (contention challenging sufficiency of monitoring required by NRC rule is inadmissible collateral
attack). '

™ See 10 C.FR. § 51‘.53(0)(3)(ii)(B)..'
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impact of the proposed action on fish and shellfish resources
resulting from heat shock and impingement and entrainment. 24

That regulation, § 51.53(c)(3)(ii)(B), implements the fundamental jurisdictional division

that Congress, in § 511(c), established between NRC under NEPA (in the context of its license-

renewal authority under the Atomic Energy Act, 42 U.S.C. § 2011 et seq.), and USEPA—or an

authorized state, here NY—under the CWA. Section § 511(c) states:

Nothing in [NEPA] shall be deemed to — (A) authorize [NRC] . . .
to review any effluent limitation or other requirement established
pursuant to this chapter . . . ; or (B) authorize [NRC] to impose, as
a condition precedent to the issuance of any license or permit, any
effluent limitation other than any such limitation established
pursuant to this chapter.”®

The division of authority between the NRC and USEPA that §511(c) compels is detailed in an

official memorandum of understanding (“MOU”) between these two agencies.””® Pursuant to

this MOU, the NRC (1) ceased determining whether nuclear facilities are in compliance with

CWA limitations; (2) s.topped assessing dischargés “at the level of [CWA] limitations;” and,
' ( ' . _

most dramaticalfy with respedt to Proposed Contention 30, (3) agreed that “/[it] will not require

724

725

T o726

Id. (emphasis added); see also Entergy Nuclear Vermont Yankee (Vermont Yankee Nuclear Power Station),
CLI-07-16, 65 NRC 371, 383 (2007) (applicant must “merely” submit the state equivalent of § 316(a) and (b)
determinations to satisfy § 51.53).

33 US.C. § 1371(c)(2) (2004). The history of § 511(c) confirms Congressional intent to take the NRC out of

-the business of interpreting the CWA. See, e.g., 118 Cong. Rec. 10,673 (Mar. 28, 1972) (Statement of Rep.

Reuss) (after § 511, CWA permits are no longer “reviewed by agencies of the Federal Government to insure
that approval of the permit took into account environmental impacts™). In Calvert Cliffs’ Coordinating Comm.,
Inc. v. US. Atomic Energy Comm’n, 449 F.2d 1109 (D.C. Cir. 1971), the D.C. Circuit invalidated the then
Atomic Energy Commission’s (“AEC™) policy of “defer{ing] totally to water quality standards devised and
administered by state agencies” as part of its NEPA review, in a licensing action implicating alleged CWIS and
thermal impacts,.as here. Id. at 1122. The sponsors of the CWA responded to what they perceived as a threat to
“the very purpose of {the CWA] — the establishment of a detailed, comprehensive, effective program to regulate
the discharge of pollution into the Nation’s waters,” which they concluded “would be imperiled” by requiring
NRC’s substantive assessment in the context of NEPA. See, e.g., 118 Cong. Rec. 33,751 (Oct. 4, 1972)
(statement of Sen. Muskie); see also 118 Cong. Rec. 10,647 (Mar. 28, 1972) (statement of Rep. Wright)
(describing duplicative CW A review as “illogical”). Thus, “Section 511(c)(2) {sought] to overcome that part of
the Calvert Cliffs’ decision requiring AEC [NRC] or any other licensing or permitting agency to independently
review water quality matters.”. 118 Cong. Rec. 33,759 (Oct. 4, 1972) (statement of Sen. Muskie); see also- 118
Cong Rec. 33,709 (1972) (statement of Sen. Jackson) (similar).

See 40 Fed. Reg. 60,115 (Dec. 31, 1975) (“Memorandum of Understandmg and Pohcy Statement Regardmg
Implementation of Certain NRC and EPA Responsibilities”).
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adoption of alternatives in order to minimize impacts on water quality and biota that are subject

to [CWA] limitations or réquirements.”727 In promulgating § 51.53(0)(’3)(ii)(B), NRC ﬁmher

implemented § 511(c) and its MOU, underscoring its limited LRA obligations in the explanatory

~ preamble to that regulation:

. The permit process authorized by the [CWA] is an adequate
' mechanism for control and mitigation of these potential aquatic
impacts. If an applicant to renew a license has appropriate EPA
‘or State permits, further NRC review of these potential impacts is
not warranted. Therefore, the proposed rule requires an applicant
to provide the NRC with certification that it holds [CWA] permits,
or if State regulation applies, current State permits. If the applicant
does not so certify, its must assess these aquatic impacts.’?®

In short, since the mid-1970’s, NRC has not been in the business of implementing the CWA or

overseeing 1ts application to licensees. Rather, the language, purpose and intent of

§ 51.53(c)(3)(i1)(B), in conjunction with longstanding NRC precedent, confirms that Entergy’s

submission of its SPDES Permit and supporting documentation (reflecting state determinations

equivalent to § 316(a) and (b)), satisfies § 51.53(c)(3)(ii)(B), and fheans that NRC can neither

evaluate the contents of those determinations, nor second-guess their substance by undertaking

an analysis of aquatic impacts.”” Indeed, NRC cannot even consider whether IPEC’s SPDES

727

728

729

Id. (emphasis added); see also 10 C.F.R. § 51.10 (2006) (citing 40 Fed. Reg. 60,115 when discussing “the
limitations imposed on NRC’s authority and responsibility” by the CWA).

56 Fed. Reg. 47,016, 47,019 (Sept. 17, 1991) (emphasis added); see aiso 61 Fed. Reg. 28,467, 28,475 (Junc- 5,.
1996) (“The Commission does not have authority under NEPA to impose an effluent limitation other than those
established in permits issued pursuant to the [CWA].”).

See, e.g., Vermont Yankee, CLI1-07-16, 65 NRC at 387 (“[S]ection 511(c)(2) of the Clean Water Act does not
give us the option of looking behind the agency’s permit to make an independent determination as to whether it
qualifies ‘as a bona fide section § 316(a) determination.”); Dominion Nuclear Connecticut, Inc. (Millstone
Nuclear Power Station, Units 2 and 3), LBP-04-15, 60 NRC 81, 93 n.55, ‘aff’d, 60 NRC 631 (2004) (citing
Section 511(c)(2) of the Clean Water Act and noting “NRC has been barred by statute from making substantive
determinations regarding compliance with the Clean Water Act”); Pub. Serv. Co. of N.H. (Seabrook Station,
Units 1 and 2), CLI-78-1, 7 NRC 1, 23-24 (1978) (affirming the Appeal Board s decision to accept and use
“without independent inquiry” USEPA’s 316(b) determination).
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Permit is valid”*°, action it need not take here since NYS already has afﬁrmed in this Proceeding

that IPEC’s SPDES Permit is both current and effective. !

Therefore, NRC’s jurisdiction is circumscribed by § 51.53((.:)(3)(ivi)(B) and § 511(c)..

NRC must accept as dispositive IPEC’s current SPDES Permit, and supporting documentation,

and can neither duplicate the assessment that p‘roduced that Permit, nor perform its own

independent review of the matters governed by that Permit.

(a) Entergy’s SPDES Permit and Supporting Documentation
Constitute the State Equivalent of Current § 316(a) and (b)
Determinations

Consistent with § 51.53(c)(3)(ii)(B), Entergy provided NRC with a copy o_f its current,

effective NYSDEC-issued SPDES Permit and “supporting documentation,” which includes the

* most recent consent order containing NYSDEC’s equivalent § 316(a) and (b) determinations.”*>

NYS does not dispute that Entergy both submitted a copy of its SPDES Perinit, and explained its

730

731

732

See, e.g., Millstone, LBP-04-15, 60 NRC at 93 n.55 (rejecting contention challenging validity of SPDES permit

1ssued by the state of Connecticut, because the validity of a plant’s Clean Water Act permit has “nothing

whatever to do with aging-related issues, is beyond the scope of this proceeding, and [contentions on this issue
are] therefore inadmissible.”). This is not law for law’s sake, but sound rationale that affirms EPA’s (or an
authorized state’s) CWA authority. As NRC recognized in Tennessee Valley Authority (Yellow Creek Nuclear
Plant, Units 1 and 2), LBP-04-15, 8 NRC 702 (1978), in § 511(c), Congress sought to protect the “exclusive
province” of EPA (or an authorized state), because of the need for expertise on complex water issues, an
expertise Congress concluded that NRC did not possess, and to avoid needless duplication and delay: “The .
whole concept of EPA is that environmental considerations are to be determined in one place by an agency
whose sole mission is protection of the environment.” Id. at 712-13 (quoting Senator Muskie) (footnote

.omitted)); see also Vermont Yankee, CLI-07-16, 65 NRC at 389-90 (“NRC abstinence from setting water

quality standards was fully consistent with congressional general. intent that the Clean Water Act was to be
implemented in a way. that would avoid needless duplication and unnecessary delays at all levels of
government.”) (citations omitted); 61 Fed. Reg. 28,467, 28,475 (June 5,.1996) (“Agencies responsible for
existing permits are not constrained from reexamining the permit issues if they have reason to believe that the

. basis for their issuance is no Ionger valid.”).

See Petition at 28 (acknowledgmg that IPEC s SPDES Permif is “technically ‘current’”) (emphasis added)); id.
at 289 (admitting that IPEC’s SPDES permit has been legally extended); see also ER, Attachment C (SPDES
Permit). :

See ER, Attachment C and at 4-90 (referencing FEIS, Appendices F-II (HRSA) and F-III (Fourth, Amended
Consent Order)). X
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NYSDEC-equivalent § 316(3) and-(b) determinations, in the ER.”’ Indeed, NYS, including in
its Scoping Comments in this ?ery Proceeding and eisewhere, characterizes the IPEC SPDES
Permii as “technically current.””**

Nor could NYS ‘reasonably contest that IPEC’s SPDES Permit is current and effective,
since New York law and recent NRC decisions make clear that an applicant can- satisfy §
3'1.53(0)(3)(ii)(B) by submitting an administratively exteﬁded stéte—issued NPDES permit.
Indeed, as recently as 2007, NRC held that another Entergy facility, Vermont Yankee Nuclear
Station, satisﬁed‘§ 51.53(0)(3)(1'1')(8) by doing just this. As the Commission reasoned, in
Entergy Nuclear Vermont Yankee, the fact that the .state‘ SPDES permif might be in “limbo”
pending the state’s decision whether to renew that pemﬁt was “irrelevant.”’’

It is likewise undisputed that a valid NYS»DEC-issued SPDES permit is the ‘“state
equivalent” of a § 316(a) determination. "Indeed, NYSDEC counsel repeatedly has asserted its

regulations “mirror” federal law.”*® Moreover, NYSDEC may not issue a SPDES permit

“outside the guidelines and requirements” of the CWA, not to mention its “mirroring” New York

73 See generally Petition; see also 6 N.Y.C.R.R. § 621.11(I) (“when a permittec has submltted a timely and

* sufficient application for renewal of a permit for an activity of a continuing nature per subdivision (a) of this
_ section, the existing permit does not expire until the department has made a final decision on the renewal
application and if such application has been deniéd, then not until the last day for seeking review of the agency
order or any later date fixed by a court. Projects or activities of a continuing nature are those involving an
ongoing operational activity) (emphasis added); see also Dynegy Northeast Generation, Inc. (Danskammer
Generating Station), No.: 3-3346-00011, 2006 WL 1488863, passim (May 24, 2006) (repeatedly referring to

. Danskammer’s administratively-extended SPDES permit as current).

4 See Petition at 28 (acknowledging that IPEC’s SPDES Permit is “technically ‘current™) (emphasis added)); id.
' at 289 (admitting that IPEC’s SPDES permit has been legally extended) see also ER, Attachment C (SPDES
Perrmt) '

35 CLI-07-16, 65 NRC at 383-84.

7% Little Declaration, 9 10; see also Aff of William Little, NYSDEC attorney, 9 15 (Jun. 2, 2004) (DEC No. 3-
5522-0011/00004) (submitted in SPDES permitting proceeding) (“Section 316(b) of the Clean Water Act
(‘CWA”), enacted in 1972, contains the federal BTA requirement for cooling water intake structures which
served as the model for § 704.5.); Aff. of William Little, NYSDEC attorney, § 15 (Jan. 20, 2004) (DEC No. 3-
5522-0011/00004) (submitted in SPDES permitting proceeding) (discussing “the applicable state regulatxon 6
N.Y.C.R.R. § 704.5, which mimics CWA § 316(b) ... .").
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law” Since NYSDEC is forbidden from issuing SPDES permits outside the guidelines and
| requirements of the CWA or New York law, there can bg no doubt that a New York-issued
SPDES permit, to the extent spch issues are a’dd;e’ssed in it, represents the “state Aequivalent” ofa
§ 316(a) determmatlon 8

Unable to challenge the current, effective status of IPEC’s SPDES Permit, NYS resorts to
the argumvent_ that the NYSDEC staff’s self-styled “tentative” draft permit for IPEC, which is the
subject of the pending SPDES permit adjudicatory .proceeding and will not be final until that
proceeding ié complete, has some legal effept.73 ° of .pourse, a draft SPDES permii has no legal
effect as a matter of New York law.”® Thus, that the NYSDEC has issued a “draft” permit
~ instead of a “final” permit is evidence in and of itself that Entergy’s SPDES Permit is still
valid..m s Thc._ NRC must, therefore, reject Petitioner’s reliance on the NYSDEC staff’s
proposal of a tentativp draft SPDES permit. For this reasori, Petitioner’s argument must fail.

In short, because Entergy has presented IPEC’s current, effective SPDES Pérmit and

] ) ) R - B
supporting documents in the ER to satisfy § 51.53(c)(3)(i1)(B), Contention 30 should not be

admitted. This is, furthermore, as'it should be, since the pace of the NYSDEC decision-making

P71 See EPA v. California, 426 U.S. 200, 208 (1976) (citing 33 U.S.C. § 1342(b) (1970)); Dynegy Northeast
Generation, Inc. (Danskammer Generating Station), No. 3-3346-00011, 2005 WL 2252719, at *18 (NYSDEC
May 13, 2005) (“In accordance with its EPA-approved permitting program, [NYSDEC] is required by the
federal CW A to enforce that legislation’s basic mandates.”).

78 See 10 C.F.R. § 51.53(c)(3)(ii)(B).

9 See Petition at 275.

™0 6 N.Y.CRR. Parts 621 and 624 (reflecting the hearing procedures by which draft SPDES permits are

 adjudicated); Dynegy Northeast Generation, Inc. (Danskammer Generating Station), No. 3-3346-00011, 2004
WL 715397, at *17 (NYSDEC Mar. 25, 2004) (noting that the purpose of adjudication is to contest a draft
SPDES permit, which may be modified as a result).

™! See Vermont Yankee, CL1-07-16,-65 NRC at 383-84 (accepting current permit despite issuance of draft permit

because draft permit was the subject of state litigation).

™2 See State of New York Scoping Comments, at 8; see also Little Declaration at § 20 (referrmg to 6 N.Y.C.R.R. §

621.11(1) and noting that “the operation of IP2 and IP3 was lawfully extended pending resolution of the pending
SPDES renewal applications™).
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in the SPDES Permit edministrative proceeding, and therefore issuance of a final permii there,
are within NYSDEC’S,'not Entergy’s, control.” In éhort, in addition to being contrary to
NRC’s regulations énd settled precedent, there simply is no reasoned basis for NRC to admit
Contention 30 in light of the pending SPDES Permit procee;iing.

(b) Contention 30 Amounts to an Impermissible Collateral
Attack on the NRC'’s Promulgation of 10 CF.R. §51.53

(c)(3)(ii)(B)

Contention 30 is also outside the scope of this proceediﬁg, because NYS fails to allege '

deficiencies with Entergy’s thermal analysis in its ER.”* This, taken alone, warrants rejection of

the Proposed Contention 30."%

Instead and strangely, NYS mounts a collateral attack on
§ 51.53(c)(3)(ii)(B), asking NRC to trump its own regulations and instead apply the New York
State Criteria Governing Thermal Discharges, 6 N.Y.C.R.R. Part 704, here as the new,

746
Of course,

customized benchmark for NRC’s analysis of IPEC’s thermal discharge.
allegations under 6 N.Y.C.R.R. Part 704 are outside the scope of NRC’s jurisc-Iiction.747 Nor is.
_ this surprising, since‘NYSDEC is. the authority, unless successfully contested, to administer
6 N.Y.C.R.R. Part 704, as it will with respect to IPEC, again unless successfully challenged, in

the pending SPDES Permit administrative proceeding. Thus, Petition‘er’s'Proposed Contention

30 should not be admitted.

" See; e.g Aff. of William Little, NYSDEC attorney § 21 (January 20, 2004) (DEC No. 3-5522- -0011/00004)
(submitted in SPDES permitting proceeding) (“Piecemeal review of components of the DEC permit application
review process . . . does not present . . . a fully-formed record . . . . This creates uncertainty for the Department,
the applicant, and those who would oppose a particular project.”)

™ See generally Contention 30.

™S5 See PPL Susquehanna 50-387-LR, 65 NRC at 327 (contention dismissed because it “1dent1ﬁ[ed] no failure of
- the ER to contain information” required by NRC); Vogtle, 52-011-ESP, 65 NRC at 252-53 - (“All properly
- formulated contentions must focus on the license application in question.”).

6 See Petition at 277-78.

™1 See, e.g., Vogtle, 52-011-ESP, 65 NRC at 254 (“All properly formulated contentions must focus on the license

application in question”).
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Moreover, as detailec_l below, 'Entergy’s thermal analysis"in the ER, ‘in faét, uses the
NYSDEC-approved (under 6 N.Y.C.R.R. Part 704) thermal requirements,ip IPEC’s SPDES
Permit,. and therefore neceésarily 6 N.Y.CR.R. Part 704, as a benchmark.”*® The ER further |
confirms that Entergy is complying with—indeed, has never been out of compliance with—the
thermal requirements in its NYSDEC-issued SPDES Permit.””®. Indeed, though omitted from
Petitioner’s argument in Proposed Contention 30, Entergy’s ER contains (as Riverkeeper
concedes) an extensive discussion of the Hudson River ecological studies, supported by an
unpa;alleled dataset three decades in the making, inéluding as it relates to [PEC’s thermal
discharge.”® Thus, there is no réasoned dispute that Entergy has addressed IPEC’s therm.al
discharges in its ER. |

In the final analysis, Petitionef"s Proposed Contention 30 either seeks to éhallenge an
existing NRC regulation—nqmely that Entergy is merely required to submit its current, effective
'SPDES Permit, or asks that the NRC Impose more strict fequirements én Entergy than its current
regulations contemplate or allov;/. Thus, Petitioner’s Proposed Contention 30 also amounts to a
751

collateral attack on NRC’s promulgation of § 51.53(c)(3)(ii)(B), which is impermissible.

Proposed Contention 30, therefore, should be dismissed as outside the scope of this Proceeding.

™8 See ER, at 4-23.

M Seeid. at4-23 —4-24."

0 See ER, at 4-24; see also Riverkeeper Petition at 29 (“Entergy’s [ER] contains . . . a “heat shock” Ahalysis’

(Sections 4.4.5.2 and 4.4.6 (at-4-23 to 4-24)).”).

B! See, e.g., Seabrook, LBP-82-106, 16 NRC at 1656 (contention which “advocate{s] stricter requirements than
those imposed by the regulations” is-*“an impermissible collateral attack on the Commission’s rules” and must
be rejected). :
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(ii) - Contention 30 Lacks Adequate Factual and -Expert Opinion
Support, Contrary to 10 C.F.R. § 2.309(H(1)(v)

.NYS’s Proposed Contention 30, which allegesr that IPEC’s operation may be in non-
compliance ‘with a Ncwz York thermal criterion and thcrcf‘ore752 mcly cause “heat shock,”
is inadmissible, because NYS has failecl to provide the factual and/or expert opinion support §
2.309(f)(1)(v) requires. lndeed, NYS’s lone witness supports Entergy’s, not NYS’s, position.
'He expressly acknowledges that the late 1990’s NYSDEC-mandated thcrmcl modeling (on
which NYSDEC relies for its non-compliance assertions) is not viable. Petitioner, therefore,
fails to meet the NRC’s standards for admission of Proposed Contentioii 30.

‘More speciﬁcally, in its statement of facts purportedly supporting Proposed Contcntioii
30, Petitioner claims that late 1990’s NYSDEC-mandated liydrothermal modeling (inv which
NYSDEC directed the conditions modeled) may indicate that Entergy may violate the thermal
criteria set forth at 6 N.Y.CRR. § 704.2.">* But, Petitioner’s own witness—David Dilks—
undermines the very modeling on vlzhich Pelitioner relies for its position that IPEC may be non-
compliant with New York State thermal lcritcria (as distinct from the actual criteria NYSDEC set
754

in the SPDES Permits under its § 316(&) and comparable New York law variance authority).

Dr. Dilks asserts that the late 1990’s modeling performed by Entergy’s predecessors-and other

39755

Hudson: River facility owners “contains many uncertainties and flaws. Of course, 1if
- Petitioner’s witness doubts the modeling, it must doubt the results—that is, the assertion of non-

compliance. Of course, NRC is “not to accept uncritically the assertion that . . . an . . . opinion

Of course, NYSDEC cannot be arguing that compliance with New York thermal criteria, including under a
NYSDEC-authorized variance, as 6 N.Y.C.R.R. Part 704 allows, can cause heat shock, without placing at risk
its current USEPA authorization to administer the CWA permitting program in New York. '

3 See Petition at 277-78.
Pt Seeid. at 278.
755 Id. at 278; Dilks Declaration at §§ 21, 23 (emphasis added).
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supplies the basis for a contention;” insteéd, any supporting material provided by a petitioner is

» 756

subject to Board scrutiny “both for what it does and does not show. Hydrothermal modelmg

aside, where Dr. Dilks is not contradicting Petitioner’s own position, his report is largely

. . : . 757
inadmissible due to its speculative nature.

NRC precedent makes absolutely clear that,
regardless of their qualifications, experts may not rely on Bare assertions or speculation to form
the Basis of their supbos_edly “expert” opinion.””® As an example, and by no means an exhaustive
list, Dr. Dilks épecu]ates that the IPEC thermal discharges “can have drastic phySical and
biological consequences,” failing to provide any facts or data showing that such consequences |
(1) exist or (2) are the result of IPEC operaltions.j59 Statements like this one are the very
definition of speculation, and NRC case law proscribes the admission of such conjecture.

- Moreover, Entergy has retained leading national scientists with extensive, Riveréspeciﬁc

thermal expertise, Dr. J. Craig Swanson, a leading hydrothermal modeler™®, and Mr. Charles V.

58 Private Fuel Storage, L.L.C. (Indepeﬁdent Spent Fuel Stdrage Installation), LBP-98-7, 47 NRC 142, 181, aff'd
on other grounds, CLI-98-13, 48 NRC 26 (1998); Yankee Atomic Elec. Co. (Yankee Nuclear Power Station),
LBP-96-2, 43 NRC 61, 90, rev'd in part on other grounds, CLI-96-7, 43 NRC 235 (1996).

7 A chart of Entérgy’s complete objections to the declarations of Dr. Dilks and Messrs. Jacobson and Little is

submitted herewith as Entergy Exhibit N,

8 See Vogtle, 52-011-ESP, 65 NRC at 253 (observing that “neither mere speculation nor bare or conchasory

assertions, even by an expert,. alleging that a matter should be considered will suffice to allow the admission of
a proffered contention”); Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication
Facility), 070-03098-ML, 61 NRC 71, 80 (2005) (noting that “[w]hile the expert’s method for forming his
opinion need not be generally recognized in the scientific community, the opinion must be based on the
‘methods and procedures of science’ rather than on ‘subjective belief or unsupported speculation.””).

7 Federal case law, like the NRC, similarly prohibits the admission of factually unsupported expert opinion. See,

e.g., Pelletier v. Main Street Textiles, 470 F.3d 48, 52 (1st Cir. 2006) (concluding plaintiff’s expert’s opinion
was speculative and was based on insufficient facts and data because he had never visited the site of ‘the

" accident and apparently based his opinions on deposition testimony and preliminary expert reports about the
accident); Bouchard v. N.Y. Archdiocese, No. 04 Civ. 9978 (CSH), 2006 WL 3025883, at *7 (S.D.N.Y. Oct. 24,
2006) (concluding expert’s opinions were argumentatxve and conc]usory because they were based upon
insufficient facts and data). Co

7% Declaration of J. Craig Swanson, Ph.D. in Opposition to Riverkeeper Proposed Contention EC-1 and New York

Attorney General Contention 30 Y 1-2 (hereinafter “Swanson Declaration”) (Entergy Exhibit J to Riverkeeper
Answer).
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781 "another leading modeler responsible for performing the late 1990’s modeling that

Beckers, Jr.
NYSDEC required and for which it set the modeling parameters (over Mr. Beckers’
objections).762 Mr. Beckers and Dr. Swanson attest to the fact, echoed by NYS’s witness Dr.
Dilks, that there is no reasonable scientific basis for making a compliance determination ‘for
IPEC based on the late 1990’s modeling. As Mr. Beckers states, this modeling was a NYSDEC-
oirdered hypothetical exercise u‘n_der conditions that, as NYSDEC is fully éware, did not and could
not exist.”®® As Mr. Beckers further explained, “the tidél and current conditibns speqz’ﬁed by
NYSDEC never éccur in the River. . .. Thus, the conditions modeled were wholly unrealistic and
the résults represénl conditions that can never occur in the River, because the tidaz and current

»764 And NYSDEC’s inaction, i.e., in not arresting purported

conditions specified never occur.
: ndn—comp]iance and in relegating thermal assessment to avfuture Permit peribd, underscores what
- Mr. Beckers has pointéd out—namely, that NYSDEC is fully aware that the late 1990’s
modeling does not reflect non‘-compliance.765

In additidn, at Entergy’s request, Dr. Swanson conduéted an independent review of that
r‘nodeling.m. Dr. Swanson focused on the several components of the NYSDEC-directed

mddelin_g that were not in line with expected engineering, or hydrodynamic and hydrothermal,

realities, including the timing and duration of so-called “slack water conditions” (that is, the

8! Declaration of Charles V. Beckers, Ph.D. in Opposition to Riverkeeper Proposed Contention EC-1 and New

. York Attorney General Contention 30 ¥ 1 (heremafter “Beckers Declaration™) (Entergy Exhibit K to
Riverkeeper Answer).

%2 1d. 5.

76 See Beckers Declaration, Ex. 2 at 2 (emphasis added).

" Jd., Ex. 2, at 2 (emphasis added); Declaration of Charles C. Coutant, Ph.D. in Opposition to Riverkeeper

Proposed Contention EC-1 and New York Attorney General Contention 30 Y 18 (hereinafter “Coutant
Declaration™) (Entergy Exhibit E to Riverkeeper Answer) (“no reasonable biologist would draw conclusions
regarding possible biological impacts based on the 1999 Hydrothermal Modeling”).

765 See Draft SPDES Permit, Condition 7; Little Declaratxon Ex.Nat41-42 (Issues Rulmg)

76 Swanson Declaration § 11.
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poinf during a tidal cycle at which there exists l’ittle or no current in the River) offshore of the
discharge location, and the identified point of non-éompliance in NYS’S Proposed Contention
30.767 Aé detailed in Dr. Swanson’s declaration and -_not repeated‘here, the condition‘s that
NYSDEC required to be modeled are not realistic and, in fact, could not occur offshore of Indian

768

Point. Of course, purely hypothetical modeling cannot support an allegation of non-

769 As such, NYS’s Proposed Contention 30 to this effect is inadmissible.

compliance.

NYS further resorts to the ambiguous argument that.IPEC’s operation may cause ‘“‘heat
shock” to ﬁéh in the River.”’ However, as Petitioner conveniently ignores, NYSDEC itself
determined what it concluded are the correct thermal requireménts er IPEC in IPEC’s SPDES
Permit.””" NYSD'EC estai)lished those SPD.ES Permit conditions as the measure of IPEC’s
complianc’e with Néw York Iaw‘. Compliance with the Permit, therefore, means compliance with
6 N.Y.C.R.R. Part 704.”"* As Petitioner does not dispute, Entérgy has complied with the thermal
criteria in its SPDES Permi.t.773 Indeed, NYSDEC never has taken any steps to invalidate those

Permit conditions, as it must under the CWA and New York law, if it believed that actual non-

compliance _existed.m Rather, in the pending SPDES Permit proceeding, NYSDEC agreed to

7 Id §13.
6 1d. 9 14.
™ 1d. 4914, 34-35.

770 Petition at 271.

" See ER, at 4-23.

"2 See ER, at 4-23 (permit conditions were ;‘cstablished by the NYSDEC to ensure the protection and propagation

of a balanced indigenous population of shellfish, fish, and wildlife in the Hudson River”); see also Little
‘Declaration, Ex. K, Draft Environmental Impact Statement for SPDES Permits for Bowline Plant, Indian Point
Units 2 and 3, Roseton Steam Electric Generating Stations (“DEIS”), at VI-26 (Dec. 1999) (current SPDES -
Permit for IPEC contains “discharges [established by NYSDEC that are] different from those in Part 704, but
still sufficient to meet the standard.”).

"B See ER, at 4-23 — 4-24,
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- postpéﬁe any thérmal a,ésess_ment. to the next permitting perioﬁ, thus conﬁrmihg it cbnsiders
thermal discharges.a “back burner” issue for IPEC.”” Viewed in this context, Petitioner’s claim
that Entergy;s uﬁcontested com.pliance with the NYSDEC-approved thermal conditions in that
agency’s SPDEYS Permit somehow harms the Hudson River is incorrect.”’® As such, Proposed
Contention 30 shQuld not be admitted.

Moreover, since submission of the LRA, Entergy’s experts have completed an
assessment, titled “Entrainment and Impingement at Indian Point, a Biological Impact
Aésessment” (the “AFI Repbrt”) and retained Charles C. Coutant, Ph.D., an expert in asseséing
the impacts of thermal.discharges on fresh§vater, eStﬁarine, and marine environments, including
the Hudson River.””” The AEI. Report uses Conditional Mortality Rates (“CMRs”) to reflect the
risk of entrainment and impingement Witﬁin a sphere of influence of IPEC. “Heat shock,” if it
occurred, would occur in a significantly smaller area than this sphere of influence, because the
thermal 'plume covers only a fraction of this area. Accordingly, ;<1s Dr. Coutant concluded, the
AEI Report establishes the absence of “heat' shock™ impacts as a result of IPEC’s thermal
discharge.”” |
| The remainder ofl NYS’s Proposed Contention 30 amounts to-a recitatjon of general
thermal pﬁ'nciples 'with no express link_ betweén IPEC’s operation and the realization of the

discussed effects on fish. For example, NYS’s expert—Dr. Dilks—states that “[i]ncreases in

™ See 6 N.Y:CR.R. § 621.13(a)(5) (authorizing permit revocation for “noncompliance with previously issued

" permit conditions™); see also 40 C.F.R. § 123.26(a), (b)(1) (requiring the state to maintain “{a] program . . . to
identify persons subject to regulation who have failed to comply with permit application or other program
requirements”). ‘

15 See Draft SPDES Permit, Condition 7; Little Declaration, Ex. N at 41-42 (Issues Ruling).

6 As d.etailedvabove, it is also outside of the scope of this Proceeding as a matter of NRC law. See, e.g.,

Millstone, LBP-04-15, 60 NRC at 93 n.55 (citing Section 511(c)(2) of the Clean Water Act) (“NRC has been

barred by statute from making substantive determinations regarding compliance with the Clean Water Act.”).
777 Coutant Declaration 19 1-3. '

™ Id 925.
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water temperature hav_e-be;en shown to have numerous biological c'ovnsequences.”779 Notably,
none of the statements of principle is followed by an analysis or scientific estimation of what in
fact occurs under the ‘actual operating and environmental conditions at IPEC. Absent a reasoned
scientific con.neétion:between assertions of general principle and the operations of IP2 and IP3’s
fespective CWIS, such arguments are nothing more than unscientific speculation lacking in
factual support relevant to this proceeding.780 Indeed, as noted by Dr. Coutant, a reasonable
scientist would not rely on Drs. Seaby and Henderson’s recitation of Basic thermal concepts to
reach any éonclusmns regarding the potential thermal impact of IP2 and IP3 S respective
~CWIS.”®" Nor should NRC."™

NRC should, therefore, reject NYS’s insincere and unsupported litigation position by

refusing to admit Contention 30.

(iii)  Contention 30 Idéntifies NoA.Material Dispﬁte
Even assuming that NRC had jurisdictioAr‘l fo evaluate the substance of IPEC’s SPDES
Permit, which it does not (as discussed above), and also that Petitioner’s factual assertions
regérding the status of the Hudson River are correct and _sﬁpported, which tb_ey are not (as

discussed above), Proposed Contention 30 should not be admitted because it identifies no

% Dilks Declaration 9 8 (listing four well-known potential effects of increased water temperature, ranging from
lethal to indirect effects); see also id. § 7 (“discharge of . . . waste heat can have drastic physical and biological
consequences’). v

0 See Vogtle, 52-011-ESP, 65 NRC at 253 (observing that “neither mere speculation nor bare or conclusory

assertions, even by an expert, alleging that a matter should be considered will suffice to allow the admission of

a proffered contention”); Duke Cogema, 070-03098-ML, 61 NRC at 80" (noting that “[wlhile the expert’s

- method for forming his opinion need not be generally recognized in the scientific community, the opinion must

‘be based on the ‘methods and procedures of science’ rather than on ‘subjective belief or unsupported
speculation.”).

78 Coutant Declaration 9 13- 14

- "2 See 10 C.F.R. §2.309(f)(1)(v) (requiring factual support); Vogtle, 52-011-ESP, 65 NRC at 253 (2007) -
(observing that “neither mere speculation nor bare or conclusory assertions, even by an expert, alleging that a
matter should be considered will suffice to allow the admission of a proffered contention”); Duke Cogema, 070-
03098-ML, 61 NRC at 80 (noting that “[w}hile the expert’s method for forming his opinion need not be
generally recognized in the scientific community, the opinion must be based on the ‘methods and procedures of
science’ rather than on ‘subjective belief or unsupported speculation.”).
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inaterial issue. To satisfy NRC’smateriaIity.standard, Petitioner’s proposed information must be
able to affect the outéomé of this proceeding.”’

Here; the information in support of Proposed Contention 30 does not, and cannot, affect
_the outcome of this Proceeding for two reasons. First, Petitioner’s alleged omissions in
Entergy’s ER, even if accepted as correct, do not undermine Entergy’s compliance with NRC

™4 This is particularly true at this stage of the NEPA process and

regulations (under NEPA).
under the NEPA “rule of reason.”’® Stated otherwise, however much Petitioner does not agree
With Entergy’s ER, it has not shown that Entergy’s ER is so deficient that the NRC could not
perform its required analysis based upon the data therein.”* Petitiéner’s own admission that it
used the information provided or referenced in thé ER to form a different “conclusion” than
- Entergy, Petition at 278 (“the review by State’s expert bf Entergy’s own data”), is itself an
admission that the inforrﬁa’tion provided is sufficient to allow such analeis to be performed. The
responsibility of drawing such conclusions, however, ig firmly entrusted to the NRC staff,

10 CF.R. § 51.103(a)(5) (“the Commission shall determine whether or not the adverse

environmental impacts of license renewal are so great that preserving the option of license

10 CFR. § 2.309(f)(1)(iv). (contention must raise issues “material to the findings the NRC must make to
support the action that is involved in the proceeding™); PPL Susquehanna, 50-387-LR, 65 NRC at 305
(contentions must be material to “the findings the NRC must make to support the a license renewal”). '

4 See Vogtle, 52-011-ESP, 65 NRC at 255-56 (dismissing contention because analysis petltzoner alleged was

“lacking” was-not required by NRC regulations).

5 See Deukmejian v. NRC, 751 F.2d 1287 1301 (D. C. Cir. 1984) (“[A]gencies need not dlscuss in detail events
whose probabilities they believe to be inconsequentially small.”).

6 ppL Susquehanna, 50-387-LR, 65 NRC at 309-10 (NEPA achieves its objectives by “ensur[ing] that the agency
. will have available . . . detailed information concemning significant environmental impacts”); Clinton, CLI-
05-29, 62 NRC 801, 811 (2005) (“Our boards do not sit to ‘flyspeck environmental documents or to add details

or nuances.” .
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renewal for energy planning decisionmakeré would be unreasonable”), and therefore are not a
material concern at this stage of the proc:eeding.787

Second, the sum total of NYS’s purported expert cn'ticism; again even if accepted as
correct, amounts to “fly-specking” in view of the comprehénsivénéss of the ER, and confirmed
by the AEI Rep‘ort.788 Each failing, alone, is fatal lto the Proposed Coﬁtentionwtogether théy
reveal that Contention 30 is intended to enable NYSDEC to litigate SPDES issues in this forum,
rather than raise a material dispﬁte with the content of the ER.

31. Proposed Contention 31: Failure to Adequately Analyze Impingement and
Entrainment '

Proposed Contention 31 states:

NEPA REQUIRES THAT THE NRC REVIEW THE

ENVIRONMENTAL IMPACTS OF THE OUTMODED ONCE-

THROUGH COOLING WATER INTAKE SYSTEM USED AT

INDIAN POINT, WHICH CAUSES MASSIVE IMPINGEMENT
& ENTRAINMENT OF FISH & SHELLFISH.”®

In Proposed Contention 31, NYS claims that the ER violates NEPA and the NRC’s
- implementing regulations because the ER purportedly fails to adequately.analyze and quantify
the adverse impacts on the Hudson River fishery from impingement and entrainment allegedly

-caused by IPEC’s once-through cooling system.”® NYS further cbntends that the NRC.sho_uld

~deny the LRA because, allegedly, “massive numbers of fish” are “impinged and entrained by the

81 See PPL Susquehanna, 50-387-LR, 65 NRC at 327 (contention must explain “why . the application is
unacceptable in some material respect”) (emphasis added); Millstone, LBP-04-15, 60 NRC at 94 (“properly
formulated contentions must focus on the license application”); Florida Power & Light Co. (Turkey Point),
CLI-01-17, 54 NRC 3, 25 (2001) (“it is the license application, not the NRC Staff Review” on which
contentions must focus). '

788_ Exelon Generating Co: LLC, CLI-05-29, 62 NRC 801, 811 (2005) (“Our boards do not sit to ‘flyspeck
environmental documents or to add details or nuances.”); ER at 4-1 — 4-88, 8-1 — 8-67; AEI Report at 22-80.

- Petition at 281.

14 at 286-8-7 (the ER “does not provide any estimate of actual numbers of fish impinged or entrained at either

IP2 or IP3. This omission is a major omission because it fails to acknowledge the significant and obvious
environmental impacts of once-through cooling.”).
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intake structures of the once-thrbugh cooling systems,” and unlike “a number of other nuclear
plants around the country” IPEC uses a once-through cooling system that has a “profound effect
on the Hudson River .ﬁshery"’m
Entergy opposes the admission of Proposed Conténtion 31 on the grounds that it (1) falls
outside the “scope"’ of license-renewal, contrary to 10 CFR. § 2.309(f)(1)(iii), vconsistent with
its piain meaning and settled NRC precedent; (2) lacks adequate factual of expert opinion
support, contrary to 10 C.F.R. § 2.309(f)(1)(v); and (3) fails to ¢stablish a genuine dispute with
-Entergy on é material issue of law or fact, contrary to 10 C.F.R. § 2.309(f)(1)(vi).‘ As briefly
detailed below, a license renewal app]icaﬁt need ohly provide a current § 316(b) determinétioh,
~ or equivalent SPDES permits and supporting doéumentation, as Entergy did in its LRA. Thus,
Entergy’s LRA satisfies applicable NRC requirements, particularly § 51.53(c)(3)(ii)(B), and
' NEPA In the final analysis, Proposed Contention 31 amounts to a collateral attack on the
NRC’s‘promulgation of § 51.53(c)(3)(ii)(B), and on that basis alone is inadmissible.””
Moreover, NYS has not established with the requisite factual or expert opinion support
that Entergy’s ER is deficient in any material respect. Rather, NYS simply disputes Entergy’s '
conclusions,. again without adequate support. Lastly, NYS’s c"ontgnt.i'onb could not affect the
'outcdmelof this Praceed_ing as it in no way successfully undermines the data-set presented in

Entergy’s ER, which provides NRC more than adequate data for the necessary analyses. In the

final analysis, NYS’s Proposed Contention 31 amounts to a collateral attack on the NRC’s

Pl 14 at 281-82.

"2 See, e.g., Seabrook, LBP-82-106, 16 NRC at 1656 (contention'which “advocate[s] stricter requirements than
' those imposed by the regulations” is “an impermissible collateral attack on the Commission’s rules” and must
be rejected). ' '
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promulgation of § 51.53(c)(3)(ii)(B), not to mention the pending SPDES Permit administrative

proceedm g before the NYSDEC-appointed ALJs, and is therefore inadmissible.”

a. Proposed Contention 3 1 Is Quiside the Scope of this Proceeding Because ‘

Entergy’s LRA Includes the State-Equzvalent § 316(b) Determination that
Satisfies § 51.53(c)(3)(ii)(B) and NYS Only Disputes Conclusions in the
ER .

As ,detailed above in Entergy’s responSe'to Proposed Contention 30 and not repeated
here, NRC law clearly defines the scope of Entergy’s obligations with respect to the aquatic
impacts that are the subject of Proposed Contention 31. If Entergy provides a current state
detenninétion equivalent to § 3 1.6(b), NRC has no obligation to assess the impact of the proposed
action on the aquatic environment.”*

As also detailed above and not repeated here, in its ER, Entergy pronided NRC with a
copy of its current, effective NYSDEC—issu_ed' SPDES Permit end “supporting docnmentation,”
here the Consent Order eontaining NYSDEC’s equivalent of § 316(a) and (b) determinations for
IPEC.”® Because Ent.ergy has presented a valid and currently effective SPDES permit and
supporting documents in the ER to sadsfy § 51.53(c)(ii)(B), Proposed Contention 31 should not
be admitted. |

In additiqn, te be admissible, Proposed Contentien 31 must state why Entergy’s
| ' 179

discussion in the ER fails to present the information required by 10 C.F.R. Part 51.

Contentions that are not based on the applicant’s ER—that neither identify specific errors: or

3 See, eg., AmerGen Energy Co. (Oyster Creck Nuclear Generating Station), 50-0219-LR, 64 NRC 229, 246-47
(2006) (contention challenging sufficiency of monitoring required by NRC rule is inadmissible collateral
attack). .

™ See 10 CER. § 51.53(c)(3)(ii)(B); CWA, § 511(c); Vermont Yankee, CLI-07-16, 65 NRC at 383 (applicant
~ must “merely” submit the state equivalent of § 316(a) and (b) determinations); 40 Fed. Reg. 60,117-18 (1975);
56 Fed. Reg. 47,016, 47,019 (Sept. 17, 1991).

™5 See ER at Attachment C-and at 4-90 (referencing FEIS, Appendlces F-11 (HRSA) and F-III (Fourth Amended
Consent Order)).

™ Tyurkey Point, CLI-01-17, 54 NRC at 16; see also Vogtle, 52-011-ESP, 65 NRC at 254 (“All properly
formulated contentions must focus on the license application in question . . . .”).
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deficiencies therein—are bgyond the écope and are properly dismissed. Proposed Contention 31,
Whtch states that IPEC’s CWIS operation in the Hudson River is “simply no longer tenable,
either in fact or in law,”™ fails to satisfy this standard. Sighiﬁcant]y, NYS does not set forth
ahy facts or éxpl'ert opinion that establish that IPEC-’S CWIS causes adverse impacts on Hudson
River fish, but merdy asserts that IPEC uses cooling water each day and that the Hudson River

ecology is not ideal.”®

Indeed, NYS only disputes what the ER conqludes, not anvy of the
information or analysis ac’tual]y'in thg ER.7* vB_ecause it “iderttiﬁes no failure of the ER to
contain infoﬁnation,’_’goc'Proposed Coﬁtention 31 should pot,be admittéd.SO] - This result is
particulatly appropriate here, since Proposed Contention 31 is merely a Vehbic-le for reciting
NYS’s views on a Vparticular subject, a likewise impermissible ground for admission of a
802

proposed contention.

b.  The ER Satisfies NEPA, and Proposed Contention 31 Lacks Adequate
Factual or Expert Opinion Support, Contrary to 10 CF.R. § 2.309(H)(1)(v)

Petitioner’s claim in Proposed Contention 31 that Entergy’s ER fails to accurately

quantify the impingement and entrainment impacts of the plant’s operation,®® is inadmissible

804

because it has no credible factual or expert opinion support.”™ NYS, therefore, fails to meet the

NRC’s admissibility requirements for a proposed contention.

"7 Petition at 281.

™ Id at 282, 286.

™ See id. at 287-88 (disputes conclusion that impingement impacts are “small;” disputes conclusion that

. mitigation measures are not needed; disputes that entrainment impacts are “small;” disputes that mitigation
measures are not needed). :

800 PPL Susquehanna, 50-387-LR, 65 NRC at 327.

so1 TurkeyPoznt CLI-01-17, 54 NRC at 18-19 (2001).

%2 ppr, Susquehanna, 50-387-LR, 65 NRC at 327 (dismissing contention that stated petitioner’s viewpoints

regarding the “acceptable” level of biological impact).

83 See Petition at 286-87 (the ER “does not provide any estimate of actual fish impinged or entrained”).

804 Under 10 C.F.R. § 2.309(£f)(1)(v), each contention must include “concise statement of the alleged facts or expert

oplmons which support the requestor’s/petitioner’s position on the issue and on which the petmoner intends to
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(i) The ER Adequately Addresses Impingement and Entrainment

Petitioner’s position that the ER fails to adequately address the potential impingement
and entrainment impacts of IPEC’s CWIS operations is incorrect as a'matter_ of fact vandlaw. As
detailed above, no epeciﬁc assesSment of the substanée of the Proposed Contention, i.e.,
entrainnient or iinpingement, is iequ_ired in Entergy’s ER, because it has included its current
state-equivalent § 316(b) determination. Nonetheless, even if speciﬁc assessment were required,
| Entergy’s ER prevides it in a manner that satisfies NRC regulation and NEPA.

~ More particularly, Entergy’s ER, which as a maiter of ‘law includes all documents
referenced_vtherein and all documents in the related public record,®® fully identifies the potential
impacts of open-cycle cooling in a manner required by NEPA. It summarizes the approximately
three decades of comprehensive, verified data relating to the potential aquatic impacts of IPEC’s
CWIS operation, including with respect to entrainmenvt and impingement, as those terms ire
deﬁned by NRC law and NEPA.5% Entergy’s ER also fully assesses alternatives in a manner
required by NEPA in the context of license renewal, including by speeiﬁcally discussing closed-

7

“cycle cooling.®*”” Indeed, NYSDEC’s own discussion of alternatives, in the interim generic

rely at hearing, together with references to the specific sources and documents on which the reéquestor/petitioner
intends to rely to support its position on the issue.”

805 NEPA regulation and case law are clear that documents referenced in NEPA-mandated reports are deemed -

included in those reports. See, e.g., 40 C.F.R. § 1502.21 (content of EIS includes all documents incorporated by
- reference); Concord Vill. Owners v. Barram, No. 97-Civ. 2607, 1997 U.S. Dist. LEXIS 10773, at *13
(ED.N.Y. July 24, -1997) (“it is accepted practice for an EIS to incorporate other documents by reference”)

(emphasis added). In addition, a petitioner is charged with accounting for all information in the relevant public

record, here the ongoing SPDES permit proceeding before NYSDEC. Duke Energy Corp. (Oconee Nuclear

Station, Units 1, 2, and 3), LBP-04-4, 59 NRC 129, 146 (2004) (“petitioner has an ironclad obligation to
. examine the publicly available documentary material pertaining to the facility” when drafting contentions).

86 ER at 4-8 to 4-24.
897 14 at 8-1 to 8-71.
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FEiS, includes no mor;:‘ alternatives than Entergy considered in its ER, and no more depth in its
discussion.sog

NYS nonetheless contends that Enfergy did not “provide any e’stiméte” of entrainment
and impingement at IPEC.*" | However, ER discussion reflects the ongoing impacts assessment,
with its copious quantiﬁéation of numerous aspects of the relevant fish populations, entrainment
and impingement.®' Morebver, Petitioner has provided witness statements that are incorrect
with respect to their criticism of the ER, are speculative' or scjentiﬁcally indefensib]e about
fisheries conditiohs, or brovide no reasoned basis for concluding that operatfon .of the‘ IPEC
CWIS has had any adverse impaét on Hudson River eéology, iﬁcluding as a. result of entraimﬁent
and impingement.®'! |

By contrast, and consistent with the ALJs’ Issues Ruling, Entergy has retained vleading
national fisheries biologists with extensive, Hudson River-specific entrainment and impingement

expertise who have performed a comprehensive assessment of whether IPEC’s CWIS operations

can be reasonably said, as a scientific matter, to represent an adverse environmental impact to the

808 Little Declaration, Ex. L (FEIS). Compare Little Declaration, Ex. K, DEIS, at VIII-1 to VIII-62 (considering

. prescribed outages; efficient cooling water flow rates; closed cooling water systems; Isotropy modified vertical
traveling water screens; cylindrical wedge-wire (Johnson) screens; fine-mesh screens; barrier nets; fine mesh
barrier systems; behavioral systems; district heating and cooling; importation of power; and ‘multiple choice
alternative)  with FEIS, at 29-36 (considering closed-cycle cooling, modified usage or flow rates; structural
protections such as traveling screens, barrier nets, aquatic filter barriers such as the Gunderboom Marine Life
Exclusion System, and-wedgewire intake structures; and behavioral and deterrent systems). Likewise, the
highly detailed closed-cycle cooling assessment, prepared by leading nuclear engineer Enercon Services, Inc.
(“Enercon”), and submitted to NYSDEC prior to its issuance of the FEIS, is unaddressed in that document, but
reflected in the ER. Compare ER, at 8-1 to 8-19 with FEIS, at 29-36. Consequently, Entergy’s closed-cycle
cooling analysis in the ER, which has the benefit of the Enercon Report, addresses closed-cycle cooling in
greater depth than the FEIS.

809 See Petition at 287.

'

810 See,.e.g., ER at 4-19 (incorporating data discussing impingement).

811 Declaration of Mark T. Mattson, Ph.D. in Opposiﬁon to Riverkeeper Proposed Contention EC-1 and New York.

Attorney General Contention 31-32 { 42, 50, 53 (hereinafter “Mattson Declaration™) (Entergy Exhibit H to

Riverkeeper Answer); Declaration of Lawrence Barnthouse, Ph.D. in Opposition to Riverkeeper  Proposed

Contention EC-1 and New York Attorney General Contention 31 9 21 (hereinafter “Barnthouse Declaration”)
- (Entergy Exhibit C to Riverkeeper Answer).
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aquatic ecosystem.gl'z’gl3 These consultants are: (1) Dr. Lawrence W. Barnthouse, Président and
Principal Scientist of LWB Environmental Services, Inc;; (2) Dr. Douglas G. Heimbuch,
Technical Director in the Natural Resources Group at AKRF; (3) Dr. Webster -Van' Winkle of
Van Winkle Environmental Consulting Co.; and (4) Dr. John R. Young, a senior scientist at ASA
Analysis & Communicatién, Inc.

The expertise of these consultants is unparalleled. Dr. Barnthouse is a leader in the
assessing the potential impacts of enérgy fechnolog'ies in freshwater, estuarine and marine
énvironmentsm., with substantial, first-hand experience assess_ing the Hudson River e.cosystem—'
for nearly two decades on behalf of NRC and USEPA.%" Dr. Heimbuch is a ]eéder in the fields
of fisheries - science and biostatistics with extensive, first-hand experience ‘analyzing fish
abundahce and distribution data from the Hudson River, and again a trust.edrconsultant retained

16

by USEPA and state authorities.®’® Dr. Van Winkle has particular depth and expertise in

assessing the -potential impacts of CWIS withdrawals on ecological communities.®'”  Dr.

812 See generally, AEl Report. By contrast, Petitioner presents its entrainment and impingement contention
through the expert testimony of Mr. Roy. Jacobson, a NYSDEC biologist with no formal education in fisheries
biology, whose graduate education focused on the white-tailed deer and angora goat in Texas. Jacobson
‘Declaration, Ex. A (Resume of Roy A. Jacobson). This can hardly be considered adequate “expert support”
under 10 C.F.R. 2.309(f). See Pub. Serv. Co. of New Hampshire (Seabrook Station, Units 1 and 2), LBP-89-32,
30 NRC 375, 417 (1989) (noting that an expert’s testimony “is not sufficient” since it “is not the testimony of
an expert in that field”), rev’d on other grounds, 32 NRC 135, Comm’w Edison Co. (Zion Station, Units 1 and
2), LBP-80-7, 11 NRC 245, 274 n.154 (1980) (strlklng portions of an expert’s report after he admitted that he
was not an expert in certain fields).

813 AEI Report at 22-80.
Barnthouse Declaration § 1.

¥ q2.
816 Declaration of Douglas G. Heimbuch, Ph. D.in Opposition to Riverkeeper Proposed Contention EC-1 and New
York Attorney General Contention 31 9 1-2 (heremafter “Heimbuch Declaration™) (Entergy Exhibit D to
_Rlverkeeper Answer).

817 Declaration of Webster Van Winkle, Ph.D. in Opposition to Riverkeeper Proposed Contention EC-1 and New

York Attorney General Contention 31 §Y'1-2 (hereinafter “Van Winkle Declaratlon”) (Entergy Exhibit F to
Riverkeeper Answer).
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Young®® and Dr. Mattson®”® have managed the u}nparalleled' Hudson River "datasets for
approximately three decades, and are responsible for the comprehensive, rvén'ﬁed Biological
Monitoring Program (“HRBMP”).820 Dr. Young has first-hand experience assessing the Hudson
River ecology, including pfovidipg entrainment assessment services focusing on IPEC.821 These
consultants are preeminent scientists in their field, and bring to bear substantial knowledge and
expertise _on_ﬁsheries and the Hudson River. |
Since submissién of‘ the LRA, these experts have completed that assessment, titled

~ “Entrainment and Impingement at Indian Point, a Biological Impact Assessment” (the “AEIl

822

| Report”). As noted in the Executive Summary of that Report, its purpose, fundamental

approach and conclusions are as follows:

This report evaluates whether entrainment and impingement by the
respective cooling water intake structures (“CWIS”) at Indian
Point Unit 2 (“IP2”) and Indian Point Unit 3 (“IP3”) have caused
an adverse environmental impact (“AEI”), using biologically-
based definitions of AEI that are consistent with established
definitions and standards of ecological risk assessment and
fisheries management.

The approach involves three elements. First, we use the extensive
Hudson River fisheries datasets to determine (1) whether changes |
in the status of species of interest identified by the New York State
Department of Environmental Conservation (“NYSDEC”) have
occurred since IP2 - and IP3 began commercial operation,
(2) whether cooling-water withdrawals by IP2 and IP3 during this
period could have been responsible for any such changes, or
(3) whether alternative stressors including striped bass predation,

818 Declaration of John_ R. Young, Ph.D. in Opposition to Riverkeeper Proposed Contention EC-1 and New York
Attorney General Contention 31 § 1 (hereinafter “Young Declaration”) (Entergy Exhibit G to Riverkeeper
Answer). :

81 Mattson Declaration ¥ 1.

Young Declaration 9 3.

821 Id

22 A copy of the AEI Report is attached to the Barnthouse Declaration (Entergy Exhibit C to Riverkeeper
Answer).
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zebra mussels, and harvesting are the more probable cause of
perceived changes. ‘

Second, we use a widely-accepted method for quantifying the
impacts of harvesting on the sustainability of fish populations,
termed - the Spawning Stock Biomass per Recruit (“SSBPR”)
model, to determine whether entrainment and impingement at 1P2
and IP3 could have adversely affected the sustainability of the
Hudson River striped bass and American shad populations.

Third, we examine long-term trends in the abundance of all
Hudson River fish species for which adequate trends data sets can
be developed to determine whether species with high susceptibility
to entrainment at IP2 and IP3 are more likely to have declined in
abundance over the past 30 years than are species with low
susceptibility to entrainment.

All three elements of the assessment support a conclusion that.1P2
and IP3. have not caused an AEL Evaluation of alternative
hypotheses concerning the causes of changes in abundance of
Hudson River fish populations found no evidence supporting the
hypothesis-that IP2 and IP3 contributed to these changes. Instead,
the evaluation shows that overharvesting is the most likely cause of
recent declines in abundance of American shad, with striped bass
predation being a potentially significant contributing factor.
Increased predation by the rapidly growing Hudson River striped
bass population is the most likely cause of recent declines in the
abundance of Atlantic tomcod, river herring and bay anchovy.
Striped bass predation probably contributed to the decline in
abundance of white perch, although other unknown causes were
also involved.

* %k *k %

Considered together, the evidence evaluated in this report shows
that the operation of IP2 and IP3 has not caused effects on early

* life stages of fish that reasonably would be considered “adverse”
by fisheries scientists and/or managers. The operation of IP2 and
. IP3 has not destabilized or noticeably altered any important
attribute of the resource. ‘ o

823

"823

AFI Report, Executive Summary.‘

200



Thus, as this Report comprehensively demonstrates, IPEC’s CWIS is not causing an adverse
environmental impact on the Hudson River ecosystem, and Petitioner’s proposed contention' is

thus fatally flawed.

(i) Propose?] Coﬁtention 3 1 Lacks Adequate Expert Support

In addition, Proposed Contention 31 sﬁffers from a lack of expert support.®* Petitioner
submitted two declarations in 'suppo‘rt of this contention, but it nonetheless fails to meet
§ 2.309(f)(1)(v)’s requirements because: (1) Roy Jacobson iS not qualified to give any opinions
én aquatic organism impacts, (2) Wiiliam -Litt]’e. is: not qualified to give scientiﬁc opiniohs

whatsoever, and (3) these alleged experts’ conélusi’qns are improperly speculative..825
First, Petitioner’s supposed expert—Roy Jacobson—is not qualified to give opinions
about fhe possible impact of entrainment or impingement on aquatic organisms.®”® As under the
federal rules, an expert in an NRC proceeding “may qualify as an expert by ‘knowledge, skill,
_experie'nc.e', traini‘ng,.or education’ to teétify ‘[i]f scientific, technical, or other specié]ized
knowledge. will assist the tr_iér of fact to understand the ¢vidence or to determine a fact in

3827

issue. Mr. Jacobson has an undergraduate'degree‘ in Environmental and Forest Biology and a

Master’s degree in Wildlife Ecolbgy, the focus of which was deer and goats in Texas.?® NRC

I3

824 See 10 C.F.R. § 2.309(f)(1)(v) (requiring expert support to admit a contention).

5 As noted earlier, a chart of Entergy’s complete objections to the Declarations of Roy Jacobson and William

Little is submitted herewith as Entergy Exhibit N.

826 See 10 C.F.R. § 2.309(f)(1)(v) (requiring expert support for admissible contentions); Duke Energy Corporation,

CLI-04-21, 60 NRC" 21, 27 (2004) (“a licensing board normally has considerable discretion in making

" ‘evidentiary rulings, such as deciding whether a witness is qualified to serve as an expert”); see also Entergy
Nuclear Vermont Yankee (Vermont Yankee Nuclear Power Station), LBP-04-31, 60 NRC 686, 700 (2004) (the
panel “reasonably may expect” to hear disputes concerning the professional qualifications of experts).

827 Catawba, CLI-04-21, 60 NRC at 27.

828 Jacobson Declaration at Ex. A (resume of Roy Jacobson).
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precedent makes clear that experts must be qualified in the field in which they seek to provide
- expert testimony.829

Federal precedent, which is persuasive authority for NRC,* is entirely consistent witn ‘
NRC’s rule of limiting experts to their respective fields. Thus, although Mr. Jacobson may be
qualified by his education to provide testimony on Texan deer and goats, he is not similarly
qualified by education as a fisheries biolbgis’t, well-versed in entrainment and impingefnent
issues. Moreover, Mr. Jacobson’s resume indicates that he has never performed entrainment or
impingement studies or written peer-reviewed articles on the subject. Merely “reviewing
environmental impact staternents_” or performing “pefmit reviéw’; is not sufficient eXpertise for

831 Mf. Jacobson is therefore not ‘qualified, and Contention 31 should

Mr. Jacobson to draw on.
not be ndmitted fnr want of expert support.

Second, Petitioner’s other supposed expert William Little is an 'NYSDEC attorney and is
thus lacking in relevant scientific qualifications. In his declaration, Mr. Little advances a number
.of noncl_usions_ rega;ding the environmental implications of IPEC’s once*—tﬁrough looking

832

system.®> Mr. Little is an attorney with no apparent fisheries biology (or hydrothermal) training

829 Seabrook, LBP-89-32, 30 NRC at 417 (noting that an expert’s testimony ““is not sufficient” since it “is not the
testimony of an expert in that field”).

80 Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), 72-22-ISFSI, 62 NRC 328, 357
(2003) (nothing that, “the Federal Rules of Evidence, and specifically Rule 702, provide a standard to gauge a
witness’s expert status”); see also Duke Cogema, 070-03098-ML, 61 NRC at 80 (“‘where the opinions of two
experts may appear to be in conflict with each other, Federal Rule of Evidence 702 may also serve as guidance”
in evaluating an expert’s testimony).

81 Indeed, Mr. Jacobson’s declaration highlights his lack of experience. He relies heavily on the studies of

fisheries biologists to make conclusions, albeit speculative ones, regarding Entergy’s operation. Jacobson
Declaration at § 8 (species “seem to be declining in abundance”). He then relies on the declaration of an
attorney for entrainment numbers. See id. at § 20. NRC must not abide these shortcomings.

832 See, e.g., Little Declaration at 4 11, 12, 31, 37-39, 42.
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£33 He, therefore, is clearly secking to provide so-called expert

~ or experience to speak )
testimony outéide his field. NRC precedent proscﬁbes this. 3

- Third, and finally, the declarations of Mr. Jacobson and Mr. Little both suffer from
speculation (as does Dr. Dilk’s, as described above). NRC precedent makes clear that
speculative expert witness statements are inadmissible.¥’ As an example, énd by no means an
.exhaustiv'e list, Mr. Jacobson makes generali’zatiohs about cooling water intake systems that have
no speci.ﬁc applicability to IPEC; rather, a leap of faith is required.®’ 6 Though he relies on it to
overcome his lack of qualifications, Mr. Jacobson also speculatively muses that impingement

7 Speculation such as that is fatal to the

figures “could vary” from literature estimates.®
admission of Contention 31. Thus, Contention 31 lacks adequate expert opinion support and

éhould not be admitted.

c. PropoSed Contention 31 Identifies No Material Dispute '

Even assuming that NRC had jurisdiction to evaluate the substance of IPEC’s SPDES
Permit, which it does not (aé discussed above), and also that Petitioner’s factual assertions
regarding the status of the Hudson River are relevant and correct, which they are not (as

discussed above), to be admissible Petitioner’s Proposed Contention must also be material.” To

833 See id. atq 1.

84 See Seabrook, LBP-89:32, 30 NRC at 417 (noting that an expert’s testimony “is not sufficient” since it “is not

the testimony of an expert in that field”).

See Vogtle, 52-011-ESP, 65 NRC at 253 (observing that “neither mere speculation nor bare or conclusory
assertions, even by an expert, alleging that a matter should be considered will suffice to allow the admission of
a proffered contention”); Duke Cogema, 070-03098-ML, 61 NRC at 80 (noting that “[w]hile the expert’s
method for forming his opinion need not be generally recognized in the scientific community, the opinion must
be based on the ‘methods and procedures of science’ rather than on ‘subjective belief or unsupported
speculation.”); Private Fuel Storage, 72-22-ISFSI, 47 NRC at 181 (stating that “an expert opinion that merely
states a conclusion (e.g., the application is ‘deficient,” ‘inadequate,” or ‘wrong’) without providing a reasoned
basis or explanation for that conclusion is inadequate™). : '

836 See Jacobson Declaration at §9.

8T See id. 22.
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' s‘atis'fy.NRC’s materiality standard, the proposed information must be able to affect the outcome
of this Proceeding.®*® |
Proposed Contention 31 ,does‘ not, and cann'ot,l affect the outcome of ’this Proceeding
because the alleged errors in Entergy’s ER in no way undermine Entergy’s compliance with
NRC regulations (under NEPA).839 Howev.er much Petitioner opposes renewa] of IPEC’s
operating license, it has not shown that Entergy’s ER is so deficient that the NRC could not
perform its required analysis based upon the data thereiri.840 Petitioner lists a number of impacts
.that can be caused by once-through cooling, Petition at 281, 286-87, but it never (1) explains
how inclusion of this in.formatipn in the ER is necessary-to satisfy 10 C.F.R. Part 51; (2) alleges
‘that, in-cqntrast, the information provided in the ER is false or incomplete; or (3) aileges an .error
in Entergy’e analysis that would demand a different outcome. Proposed Contention 31,
‘therefore, fails to comply with 10 C.F.R. § 2.309(f)(1)(vi). Petitioner cannot, moreover, simply
| point"tq its declarations to make the required shvowing.84-’
- What Peﬁtioner does instead'is.merely offer its own opinion reggrding what course the
NRC stéff should follow based on the information already available.**? Petitioner fails to even
explain why Entergy’s data mandates a different outcome than that suggested in the ER; if

merely makes conclusory stat_ementsr about what should Qccur.843 The responSibility of drawing

8_38 10 CF.R. § 2.309(f)(1)(iv) (contention must raise issues “material to the findings the NRC must make to.
support the action that is involved in the proceedmg”) PPL Susquehanna, 65 NRC at 305 (2007) (contentions
must be material to “the findings the NRC must make to support the relicensing”).

89 See Vogtle 52-011-ESP, 65 NRC at 255-56 (dlsmlssmg contention because analysis petmoner alleged was

“lacking” was not required by NRC regulations). -

0 ppL Susquehanna, 50-387-LR, 65 NRC at 309-10 (NEPA achieves its objectives by “ensur[ing] that the agency
.. will have available . . . detailed information concerning significant environmental impacts”).

¥ Vogtle, 52-011-ESP, 65 NRC at 253-54 (;‘simply attaching material . . . without setting fonh an explanation of

that 1nformat10n s significance, is inadequate to support the admission of the contention.”).
¥2 See, e.g., Petition at 281 (“The perpetuation of once-through cooling here . . . is simply no longer tenable™).

¥ See eg., id at 289 (“Based on the data . . . closed cycle cooling . . . is the only answer here.”).
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such conclusions, however, is firmly entrusted to the NRC staff®** A discuSsiéﬁ of the proper
conclusion to draw from this data-set is, therefore, not a material concern at this stage of the
Prloceeding.845

This is highlighted by the fact that the discussion of impactsv required by NEPA is
governed by a “rule of reason” standard—heither IPEC in its ER nor the NRC in its SEIS need
pursue all possiible avénues of analysis.846 So long as “a reasonably thorough discussion of the
significant aspects of the probable environmental consequences” occurs prior to license reheWal,
NEPA js satisfied.®*’ |

Additionally, the. sum -total of Petitioner’s purported expert cﬂticiém, again even if
accepted as correct, amounis to “background noise” in view of the. comprehensiveness of the ER,
and confirmed By fhe AEI Report.**® The sum of Petitioner’s challenge to the ER in 'Proposed
Contention 31 consists merély of describing certain conclusions in the ER as “misleading” or
“self-serving” without explaining how these supposed errors undermine the data-set as a

whole—and it is the adequacy of the data set which is a key component in satisfying NEPA %

¥4 10 CFR. §51. 103(a)(5) (“the Commission shall determine whether or not the adverse environmental impacts

of license renewal are so great that preserving the option of license renewal for energy planning decisionmakers
would be unreasonable”). :

5 See PPL Susquehanna, 50-387-LR, 65 NRC at 327 (contention must explain “why the application is
unacceptable in some material respect”) (emphasis added), Millstone, LBP-04-15, 60 NRC at 94 (“properly
formulated contentions must focus on the license application”), Turkey Point, CLI-01-17, 54 NRC at 25 (“it is
the license application, not the NRC Staff Review” on which contentions must focus). ‘

%6 Deukmejian, 751 F.2d at 1300 (applying “rule of reason” and allowing NRC to proceed without performing

addmonal analysis requested by petitioner). '

87 Dubois v. United States Dep't of Agric., 102 F.3d 1273, 1287 (1st Cir. 1996) (“rule of reason [applies] in
determining whether an EIS contains a reasonably thorough discussion of the significant aspects of the probable
environmental consequences”). '

% ER, 4-1 t0 4-88, at 8-1 to 8-67.

849 Petition at 287-88.
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. The data underlyjng’ the ER, however, corisisté of a nearly fo_rt};-year assessment and was
chéracten'zed by NYSDEC staff as “probably, the best data set on the planet.”y850 For Petitioner
'to state that the impacts caused by impingement and entrainment are “far from small” is fér from
an assault on the adeqﬁacy of the ER under 10 C.F.R. Pért 51. Proposed Céntention 31 is no
more than an impermissible at.tempt’to “fly-speck” the ER by challenging its minor cietails while
1gnor1ng the value of the document in its entirety.®"

In - the ﬁnal analysis, Proposed Contention 31 is again entirely geared towérd ‘the
conclusion that Entergy must retrofit with closed-cycle cooling—Petitioner’s final statement on
this topic is that “the data” (a tacit admission that the data-set provided is sufficient) mandatés’
“closed cycle cooling.” This is a conclusion that is impermissible under NEPA, which can
corﬁpel no outconie.gs’2 Hence; Proposed ‘Contention 31 is immaterial at its very core, and

inadmissible.

32, Proposed Contention 32: Failure to Conform to the Endangered Species Act

Proposed Contention 32 states:

NEPA REQUIRES THAT THE NRC REVIEW THE
ENVIRONMENTAL IMPACTS OF THE OUTMODED ONCE-
THROUGH COOLING WATER INTAKE SYSTEM USED AT

- INDIAN POINT, WHICH HARMS ENDANGERED SPECIES
AND CANDIDATE THREATENED SPECIES.?3

850 See, e.g., Letter from William Sarbello (then- NYSDEC staff-person) to Proposed § 316(b) Rule Comment
Clerk, United States Environmental Protection Agency, Attachment at 15 (Nov. 9, 2000) (submxtted herewith as
Entergy Exhibit I to Riverkeeper Answer).

' Swanson v. United States Forest Serv., 87 F.3d 339, 343 (9th Cir. 1996) (upholding EIS containing adequate
discussion of environmental consequences in spite of allegations of specific factual errors).

82 Robertson v.. Methow Valley Citizens Council, 490 U.S. 332, 350-51 (1989) (“If the adverse environmental
“effects of the proposed action are adequately identified and evaluated, the agency is not constrained by NEPA
from deciding that other values outweigh the environmental costs.”).

853 Petmon at 290.
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In this contention, Peﬁtioner argues: (1) that NRC’s épproval of the LRA “might”
' jeopardiée the continued existence of the Hudson River shortnose sturgeon population; and
(2) that Entergy is in \-/iolation of the Endangered Species Act, 16 U.S.C. § 1531, et. seq. (the
“ESA”), because it does not possess an incidental take permit for the impingement of shortnose
s‘a;lrgeon on ’t.hei intake screens at IPEC.%*
Entergy opposes the admiséion ;Of Proposed Contention 32 on the grounds tha;t it is
(1) outside the scope of this license renewal proceeding, contrary to 10 C.F.R. § 2.309(f)(1)(i1),
| (2) not adequately supported in fact or law, contrary to 10 C.F.R. § 2.309(f)(1.)(v), and (3) does
not show a genuine _’ dispute on a material issué of law or fact contrary to 10 C.F.R.
§ 2;309“)»(1)(\&). More specifically, Entergy is required in the ER only to assess the impacts of
operations during the license fenewal period on threatened and endangered species, and any
decision as to whether approval of the LRA‘ Will jeopérdiZe the continued existence of a species
‘is left to the consﬁltation process between the NRC.and the National Marine Fisheries Service
(“NMFS”). Moreover, Petitioner provides-no basis for its speculation that continued operations
during the license rene\yal period would jeopardize shortnose sturgeon, aﬁd the evidenée is to the
coﬁtrary. Second,: Entergy is not réquired to demonstrate compliance with the ESA in the ER
and, in any event, Entergy already holds the requisite approvals under the ESA for the operation
of IP_EC.»

a. The ER Provides the Required Analysis of Impacts to Threatened and
Endangered Species :

‘Entergy’s obligation to address endangered and threatened species in the ER is

circumscribed as follows: “[TThe applicant shall as'sessAthe impacts of the proposed action on

84 See Petition at 32.
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~ threatened or endangered species in accordance with the [ESA]*® The ER contains the
required assessment of fhese impacts in §§ 4.10.5 and 4.10.6. As documented in these sections,
Entergy corresponded with NMEFS to reqhest a listing of all threatened and endangered species in
the vicinity of IPE_C.856 Working fromvthis NMFS-supplied list, Entergy proceeded to address
each of the speciés identified by NMFS, in particular the shortnose sturgeon, and the potential
for impacts to each.**’ Nowhere in Proi)osed Contention 32 does Petitionef allege that the ER is
incomplete or otherwise lacking in information with regard to its assessment. Thus, contrary to
10 C.F.R. § 2.309(f)(1)(i1), there are simply no bases presented by Petitioner that might warrant
adrﬁission of this proposed contention. ** |

As discussed in the ER, Entergy acknowl:edges that the NRC must undertake the -
consultation process with NMFS under § 7 of the ESA and, as relevant here, ensure that its
approval of the LRA is not likely to jeopardizev the Hudson River shortﬁose sturgeon
p'opulation‘.859 Petitioner’s assertion that approval of the LRA “might jeopardize the continued

existence of the shortnose sturgeon, which become impinged on the intake screens at IP2 and

IP3,7860 ig unfounded speculation and, indeed, is contradicted by the express findings of NMFS

83510 C.F.R. § 51.53(c)(3)(ii)(E).
856 See ER at 4-27, 28.

87 See id. at 4-28 — 4-31. The ER also identified the Atlantic sturgeon as a candidate for listing by the NMFS. See
id. at 4-28. However, it is not presently a threatened or endangered species under the ESA and, therefore, while
potential affects on this species were described in the ER, such a discussion.is not required by 10 CF.R. §

© 51.53(c)(3)(1iN{(E) (requiring assessment of impacts on threatened and endangered species only).

88 See also PPL Susquehanna, 50-387-LR, 65 NRC at 327 (petitioner “identifies no failure of the ER to contain
information” and, therefore, the contention is outside the scope of the license renewal proceeding).

859 See ER,Aat 4-27, 4-31; see also 16 U.S.C. ,§ 1536(a)(2) (“Each Federal agency. shall, in consultation with and
with the assistance of the Secretary, insure that any action authorized . . . by such agency . . . is not likely to

~ Jeopardize the continued existence of any endangered or threatened species . . . .”). '

80" Petition at 291 (emphasis added). '
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for IPEC and in other matters involving the Hudeon River shortnose sturgeon population.861 As
NYSDEC is aware, ehortnose sturgeon are not susceptible to impingement or entrainment,®*? and
their number has expanded significantly throﬁghout the priof 30 years of IPEC operations.863
.Contrar.y to 10 C.F.R. § 2.309(f)(1)(v) and (vi), the Petitioner has failed to provide any expert
opinion to boister its conjectn,re,' or reference to the ER that might support this ‘is‘sue. Thus, it
would seem unreasonable to conclude that continued operations woula suddenly jeopardize this
species. It would also be eontrery to established NRC precedent prohibiting contentions based
upon speculation to admit Proposed Contention 328 In any event, Entergy and NRC will—as

they must—abide by their ESA obligations resulting from the consultation process. Petitioner’s

speculation as to those obligations is not germane to that process or this proceeding.

b. Entergy Does Not Require an Incidental Take Permit Under the ESA

As noted above, Entergy’s obli gati.on.is to assess in the ER the impacts of the approval of
the LRA on threatened and endangered specie.s.865 Entergy is not obligated to dernonstrate
compliance with the ESA in the ER and, therefore, Petitioner’.s allegetions of nencompliance
with the ESA areloutside the scope of this proceeding.866

Moreover, and contrary to Petitioner’s allegations, Entergy is in cornpliance with the

ESA. As a general rule, the ESA prohibits the taking of an endangered species’.867 However, this

See ER, at 4-29 (citing NMFS 2000 Environmental Assessment mdlcatmg a four-fold increase in the Hudson
River shortnose sturgeon population since the 1970’s).

86z Mattson Declaration ¥} 34.

5. Seeid. 436 (discussing the 400% increase in Hudson River shortnose sturgeon since the late 1970’s).

84 See Vogtle, 52-011-ESP, 65 NRC at 253 (observing ‘that “neither mere speculation nor bare or conclusory

assertions, even by an expert, alleging that a matter should be considered will suffice to allow the admission of
a proffered contention”)

865 See 10 CF.R. § 51. 53(c)(3))(E).

866 See Vogtle, 52-011-ESP, 65 NRC at 255-56 (dismissing contention because analysis petitioner alleged was
“lacking” was not required by NRC regulations).

87  See 16 U.S.C. § 1538(a)(1)(B) (prohibiting the taking of any endangered species).
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| geheral rule does not apply to any taking contemplated in a Eiolqgical opini(;n issued under
§ 7(b) of the ESA that concludes that the proposed action will not jeopardize the endangered |
species.868 Indeed, Congress’ specific intention was to avoid duplicative incidental take permits
where a biological opinion had been issued:

The purpose of Section 7(b)(4) and the amendment to Section 7(0)
is to resolve the situation in which a Federal agency or a permit or
license applicant has been advised that the proposed action will not
‘violate Section 7(a)(2) of the Act but the proposed action will
result in the taking of some species incidental to that action -- a
clear violation of Section 9 of the Act which prohibits any taking
of a species. The Federal agency or permit or license applicant is
then confronted with the dilemma of having a biological opinion
which permits the activity to proceed but is, nevertheless,-
proscribed from incidentally taking any species even though the
incidental taking was contemplated in the biological opinion and
determined not to be a violation of Section 7(a)(2). The
Committee intends that such incidental takings be allowed
provided that the terms and conditions specified by the Secretary
to minimize the impact of the taking are complied with %

As discussed in the ER, but overlooked by Petitioner in Proposed Contention 32, in 1979,

Dr. Michael J. Dadéwell of NMFS issued a biological opinion under § 7(b) of the ESA -on the

impavct on shortnose sturgeon of oncc-through cooling af, émong other féciliti_es, IPEC.*™ That
opinioﬁ concluded that:

the once through cooling system of the power plants involved in .
this case is not likely to jeopardize the continued existence of the

shortnose sturgeon because, even assuming 100% mortality of

impinged fish, its contribution to the natural annual mortality is
" negligible. In addition, the biology of the shortnose sturgeon

effectively isolates the species from most of the effects of power

‘plant intakes.*”" :

868 See id. § 1536(0)(2).
89 H.R.REP. NO 97-567, at 2826 (1982) (Endangered Species Act of 1982) (empha81s added)

870 See ER at 4-30.

81 See DADSWELL BIOLOGICAL OPINION 16-17 (referenced ER at 4-30) (emphasis supplied). Indeed, NYSDEC

has acknowledged that this opinion had been rendered. See FEIS, at 26 (“In testimony to the EPA in 1979,
NMFS concluded in a Biological Opinion made pursuant to Section 7 of the Endangered Species Act that the
i
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Given ‘th’ese negligible impacts, the Biologiéal Opinion did not require any mitigation or
monitoring aésociated with the operations of IPEC or, for tﬁét mattcr, any of the other power
plants addressed in the Biological Opinion. Thus, because the incidental take of shortnose
sturgeon due to the operation of IPEC was specifically contemplated in t};é Biological Opinion,
Entergy dQes not require a separate (and, as Congress haé ifldicated, duplicative) incidental take
perfnit covering the same activity. |

Based upon the foregoing, Proposed Contention 32 should be dismissed in its entirety.

once-through cooling system of the power plants did not pose a threat to the shortnose s'turgeon population in
the Hudson River.”). ‘
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- V. CONCLUSION

For the foregoing reasons, NYS has submitted no admissible contentions. Accordingly,
its Petition must be denied.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Lawrence G. McDade, Chair
Dr. Richard E. Wardwell
Dr. Kaye D. Lathrop

In the Matter of ) Docket Nos. 50-247-LR and 50-286-LR
. ) , . |
ENTERGY NUCLEAR OPERATIONS, INC. ) ASLBP No. 07-858-03-LR-BD01
_ ) g
- (Indian Point Nuclear Generating Units 2 and 3) )  January 22, 2008
) : .

CERTIFICATE OF SERVICE

I hereby certify that copies of “Answer of Entergy Nuclear Operations, Inc. Opposing:
New York State Notice of Intention to Participate and Petition to Intervene” were served this
22nd day of January 2008 upon the persons listed below, by first class mail and e-mail as
shown below. 'Due to the size of the multiple exhibits to be filed in this proceeding, the
exhibits have been provided in hard copy only, via first class mail.

Office of Commission Appellate Adjudication Administrative Judge

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
- (E-mail: ocaamail@nre.gov)

~

Administrative Judge

Richard E. Wardwell

Atomic Safety and Licensing Board Panel
Mail Stop: T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

(E-mail: rew@nrc.gov)

1-WA/2906777

Lawrence G. McDade, Chair

Atomic Safety and Licensing Board Panel
Mail Stop: T-3 F23 :

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

(E-mail: lgml@nrc.gov)

Administrative Judge

Kaye D: Lathrop

Atomic Safety and Licensing Board Panel
Mait Stop: T-3 F23

U.S. Nuclear Regulatory Comrmsswn

- Washington, DC 20555-0001

(E-mail: kdl2@nrc.gov)



Office of the Secretary *

Attn: Docketing and Service

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(E-mail: hearingdocket@nrc.gov)

Zachary S. Kahn

Law Clerk

Atomic Safety and Licensing Board
Mail Stop: T-3 F23

U.S.-Nuclear Regulatory Commission .

Washington, DC 20555-0001
(E-mail: zxkl@nrc.gov)

Manna Jo Greene

Environmental Director

Hudson River Sloop Clearwater
112 Market Street

Poughkeepsie, NY 12601

'(E-mail: mannajo@clearwater.org)

Stephen C. Filler, Board Member
Hudson River Sloop Clearwater, Inc.
303 South Broadway, Suite 222
Tarrytown, NY 10591 '
(E-mail: sfiller@nylawline.com)

* Phillip Musegaas, Esq.

Victor M. Tafur, Esq.
Riverkeeper, Inc.

828 South Broadway

Tarrytown, NY 10591

(E-mail: phillip@riverkeeper.org)
(E-mal: vtafur@riverkeeper.org)

Sherwin E. Turk, Esq.

Lloyd B. Subin, Esq.

Beth N. Mizuno, Esq.

Office of the General Counsel

Mail Stop — O-15 D21

U.S. Nuclear Regulatory Commission

- Washington, DC 20555-0001

(E-mail: set@nrc.gov)
(E-mail: lbs3@nrc.gov)

(E-mail: bnml@nrc.gov)

' Nancy Burton

147 Cross Highway
Redding Ridge, CT 06876
(E-mail: NancyBurtonCT@aol.com)

Justin D. Pruyne, Esq. _
Assistant County Attorney, Litigation Bureau
of Counsel to Charlene M. Indelicato, Esq.
Westchester County Attorney

148 Martine Avenue, 6th Floor

White Plains, NY 10601

(E-mail: 1dp3@westchestergov.com)

Diane Curran, Esq.

Harmon, Curran, Spielberg, & Eisenberg,
L.LP.

1726 M Street N.W., Suite 600
Washington, D.C. 20036

(E-mail: dcurran@harmoncurran.com)

Thomas F. Wood, Esq.

Daniel Riesel, Esq.

Sive, Paget & Riesel, P.C.

460 Park Avenue

New York, NY 10022

(E-mail: driesel@sprlaw.com)




Robert D. Snook, Esq

Assistant Attorney General

55 Elm Street

P.O. Box 120

Hartford, CT 06141-0120

(E-mail:- Robert.Snook@po.state.ct.us)

Andrew M. Cuomo, Esq.

Attorney General of the State of New York

John J. Sipos, Esq.

Assistant Attorney General

The Capitol

Albany, NY 12224-0341

(E-mail: john.sipos@oag.state.ny.us)

Joan Leary Matthews, Esq.

. Senior Counsel for Special Projects
Office of General Counsel

New York State Department of
Environmental Conservation

625 Broadway

Albany, NY 12207

(E-mail: jlmatthe@gw.dec.state.ny.us)

* Original and 2 copies

Susan H. Shapiro, Esq.

21 Perlman Drive

Spring Valley, NY 10977
(E-mail: Palisadesart@aol.com
mbs@ourrocklandoffice.com)

John LeKay .
Heather Ellsworth Burns-DeMelo
Remy Chevalier

Bill Thomas

Belinda J. Jaques

FUSE USA

351 Dyckman Street

Peekskill, NY 10566

(E-mail: fuse_usa@yahoo.com)




