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In the Matterof D ) Docket Nos. 50- 247 LR and 50-286- LR

)
ENTERGY NUCLEAR OPERATIONS INC: ) ASLBP No. 07 858-03-LR- BDOl
)

~ (Indian Point Nuclea_r Generatmg Units2and3 ) J a_nuary 22, 2008

ANSWER OF ENTERGY NUCLEAR OPERATIONS, INC. OPPOSING FRIENDS
"UNITED FOR SUSTAINABLE ENERGY’S SUPERCEDING PETITION TO
INTERVENE AND REQUEST FOR HEARING

1. INTRODUCTION

In accordance with 10 C.FR. § 2.309(h), Entergy Nuclear Operatlons Inc. (“Entergy” or
“Applicant”), applicant in the above4captioned matter, hereby files its. Answer to “Superceding
‘ Formal Petition to Inte'rVeue, Formal Request fcr ‘Hearing, and Contenticus,’f filed on or about
December 24, 2007 (“.Petition’_’),‘by Friends United for Sustainab_le Energy, USA (“FUSE"’). The
'Petition responds tc‘ .the United States Nuclear Regulatory Commission’s (“NRC” or
“Commlssmn”) “Notlce of Acceptance for Docketlng of the Appllcatlon and Notice of :
B Opportumty for Hcarmg, pubhshed in the F. ederal Regzster on August 1, 2007 (72 ch Reg
42,134) (“Hea_rmg th1ce”)_ | concer_mng Entergy s application to renew the'cp_eratmg licenses for
‘ ) tlle_Indi_an Point Nuclear Generating, Units'.-2» and 3, also referred toA as Indian 'Roint Energy -
- :'_Ce'n.ter; '(‘.‘IP_EC.”). As dlscussed below,v v' Petitioner has not satisﬁed the Commis‘sion_"s

, requirements'. to intervene in this matter, having failed to pro'ffer at -least,‘ one admissible



Acontention. Therefore, pursuant to 10 C.F.R. §2.‘309,: the Petition should be denied in its

entirety.

1. - BACKGROUND -

/ ‘ o .
e On:Apr_ilv 23, 2007, as supplemented by .lett_ers date,dl May 3, 2007 and June 21, 2007,

'Enter‘gyl submitted an application to the NRC to renew the IPEC,' Units 2 and 3 operating licenses

- (License Nos. DPR-26 and DPR-64) for an additional 20 years (“Applicati.on”)._l v The
CemmiSSion*s _Hearing Notice stated t‘hat. _any petson whose interest may be affected'by ‘this-

“ proceeding and who wishes to participate as a party in the proceediné must file a petition fof
leave to intervene within 60 days of the Notice (z e, by October 1, 2007), in accordance. with tne

: proviéions of I0C.FR.§ 2.3(‘)9.2 That Notice advised:

Requests for a hearing or petitions for leave to intervene must be
filed in accordance with the Commission’s “Rules of Practice. for
Domestlc Llcensmg Proceedlngs in 10 CFR Part 2.}

~ Since p_ubli'cation of the Notice, FUSE has submitted no fewer than five petitions to intervene,
~ has been repeatedly admonished regarding adherence to the Commission’s Rules of Practice and

basic standards of decorum, and has seen its original represeritative barred from this proceeding.’

‘v Entergy subsequently submltted one amendment to the Apphcatlon on December 18, 2007. See Letter from F..
- Dacifmo, Entergy Vice President, License Renewal, to NRC Document Control Desk (Dec 18, 2007) available

at ADAMS Accession No. ML073650195.-
72 Fed. Reg, at 42,134 (Aug. 1, 2007).
Id ' '

See Motion of Entergy Nuclear Operatlons Inc to Strike Supercedmg Request for Hearlng and Petltlon to
Intervéne by Friends United. for Sustainable Energy, USA (Jan. 10, 2008); see also Licénsing Board Order

- (Administrative Matters and Directing Parties' Attention to Requ1rements of Proper Service) (Oct. 29, 2007);
"“Licensing Board Order (Denying an Extension of Time Within Which to File Requests for Hearing) (Nov. 27,
2007);.Licensing Board Order (Denying Entergy’s Motion to Strike But Sua Sponte Striking FUSE’s Multiple -
Requests for- Hearing) (Nov. 28, 2007); Licensing Board Order (Censure of Sherwood Martinelli) (Dec. 3,

2007), aff’d: CLI-07-28 (Dec. 12, 2007). By filing this Answer, Entergy does not withdraw or otherwise waive

_ its Motion to Strike FUSE’s Superceding Petition, filed on January 10, 2008, nor.alter its position with respect

to a similar motion filed by the NRC Staff on January 4, 2008, as supplemented on January 9, 2008.



On October 1,7 2007, the Commission extended the period fo_r. ﬁllng reqhests for hearing
 until November 30, 2007.° Ih accordance with that extension, FUSE, on Novetnber 30, ',2067,
filed its .Petit.i_on to intervene in‘_this preceedi_ng. On December 13, 2007, the ‘Li_censing. Beard |
. _issned an Order (Bafring Sherwood Martinelli [to that point, FUSE’s 'representati\te] From
FUrther Participation In This P;Qeeeding), based on counsel's reply to .the‘ Board"s December 3,
2007 Order (Censure of Sherwood Maftinelli).. In its December 13th Order, the Boerd also

directed that:

in order to be considered for intervener status in this proceeding,
FUSE will complete the following actions in a revised Superceding
Request for Hearing and Petition for Leave to Intervene and submit

~ it to this Board no later than December 24, 2007: 1) clearly label
the revised petition as the “Superceding Request for Hearing -and
Petition to Intervene,” with each page numbered, and an index
listing all of the attached exhibits; 2) modify the petition to reflect
the new representation (e.g., changing, as needed the first person .
pronouns) and to delete or correct language not meeting common
standard of practice and decorum; 3) verify that all proffered
contentions are numbered sequentially; and 4) certify that the
numbered contentions are the only ones to be considered by the
parties and the Board.®

The Board further cautioned FUSE that

we expressly advise FUSE that this is not a license to add
additional contentions, -to substantively amend  contentions

~ previously filed, or to develop additional bases in support of those

- previously submitted contentions. Rather, it is only an opportunlty
to make clerical and admiinistrative corrections to the Request for

~ Hearing and Petition t¢ Intervene that was filed on November 30,
2007, so that FUSE’s Superceding Petition will be in a form that is
acceptable to the Board, and the procedure will be fair to the other -
participants in this htlgatlon

Extension of Time for Filing of Requests for Hearmg or Petitions for Leave To Intervene in the License
Renewal Proceedlng, 72 Fed. Reg: 55,834 (Oct. 1, 2007). ‘

Licensing Board Order (Barring Sherwood Martinelli From Further Parucxpatlon In This Proceedlng) at 5 (Dec
13, 2007) (unpubhshed) S

7 Id.at5ni2.



- As noted above, FUSE filed ‘vit's Petitton on or about December 24, 2007,’; to which Entergy now
- responds in accordance with the Board’s sch_edule.l9

| To be admi_tted as a party to this pr_oceeding, Petitioner must demonst_rate standing and -
i must smeitat least oneadmissible contention within the scope of this proceeding.. In Section
I1I below, Entergy aeknowledges tnat the.Petitioner has .demonstrated. standing to participate as a
party to this proceeding pursuant to 10 CF. R § 2. 309(d)(1) but shows that FUSE has not
demonstrated that it is entitled to dlscretlonary intervention under 10CFR. §2. 309(e) Section
' tV of thls Answer descrlbes the standards governlng the admxssxblhty of proposed contentlons
and demonstrates that none of P_etitione'r’s proposed content_ions is admissible. Therefore, the
Petition should be denied in its entirety.

| IIL STANDING
A, Apphcable Legal Standards and Relevant NRC Precedent
‘Both the Commission Hearing thlce for this proceeding and NRC regulations require a

: pe’titio'net to set forth: (1) the nature of its right under the' Atomic Energy Act (“AEA”) of 1954;
| as amended, to be made a party to the preceeding; (2) the nat:ure' and extent of its property,
.. financial, or other intelfest in the proceeding; and (3) the possible effect'of any decision or order
that may be issued in the _Vnroceeding on its interest. ‘m Thus,“ petitioner must demonstrate either

that it satisfies the traditional elements of standing, or that it has presumptive standing based on

: Notwnthstandmg the Board’s very explicit direction, FUSE’s Supercedmg Petmon falls to° comply with the
‘Board's December 13, 2007 Order and basic standards of decorum, by, for example, comparing’ Entergy to
~“Adolph Hitler” and charging the NRC and Entergy with “prostitut[ing] the license renewal submittal..-
Superceding Petition at 153, 277. FUSE also violated the Board’s Order prohibiting substantial'_amendm_e'nts to
its Petition. See generally Entergy’s Motion to Strike FUSE’s Superceding Petition, and note 4 above. '

The Board dlrected Entergy and the NRC Staff to file their answers to all timely -petitions to intervene on or
before January 22, 2008. See Licensing Board Order (Granting -an Extension of Time to Clearwater Within

. Which to File Requests for-Hearing) at 3 n.8 (Nov. 27,-2007) (unpublished); see also Licensing Board Order
(Clarifying Tlme for Entergy to File Answer to CRORIP 10 C.F.R. 2.335 Petmon)(Jan 2,2008).

0 See72 Fed. Reg at42,135; 10 C.F. R §2. 3()9(d)(l)



gedgraphic proximity to the proposed facility."!  These concepts, as well as organizational
standing and discretionary intervention, are discussed below.

1. Traditional Standing

To de_términ_e whether a petitioner’s'intefést provideé a sufficient basis for,intcrvenﬁoh,
‘_‘the Co_mmission has'long.lookéd for guidance to current judicial conceptvsvof steindinv_g.”12 Thus,
to .demo.nstre.ite standing, a petitioner r'nustl show: (1) an aétual or threatened, coﬁcfeté and
paﬁicularizéd injury that is (2) fairly traceable to the challenged acti(_)’h and (3) likely to b’e'
redfessed bya fe‘xvorable'de:ci.?sion.13 These three criteria are commonly -reférred to as injufy-irig
fact, ‘causal_ity, and redressability, respe_ctively.

First, a petiti,one_r’s_injury in féct showing ‘;reCiuires more .than an injury to é_ cogniéable
.. interest. It reqﬁires that thc. pany seeking révi_ew be himsélf_ among the injured.”"* Tﬁe injury
: Iﬁust bé “concrete and pa'rticﬁla.rized‘” not “conjectural” or “hypothetical.”15 As a resuIt,v

'standlng w111 be demed when the threat of injury is too speculatlve 16

Additionally, the alleged
“inju’ry in fact” must lie within “the zone of interests” protected by the statutes govérning' the

proceeding either the AEA or the Natiohal 'Envircinmental Policy Act of 1969, as amended

. See Exelon Generatton Co., LLC (Peach Bottom Atomxc Power Stanon Umts 2 and 3) CLI-05-26, 62 NRC
+ 577,579- 83 (2005). - _ A

2 Quivira Mining Co. (Ambrosm Lake Facmty, Grants, N.M.), CLI-98- 11, 48 NRC 1, 5-6, aff’d sub nom.

Envirocare of Utah, Inc. v. NRC, 194 F.3d 72 (D. C Clr 1999)(01tat10ns omltted)

13 See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185 195 (1998)(citing Steel

. Co. v, Citizens for a Better Env't 523 Us. 83, 103-04 (1998); Kelley v. Selin, 42 F. 3d 1501, 1508 (6th Cll‘
' 1998) . . '

14 Sterra Club v. Morton, 405 U S. 727, 734-35 (1972)
Sequoyah Fuels Corp. (Gore, ’Oklahoma Site), CLI-94-12, 40 NRC 64, 72.(1994) (citations o'mitte_d).’
. ]A6 Id : : - e H



" (“NEPA™)."7 “The 'inju.ry in fact, therefore, must generally involve potential radiological or
environmental harm.'® |

| Second, a petitioner must establish that the injuries alleged are. fairly “traceable to the
propoSed 'action‘,‘ in this cas.e the renewal of IPEC Unit 2 and 3 operating licenses for an
ladditional 20 years.' Although petltloners are not requlred to.show that the i 1nJury flows directly
from the challenged action they must nonetheless show that the “chain of causation is -
plausrble 20 The relevant inquiry is whether a cognizable 1nterest of the petitioner might be
adversely affected by one “of the possible outcomes of the proceeding. |

| Finally,- each oetitioner' is required to show that “its actual or threatened injuries can be
cured‘ by. so-me action of the [NRC].”? AIn other words, each petitioner niust demonstrate that the
injnry can be redressed by a decision in this proceeding. Furthermore, .“it. must be likely, as

oppos_ed to merely speculative that the injury will be_redressed by a favorable decision.”” -

2. ‘ Standing Based on Geographic Proximity
| _, Under NRC case _law,_a petitioner may in some instances be presumed to have fulfilled
“the judicia’ll _standards for standing based on his or her geo graph'ic proximity to a facility or source
of rad‘ioa_ctivit')'l.24 “Proxirnity” standing rests on the presumption that lan accident :associated

" with the nuclear facility could adversely affect the health and safety of people working or living

B 'Qutvzra Mmmg, CLI-98-11, 48'NRC at 5.

See Pac. Gas & Elec Co. (Diablo Canyon Nuclear Power Plant, Umts 1& 2) CLI 02- 16, 55 NRC 317 336
" (2002). . .

19 Sequoyah Fuels, CLI 94- 12 40 NRC at7s. -
20 Id

2 Nuclear Eng g Co. Inc (Shefﬁeld 11l. Low-Level Radioactive Waste Disposal Site) ALAB-473, 7 NRC 737
743.(1978). .

Sequoyah F: uels Corp (Gore Oklahoma Site Decommissioning), CLI-01 2 53 NRCO9, 13 (2001)

. Sequoyah Fuels, CLI-94-12, 40 NRC at 76 (quotlng Lujan v. Defenders of ledlzfe 504 U.S. 555, 561 (1992) '
(internal quotatlons omltted)) .

22

M Peach Bottom, CL1-05-26, 62 NRC at 580.
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. offsite but_ within a certain distance of that facility.” The NRC has held that the proximity -
: ‘presnmption is s'nfﬁcient to confer Standing on an individual or group in proceedings conducted

' pursuant to 10 C.F.R. Part 50 for reactor constructlon permlts operating licenses, or 51gn1ﬁcant ,
license amendments. % The proxnnlty presumption, which has been defined as bemg w1thm a
50-mile radius of plants, applie_s to licensc renewal cases as well.??

3.  Standing of Organizations

- An o_rganization that wishes to int;rvené ina proce:e'd’ing may do so either in its own right
-(by demonstrating injury.to its -organizational interests), of in-a representative capacity (by
demonstrating har_m_,to the interests o.f its 'members).zg To ;‘inte'rvene in a proceeding in its nwn
" right, an organization must allege just aa' an individual petitioner must 'tnat 1t will suffer an
immediate or thxeaten_ed injury Atol its organizational interests that can be 'fai;ly tra_ce'd_‘ to the
B prbposed aétinn and be redressed by a favorable decisio_n.2 9 General environmer_ltal and policy _
. interests are insufficient to confer organizational standing.*° Thus,‘. for example, an
' organiiation’s assertion “that it has an interest in state and fe'deral environmental laws and in the
land,' water, air, wildlife, and other natural resources that would be affected” is insufﬁcien.t.t.o

establish standing.’

Id. (citations omitted).

Fla. Power & Light Co. (St. Lucie Nuclear Power Plant, Umts 1 and 2) CLI-89-21, 30 NRC 325 329
(1989)(citations omitted). :

26

> See Carolina Power & Light Co (Shearon Harns Nuclear Power Plant, Unit 1), LBP- 07 11 66 NRC 41, 52 -54
(2007). ,

Yankee, CLI-98-21, 48 NRC at 195 (cntmg Ga. Inst of Tech. (Georgla Tech Research Reactor Atlanta,
" Georgia), CLI-95-12, 42 NRC 111, 115 (1995)).

®" See Ga. Tech. Research Reactor, CLE-95-12, 42 NRCat 115,
0 See Int’l Uramum (USA) Corp (White Mesa Uramum Mill), CLI-Ol -21, 54 NRC 247, 252 (2001)
3 Id at251-52.

28



, Where an organizatidn-is to be represented in an NRC proceeding by ‘one of its members,
the member must demonstrate authorization by that brg}anivzation tc_; represent it.>>" A partnership?
corporation or anincorporatedassociation may be represented by a duly authorized .membe.r of
ofﬁcer-, or by an attor_n_ey.-at;la\.zv.}3 Any-l-)erson appeari-ng“in a representative capaeity must file
‘ yvith the'Commissibn a-wri'tten notice ot" appearance.>* The notice of. apbearanee must state the
re.presentative’s ‘name, a_ddress, telephone nurnber', facsimile number, and e-mail address', if any;_
the name.and address of the person or entrty on whose behalf the representatlve appears and the
' bas1s of his or her authorlty to act on behalf of the party.*®

To invoke representatronal standmg, an orgamzatxon (1) must shovt' that at least one of its
members has standing in his or her own right (i.e. by demonstratlng geographlc prox1m1ty in
cases Where the presumption applies, or by demonstratmg 1nJury-1n-fact ‘within the zone of
| prdtected interests causation and redressability) (2) must identify that member.by na'me.‘and

address, and (3) must show (preferably by affidavit) that the orgamzat1on is authonzed by that .

member to request a hearing on behalf of the member.36

Where the affidavit of the member is
devoid of any statement that he or she wants and has authorrzed the 0rgan1zat10n to represent his

'Vinte_rests, the Board should not infer such authoriiation.3 7

32» See, e. g Ga. Tech: Research Reactor CLI-95 12, 42 NRC at 115 (crtatlon omltted)

3 SeelOCFR §2.314(b).
M Seeid
35j See zd

% See, eg, N. States Power, Co. (Montlcello Nuclear Generatmg Plant Prairie Island Nuclear Generatmg Plant,

" Units '1- & 2; Prairie Island Independent Spent Fuel Storage Installation), CLI-00-14, 52 NRC 37, 47 (2000);
GPU Nuclear Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 202 (2000); White Mesa,

_ CLI-01-21, 54 NRC at 250, see also AmerGen Energy Co., LLC (License Renewal for Oyster Creek Nuclear
Generatmg Station), LBP-06-07, 63 NRC 188, 195 (2006).

31 Duquesne Light Co. (Beaver Valley Power Station, Unit 2) LBP 84 6, 19 NRC 393 411:(1984).
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4. | Discretionary Intervention

Pu_rsuant to 10 C.FR. § 2.309(e), a presiding ofﬁeer. may consider a request for
discretionary intervention where a party laeks standing to intervene as a matter of right nnder ‘
10 C.F.R.’§ 2.3(l9(d)(1).' Discretionary intervention, however, may only be granted when at least -
one petitioner has established standing and at least one contention has been admitted in the
| proceeding._38 The regulatlon specrﬁes that in addition to addressmg the factors in 10 C.F.R.§
2. 309(d)(1,) a pet1t1oner who seeks 1ntervent10n as a matter of discretion in the event it is
~determined that standing as a matter of right is not demonstrated, must specifically address the
following factors set forth in 1.0 C.F.R.v.§ 2:309(e) -‘in its 'inltial'petition, which the Conrmission,
.ASLE, or the p'residing-ofﬁcer will consider andbalance": \

(a) Factors weighing in favor of allowing intervention —

1. “the extent to which its participation would assist in developing a -
- sound record;

2. the nature. of petitioner’s property, financial or other interests in the
' proceeding;
3. - the possible effect of any decision or order that may be issued in
the proceeding;

- (b) Factors weighing against allowing intervention —

4. the availability of other means whereby the pet1t10ner s 1nterest ‘
'mlght be protected : S
5 the extent to which petitioner’s interest will be represented by

existing parties; and

A

6.  the extent to which petltloner ] partlclpatlon will 1nappropr1ately
- broaden the issues or delay the proceedlng

10 C.F.R. § 2.309(e). See also PPL Susquehanna LLC (Susquehanna Steam Electric. Station, Units 1 and' 2), -
- LBP-07-10, 66 NRC 1, 21 n.14 (2007) (“[Dliscretionary standing [is] only appropriate when one petitioner has -
been shown to have standmg as of right and admissible contention so that a hearing will be conducted.”).
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Of these criteria, the primary considefation concerni_ngvdiSCretionary intervention is the first
facter—assistance in developihg a sound re.co_rd.3 ? The petitioner has the burden to establish that
“the factors in favor of intérvehti’oh otltweigh those against intervention,*’ |
- B. Petitioner’s Standing to Intet'vehe | ,
- FUSE, in support of the required showing ef standing, provides the Declatatione of Remy
o Che\‘/alie_r',' -John Lekay, Heather DeMelo, Jackie Jacques,'ahd Bill Thomas.*! The Petition also
etrgue’s that FUSE has standi_ng “on its own behalf,” based on the location of it‘s headquarters at
3_51 Dyckman Street, PeékSkill, New York, and the statement that “FUSE has rhemhers ...who |
‘_make their resi.dence‘s', places of occupation_ and recreatipn within fifty (50) miles .of Indian
Point.”"'2 |

| Each of th-e.ﬁve.declarations is deﬁeient. First, none of the five declarants state that
FUSE r'epres‘ents their ihterests in this proceeding, as required under 10 C.F.R. § 2.309(d)(1) and
Commission precedent.® Each of the declarations has additional deﬁciencies. : Reniy.-

- Chevalier’s and John Lekay’s declarations do not state that the declarants are members of

" FUSE.* Ms. DeMelo’s declaration states that she lives58.6 miles from IPEC; ie., outside the

. Sée Portland Gen. Elec. Co' -(Pebble Springs Nuclear Power- Plént Units 1 and 2), CLI-76-27, 4 NRC-610, 616
(1979); see also Pub. Utzls Nuclear Corp (Oyster Creek Nuclear Generating Statlon), LBP-96-23, 44 NRC
~ 143, 160 (1996)

©. See Nuclear Eng’g, ALAB-473 7 NRC at 745 (requiring potentlal dlscretlonary mtervenor to show “that it is

both willing and able to make a valuable contrlbutlon to the full ruling of the issues . . . in this proceeding”).

‘“ , ,FUSE Exh. 81-85, respectively.
2 Supercedmg Petition at 32.
" See FUSE Exh. 81- 85;. Monticello, CLI-00-14, 52 NRC 37 (2000); AmerGen Energy Co., LLC (Oyster: Creek
.. Nuclear Generating Statlon) CLI-00-6, 51 NRC 193, 202 (2000). The statement on pages 464-through 467 of .
the Petition that “the undersigned citizens .. . . hereby endorse and cosign onto as intervenors the Formal
- Request for Hearing, and Petition to Intervene (w1th contentions) being presented by Sherwood Martinelli, and
FUSE USA” is also deficient in that there are no 51gnatures assomated with this document. (Emphasxs added.)

- % FUSE Exh. 81-82,

43
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SO-miie radius.® Ms. Jacques’ and Mr. Thomes’ declarations are neither signed nor notarized,
and they do not state that the ‘_deelarants are _rnernhers of- FUSE.* Thus, none of the five.
‘ deetarations, is sufficient, and FUSE has not demonstrated repre‘sentational standing, as rednired
by 10 CFR.§2 309(d)(1)

| FUSE has, however dernonstrated orgamzatlonal standmg in its own right. FUSE asserts _
N __th_at it has standing based on the purported “central ofﬁce’j of FUSE, located in Mr. Martinelli’s’
home,*’ located ahout 3 miles from Indian P_oint, end that a radiologieal release would impact the
‘ Value of the property andv‘ interfere -with the organization’s ability to conduct its operations.*®
) FUSE’_s Vagne 'stéternents that it “also has -ntlme‘rous members that reside in the Indian Point
"imme_diete vicinity,”* on the other‘hand cannot support a ﬁndrng of standing as there is no
~ meaningful way of ;udgmg the standmg.of these “numerous’ umdentrﬁed mdwrduals. Thus,
FUSE has not demonstrated that it represents the ‘interests of an)tone, much less any rndividual in

geographic proximity to IPEC.50 | |

951

FUSE also has requested “discretionary intervention. FUSE has not, however,

_ demonstrated that it is entitled to discretionary -intervention pursuant to 10 C.F.R. §2.309().

FUSE’s request is based solely on its naked assertions that it meets some of the discretionary

52

intervention factors.®* FUSE present_s no evidence to support its assertions, and as described

'  FUSE Exh. 83.
*" FUSE Exh. 84-85.

o jSupercedlng Petition at 33.

' See Georgta Tech. Research Reactor CLI-95-12, 42 NRC at 115 (1995)

* Id at33.

48

0 See, e. g, Monncello, CLI-00- 14 52 NRC at 37 (requnrmg an organlzatlon to demonstrate that it is authorlzed
. by a member to request a hearmg on behalf of that member).
Supercedmg Petition at 34-35.

52 d . -

,‘:11



ftirther below, does not carry its burderi of demonstrating that it should be permitted to intervene
without an admissible contention.-5 3
As explai_neci in Section IV.D, below, FUSE has net submitted 'cin admissible contention,

‘and has instead _raised"ai variety‘ef i'ssues that are based wholly on unsupported assertions and
that do_. not controvert the LRA. Moreo\ter, many.of FUSE’s issues are o_utside the scope Qf tliis _
- proceeding. In short, contrary to FUSE’s -assertion, its Superceding Petition does not show that
» C“[i]t is well versed in the field of nuclear erieigy and safet.y.”S4 Accordingly, FUSE has not met
its i)ilrden with regard to tile triost impertant of the diseretionary intervention factors: assistance
in developing a sound record. Although FUSE asserts that it has “property interests,” it-does not
'fui'thei' address discretionary intervention factors (a)(2) (property or.'ﬁiiancial interests) etnd @)(3)
(possible effect of any decisiori).

' ‘The factors weighing ageiiist allowing discieti_onary intervention also cut against FUSE.
- As explained iri Section IV.D, below, maily of the cencerris raised by FUSE are generic in nature
and/or relate to current IPEC operations. Thus, FUSE has other, mere appropriate, me‘a'nks'
a_Waila’ble to protect its interests. FUSE’s attempts to bootstrap itself into this proceeding, by
cepying coritentions submitted ny other parties, also belies FUSE’s claim that its interests are
~ “unique.” "33 Finally, because, as explained in Sectlon IV.D, below FUSE’s Supercedlng Petltlon
- ralses 1nadmlss1ble issues, its particlpatlon as a party llkely would lead to additlonal 51m11ar’

’

' attempts to 1napp_ropriately broaden the issues or 'delay the proceedir_ig.

3 Nuclear Eng’g, ALAB-473, TNRC at 745.

34 Superceding Petltlon at 34.

% See generally WestCAN Petition for Leave to Intervene with Contentions and Request for Hearmg (Dec 10
2007) (presenting similar contentlons and, in many cases, similar text to the contentions in FUSE’s Supercedmg
- Petition). : : . ‘



IV. PETITIONER’S PROPOSED CONTENTIONS ARE INADMISSIBLE
Al dApplicable Legal Standards and Relevant NRC Precedent

- 1. Petitioner Must Submlt At Least One Admissible Contentlon Supported By
Adequate Basis

As explained above, to intervene in an NRC licensing proceeding, a petitioner must
_proffer at least one admissib'l'e contention.”™® The NRC will deny a petition to intervene. and
request for hearmg from a petltroner who has standing but has not proffered at least one
_ admlss1ble contentlon.57 ‘As the Comrnrssron has observed, “[i]t is the respons1b111ty of the
* Petitioner to provide the necessary information tov satisfy the basis requirement for the admission
of its contenti'ons and demonstrate that a genuine dispute' exists within .the scope of this
procee_ding.”5 8 Additionally; “[a] contention’s pfoponent, not the li_censing board, is responsible
for forrnulatrng the contention and provrdlng the necessary 1nformat10n to. satisfy the basis
259

- requirement for the admrssron of contentlons

2. Proposed Contentions Must Satrsfy the Requrrements of 10 C.F.R. § 2. 309(f) to
be Admissible

Sectron 2 309(f)(1) requires a petitioner to “set forth w1th partrcularlty the contentions
sought to be ralsed ? and wrth respect to each contention proffered satlsfy six crrterla as
A"dis'cussed in detai_l below. An admissible contention must: )] provide a speciﬁc statem_ent of
' the :lega:.l or fatctual ‘i:svsue sought to be raised; (2) prouide a brref explanatiOn of the basis _for'vthe :
.' contention; (3) derno'nstrate that the '_issue raised is within the scope of -the proce_eding;
g '(4) demonstrate 'that. the issue ruised is material to the findings the NRC nrust make to support

‘the action that is involved in the proceeding; (5) provide a concise statement of the alleged facts

% See 10 C.F.R. § 2.309(a).

' Fla. Power & Light Co. (Turkey Point Nuclear Power Plant Units 3 and 4), CLI- 01 17, 54 NRC 3 5 (2001)
Balt. Gas & Elec. Co.(Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CL1-98-14, 48 NRC 39, 41 (1998). i
Statement of Policy on Conduct of Adjudicatory Proceedings, CL1-98-12, 48 NRC 18, 22 (19985.

58

‘59
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‘or expert opinions, including references to specific sources and documents that support the
petitioner’s position and upon which the petitioner intends to rely; and .(6) provide sufficient
_information to show that a genuine dispute 'exists with regard to a material issue of law or fact.5

The purpose of the contention rule is to “focus litigation on concrete issues and result in a

3561

clearer and more focused‘record for decision.”" The Commission has stated that it “should not

have to expend resources to support the hearrng process unless there is an issue that is

62

liapproprlate for and susceptlble to, .resolution in an NRC hearlng Thus, the 'rules on

63

*contention admiss1brl1ty‘ are “strict by desrgn. Farlure to comply with any one of the six

- admissibility criteria is grounds for the dismissal of a contention.®*

a. Petitioner Must Speciﬁcallv State the Issue of Law or Fact to Be _Raised
A petitioner must “provide a specific statement of the 'issue of,-.law _or fact to oe rai.sedor
controvened.”6$' The petitioner must “articulate at the outset the specific issues '[_it] wish[es] to
litigate as a prerequisite to gaining- formal admission as parties..”“I, Namely, an- “_adrnissible
contention must explain, with speciﬁcity, particular safety or legal .reasons requiring rejection of

967

the contested [application].”’ The contention rules “bar contentions where petitioners have only

‘what amounts to generalized suspicions, hoping to substantiate them later.””®®

- % See 10 CF.R. § 2:309(f)(1)(i)-(vi). . .
" Final Rule Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2202 (Jan. 14, 2004). .
63

Dominion Nuclear Conn Inc (Mlllstone Nuclear Power Statlon Unrts 2 and 3) CLI-Ol =24, 54 NRC 349,358
(2001), recons. demed CLI-02 1,55NRC 1 (2002) ’ o L . .

5 See Final Rule, Changes to Adjud1catory Process 69 Fed. Reg. at - 2221 see also Przvate Fuel Storage, L. LC.
: _(lndependent Spent Fuel Storage Installation), CLI-99 10, 49 NRC 31 8 325 (1999).
¥ 10 CFR. §2.309(H(1)(0).

% Duke Energy Corp. (Oconee’ Nuclear Station Units 1, 2 and 3), CL1-99-11, 49 NRC 328 338 (1999)

-5 Millstone, CLI- 01-24, 54 NRC at 359-60.

% Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Statron Units 1 and 2), CLI-03-
- 17,58 NRC 419, 424 (2003) (quotmg Oconee, CLI-99-11, 49 NRC at 337-39).

_. 14ﬁ



b. - Petitioner Must Briefly Explain the Basis for the Contention _

A petitioner must provide “a brief explanation of the basis for the contention.”®® This

3370

includes “sufficient foundation” to “warrant further exploration. Petitioner’s explanation

serves to define the scope of a contention, as “[t]he reach of a .contentlon necessarily hinges upon
"its terms coupled with its stated bases.”7l The Board however, must determine the admissibility

of the contentlon itself, not the adm1551b111ty of 1nd1v1dual “bases »72

c. Contentions Must Be Within the_dScopelof the Proceeding
A petitioner mu‘st demonstrate “that the issue raised ln the contention is \nithin the scope
of the /proceeding.””? The scope of ‘the proceeding is defined by the Commission’s notic‘e of ._
'opportunlty for a hearing and order referring the proceeding to the Board.74.> (The scope of
license renewal proceedi_ngs, in. particular, is discussed in Section IV.B, infra.)- ,More_over,
contentions are necessarllyl litnited to issues that are germane to the spe‘ciﬁcb'application pending
before the Boar‘d,75 Any contention that falls outside the specified scope of the proceeding must
‘be rejected.~76 |
A contention that challenges any NRC rule (or.seeks to litigate a matter that is, or clearly

is about to become, the subject of a rulemaking) is out31de the scope of the proceedmg because,

S 10C. F R. § 2.309(f)(1)(ii); see Rules of Practlce for Domestic Llcensmg Proceedmgs - Procedural Changes in -
. the Hearing Process 54 Fed Reg 33 168, 33,170 (Aug 11, 1989). '

Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB 942, 32 NRC 395 428 (1990) (footnote
_omitted).

Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB 899, 28 NRC 93 97 (1988), aff'd sub nom.,
Massachusetts v. NRC 924 F.2d 311 (D.C. Cir. 1991), cert. denied, 502 U. S. 899 (1991)

See- La. Energy Servs L.P. (Natlonal Enrichment Facdlty) LBP- 04 14,.60 NRC 40 57 (2004) (“llcensmg
boa:ds generally are to lmgate contentlons rather than ‘bases’”)

? 10CF. R.§2. 309(0(1)(.11)

™ See, e.g., Duke Power Co. (Catawba ‘Nuclear Station, Units 1 and 2) ALAB 825,22 NRC 785, 790-91 (1985)
» Yankee CLI1-98-21, 48 NRC at 204 n.7.

6 See, e. g., Portland Gen. Elec. Co. (Troyan Nuclear Plant) ALAB-534, 9NRC 287,289 n. 6 (1979)

70
71

72

\
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absent a vtiaiver, “no rule or regulation of the Commission . . . is subject to atttack . .. In any
adjudicatory proceeding.””’ This includes contentions tha_t ad‘;'ocate stricter requirements tharl_'
_ agertcy rules impose or that otherwise seek to litigate a generic determination established by a
‘Commission rulemaking.”®  Similarly, any eontentioh that collaterally attacks applicable
' statutory requirements or the basic structure of the NRC regulatory.process. must be rejected by
the Board as out51de the scope of the proceedmg Accordmgly, a contention that s1mply states
80

 the petitioner’s views about what .regulatory pollcy should be does not present a litigable issue.

- d Contentions Must Raise a Material Issue

A petitioner must demonstrate “that the issue raised in tﬁe contention is meterial to the |
findings the NRC A.must' make to .suppc-)r‘t the action that is involt/ed in the proceedirrg.”“ The
stariderds defining the findings that the ‘NRC must make to support issuance of .ren‘ewed‘
operating licenses in this proceeding are set forth in 10 C.F.R. § 54.29. As the Comrnission has
observed, “tt]he dispute at issue is ‘material” if its resolution would ‘make a diffe‘rence in the _
o'utcome‘ of t}re licensing proceeding..”’82 In this regard, ‘;[e]ach contention must be one that, if

proven, would entitle the petitioner to relief.”* Additionally, contentions alleging an error or

N See 10CFR.§2. 335(a)

. See Fla. Power & Light Co. (Turkey Point Nuclear Generatmg Plant, Umts 3 and 4), LBP 01-6, 53 NRC 138, .

159, aff"d, CLI-01-17, 54 NRC 3 (2001).

S Shearon Harris, LBP-07-11, 66 NRC at 57-58 (cmng Philadelphia - Elec Co. (Peach Bottom Atomlc Power
Station, Units 2 and 3), ALAB 216, 8 AEC 13,20 (1974)). - .

%0 See Peach Bottom, ALAB-216, 8 AEC at 20-21, 21 'n.33. Wrthm the adjudrcatory context, however, a
- ‘petitioner may submit a request for waiver of a rule under 10 CF.R. §2.335(b). Conversely, outside - the
adjudicatory context, a petitioner may-file a. petition for rulemaking under 10 CF.R. § 2.802 or request that the

* NRC Staff take enforcement action under 10 C F.R. § 2.206.

B 10 CER. § 2309(5(1)(iv).

0conee, CLI-99-11, 49 NRC at 333-34; see also Rules of Practrce for Domestlc chensmg Proceedmgs -
‘Procedural Changes in the Hearing Process, 54 Fed. Reg. at 33,172.

-8 USEC, Inc. (American Centrifuge Plant) Notice of Recerpt of Appllcatlon for chense 69 Fed. Reg 61 411,

61,412 (Oct. 18, 2004).
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87

omission in an application must establish some significant link between the claimed deficiency
and protection of the health and safety of the public or the environment.®*

e. Contentions Must Be Supported by Adequate Factual Informanon or
Expert Opinion

A petitioner. bears »the burden to present the factual information or expert ‘opinions
'necessary to support its contention adequately, and failure to do so requrres that the contention be.
rejected. 85 The petltloner s oblrgatlon in this regard has been descrrbed as follows

[A]n rnterv_entron petitioner has an ironclad obligation to examine:
the publicly available documentary material pertaining to the

~ facility in question with sufficient care to enable [the petitioner] to
uncover any information that could serve as the foundation for a
specific contention. Stated otherwise, neither Section 189a. of the
- Act nor Section [2.309] of the Rules of Practice permits the filing
of a vague, unparticularized contention, followed by an endeavorv
to flesh it out through drscovery against the applicant or staff. %6

Where a petrtroner neglects to provide the requlsrte support for its contentions, the Board may‘
not make assumptlons of fact that favor the pet1t10ner or supply 1nforrnat1on that is lacklng
The petltroner must explarn _the significance of any factual information upon which it relies.®®
‘With respect to factual information or expert opinion proffered in support of a eontentlon,
| “the Board is not to accept uncritically.thel assertion that a'document or other factual information
3,89

or an expert opinion Supplies the basis for a contention Any supportrng materlal prov1ded by

a petitioner, including those portions thereof not relied upon, is SLib_]eCt to Board scrutlny, “both

% Dominion Nuclear Conn., Inc. (Mrllstone Nuclear Power Statlon Units 2 and 3), LBP- 04- 15 60 NRC 81, 89,
af’d, CLI-04-36, 60 NRC 631 (2004). ‘

‘See 10 C.F R. §2 309(1)(1)(v) Yankee Atomic Elec Co. (Yankee Nuclear Power Statlon), CLI-96-7, 43 NRC .
235,262 (1996). -.

Duke Power Co. (Catawba Nuclear Statlon Umts 1 and 2), ALAB 687, 16 NRC 460, 468 (1982) vacated in’
parton other grounds, CLI-83- 19, 17 NRC 1041 (1983) (emphasrs added).

See Ariz. Pub. Serv. Co. (Palo Verde Nuclear Station, Umts 1,2, and 3), CLI-91-12, 34 NRC 149 155 (1991)
‘See Fansteel, Inc. (Muskogee Oklahoma Site), CLI-03-13, 58 NRC 195, 204-05 (2003). ' '

85
86

88

89

Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installatlon) LBP 98-7, 47 NRC 142, 181 aﬁ’d
on other grounds CLI-98-13, 48 NRC 26 (1998) r
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for what it does and does not show.”® The Board will examine documents to confirm that they
support the proposed (':ontention(s).91 A petitioner’s imprecise reading of a document cannot be

the basis for a litigable contentron Moreover vague references to documents do not suffice—

93

the petrtroner must identify specific portions of the documents on which it relles The'mere

’ 'incorpo_'ration of m.asSive documents by reference is similarly unacceptable.

: In addition, “an expert opinion that merely states a‘conclusion (e.g., the application is
“deficient,’ ‘inadequate,’ or-‘wrong’) without providing a reasoned basis or explanation.for that "~
conclusion is "inadequate_ because it deprives the Board of the abiilityvto make the necessary,
-reflective assessment of the opinio_n as it is alleged to provide a basis for the contention.”g-5
'»C'onclusoryv sta_tements,cannot provide “sufﬁcient”' support for a contention, simply because they
) are made by an expert.96 In short, a contention “will be ruled inadmissible if the petitioner ‘has
' __offered no tangibie information, no’ experts, no substantive afﬁdavits,’. but"ins_tead only ‘bare

assertions and speculation.””” .

' _90 See Yankee ‘Atomic Elec. Co. (Yankee Nuclear Power Statron) LBP- 96-2 43 NRC 61, 90 rev'd in part on:_
o other grounds CLI- 96 7,43 NRC 235 (1996)

9 See W Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB 919, 30 NRC 29, 48 ‘
(1989), vacated in part on other grounds and remanded, CLI- 90-4,31 NRC 333 (1990).

2 See Ga. Inst. of Tech (Georgla Tech Research Reactor, Atlanta, Ga.), LBP-95-6, 41 NRC 281, 300 (1995)
. Pub. Service Co. of N.H. (Seabrook Station, Umts 1 and 2), CLI-89-3, 29 NRC 234, 240-41 (1989)
_94 See Tenn. Valley Auth. (Browns Ferry Nuclear Plant, Units 1 & 2), LBP 76- 10 3 NRC 209, 216 (1976)

-9 Private Fuel Storage, L.L.C., LBP-98-7, 47 NRC at 181 (emphasis added); see also USEC, Inc. (American
: Centrifuge Plant), CLI- 06- 10 61 NRC 451, 472 (2006) (quoting Private Fuel Storage LBP-98-7, 47 NRC at
181).

96" See American Centrifuge Plant, CLI-06-10, 61 NRC at 472, ;
9 Fansteel, Inc.; CLI-03-13, 58 NRC at 203 (2003) (quoting GPU Nuclear, Inc., CLI-00-6, 51 NRC at 207).
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f Contentions Must Raise a Genuine D_is_bute of Material Law or Fact

With regard 'to the requirement that a petitioner “provide sufficient information to show

.a -genuine dispute . . E with the applicant ...ona material issue of law or fact "% the
Commission has stated that the pet1t1oner must “read the pert1nent portlons of the license
'appllcatlon 1nclud1ng the Safety Analy51s Report and the Environmental Report state the |
applicant’s position ‘and the petitioner’s opposmg v1ew,” and explain why it disagrees with th'e
applicant.” If a petitioner _does not helie{fe these materials address a relevant issue,.the petitioner
is to “explain why the appllcatlon is dfﬁ'Cien.t-”mO A contention that does not.directly controvert
aposition taken by the appl_icqnt in the applicaﬁ_on‘is subject to dismissal.!®! An allegation that
some-aspect of a license application is “inad‘equate” or “undcceptable” does not give rise to a
'.genuine dispute unless it is supported by facts and a Areasoned s’tate‘ment of why the application is

unacceptablé in some material respect.'%

.10 C.F.R. § 2.309(f)(1)(vi).

% Rules of Practice for Domestic Licensing. Proceedings — ‘Procedural Changes in the Hearing Process 54 Fed.

' -Reg at 33,170; Millstone, CLI-01-24, 54 NRC at 358.

'.Rules of Practice for Domestic Licensing Proceedmgs - Procedural Changes in the Hearmg Process 54 Fed.
Reg at 33, 170 Palo Verde, CLI 91- 12 34 NRCat 156. - .

19 See Tex. Utils. Elec. Co. (Comanche Peak Steam Electric Station, Unit 2), LBP- 92-37, 36 NRC 370, 384 (1992)
" (emphasis added). - Further, regardmg challenges to the NRC Staff’s ﬁndmgs the Commission has
unequivocally. held that: .

‘The adequacy of the,applicant’s lice_nse applic_ation,lnot the NRC staff’s safety
evaluation, is- the safety issue- in any licensing ‘proceeding, and under
longstanding decisions of the agency, contentions on the -adequacy of the
[content of the] SER are not cognizable in a proceeding.

U.S. Army, (Jefferson Proving Ground Site), LBP-06-27, 64 NRC 438, 456 (2006) (quotmg Final Rule, Changes
to the Adjudicatory Process, 69 Fed. Reg. at 2202). :

192 "See Fla. Power & Light Co. (Turkey Point Nuclear Generatmg Plant, Umts 3 and 4), LBP-90-16, 31 NRC 509,
521 & n.12 (1990). )
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B Scope of Subjects Admissible in License Renewal Procee’dings
| “The scope of a proceeding, and, as a consequence the scope of contentions that may be
admltted is hmxted by the nature of the apphcanon and pertlnent Commlssmn regulatlons »103
Br_oadly speaking, license renewal proc_eedings concern requests to renew 40-year reactor
,Operoting licenSes fonaoditional 20-year terms. The NRC regulati_ons' goyern_inglicense renewal
~ are contained in 10 C.F.R. Parts 51 and 54. |
Purs_uan_t to 10 C.F.R. Part 54, ,the NRC Staff conducts a technical review of the license
'renewai applicafion (“LRA”) to assure that public heal.th'and' safety requirefnents are satisfied.
Pnrsnant to 10 C.F.R. Part 51, the NRC S_t?iff completes an'enyironmental review for l.icense
renewal, focusing upon the potential impacts Aot_‘ an additional 20 years of nuclear poyver plant
“operation. | As the Commission has observed, “[bloth sets of agency regnlations derive from
) ye'ors of extenSive btecnnicéi .stu‘dy, review, inter-agency input, a_‘n‘d?pub»lic cOmment._”iO‘f-_ In its
2001 Turkey Point decision, the Commission explsined' in detéil the scope of 'its:licen_se renewal
-review,npits—regulatory"oversight process, and the meaning of _“current 'licensing"basis,” or
. ‘fCIV,B.”‘,O5 _ Key éspects,. of -that decision and of other significant -license reneweﬂ decisions are

summarized below.

13 Statement of Polzcy on Conduct of Adjudtcatory Proceedmgs CLI-98 12 48 NRC at 22
' Turkey Point, CL1-01-17, 54 NRCat 7.

195. See id. at 6-13.: Because the. CLB may change while the NRC Staff is conductmg its review, each year

following submittal of an LRA (and at least three months before scheduled completion of the NRC Staff
review), an.amendment to the LRA must be submitted to identify any change to the CLB that materially affects
the content of the LRA, including the Updated Final Safety Analysis Report (“UFSAR”) supplement. See
10 C.F.R. § 54.21(b). The license renewal UFSAR supplement provides a summary of the programs and"
activities for managing the effects of aging and evaluation of time-limited aging analyses (“TLAAs”) for the
" period of extended operation. After issuance of a renewed operating license, the annual FSAR update required
by:10 C.F. R. § 50.71(e) must include any structures, systems and components newly identified that would
‘have been subject to an aging management review (“AMR”) or evaluation of TLAAs in accordance with- §

' 54.21.” 10 C.F.R. § 54.37(b).
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In brief, undet the geverning ‘regulations in APart: 54, the review of license renewal
applicationc is cOnﬁned to matters relevant to the extended petiod cf operation tequested by the
anplicant The safety review is limited to the plant systems, structures and components (as
| dehneated in 10 C FR. § 54.4) that will requlre an aging management review (“AMR”) for the
~ period of extended operation or are subject to a time- hmlted aging analyses (“TLAAs”) 106 In»
addition, the review of environmental issues is limited by rule by the genenc ﬁndmgs in
NUREG-1437, “Generic Environmental Impact Staternent (“GEIS”) for License Renewal of
»107

Nuclear Plants.

1. Scope of Safety Issues in License Renewal Proceedings

a. Overview of the Part 54 License Renewal Process and LRA Content

Thef Commission has stated that “[a]djudicatory hearings in individual license renewal
'prlo'ceedings wilbl‘ share the same scope'qf issues as our NRC Staff review, for our hearing process
(like our Staff’s review) necesaarily ’examines- onl)} the questions our safety rules make-
p.ertinent.”m8 The Commission has speciﬁcally limited 1ts license renewal safety review to the
R matters specified in 10 C.F;R. §8 '54.21 and 54.29(a)(2), which focus on the .‘management of |
_aging of: certain systems, stmctutes and -components, and. th_e-review of time;l'imited'aging
analysea.w9 ‘Specifically, appl_icants must f‘demo'nstrate how their'programsbwill be effective in
A_r‘n'ana"ging- the effects of aging duting the'_preposed -perio'd of 'entende'd. operation,” at -a |

“detailed . .. ‘component’ and' structure level,” rather than at a -more generalized ‘system -

1% See 10 CFR. §§ 54.21(a) and (c), 54.29 and 54.30.
197 See id. §§ 51.71(d) and 51.95(c). ‘

1% Turkey Point, CLI-01-17, 54 NRC at 10; see also Fmal Rule, Nuclear Power Plant Llcense Renewal Rewsnons

60 Fed. Reg. 22,461, 22 482 n2.

See Turkey Point, CLI-01-17, 54 NRC at 7-8; Duke Energy Corp (McGulre Nuclear Station, Umts 1 and 2)
CLI-02-26, 56 NRC 358, 363 (2002).
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level.”"!% Thus, the “potential detrimental effects of aging that are not routinely addressed by
ongoing regulatory oversight programs” is the issue that defines the scope of the safety review in
license renewal proceedings. ti
 The NRC’s license renewal regulations thus deliberately and sensibly reflect the
distinction between aging management issues, on the one hand, and the ongoing regulatory
process (e.g., security and emergency planning issues) on the other.'? The NRC’s longstanding
license renewal fram_ew"ork: is premised upon the notion that, with the exception of aging
- management issues, the NRC’s ongoing regulatory process is adequate to ensure that the CLB of
~operat1ng plants prov1des and maintains an acceptable level of safety.'® As the:Commission
‘explained in Turkey Point:
[CLB is] a term of art comprehending the various Commission
requirements applicable to a specific plant that are in effect at the
time of the license renewal application. . .. The [CLB] represents
an “evolving set of requirements and_commitments for a specific
plant that are modified as necessary over the life of a plant to
ensure continuation of an adequate level of safety.” 60 Fed. Reg.-
at 22,473. It is effectwely addressed and mamtamed by ongoing
agency oversight, review, and enforcement
For that reason, the Commission concluded that requiring a full reassessment of safety

issues that were “thoroughly. reviewed when the facility was first licensed” and continue to be

‘-“routinelyb'mo'nitored and assessed by ongoing _agency oversight and agency-manda_te'd licensee

A urkey Pomt CLI 01- 17 54 NRC at: 8 (quotmg Final Rule, Nuclear Power Plant Llcense Renewal Revnsnons

' - 60 Fed. Reg. 22,461, 22, 462 (May 8, 1995)). If left unmitigated, detrimental aging effects can result from, for
example, metal fatigue, erosion, corrosion, thermal and radiation embrittlement, microbiologically induced
effects, creep, and shrmkage See id. at 7-8. .

1

W a7

. Speciﬁcally, in develoning Part 54; the NRC sought “to develop a process that-would be both efficient, avoiding -

. duplicative assessments where possible, and effective, allowing the NRC Staff to focus 1ts resources on the most
significant safety concerns at issue during the renewal term.” /d. ' : :

113 See Final Rule, Nuclear Power Plant License Renewal; Revisions, 56 Fed. Reg 64,943, 64 946 (Dec. 13, 1991)

The term “current licensing basis” is defined in 10 C.F.R. § 54.3. Seealso 10 C.F.R. §§ 54.29, 54.30.

o TurkeyPomt CLI-01-17, 54 NRC at9.
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programs’; 'would be “both unneCessary and wasteful.”'"> The Commission reasonably refu_sed to
“throw open the.full garnut of provisions in a plant’s current licensing basis to »re-analy's_is .during
the license renewal review.”! 16 | |
In accord_ance with 10 C.F.R. §§ 54.19, 54.21, 54.22, 54.23, and. 5‘4.25,_. an." LRA must
| contain general infomiation,' an Integrated Plant Assessment (“IPA’,’),. an eyaluationof TLAAs, a
supplement to the plant"s Updated FinaII‘ Safety Analysis' Report (“UFSAR”) (and periodic
‘changes. to the UFSAR and CLB) during NRC review of the a}‘)plication,.changes to the plant’s
' 'fechnical Specifications to manage the effects of ~aging during the extended period of. ope‘r‘ation,-
and a 'supplement to the environmental report '(“ER;’) that'complies With the requirementsof
Subpart A of Part 51."" | |
| : -An IPA is‘a licensee assessrnent reviewed by the NRC that demonstrates that a:nuclear
N power plant S structures -and components requlrmg AMR rn accordance with ‘10 CFR.
§ 54. 21(a) for llcense renewal have been identified and that ‘actions have been identified and
have been or will be taken . . . such that there is reasonable assurance that the activities
authorized by the renewed license .witl'continue. to be conducted in accordance with the CLB
... Only passive, lon.g-lived structures and compon'ents are subject to ~AMR.1?9 Passive
;’;tmctmes and com_ponents are those that perform their. intended functions without moving parts

* or changes in configuration (e.g., reactor vessel, piping, steam generators), and are not subject to

158 Id at7. - - - RN
114 at.

"7 NRC guidance for the llcense renewal process is set forth in the Generic Agmg Lessons Learned Report

(NUREG-1801) (“GALL Report™), the Standard ‘Review Plan for License Renewal (NUREG-1800), and
Regulatory Guide (“RG”) 1.188, Standard Format and Content for Applications to Renew Nuclear Power Plant
.Operating License. NUREG-1555, Standard’ Review Plans for Environmental Reviews for Nuclear Power
Plants, and its supplement, provide guidance for lmplementmg 10 C.F.R. Part 51 env1ronmental requirements, .
which ensure comphance with NEPA

1. 10 CFR. § 54.29(a).
”9._ See id. § 54.21(a)(1).
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replacement based on a qualified life dr spééiﬁed time period (i.e,, “long-lived” structures and
componenté). ‘The TLAAs involve in-scopé sj{stems', structures, and components; consider the
effects of aging; and invélve assumptions based on jthe original .40—year operating term.'® An
~ applicant must .(i)' show that the original TLAAIS will remaiﬁ valid for the extended operation - |
period,; (ii).modify_ and extend the TLAAs to apply to a léngér term, such a§ 60 years; or (iii) |
~ otherwise demonstratc that the effects of aging will be adequately managéd during the renewal
‘term.'?! |
To meet thé requirements of Part 54, applicants geﬁerally. rely upon eXistiﬁg programs,
such as vinspe"ction, testing and quéliﬁca_tion programs: 'Some . new activities or progfam
augmentétions also méy be nédessary for purposes of license renewal (e.g.; one-tirﬁé inspections
of structures or.componcnfS). The NRC’s GALL Report,‘_which‘ provides the technical basis fc.)r-.‘
the“St'andard Review Plén for License Renewal, contains the NRC Staff’ s generic évéluation of
existing plant programs and documents the technical basés. for determining the édequacy éf
existing brograms; Vwith or without‘modiﬁcat'ion, in order to effectiveiy _manégé the effects of
aging during the period of extended plant_o'p'eration. ‘The '~evaluat.io.n results documented in the
GALL Report indicate.that many exisﬁng programs are adequate to-manage the aging ¢ffects fdr

particular structures or components for license renewal without change.'? ‘The GALL Report

also contains recommendations concerning specific areas for which existing programs should be

- augmented for license renewal.'* Thus, programs that are consistent with the GALL Report are

.'g'enerally ac_cépi_ed by the Staff as adequate to meet the license fenewal rule.'® N

10 Soeid. § 54.3.
120" See id. § 54.21(c)(1).
2 See GALL Report, Vol 1,at 1.
1 See id. at4.’ L
124" See id. at 3.
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b.  Scope of Adjudicatory Hearings on Part 54 License Renewnl Issues

Contentione.seeking to challenge the adequacy of the CLB for the IPEC facility are not_
within the soope of this license renewal proce_edin'g.125 Likewise, the question of whether
- Entergy is currently in compliance with the IPEC CLB is beyond the scope of this proceeding,
: .b.eéause “the Commission’s on-going regulatory process—which includes ins'pectio‘n and
'enforcement a'ct'lvities—seeks'to'ensure a licensee’s current compliance with the CLB;”126 In
this .regard, the ASLB recently stated that “monitoring is not proi:l'er subject rnatter for license
' .extens1on contentions. (127 Thus for example under 10 C F.R. § 50.47(a)(1), issues perta1mng to
'emergency planmng are excluded from con51deratron in license renewal proceedmgs because
“[e]mergency_ planning i 1s,4 by its Very nature, neither germane to age-related degradation nor
»128

- unique to the period covered by the . . . license renewal _appliéation.

2. Scope of Environmental Issues in License Renewal Proceedings

The NRC_ has promulgated regulatlons, 10 C.F.R. Part 51, to implement NEPA. _In. 1996,
'the Commission amended Part 51 to address the scope of its environmental review for LRAs.'?

To make Part 51 more efficient and focused, the NRC divided t'he yen_vironrne_ntal requirements

for license renewal into generic and plant-speclﬁc components. The NRC prepared a GEIS to.

1% _.,Turkey Pomt CLI-01-17, 54 NRC at 8 9, 23; see also AmerGen Energy Co LLC (Llcense Renewal for Oyster

- Creek Nuclear Generating Station), LBP-07-17 (slip op. at 14 n. 17) (Dec. 18, 2007) (finding any challenge o -

- the CLB to be outside the scope of the proceeding because such issues are “(1) not germane to aging
. management concerns; (2) prevrously have been the subject of thorough review and analysns and, accordmgly’
~ (3) need not be revisited in a hcense renewal proceedmg ™, :
126 Oyster Creek, LBP-07-17 (slip op. at 14 n. 17) An example of an ongoing NRC mspectlon and enforcement
_ activity is the Reactor Oversrght Process (“ROP”) , .
27 Order Denying Pilgrim Watch’s Motion for Reconsnderatlon ASLBP No. 06-848-02-LR at 5 (Jan 11 2008)
(citations omltted)

' Dominion Nuclear Conn,, Inc (Mlllstone Nuclear Power Station, Umts 2 and 3), CLI 05 24, 62 NRC 551 561

© (2005).

See Final Rule, Environmental Review for Renewal of Nuclear Power Plant Operating Llcenses 61 Fed. Reg
28,467 (June 5, 1996) amended by 61 Fed. Reg. 66,537 (Dec. 18 1996),

- 129

)
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-evaluate aﬁd document thbée generic Air.npact_s ihaf are well understood based on experience
gained from the operation of the existing fleet of U.S. nuclear power _plants.” 0

Generié issues aré iden‘ti.ﬁedbin tile GEIS aé_“Cgtegory 1” impﬁcts.m These are issués on "
- which the Commission found that it c'ouid draw “generic conclusions appﬁcable to all existing

_ ‘nucl_ear powér plants, or to a ’sp-eciﬁc’subgroup of planté.””? The Comniissioh poncluded tﬁat

such issues involve “environmental effecté that are essentially similar,_for all plants,” and thus
, ‘théy “need not be assessed repeatédly on a-site;épeciﬁc baSis.”133 The NRC has codlﬁed 1ts‘
| generic ﬁndlngs in Table B-1, Appendlx B to Subpart A of 10 C F.R. Part 51.

_ Under_ IOFC.F.R._ § 51.53(c)(3)(i), a license renewal applicvant. may,_ in its sité-speciﬁc
ER,!®* refer to and, in the ébsence of new and .signiﬁcaﬁt ihfonnation, édopt the generic.
,en'\?ironmental impacf findings found in 'Appendix B, Table B-1, as Category 1 issues. ’Aﬁ
applicént, vHowe;vef, 'must‘ addrgss environmenfal iS.Sl',l.eS fof which the. _Comrﬁission was not able

to make generic environmental f'1nd_ing's'.l35

_ Spéciﬁcally, an ER must “f:ontain analyses of the
~ environmental impacts of the proposed actiori, ihcluding- the impacts of reﬁlfbiémnent'activities,

| “if any, associated with license renewal and the impacts of operation during the renewal term,” for

N

130 “See _‘NURE.G'§14.37,' Generic Environmental ‘I:m'pz_i_'ct'AStateirv\_ent for ;Licénse Rénewal‘ 6f Nl';'clle;c'lr Plaﬁts, Final -
“Report, Vols. 1 & 2 (May 1996), available at ADAMS. Accession Nos. ML04069Q705'and ML040690738.
i3 GEISVollat15t01—6 ‘ DR IR o
132 Tyrkey Point, CLI-01-17, 54 NRC at11 (c1tmg 10 C.F.R. Part 51 ‘Subpart A, App. B). -
133 »
33 g

B4 NRC reg'ulatlons"requl're an LRA to include an ER describing | the environmental impacts of the pfoposed action

~and alternatives. See 10 C.F.R. §§ 51.53(c), 54.23. The ER is intended to assist the NRC Staff prepare the
agency’s independent environmental impact statement. See Curators of the Umv of Mo., CLI-95-8, 41 NRC
1386, 396 (1995)(citing NRC regulations). The NRC Staff ultimately prepares a draft and final site-specific

.supplement to. the GEIS for each plant, using the ER and other mdependent sources of mformatlon See
10 CF.R. §§ 51.71(d), 51.95(c).

¥ 10 CF.R'§ 51.53(c)(3)(ii).
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.those issueg listed at 10 CFR. § 51.53(c)(3)(ii) and identified as “Category 2, or “plant
- specific,” issues‘in Teble ,B-l.‘»36 |

| Furthermore, in its ER, an applicartt must include “any new and significant .irlformation
-regarding the venvironmental impacts of licenee renewal of which the applicant is aware,” 'everr if
a matter would normally be 'considere_d_ a Category 1 iesue;l37" The supplenrent -to the GEIS
- similarly must inolude evaluations of site-‘speciﬁcn Category 2- impacts and arly “new atnd

138

_significant information” regarding generic Category 1 impacts."”® NRC regulatory guidance

defines “new and significant information” as follows: .

- (1) information ‘that identifies a significant environmental issue
that was not considered in NUREG-1437 and, consequently, not
codified in Apperidix B to Subpart A of 10 CFR Part 51, or (2)
information that was not considered in the analyses summarized in

- NUREG-1437 and that leads to an impact ﬁndlng different from
 that codified in 10 CFR Part 51

- Thls deﬁniti_on is consistent with .NEPA caselaw. !4
In the ongoing Vermont Yankee and Pilgrim license renewal proceedings, the _presiding

Lic_ensi'n'gBoard_s discussed the regulatory history of the “new and significant information”

provis,i'o'n, and applied that provision in rejecting certain proposed contentions.'*! " In short, when

136 The Commrssron has descnbed those issues as involving envxronmental rmpact seventy levels that “might differ
significantly from one plant to another,” or impacts for which additional plant-specrﬁc mltlgatlon measures

. -should be considered.. Turkey Poznt CLI-01-17,:54 NRCat 11. .

137 19 CFR. § 51. 53(c)(3)(1v) see also Turkey Point, CLI-01-17, 54 NRC at 11; Duke Energy Corp (McGuire

* Nuclear Station, Umts 1 and 2; Catawba Nuclear Station, Umts_l and 2), CLI- _02 -14, 55 NRC 278, 290 (2002).

. 8. 10 C.FR. §51. 53(c)(3)(|1) (iv).

13 RG 4.2, Supp. 1, Preparation of Supplemental Environmental Reports for Appllcatrons to Renew Nuclear Power

Plant Operating Llcenses 4.2-S-4 (Sept. 2000) avazlable at ADAMS Accession No. ML003710495
(“RG4. 281”)

See eg., Nat ’l Comm Jor the New River, Inc. v. FERC 373 F.3d 1323 1330 (D. C Cir. 2004) (referrmg to
“new information [regarding the action which] shows. that the. remaining action will affect the quality of the

environment ‘in a significant manner or to a srgmﬁcant extent not already con51dered”’) (quotmg Marsh v. Or.’
Nat. Res. Council, 490U S.360,374 (1989)).

See Entergy Nuclear Vermont Yankee LLc (Vermont Yankee Nuclear Power Statlon) 'LBP- 06-20 64 NRC'
131, 155-59 (2006), aff’d, CLI-07-3, 65 NRC 13, recons. denied, CLI-07-13, 65 NRC 211 (2007); Entergy

140

141
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first proposed' ‘rhe NRC’s Part'. 51 lioense renewel enviromhentdl regulatioos did3 not include the
 current provision, 10 C.F.R. § 51. 53(c)(3)(1v) regardlng “new and 51grnﬁcant 1nformat10n »142
The NRC added the provision .in response to suggestions by .the Environmental Proteetlon
,_ Agency_(“EPA”) and the Council on En‘vironm_entall Quelity (“CEQ”).that the NRC expand “the
"ﬁaﬁlework for consideration of signiﬁeant neW informatiod.”lu, At that time, in SECY493-032, |
the NRC Staff had explained that adding Section 51.5 3(0)_(3)(iv)' would not affect license renewal
adjudicetion_s beeause -_‘-‘[l]itigationv of envirOnrnental issues in a hearing will ‘be limited to
unbounde.d categor)r_ 2 and category 3 issues rlnless the rule is suspended or waived.”' ‘In e' '
p\iblic_brieﬁrxg concerning SECY-93-032, as well as the EPA and CEQ commerrts, the NRC
. ~_._conﬁMed_that a. success_ful. petition‘ for rulemaking (if the new in_forrrlation was generic), or a

petition forb a rule wair/er (if the new information was plantlspeciﬁc), would be necessary to

"litigate previously-determined generic findings at NRC adjpdicetory hearings on LRAs.'"® The
. Commission ultimately approved the'changes to vthe proposed rule and specifically endorsed

- SECY-93-032.'*¢ The Statement of Considerations for the final rule refers to SECY-93-032.147

. _;Nuclear Generation Co. (legnm Nuclear Power Statlon) LBP-06—23 64 NRC 257, 288, 294 300 (2006), aff'd,
- CLI-07-3, 65 NRC 13, recons. denied, CLI-07-13, 65 NRC 211 (2007) '

See Proposed Rule, Environmental Rev1ew for Renewal of Operatmg Llcenses 56 Fed Reg 47 016 47 027-
028 (Sept. 17, 1991). : .

"Fmal Rule Envrronmental Revrew for Renewal of Nuclear Plant Operatmg Licenses, 61 Fed Reg at 28 470

- SECY-93- 032 ‘Memorandum from James M. Taylor Executive ‘Director of Operations (“EDO”), to the

‘Commissioners, “Subject: 10 CFR Part 51 Rulemaking on Environmental Review for Renewal of Nuclear
Power Plant Operatmg Licenses” at 4 (Feb. 9, 1993), at 4, available at ADAMS Accession No. ML072260444
" (Category 2 and 3 issues were eventually combined into Category 2). _

143 .See Pub.. Meetmg Tr., Briefing on Status of Issues and Approach to GEIS Rulemaking for Part 51, at 20-22

(Feb. 19, 1993), avazlable at ADAMS Accession No. ML072070193 '

- See Memorandum from Samuel J. Chilk, Secy, to James M. Taylor EDO (Apr 22, 1993) available at ADAMS
- Accession No. ML003760802.

Final Rule, Environmental Review for Renewal of Nucle_ar Plant Operating Licenses, 61 Fed. Reg. at 28,474.

© 146

147

28 -



In -Turkey Point, the Comr_nis'sion reaffirmed the ‘forgoing conclusions in a formal

adjudicatory decision.!

43

There, th_é Commission summarized the appropriate procedural

vehicles for “revisiting” generic environmental determinations relevant to license renewal:

Our rules thus provide a number of opportunities for individuals to
alert the Commission to new and significant information that might
render a generic finding invalid, either with respect to all nuclear
power plants or for one plant in particular. In the hearing process,
for example, petitioners with new information showing that a
- . generic rule would not serve its purpose at a particular plant may
 seek a waiver of the rule. See 10 C.F.R. § [2.335] [internal citation
. omitted]. Petitioners with evidence that a generic finding is
incorrect for all plants may petition the Commission to initiate a
fresh rulemaking. See 10 C.F.R. § 2.802. Such petitioners  may
‘also use the SEIS notice-and-comment process to ask the NRC to
forgo use of the suspect generic finding and to suspend license
" renewal proceedings, pending a rulemaking or updating of the
GEIS. See 61 Fed. Reg. at 28,470; GEIS at 1-10 to 1-11. 14

A_ccordmgly,‘ ,the Comm1ss1on has held—most redently -in the Vermbnt .Yankee and

Pilgfim license renewal proceedings—that because the generic environmental analyses of the

GEIS have been incorporated into NRC regulations, “the c'c_)hclusions.of [those] analys[es] may

- not be. challenged in litigation unless thé rule [10 CFR. §51.53(c)(3)(1)] is-.waiv_ed by the

" Commission for a particular proceeding or the rule itself is suspended or altered in a 'rulemaking

proceeding."’ls,o The Commission erhphasiz_ed ;that “[a]djudicating Category:1 issues site by site .

baSe‘d merely. on .a claim of ‘new and. significant information,” would: defeat' the pufpbse of .

| 'vres‘(ﬁ)lving'.generi.cf issues in a GEIS.”"*" In fact, the U.S. Supreme Court has specifically upheld

" Turkey Poini, CLI-01-17, 54 NRC at 12, 22-23.

I at 12 (emphas1s added).
Vi Yankee, CLI-07- 13 65 NRC at 17-18; see also Turkey Point, CLI-01-17, 54 NRC at 12 Vt. Yankee, LBP-

1150

_ 06-20, 64 NRC at 155-59; Pilgrim, LBP-06-23, 64 NRC at 288, 294-300; Shearon Harris, LBP-07-11, 66 NRC
- at 64 (citing'the foregoing cases). The Pilgrim and Vermont Yankee decisions have been appealed to the United
- States Court of Appeals for the First Circuit in Massachusetts v. NRC, Docket Nos. 07-1482 and 07-1493 ( lst

B .Cir.)..-

U Yormont Yankee, CLI-07-13, 65 NRC at21.
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the Commission’s authority to discharge its responsibilities under NEPA through‘ generic

' rulemaking.'*

3. ‘Waiver of Regulations Under Section 2.335

In order to seek waiver of a rule in .a particular adjudicatery preceeding, a'petitioner‘must
submit a:petition hursuant to IO-IC..F.R. § 2.335 (“2.335 petition™). The 'requirements for a 2.335
petition are as follows: | |

The sole ground for petition of waiver or exception is that special

~ circumstances with respect to the subject matter of the particular
proceeding are such that the application of the rule or regulation
(or provision of it) would not serve the purposes for which the rule
or regulatlon was adopted

" Further, such a petition,

must be accompanied by an affidavit that identifies the specrﬁc

aspect or aspects of the subject matter of the proceedmg as to -
which the application of the rule or regulation (or provision of it).

would not serve the purposes for which the rule or regulation was

ado'pted.‘ The affidavit must state with particularity the special

circumstances alleged to justify the waiver or exception

requested.'** : :

~ If the petitioner makes a prima facie s'howing, then the Board shall certify the rhatter to .

the Commlssmn 135 If there is no prlma facre showing, then the matter may not be htrgated and

3156

“the presrdmg ofﬁcer may not further consider the matter. In thls regard the recent

.2 See Balt. Gas & Elec. Co. v. NRDC, 462 U.S. 87, 100-01 (1983) (“Administrative efficiency and consistenicy of

decision are both furthered by a generic determination of [environmental impacts] without needless repetition of

the litigation .in individual proceedings.”); see also. Tribune Co. v. FCC, 133 F.3d 61; 68 (D.C. Cir. 1998)
(citations omitted) (“[1]t is hornbook administrative law that an agency need not — indeed- should not — entertain
-a challenge to a regulatlon adopted pursuant to notlce and comment, in an adjudlcatlon or. hcensmg
proceeding.”). - : _ : . L , - ‘ RN

15510 C.F.R. § 2.335(b).
154 14, (emphasis added).
15 See id. §2.335 (c), (d). -
5 14, §2.335(0).
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Commission decision in the Millstone case sets forth a four-part test for Section 2.335 petitions,

under which the petitioner ‘must demonstrate that it satisfies each of the filing criteria:

il.

iii.
- large class Of facilities”; and-

iv.

157

The rule’s strict application ;‘would not serve the purposes for which [it] was

‘adopted”;

The movant has alleged “special circumstances” that were' “not considered,
either explicitly or by necessary implication, in the rulemaklng proceedlng
leading to the rule sought to be waived”;

Those circumstances are “unique” to the facility rather than “common to a

A walver of the regulatlon is necessary to reach a signiﬁcanf safety -

_problem.””!

" In summary, a Section 2.335 petitien “can .be .granted only in unusual and compelling

circumstances.

. 159

- C. Co-Sponsorship of Contentions and Incorporétion' by Refefence

_ .Pur's,uan‘t to 10 C.F.R. §2.309(f)(3), contentions fnay be sponsored by two or more

requestOrs/petitioners. Specifically, 10 C.F.R. § 2.30‘9(1)(3) states:

If two or more requestors/petitioners seek to co- -Sponsor a cortention, the
, requestors/petitioners shall jointly designate a representative who shall have the
‘authority to. act for the requestors/petitioners with respect to that contention. If a
requestor/petitioner seeks to adopt the contention of another sponsoring
' requestor/petitioner; the requestor/petxtloner who secks to adopt the contention
‘must . either agree that the sponsoring requestor/petitioner shall act as the
representative with respect to that -contention, or jointly designate. with the-
sponsoring requestor/petitioner a representative who shall have the authority to
act for the requestors/petltloners with respect to that contentlon : '

10 C;F.R. § 2.‘309(6(3). While the regulation acknowledges ~tha‘t two or more 'petitioner"s -

may 'Aeo-sponsor a contention, it does not address »v‘vhether the petitioner who seeks co-

- 57 Millstone, 62 NRC at 560 (emphaSIS added) (citing Seabrook, CLI-88- 10 28 NRC at 596-97). *

18 Millstone, CLI-05-24, 62 NRC at 560 (citing Pub. Serv. Co. of N. H. (Seabrook Station, Units 1 and 2), CLI-89- .
© 20,30 NRC 231, 235 (1989); Seabrook, CLI-88-10, 28 NRC at 597).

159 Pub. Serv. Co. of N. H. (Seabrook Station, Units 1 and 2), ALAB 895, 28 NRC 7, 16 (1988) aﬂd CLI- 88 10,
_28 NRC at 597, recons. denied, CLI-89-3, 29 NRC 234 (1989)..
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160

-Sponéorshib rhay be granted party’stétué merely.by incorpo'rating_ cont_éntions’ pnly by '
reference to another party’s pleading. |

The Cbmmissioh, ﬁowevef, has addressed this issue. 'In a license transfer proceeding
- involvihg : indian vPoi‘nt?_ Un_ité 1 and 2," two intervenors (Town of Cortland and Citizené
‘Awejlren'es.s Néﬁork (CAN)) sought to adopt each other’s'cont?qntionstl6° The Commission held
'ihat where both petitioﬁers have independventbly met the réquiréments for 'participafion, the
Presiding Ofﬁcer may prOViéiQnally permit petitione_rs f_o’ addpt_eat;h other’s iSsue§ early in the
prdceeding.'“ If the primary si)onéor of a contéﬁtion withdraws from the proceéding, thén the
'.'fémaining_ petitioner’ must d¢ﬁonstraté that it éan inde;pendenﬂy litigate ‘the iss»uie.l‘é2 If the
-petitioner cannot make such a showing, theﬁ thé i.s’sue. is subject to disfnissal p_fi'or to 'hea.rix-lg.163 '
. Inco‘x;poration' by reference‘ also should be denied to parties who .merély establish standing and
then éttempt to inco.rporate issues of othgr petitio'n.ers._164 | |
In:{:orpora_tion by_ reference wbuld Be improper in cases where a petitioner hasAn-ot
: f‘inde’pe'ndentl-y ¢stabliéhed compliance _wifh fequirements fq'r édmission in its own pleadings by.
submitting at.leavst one édmissible contentioﬁ of its own."* As the Commission indvi‘cated, “[o]ur
éontentiOn-pleading i'ules, are deéigned, in part, -"_to ensure that full adjudicatory_hearings are
vtri-ggered only by th‘ose‘- ablé to proffer af least some mirﬁmal factual and ]cgél founda:tiv(v)n 1n

. sﬁj)p()rt‘_-of'the‘ir contentions.””'®

.Se_e‘COnso;l. Edison Co., (indian Point, Units 1 and 2), CLI-01-19, 54 NRC 109, 131-33 (2001).
' Id.at132. - o | ' |
1‘62 Id
1 1d. .
1% Jd at133.
) ,
' _Jd. (citing Oconee, CLI-99-11, 49 NRC at 334).

B
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. D. FUSE’s Pi'opcsed_ Con_tenticns Are Not Admissible

F USE’>s Superceding Petition contains no admissible c'ontenti'ons. Although each will be
dlscussed below, it is worth notmg at the outset two fatal deficiencies applicable to all of FUSE s
contentions. First, FUSE’s contentions are nearly devoid of specific citations to any portlon of
the 'Indlan Point LRA or ER, and FUS_E does not identify any specific deﬁciency in the LRA. A -
coﬁtention-that does ﬁof directly contfovcri a position taken by the applicaht in the applicqﬁoh is".
subject to dismissal under 10 C.ER. § 2.309(1)(1)(&0.‘67 Second, FUSE’s allegations lack-
" eppropriate references to documents or expert opinion, as required by 10 C.F.R.\H§ 2.>309(f)(1)'(v).
Rather, FUSE;S_ contentionsb rely upcc conjecture ‘arlld hnsupported assertions with occasional |
~ passing references tc icductry documents. * This is despite the fact fhat FUSE provides a set of
(‘:louble-si,ded exhjbits that ﬁlls nine three-riné binderc and_an Exhibits Index, not a page of which

168

' is tied or correlated to the proposed contentlons Thus, all of FUSE’s contentions are

inadmissible because acontention “will be ruled inadmissible if the petitioner ‘has offered no
tangible information, no expefts, no substantive affidavits, but instead only ‘bare assertions and.

7”16?

| -Speculation. All of FUSE’s contentions should be rejected for either or both of these

reasons, as a threshold matter.

167 Sge Tex. Utils. Elec. Co (Comanche Peak Steam Electric Statlon Unit 2), LBP-92- 37, 36 NRC 370, 384 (1992).
‘(emphasis added); see also U.S. Army, LBP-06-27, 64 NRC at 456.

18 Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 22 (1998)(providing that
_ a petitioner seeking the admission of a contention, and not the licensing board, “is respons:ble for formulating
the contention and providing the necessary information to satnsfy the basis requlrement for the admission of*
contentions.”) :

'® Muskogee, CLI-03-13, 58 NRC at 203. -
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1. Proposed Contention 1 —~ “Entergy with the help and assistance of the
NRC, in violation -of their own Rules -and Regulations, is wrongfully
abridging the public’s right to adequate availability of information
necessary to fully and adequately participate in the License Renewal
Process, therein negligently, egregiously and wantonly abrrdgmg our First
Amendment rlghts to redress. »170

' In‘ 25 pages of ramblmg drscourse on how FUSE believes the NRC’s Freedom of
Informatlon Act (“FOIA”) process should work Petitioner makes the following unsupported
- assertions and asks the Board to form from them a logical contention: (a) NRC does not properly
'_.lir‘nit .l'ice.ns.ee .requests for withholdlng inforrnation from public disclosure under 10 C.FR.
§-2;.39(l; (b')»_licensees generally, and Entergy in this case, al)use 10 C.F.R. §2.390 by requesting
nondisclosure of documents that FUSE believes should not be protected; (c) _‘"gallant” (but
: 'un_speci'ﬁed).efforts on the part of FUSE’s Director to obtain “tlle entire CLB” have been styrnied
ny “brush offs, and refusals on the part of the NRC and Entergy”; (d) FOIA requests for the
:complete CLB 'for Indian Point Units A2 and 3_s_ubinitted by F_USEArepresentatives-heve not
nroduced all of the categories of docurnents to which FUSE believes it is entitled; and '(e) every
doCument referenced in the LRA becomes incorporat_ed and must be made available to the public
by the NRC i |
In making these pomts FUSE asserts:
{I]n the opinion of FUSE USA Entergy and the NRC in.'recent
~ history have been acting in direct conflict of the regulatory ‘rules
- . and regulations when it comes to. keepmg documents outside of the
public domain-. . . We in this contentro_n are not askmg for a
change of the rules and regulations, but asking that they be

. ENFORCED as written,* and that the citi_zenl stakeholder
* community surrounding Indian Point be given adequate access to

)
J

10 The headings for the discussion of each contention on thrs Answer are quoted verbat\m from FUSE's
Supercedmg Petmon

" See Supercedmg Petmon at 56 80.
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full library of documents necessary to revrew the appllcatlon and' '
form our contentrons 172 .

Late in its Petition, FUSE sums up Contention 1 as follows:

~This contention succinctly defines itself, alleges that Entergy and
the NRC are not giving us adequate and fair access to the
documents necessary to fully and completely review and discuss
Entergy’s License Renewal Application, and the adequacy of their
proposed Aging Management and Safety Plans. Further this

~ inability to -gain full and- complete access to the necessary

. documents is. greatly inhibiting our ability to raise and defend our

- contentions in and [sic] adequate fashion, therefore defacto [s1c]
abrldgrng our first amendment [sic] right to redress. 173

~_ Finally, FUSE includes a prayer for _specifrc rel_ief in this contention. It asks.that the
Board:- (a) put in abeyance all»matters related to Entergy’s LRA, Vincludving this hearing, tmtil all
of its doeument access concerns hav.e been “fully and completely adjudicated to the fdllest extent
~of the law;’; (b) hold open the time to reqﬁest_ a hearing or petition to interven_e until all of its
FOIA requests have been resolved to its :satisfaction and it.has had sufficient time to digest those
 materials; _and (c) order Entergy and the NRC to provide"copie_s of all communications betwe:en‘
" them or generated during these hearings.174 | |

| Entergy onposes admission of Proposed Contention 1 on the grounds that (1) it-lacks
.foundatlon (2) is raises concerns beyond the. scope of this proceeding, (3) farls to raise a genurne',
| o ) drspute wrth regard to any materral issue of law or fact, and (4) seeks relief beyond the authortty |

| of thrs Board to grant all contrary to 10 C F. R § 2. 309(t)(1)

12 Superceding Petition at 61.
'™ Id at80.
174 Id
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First, even if Petitioner’s claims regarding acce:s_.vs to non;public information were_true,
Petitioner was not without redtess. Speciﬁcaliy, the ‘Commission’s August ’1’. 2007, Notice of
_-Oppoftunity for Hearing explicitly directed Petitioner to ptoceed aa follows:
- To the extent that the application contains attachments and s,upporting
documents that are not publicly available because they are asserted to
contain safeguards or proprietary information, . petitioners desiring
access 1o this information should contact the applicant or applicant’s
-counsel 1o discuss the need for a protective order.'”
To the best of its knowledge, Petitioner did not contact .eeunsel for Entergy to discuss any.
‘potential - need for a protective order or - other appropriate. legal ~device (e.g,
conﬁdentiality/nendisclosure agreement).» Indeed, had Petitioner dOne -so, it may have
- discovered that the information it purportedly sought is, in fact, ‘publlcly avallable or r could have -
- been obtalned through an approprlate agreement with Entergy and/or the NRC Staff .
Accordlngly, FUSE cannot now claim that it has been unfairly denled access to lnformatlon in
the LRA and related documents.”
Fundamentally, Proposed Contention 1 amounts te an imnefmissiule challlenge to the
.ex'_ervcise of NRC discretion under the FOIA regulations ath CFR.§ ‘2.390. A.llegations about
NRC’s implementation of its existing regulations fall outside the scope of this pcheeding.m

_ Further, Petitioner has apbropriate avenues for appeal of agency FOIA decisions both inside the -

_agency and in the Federal courts,'™

1™ 72 Fed. Reg. at 42,135 n.1 (Aug. 1, 2007) (emphasis added).

176 Petitioner’s suggestion that its Constitutional right to petition the government for redress has been infringed is

simply incredible. Superceding Petition at 80-81. The Commission provides members of the public, including
Petitioner, ample means to participate in the hearing process and to obtain necessary information to support that
participation: It is Petitioner who has not fully availed ltself of the procedural optlons available to it.-

""" F.g., Turkey Point, LBP-01-6; 53 NRC at 159. ~

178 Ppetitioner does not even assert that it has tried, let alone been unsuccessful, in resolving its FOIA. issues with the

NRC. In fact, it appears that NRC responded to FUSE’s request for documents and FUSE declined to pursue
- the matter based on the NRC’s estimated cost of fulﬁllmg the request See Supercedmg Petition at 68.
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- Moreover, the Commission has expressly rejected the stated purpose of Proposed
. Contention 1. Petitioner claims it needs the entire, compiled CLB for Indian Point Units 2 and 3,
“and complete unredacted copies of every document referenced therein, as well as eopies of every
conlmunication between the NRC and Entergy and every document produced during this hearing
solely for the purpose of forming new contentions or revising existing ones. The Commission
expressly rejected such demands for the purpose of forming c'ontentions._179 Moreover, there is
" no legal basis for demanding compilation of the CLB. A peti_tioner’s obligation in this regard
has been described as follows:
- [A]n intervention petitioner has an ironclad obligation to examine
the publicly available documentary material pertaining to the
Jacility in question with sufficient care to enable [the petitioner] to
uncover any information that could serve as the foundation for a
specific contention. Stated otherwise, neither Section 189a. of the
Act nor Section [2.309] of the Rules of Practice permrts the filing
of a vague, unparticularized contention, followed by an endeavor
to flesh it out through drscovery against the applicant or staff. 180
- Finally, this Board lacks the authority, on its own, to grant the relief sought by
* Petitioner; i.e., indefinite postponement of the time for filing petitions to intervene pending the '

resolution of litigation of Petitioner’s FOIA requests.mv

2. Proposed Contention 2 — “NRC Rules and Regulations as relate to the
: hearing process defacto mitigate and abridge a citizen’s right to redress -
under the law, as is protected under-our. rights as outlmed in- the First
Amendment Further Entergy as a licensee if [ sic] given- far too much
sway:in dictat fing to the NRC what is an approprlate time schedule for the

QI'OCCSS

Petitloner s Proposed Contention 2 presents a challenge to the NRC s Rules of Practice at

10 CFR. Part 2 alleging that they (a) unfalrly desrgnate a lead party for contentlons (b) are

' McGuire, CL1-03-17, 58 NRC at 424 (citing Oconee CLI 99- 11 49 NRC at 337- -39).

' Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB- 687, 16 NRC 460 468 (1982), vacated in
part on other grounds, CL1-83-19, 17 NRC 1041 (1983) (emphasis added).

)

181 See 10 C FR. §2. 334(0) (requmng the Board to notlfy the Commtssron of sngmﬁcant delays in the proceedmg)
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- complicated for pro se litigants; and (c) impose sqhed’ulés FUSE ﬁnds'challeriging.lgz FUSE
also asserts it cannot receive a fair hearing because members of the Board are NRC

“employees. 183

According‘lby, FUSE requests that the Board: (a) consult with the International
'. Atomic Enetgy’Agency' (“IAEA”) and the United Natiorts befdré 'r‘n‘aking arty ruling on this
contention; (b) grant a “change of venue” to the .IAEA' dr lWorl'd Court; (c) order Entergy to
r_eimburse FUSE’s legal and prdfessional cdsts associated with challenging the bLRA; and (d)

reoperi the time in which to submit contentions until all of its document access requests have

184

‘been resolved to its satisfaction and it has had sufficient time to digest those materials.

'Enevrgy_ opposes admission of Proposéd Contention 2 on the grounds that it constitutes an
iﬁlpermiSSible cﬁallenge to the NRC Rules of Practice., 'cohtr'ary to 10 C.F.R. §2.335 (a), is not
supported by an adequate basis in law or fact, as reduired by 10 CF.R. §2.309(f)(1), and -

requests relief beyond that which can be proVided‘ by the Board.

FUSE _allé_ges that the requirement in }10 CFR. §2.1404 for designation of a lead
sponsor for contsntibr_lslSubmitted by .multiple' pet.itioners 1s “afbitr_ary and capricibus” because
* different petitidhers may have ‘dif’ferer.lt‘ interests.'® Furthér it assefts that unspecified scheduling
~ rules are “biased ahd prejudice against stakeholder citizens who' desire to represent their‘o_Wri
- interests 'in-p_roc'e._eding‘.s vPro'. S'e..‘ ..-”1?6 Fina}ly w1th re‘spect‘ the complexity of the rdles and

. _st:hgdulesinhérent in _them,'j_F‘USE insinuates that, “the system is -désighédto_ disadvantage and

Superceding Petition at 81-84.
% 1d at 95, o
184 Id

155 1d. at 82.

% 4. at 83.
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discourage pro. se stekehoiders, perhaps sets them up in siuch a fashion as to make their failure in
the process a foregone coneiusion.”187 None of these argurhent_s is admissible in this proéee‘ding.

In January | 2004, the Commission—pursuant to formal notice and comment
' nulemakin‘g—issued a substantial ‘revision-to its Rules of Practice housed in 10 C;F.R. Part 2.'%8
In doing so, the Commission peid particular atfenﬁon to ensur‘ing.order.l‘y and timely hearings,
‘and ensuring fhat all stakeholders are éfforded a meaningful’l opportunity to par‘ticipate in the

hearing process.'®’

The Commission also ad'dedA_ speciﬁ’c_ time constraints apnlicable to
petiﬁoners, parties, and tne Board. | FUSE’s contention eonstitutes' an inxpennissible attack on
_these rules and must be dismissed.'*° |

FUSE next asserts that a Board eomprised of NRC empioyees creates a _conﬂict of .

1nterest 1 o

FUSE’s reasoning seems _to_be as follows: “Many” (unidentified) documents relied
'up_on in Entergy’s [aging management programs (“AMPS”)] were joint collaborations by the
Department of Energy, Electrlc Power Research Institute, Nuclear Energy Institute, and NRC. 192
In “some cases’ (umdentlﬁed) by Petitioner, NRC and the nuclear 1ndustry jointly funded those

d(‘)cuments.193 Further, “members of this [Bjoard” (unspecified) played some part (unspeciﬁed)

8 Id . -

'_1488 Changes to Adjudlcatory Process 69 Fed Reg 2182 (Jan. 14, 2004) o
. 1 See.id."at 2182 (affirming “the fundamental 1mportance [the NRC] attributes to public partlclpatlon in the
Commission’s adjudlcatory processes™). o

In addition, “No rule or regulatlon of the Commission . . is subject to attach . .. in any adjudicatory
proceeding.” 10 C.F.R. § 2.335(a). FUSE does not explain the significance of its reference to 10 C.F.R. Part 2,

~ Subpart N; nor its relevance to this proceeding. License renewal proceedings are conducted in accordance with
the provisions of 10 C.F.R., Part 2, Subpart L. In any event, the requirements of 10 C.F.R. § 2. 309(f)(3) are

substantially identical to the provision cnted by FUSE.

]‘9' ‘Superceding Petition at 95..

192 Id. :

Vo193 Id
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"in the creation and acceptance of those (unspeéiﬁed) documents.'™ FUSE somehow then
concludes that “[n]o boér(_i rrigmber is going to vote against a criteria [sic] that he/she played a

part in creating. . . .”'%°

Quite simply, FUSE’s claimed bases for these .as'sertions lack the spegiﬁcity, much less
. any colbrable Basis, rgquired by 10 C.F.R. §..2.309(f)(1) or (2). .Further, to the best of Entergy’s
knowledge, FUSE. has not presented any request, .or éupporting basis for a request, that any
Board tﬁcmber recuse himself from thilé proceeding, as provided for in'10 CFR. § 2.313.
: Indécd, assuming _argueﬁdo, that a Board member played some significant role with fespect to aﬁ
B ﬁnépéciﬁed aging man‘agement, study or program, FUSE’s Proposed Co‘ntention-2, .fail‘s to
~ connect any such activity to an issue in'the scope of this proceeding. The Contention must be
- dismissed; as exactly the kind of raw, unSupp;)rted conjectufe- that lacks the requisite basis and

specificity required by 10 CFR. § 2.309(H)(1)(V). -

In adclii_t‘ion, FUSE asks the Board to grant relief beyond the scope of .its authorify. ;l“he‘
- Commission’s délegatioh of authofity to Board _panels contained 1n 10 C.F.R. Part 2, while

. broad, is bounded.mf In fhis regard, the NRC is charged by' statute, the Atomic Energy Act of
._'195.4,'as 'amend‘edv (“AEA™), to issue licenses for the operatioﬁ of commércial nuclear powef

_‘ | plan'ts, 197 The AEA delegates no aﬁthoﬁty to the Bbard tb change thei venue of this 'procceding to
k an'énﬁty_ oﬁtsi;Ie of the NRC, ‘muqh léss éutside the Unitedefates..b Tﬁe same conclusion‘holzd's'
true -With .'feépect fo FUS:E’s. req'uesf .that fhe time for filing héarihg reques.ts- andvformiﬁg.

.contentions' be tolled, as this Board lacks the authority to grant the relief sought by Pet‘itio'né’r;

'?4 Superceding Petition at 95.

195. 1d. |
1% See 10C.FR.§2319. .
"7 AEA § 103,42 US.C. §2.133.

40



‘i.e., indefinite postponement of the time for filing petitions to intervene pending the resolution of

198

litigation of Petitioner’s FOIA requests. Accordingly, Proposed Contention 2 should be

- dismissed as outside the scope of the Board’s authority under 10 C.F.R. § 2.319.
3. Proposed Contention 2-A — “Generic_safety concern contention for

Entergy’s entire application, and: approach to ascertaining the fitness of
Indian Point for a period of 20 more vears of operatlon

In two pages 19 FUSE launches a broadside attack on 10 C.F.R. Part 54. In particular, it
_ 'cOntends that the entlre structure of NRC’s approach to license renewal is madequate.zoo It
claims that the evaluation of specific degradation mechanisms'associated wlth aging of plant
systems, structures, and component's “fails to consider how well supposed safety margins will
perform if there is a [sic] multiple breakdown or failure of systems, mechanisms an_d processes '

»201 - Reaching an off-key crescendo, FUSE asserts “there is a

_during a significant event. . ..
'cascading failure of MULTIPLE systems and equipment, and this reality is not adequately - '

reviewed in the LRA 7%

Entergy opposes the admlssmn of Proposed Contentlon 2-A pr1nc1pally on the ground ‘

that it presents a challenge to NRC’s rules in 10 C.F. R Part 54 W1thout even a feeble attempt at
: an argument that apphcatlon of 1ts prov1s1ons here would not serve that mtended purpose. 20 In
| 1ts challenge FUSE contends that NRC’s llcense renewal rules should cons1der for example,
' multrple cascadmg system or component fallures In addltlon contrary ‘to the approach -

,embodied -'in Part 54, _FUSE would'have -Entergy re-evaluate the entlr.e safety-ba51s as if the

1% See 10 C. F. R §2. 334(c) (requmng the Board to notlfy the Commission of srgmﬁcant delays in the proceedmg)

199 Superceding Petition at 98-99.
200 Id .
‘ 201 ' Id
L gy
™ Seel0CF.R.§2335.
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- applicant yve_re requesting an initial operating license: NRC’s regulatory framework addresses‘
FlJS_E’s concerns about multiple failures through its ongoing. inspection Aand_ enforcement.
activities under 10 C‘.F.R.. Part’ 50. - Because - Proposed Contention 42_-A. constitutes ‘an
~ impermissible challenge to Part _5.4_ar1dvjencompasses matters outside the sc‘op'e of llcerlSe
'-renewal, contrary to 10 C.F.R. § 2.309(t)(1)(iill and (iv), it must be dismissed' in its entirety.

4. Proposed Contention 3 - »“Fatal ﬂaws and perhaos egregious

misrepresentation of facts as related to Environmental Ouallﬁcatlon of
Low—Voltage Instrumentatron and Control Cables '

In Proposed Contentxon 3, FUSE alleges that the AMP for low-voltage instrumentation
“and control- cables “to a large degree is based on industry best practices and NRC guldance
do.c'umerits.204 'FUSE- then presents its disagreements with the‘ conclusions stated in one
particular NRC document, Regulatory Issue Summary (“RIS”) 2003-09, “Ehvironmental
_Quahﬁcatlon of Low- Voltage Instrumentatron and Control Cables 205 Essentially, FUSE
' drsagrees with NRC ] conclusron set forth in the RIS, about the adequacy of monitoring for these
cables. |
| Entergy opposes admission of Proposed Contention 3 because" it fails to identi_fy Wlth
sufficient specificity a portion of the LRA that it believes is deﬁcient,Z_OG‘ and because current,
ongoing rnonitorlrrg activities—such as those addressed.by the RIS——fall outside the s_cop_e of
o thrs 'license'r renewal _proceedlng. Addithnally, Entergy opposes aclmissioh o’t th1s propo_sed
' contention because FUSE fails.. 'toprOVide Asupporting bases for its allegations, eontrary' to'll_.f).

C.F.R. §2.309(f)(1)(i).

2 Superceding Petition at 100.

25 - Id. at 100-04.

%% See Tex. Utils. Elec. Co. (Comanche Peak Steam Electric Station, Unit 2), LBP-92-37, 36 NRC 370, 384
~+(1992)(noting that a “contention that does not directly controvert a position taken by the applicant in the
application is subject to dismissal. ”) .



208

" FUSE fails to identify the portion(s) ot the LRA that it contends are inadequate, much
less er(plain on what grounds it bases its opinion.zm' The RIS with which FUSE disagrees did not |
. c'reate an); changes to NRC’s requirements for Environmental Qualiﬁcation in'lO CFR § 50.49.
The disagreement FUSE appears to be trying to Create is with NRC’s conclusion about the
: adequacy of monitoring as a basis for ensuring the Ir'elia_bilit"y- of these components.' Because '
vmonitoring issues fall outside the scope of hcehse reneWal,zogvProposed Contention 3 must be
'dismissed. | | | |

5. Proposed Contention 4 - “Failure_to adequately Address .KnOWn

Irradiation-Induced Swelling in the PWR Core Internal Components of the
. Indian Point Reactors

In Proposed Contentron 4, FUSE appears to assert that swelling of core components has

“not been adequately addressed in the LRAX FUSE acknowledges that the LRA addresses core

internals and dlscusses their aging management through current monitoring programs and

1nspectlons 210 Without reference to a specific AMP, however FUSE appears to contend that
i Entergy s aging management plans for core 1nternals are msufﬁcrent.

- -Entergy thus opposes admission of Proposed. Contention 4. on the grounds that it is vague,

outside the scope of license renewal, ‘fails to provide supporting facts or expert opinion, and fails

to demonstrate that a genuine dispute of mater1a1 law or fact ex1sts all contrary to [0 C.FR.

" § 2. 309(f)(1)

27 Contrary to 10 C.F.R. § 2.309(f)(1)(v), FUSE fails to provide appropriate references to the EPRI and NRC
documents to which it cites. For example, the significance of FUSE’s reference to EPRI 1001002,
“Investigation of Bonded Jacket Cable Insulation Failure Mechanisms,” (May 2002), is unclear since this
“document does not pertain to environmental quahﬁcatlon testing of electrical cables.

- See Entergy Nuclear ‘Generation Co. (Pilgrim Nuclear Power Station), Llcensmg Board Order (Denying Pilgrim
. ‘Watch’s Motion for Reconsideration) (Jan 11, 2008) :at 5 (unpublished) (“monitoring is not proper subject
matter for license extension contentions” and “is therefore -outside the scope of matters properly considered in -
_ llcense_ extension hearings”). S S . :
- 2 Superceding Petition at 104.

- %% 14 at 104-06.
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yIn‘fact, the LRA addresses void swelling of rea'ctor pressure vess_el b(“R"_PV’?) internéls and
provides' the required aging management activitie_s for these components.j‘l_1 Petitioner
challenges Entergy’s analysis without providing any dis_cussion of how or why the LRA is ..
deficient, thereby falling_ to adequately support its -proposed contention hecause it does not
p_ro_vide- the factual basis required by 10 .C.F-.R. § .2.‘3'09(l)(1)(-v), ‘much less demo_nstrate a
' genuine dispute of material law or »fact as required by 10 C.F.R. § 2.309(f)( lv)‘(vi). As discussed
fahove, a contention that does not directly controvert a position taken by the applicant inthe =
-qpplication is subject to dismissal.?'?

d Rather than articulate any cogent‘ bésio for its disagreement with the content of the LRA,
| FUSE merely offers that “there is some drscussmn of this issue that can. be found” ina tratnscrlpt
:of -an ACRS meetmg avallable through ADAMS 213 FUSE does not provrde any explanatron
:however, of how the ACRS _drscussmn bears any relevance to treatment of aging of core 1nternals

: | in the -Indian Point LRA Further, FUSE bl‘atant_ly'. concedes that; with full -knowledge ‘and
.pnrpoée; the documents referenced in this contention “have not been .labeled and included as
-~ exhibits to th‘i.s contention as it ls assumed that Enterg'yband the NRC thernsel\ies ore',cépable of
doing the eame due diligence" stakeholders have done in ﬁnding oaid documents.”214 They are
‘mistaken on this point and therr fallure to do so, in and of 1tself renders the proposed contention

1nadm1ss1ble In essence in add1tron to ask1ng the Board to formulate the contentlon for them,

; FUSE also tells the Board to go finda supportmg basrs as well 25

211 See LRA Section 3.1.2.2.15, Changes in ljgimensions due to Void Swelling. -

22 Comanche Peak, LBP-92-37, 36 NRC at 384.
o Superceding Petition at 1(_)4_-05}
24 14 at 106. L o |
21% See Balt. Gas- & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-14, 48 NRC 39, 41
-'(1998)(noting that “[i]t is the responsibility of the Petitioner to provide the necessary infonnation to ._satisfy the
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As a result, Proﬁdéed Contention 4 is inadmissible for numerous réavsorlls.«b In addition to
the discussion above, FUSE doés not provide adequate factual information or expert opinion to-
'support its claims, as required by 10 C.F.R. §.2.309(ﬁ(1)(v). | Likewise, Petitioner fails to raise a.
. génuin@ dispute of material law or fact as requ{red by ,10 C.F.R. §2.309(f)(1)(vi). As
4 _demonstrated above, Proposéd Conteﬁtion 4 simply fai.ls to meet any of the pleading
requirements specified in 10 C.F.R. § 2.309(f)(1) and must be rejected iﬁ its entirety. -

6. Pr'_obosed Contention 5 — “Entergy Aging Management Plans for almost all
components and systems at both IP2 and IP3 are inadequate, non-existent,
or are wrongfully written up as future commitments that A) are not legally

enforceable, and B) have not, cannot and are not being met in a tlmely
fashion.”

In this Proposed Contention, FUSE makes a general assertion that the LRA “simply fails

216 ¢laiming that some are

= to mention many neéessary and critical aging management problems,
not sufficiently detailed. It élso' asserts;_ generally, that 'des.criptions of AMPs as being consistent
@_/it_h the GALL . Report are insufficient for an AMP because they are “unenforceable”

7' commitments..n7 Finally, FUSE quotes a paragraph from Secfion 3.0 of. the‘LRA,. “Aging
IN.Ia'ﬂage_ment Review Results,” for its view that Entergy and NRC do not know ehoﬁgh at the
present time to uﬁderstand the effects of IaginAg. Finally, as eXblained below, FUSE provides an-
éxtensive_-liét'of vainus ébmpbnents, mét'efials, and'progfams for which} it contends Entgréy fails
to 'pr.ovide‘ a sufficiently dét"ailéd aging 'méndg¢rﬁé:;1t program, but not thé fequisite vspeci'ﬂcvit.y‘ to

_ support an admissible contention.

basis requlrement for the admission of its contentions and demonstrate that a genume dlspute exists w1thm the

scope of thlS proceedmg”)
26, Superceding Petition at 106.

217 Id
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‘Entergy opposes admission of Proposed Contention 5 on the groun‘ds that it is overly
vague, fails to prouide a specific statement of what it intends to contest, fails to provide any basis
Vfor its contention, fails to _demonstrate that the contention is material to NRC’s license renewal
decision; and_ fails to establish any genuine dispute of material fact or law. Together, and as
described below, these deﬁclencies r'ender. Proposed Contenti_,on 5 inadmisslble pursuant to

10 C.FR. §2.309(f)(1).

| A‘s a threshold rnatter, FUSE fails to identify what section(s) of the LRA it contends are |
- inadequate or the speciﬁc inadeouacies. Instead, it merely lists :AMPs and generally asserts that
- their descriptions in the.LRA are not sufficiently detailed. Notvfor any one of the listed programs
| does FUSE assert what detail i is lackmg or what aging effect has not been addressed Not only is |
 this essentlally an impermissible challenge to NRC’s decision to docket the apphcat1on 1t is a
textbook exarnple of a vague, unspecific, unsupported contention that warrants rejection pursuant ‘
t0 10 CFR. § 2309()(1).2" o |
MOreover,. FUSE’s assertion that references to conformance with the GALL Report in the
LRA somehow makes the LRA deficient under 10 C.F.R. Part 54 is left unexplained. By way of
example,' FUSE’s first l_isted‘pr'ograrn.v'is “Alloy 600 Program - No S.peciﬁc Mention in Aglng
: .Managem.ent Review in Seotion 3. or the LRA on Aging Management Review.”219 F-USE’S‘
i 1nclusron of Alloy 600 is bafﬂlng because d1scussron of the n1ckel based alloys (such as Alloy
.600) is expressly provrded in Sectron 3.1 of the LRA Furthermore a detailed AMP is prov1ded |
_1n Sectron B.1.21 of the LRA Ignormg this 1nformat1on FUSE completely falls to descrrbe how

either Section in the LRA is 1nadequate or somehow mcornplete. Thrs is but one exar_nple of how

2% Balt. Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant Units 1 and 2), LBP-98-26, 48 NRC 232, 242
(1998).

2. Supercedmg Petition at 107.
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Proposed Contention 5 fails to raise a genutne issue ofv materiat dispute.220 Because Ptoposed
.Contention Sis foverly vague, fails to state with specificity a material issue of taw or fact, and
- fails to provide a basis for its contention, Proposed Contention 5 must be rejected pursuant to

10CFR. §2309(t)(1) |
7. » Proposed Contention 6 — “At least one of Indian Points’ spent fuel pools is
using Boraflex, and in fact and deed ha [sic] Age Related Degradation

R ' " issues which in fact and deed are creatlng potentially significant I‘lSk to
' human health and the environment. :

‘Proposed Contention 6 asserts that the Indian-Point-I‘Jnit 2 Spent Fuel Poolv(“‘SFP”) has
exper'ienced water _clerity issues, resulting from degradation of Boraﬂex neutron—absorbing
'matertal in the pool.zz‘1 FUSE apparently'believes that the. LRA does-not adequately address SFP
visibility, or prov1de an AMP for SFP v151b1hty It also asserts that the LRA and ER fall to
address the env1ronmental 1mpacts of an accident caused by SFP v1s1b111ty 222

;- Entergy opposes admission _of thls Proposed Contention on the .grounds that it'fails to
1dent1fy any portion of the LRA or ER which it claims is inade.quate, fails to prOvide‘a clear"
.statemen_t of the issue controverted, fails to provide-any supportin'g basis of fact or law, and
ranses an issue outside the scope of license renewal. A | “

In proffering this Proposed Contention, FUSE does not cite any page or chapter of the
: LRA or ER that it contends is deficient, much less the .purported basis for the .deﬁciency. -It is

B noteworthy that FUSE does not contend that Boraﬂex degradatlon is not. addressed in the LRA ,

R but rather focuses on SFP clarity. - Indeed the LRA 1ncludes an AMP at Appendxx B.1.3,

. Appllcant notes that Alloy 600 is one of approx1mately 40 programs that FUSE lists without any hint as to what
' it believes to be inadequate. This attempt by Petitioner to shift the burden to the Board to form contentions for
it seriously miscomprehends its burden as a Petitioner to provide a specific statement of the issue to be raised

‘under 10 C.F.R. §2:309(H)(1)(i). See Calvert Cliffs, CLI-98-14, 48. NRC at 41 (noting that it is “the

responsibility of the Petitioner to provide the necessary information to satisfy the basis requirement. for the
» admlssmn ofi its contentions and demonstrate that a genuine dlspute exists within the scope of this proceeding.”
2 . Superceding Petmon at 112 13.

2 Id at107-14. -
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| “Bioraﬂex lMoiiitoring” to addiess degradation of Boraflex inaterial' in the Unit 2 SFP. This AMP |
describes .an'existing monitoring program thait will continue to be implementeci during the period_
o of exiended oberation without modiﬁeetion. This AMP specifically addresses-the'effects of
.aging on Boraflex.- SFi) water cl_arity_'is an ongoing bperatiexial isépe that is- monitored and
addressed during the current operating term by operational activities, e_uch es filtering during
iefueling operetiQns. SFP visibility is net a form of age-_relat_ed degradatioii thai'falls within the
5cope'o'f Part 54 ‘Fuel handling accidents are also‘an issue addressed in the ciirrent olieiating_ .'
'ter'r.ri. Entergy.’.s curreri_t general fuel '.handling instructions restrict ‘fuel movement under low
' visibilii-y conditions. | .
i While FUSE ciiticizes Ehtergy’s LRA and ER for failing to address the potential
,ra'diol.ogica.l eonsequences of “an éccident caused by [SFP] clarity,” it fails to present any
descripﬁen of a pdstulated accident sequence cfa_used by SFP visibility,?* eoxitrary' to 10 CFR.
§ 2.309(f)(1Xii).~ It also fails to explain hoiv this Suppbsed issue falls Within the scop'e oi‘ this
'llcense renewal proceedmg as requlred by 10 C. FR.§ 2 309(f)(1)(111) It fails to show how this
issue is materlal to the NRC decision on license renewal as required by 10 C.F. R.
§ 2.309(1)( 1)(1v). It fails to provxde any basis, at all for the contention as required by 10 C.F.R.

§ 2. 309(f)(1)(v) Finally, it fails to raise a genuine issue of materlal fact as required by 10 C.F.R.

| '_§ 2. 309(1)( 1)(v1) Accordmgly, this contention must be dlsmlssed in its entirety.

o at11e. | B " T T
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8. Proposed Contention 7 — “Emerging Issues _ Typically, following a |
component failure event at a nuclear power plant, the NRC raised a
- question as to how the failure relates to an applicant whose license
renewal application (LRA) is currently under review. This same question
may then be asked of subsequent applicants. There are NUMEROUS
emerging issues, that according to the NRC Rules and Regulations we are
now entitled to raise in the License Renewal Process. We therefore raise

-the followmg issues as contentions in this LRA process.”

Proposed Contention 7 asserts that because NRC evaluates emerglng issues at facﬂltles :
for Wthh apphcants have ﬁled LRAS this mspection actrvrty somehow through a logic not
' explalned by FUSE, bringsemerging plant issues into the scope of license renewal._ Further
stre’tching the bou_nds.of its attenuate'd “logic,” FUSE then.identiﬁes four current term issues that
it contends need to be addressed for purposes of license renewal 224 For each, FUSE asserts or
| 1mplres that Entergy’s LRA fails to adequately address it |
| Entergy opposes the admission_of_ Proposed Contentionv'7' on ,the ground that_ its
.' ,“_em'erging' issues-” theory represents an impermissible.attack on the NRC’s license renewal rules.

~at 10 C.FR. Part 54, pro,hibited hy 10 C.FR. §2.335, and falls outside the sc.0pe of Part 54 _
- Additionally, Entergy opposes the admission --of_ this proposed .c.ontentlion .because, as’
demonstrated below, each of the four “emerging issues” FUSE identiﬁes lack basis and are
‘plagued by a iiost of further deficiencies. | |

a. T ransformer Aging Management and Replacement

‘In three senterices, FUSE mforrns the Board that transformers are 1mportant to nuclear
pdwer plants. With this much of the p,roposed contention, Entergy agrees., i Leaping‘ forward,
however, FUSE next implies that' Entergy’s LRA fails. to adequately address_ transformer aging. ,

- .manag'em‘ent. This allegation is cornpletely unsupported by."sufﬁ_cient ‘basis, contrary to

P See Superceding Petition atvl.l4-16. .

5 Seeid,
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10 C.F.v.’R. § 2.309(H(1)(ii) a_nd (V). Finally, by failing-to identify any specific deﬁciency in the
_LRA,F [lSF’s allegations fail to demonstrate a genuine dispute with regard to a material issue of
‘law or fact, contrary to-10 C.'F.R. §.'2.30‘9(f)(l)(yi).'
Fundamentally, only certain transformers fall within the scope. of license.renewal The -
NRC regulations at 10 C. F R. § 544 explaln which systems structures and components are
_»Withm the scope of license renewal Of these, only the IP2 and IP3 transformers that are safety-
| related or are necessary for compllance with 10 C.F.R. §§ 50.48 and 50.63 are within the scope
of license renewal. |
| That certain tranSforrners are in the SCope of lic_ense renewal, however, :does_' not mean
that an AMP is reduired under lOIC.F..IR'.' Part 54. The NRC regulations at 10 CF.R. § 54.21(a)

“state that the effects of aging must be effectlvely managed only for components that perform an

-1ntended function per Section 54 4, wrthout movmg parts or without a change in conﬁguratlon or

propertles Le.,are not active components

Appendix B of NEI 95- 10 26 which is endorsed by NRC Regulatory Guide 1. 188 227,.
_’ proy1des guidance for the determlnation of whether components are active or passive. As shown
in Item 104 of Appendix B of NEI 95-10, transformers are listed as active components that are

"not subject to 10 CF R. § 54. 21(a)(1)(1) 228 Thus transformers do not require an AMP as

| _- v'argued by FUSE Instead the effects of agmg on transformers are managed by ongorng' g

'-Mamtenance Rule activi_t_ies in accordanc’e"With 10 C.F;R. §v5_0."65, Which is outside the scope of

4226 NEI 95- 10, Industry Guideline for Implementmg the Requirements of 10 CFR Part 54 The License Renewal '
Rule, Rev. 6 (Jun 2005), avazlable at ADAMS Accession No. ML051860406.

2 Regulatory Guide 1. 188, Standard Format and Content for Applications to renew Nuclear Power Plant

Operating Licenses (Sep. 2005), available at ADAMS Accession No. ML051920430 (“The Nuclear Energy

Institute’s NEI 95-10, ‘Industry Guideline for Implementing the Requiréements of 10 CFR Part 54 — The License

. “Renewal Rule,” Revision 6 (June 2005), prévides methods that are acceptable to the NRC staff for complymg
" with the requrrements of 10 CFR Part 54 for preparmg a llcense renewal application”). .

228 NEI 95 10, Appendle Item 104
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license renewal. As sueh,/this purported .“emerging issue” does not serve as a sufﬁcient legal
basis for the admission of Proposed Contention 7, pursuant to 10 C.F.R. .§ 2. 309(t)(1)(ii)-and ).
‘Nor does it provide sufﬁ01ent information to demonstrate a genume dispute exists on a materlal
| 1ssue of law or fact as requlred by 10 C.F. R.§2. 309(t)(1)(v1) |

: b. Electrical Connectzons

In a depth sirhil_ar to the transforr_ner Contention——three sentences—FUSE asserts that
,Entergy’s LRA “appears to be silent” on electrical connections, and asserts that an AMP rs
rec_;'uired.z29 This aspect‘ of the proposed contention fails to account for Entergjt’s tre.atment of
- eleetrical connections in Sections 2.5 a_nd 3.6 of the LRA. Tabie 2.5-1 lists “Cable connections .
B (metallic parts),” ‘;Electrical cables and connections not. subject to 10C.FR. §49 EQ
requirements, “and “Electrical conn'.ecti'ons not subject to 10 C.F.R. §50.49.'EQ reduirements
: ;ex'po's_ed to borated water leakage,” as heing subject'to an aging management review. “Tables
3'.6.‘1j and 3.6.2, in turn, provide the _res_ults of the aging management review and identify_the
- necessary AMPs‘;. ie., LRA Sections B.1.22, “Non—EQ Bolted Cable Connections,” and B.1.25,

v ffNon-EQ Insulated Cables and Connections.” As. in the previous “emerging. issue” cited by
'Petitioner, the _39.words of these three sentences,do not come close to satisfying any of the '

 requirements of 10 C.F.R. § 2.309(5(1).

o :.EleCtricai Cables and _Conneciié)ns :
' Thrs argument, though more 'difﬁeult to follow, also seem's' .to‘take issue with the NRC |
: ‘comp.onent screening methodology set’ out in 10 C.F.R. § 54.21. As such it presents a collateral
i attack on the regulatlon 1mperm1s51ble under 10 CFR. § 2. 355(a) Yet again, unburdened by the

need for references to the LRA, FUSE dlsagrees with Entergy’s treatment of “Electrrcal and

" Superceding Petition at 115.

51



.Instnlxmentation and Control Systems;” described in Sectioo 2.1.2.3 of the LRA. Io pefticular,
LRA Section 2.5, and Tables 2.5-1, 3.6.1 and 3.6.'2A-1 contain the commodity types that FUSE
..'claims are missing from the revi.ew.23 % Contrary to Petitioner’s claims, these sections of the LRA
describe how Entergy ’considered passive electrical comportents_, their aging effects, and how
’.‘_they would be managed dufiog a period of extended operation. FUSE fails once again to ide_ntify
or -articu'lete any speeiﬁe deﬁeiency in the LRA. ‘Rather, it Voices'its' view, unfettered by 10
CFR Part.‘5'4_,jthat every.'fvoltage and EQ category of’ electric'al components requires its own
unique AMP. Thie view contradicts 10 C.F.R.§ 54.21 and stands in opposition to the guidance in
t_he:GALL'Report. As with the previous two “emergiﬁg issues” above, these 11 lines o.f text
‘again fail.to‘satisfy ahy of the requirements of 10 C.F.R. § 2.309(f)(1). | \
d. Seismic Issues |
"Thi_s six-line explicetion of the fou_rth “‘emerging issue” asserts that, because Japan
experienced an_earthquake in 2t)07, seismic issues are relevant to the Indian Point license
rene'vt/al proceeding. Even FUSE concedes in this contention that it has not yet raised any tssue
' for the Board’s consideration as, in the last sentence, it ptonouﬁceé the fotloWing: “We therefore
bring into the scope of this license renewel-ALL SEISMIC issues for challenge, which will be
more fully defined at the appropriate' .time.”B ' The appropriate time hés come and gone. NRC.

,‘ contentlon pleadlng Tequirements at 10 C FR §2 309(f)(1) Tequire that ‘the contentlon be'

. pleaded with spemﬁcny in response ‘to the Notlce of Hearmg Instead, FUSE asks the Board to

J

admit-the 'contention' and allow FUSE to later ﬁll in the blanks, This it cannot do. Because this
“emerging issue” also fails to satisfy any of the requirements o‘f 10 C.F.R. §2.309(t)('1),

-Proposed Contention 7 must be dismi_ssed in its entirety.

B
B : 1d at 115-16 (emphasis (added).



As shQWn above, each of the four-;‘emerging issues” that FUSE bidenti‘ﬁes as’ Preposed 8
Contentions fails to satisfy NRC contention pleading requirements at 10 C.F.R. §2.‘309(f)(l).
Additionally, FUSE’s “emefging issues” theory sepresents an. impermissible collateral attack
- (prohibited by '10 C.FR. §2.335) on the NRC’s license renewal rules at 10 C.F.R. Part 54.
Accordingly, Entergy opposes the admission of this Proposed Contention.

9, Proposed Contention 8 — “Entergy has provided NO CABLE:
MANAGEMENT PLANS, but instead relies upon FUTURE
COMMITMENTS, despite the fact that ALL LICENSE RENEWAL
APPLICANTS are required to have a Cable Aging Management Plan. It
is noted here, that NONE of the already approved superceding licenses for
other applicants have Cable ‘Aging Management Plans.  Stakeholder
quotes from EPRI.” '

~ In this proposed contention, other than in the underlined title above, FUSE does not
artic_nlate any 1ssue speciﬁc to renewal of the licenses for Indian P_oint Units 2 and 3. FUSE

quotes an EPRI document stating that dther plans have made _c_ommitrnen_ts related to cable aging

232 233

' management, It then expresses its dislike for commitments. With this as background,

- FUSE contends that Entergy’s LRA presents no aging management plans for electrical c;ab_les..23 4

‘ Entergy opposes admission of this contention on the ground that it fails to satisfy_ any of

'the NRC contention pleading requirements at 10 CFR. §2.309(f)(1), and because it is facially

inaccurate.

| The assertion that the LRA has AMPs for electncal cables 1s false Entergy_
~describes its scoping, screening-and aging management review results for electrical cables and '
' connection_s in Sections 2.5 and 3.6 of the LRA. The AMPs for electrical cables and connections

are _included'in LRA Sections B.1.22,“Non-EQ Bolted Cable Connections,” B.1.23, “Non-EQ

B2 14 at116-17.
2 1d at117.
B4 Id at116-17.
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Inacces_sibie Medium Voltage Cables, 13.1.2215 “an—'EQ Instrumen_tatioq' Circuits Test Review,”
arlldv IB‘.1.25., “Noﬁ-EQ Insulated Cables ‘and Cohnections.”- FUSE. dses 'notA identify’ any
deficiency with Entérgy’s cable-rélated AMPs, nor does it i)rdvide a basis .or supp'brt, or explain
‘how any deficiency is material to the proceeding. It ralses no genume material i 1ssues in dlspute
Because thlS Proposed Contentlon falls to satlsfy the requlrements of 100 CF.R. §2. 309(f)(1) it | |

‘must be dismissed.

To the extent that FUSE sOnteﬁds "that» descriptions of Vfuture AMPs are inade,quats
‘because they are commitments that are not en_fdrpeable, FUSE }nisuqurstands the nah%re of s )
~ regulatory commitments. License renewal sémmitments, just as the corﬁmifménts for the CLB,
cannot be césual_ly ‘i'gnored by .Entergy. ~ As held by the B‘o.ard. in‘the Oyster 'C;eek license -
renewal .proceevdi.ng, oné cannot impute to a licensee an ihtention to act in derogation of its.
formal commitment to _the NRC Staff ™ The Standard Review Plan, NUREG-.I 8.00, states an
applicant is required to dsmonstrate that the effects of aging on structures and -corrixp-onent.s
subject to an Aging Méﬁégcﬁlent Review (AMR)- will be.adeQuately managed so that their
intended functions will be maintained consisten.t' with,.t“hé CLB for thé period of extended |
opérafion. The LRA follow.sv the"'guidal_lce of .NUREG-ISOO, and NEI 95-10, and ~‘pro_vide_s a
' ,corlls'istency ._evaluation betwsen the Entergy AMPs and the:‘GALL_A_MPs, with déta}ls provided

* for exceptions.”

P AmerGen Energy Co., LLC '(License Renewal for Opyster Creek Nuclear Generatmg Statlon) LBP 06- 07 63
NRC 188, 207 (2006), n.14, aﬁr d CLI-06-24, 64 NRC 111 (2006). .
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Entergy s consideration of SAMAs and concludes that “there are material issues in dispute.

e

10. Proposed Contention 9 ~ “Indian Point wrongfully eliminates from
consideration almost all SAMA candidates, primarily based upon a

~ Cost/Benefit - Analysis, which uses fuzzy logic, antiquated population -

. figures, and by placing a low dollar value on PUBLIC EXPOSURE to -
radlological contaminants.” ‘

_ This Proposed Contention presents an amalgam of unsupported assertlons regardmg |

”236

As with SO many of FUSE’s contentions it provides no s‘upport for its cryptic assertions.23 7 'ln

this instance, FUSE criticizes:

e “a$2,000 value used for REM exposures”;?**
o “the populatlon ﬁgures” 29 |
¢ use of assumed cost based on other facilities rather than site speclﬁc studies;**

e “grouping a higher risk singular item with lower risk ones to come up w1th a group model
- that works in their favor to rule out spec1ﬁc SAMA’s;”*

e using mixed data from two weather stations, 1n51de 50 miles is not adequate and that
Entergy should have collected data within the 10-mile EPZ;**? and :

e ‘‘sheltering in place may, or may not be the most conservative modelmg scenano for
exposures™* -

~ Entergy opposes admission of Proposed Contention 9 because it fails to meet any of the

‘contention pleadlng requlrements at 10 C.F.R. §2.309(f)(1). For each of these issues, FUSE_
. prov1des little more than the itemization presented above. It utterly fails to explain 1ts concern or

provide an ex_plan_at,ion of the basis for that cOncem. It fails to provide any, sup'port or authority

236

237

238 .

"240
241
242

24

_Supercedmg Petition at 117-21.

Entergy’s consxderation of . SAMAs is contamed in Section 421 of the ER, “Severe Accident Mitlgatlon
Alternatlves : _ . . .

Supercedmg Petition at 117 18.
Id at 118,

Id

Id.

Id

Id. at 119.
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- in support of its contention. If fails to explain how the contention raises any genuine issue of
material fact within the scope of this license renewal proceeding.

a. . "a $2,000 value used for REM exposures

FUSE says nothmg more__than that it “contests” thls value The Partles and the Board are
left to vvonder what about the value FUSEYdisputes. Does FUSE believe it should be higher, or
lower,. or some varlable? - Why does ‘FUSE th-ink lt should be other than $200l)‘?' "What are the:
- st_udie_s and who are the experts .thal support this altemnte belief? How -would another value
change Entergy’-s SAMA " analyses? Does the contest have ‘some .other relevance to the lieense'
: 'renew'aldecision'.‘> FUSE ansvvers none of these questions about the $2000 value, or any others.-.-

FUSE impermissibly invites the Board to form a contention for it.

,'Additionally, FUSE seeks improperly to adjudicate a generlc' issue involving NRC
' regulatory policy Or process. 'The NRC specifically recommends that license renewal applicants
‘use a SZ;l)OO kpe_r' perso'n-rem conv'ersi_on‘factor es the cost-benefit component of their SAMA
| analys"es. Speciﬁcally, the use of a $2,000 per person-rem conversion factor is consistent with
guidance set forth in NEI05-01, which the NRC.recentlyendorsed in ISG;LR-2066-03.244 In
fact, the $2 000 per person rem conversion factor has been used by other llcense renewal
_ .~apphcants w1th the approval of the NRC s Moreover this number is ﬁrmly embedded in NRC

_regulatory practrce and guldance that is not specrﬁc to lrcense renewal 216 Accordmgly, by

244 Letter to J Riley (NEI) from P. Kuo (NRC NRR), encl. (Aug. 2 2007) (Fmal License. Renewal Interim Staff
Guidance LR-ISG-2006-03; Staff Guidance for. Preparing Severe Accrdent Mmgatlon Altematlves (SAMA)
Analyses), avazlable at ADAMS Accessnon No. ML071640133.

%5 E.g., GEIS Supp. 27 (Palisades Nuclear Plant) (Oct. 2006) at G- 2to -28; GEIS Supp 26 (Montlcello Nuclear
Generating Plant) (Aug. 2006) at G-21 to -25.

% See NUREG-BR- 0058, Regulatory Analysis Guidelines of the U.S. Nuclear Regulatory Commission, Rev 3
. (July 2000) at vii (“current NRC pollcy is to use a $2000 per person—rem conversion factor”). -
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* challenging Entergy’s use of the $2,000 per pefson—reni‘ factor, Petitioner raises a matter of
- regulatory poliéy that is beyond the scope of this proceeding. 2t

b. © “the population figures”

lWithout' repeating the rheforical questions set out in thé preceding section, it sufﬁces.to "
'- .séy-that three words do notva contention méke. FUSE does not identify the figures to whiph it
“refers or why they are inadequate, why it believes 'theybare inadequate or any basis for that belief,
how the inédéquacy is material to Entérgy;s SAMA.analyses or ény genuine material issue for

resolution by this Board.

c. “use_of assumed cost based on other facilities rather than site specific
studies”

. FUSE appéars to contend that Entergy’s evaluation of SAMA’S must B_e based oﬁ site
Spéciﬁc estimétes réthér than generic estimates or 'actual data from other faqilities. This is the
extent of Peﬁtionér’s statemeﬁt. Nowhere does FUSE identify thé section of the LRA or ER i‘n
whlch the use of assumed costs was inappropriate. There is no statement describing what FUSE
‘takes issue with as required by 10 C.F.R. § 2.309(5(1)(0. FUSE provides no explanation of why :
use ‘olf aséumed costs is deficient or supﬁoft for that position as requiréd by 10 C.FR.
| §2;309(f)(1)(_ii) af_1d (v), tespectively. The contention doés not describe how use of assuined
cosfs or .site-_bspeciﬁc_(_:josts is materiél to the NRC’S iice_nse_ renewal determination pr that there is
any g‘énuiné material issue in dispute as required by 10 C.F.R.'§2.3Q9(ﬂ(l)(iv) and (vi).
Accordingly, Because‘the-QOﬁtention fails .to satisfy .any of fhe requiremehts of the NRC
' contention f)leading rve‘qu‘irer.nen.'ts, it may not be admitted in tﬁis prolcﬁeeding.‘

A : _
~ Use of cost éstimates is sp‘_eyciﬁ_call'y" described in guidance endorsed by NRC.. ' Section'_'7‘.2

of NEI 05‘-01," “Cost ‘of SAMA 'Il.nplemer_ltation,” rotes “the cost of each SAMA candidate

\.

- ™7 See Peach Bottom, ALAB-216, 8 AEC at 20-21 n.33.
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should be conceptually estimated to the point where economic viability of the proposed
modiﬁcation can be “adequately gauged.... For hardware modiﬁcations,. the cost of
implementation may be established from existing estimates of similar modifications from:
| prevrously performed SAMA and SAMDA analyses

d “crouping a_higher risk singular item with lower risk ones to come up
wzth a group model that works in their favor to rule out speczf c SAMA s,

FUSE prov1des no explanatlon at all to help decipher this one-sentence concept. ThlS is
. the extent of Petitioner’s statement_. Nowhere does FUSE identify the section of the LRA or ER
in’whichlthe use of “grouping” was inappropriate. Therel is no statemen't describing what FUSE
V:take's issue_with as required by 10 C.F.R. § 2.309(D(1)(i). FUSE provides no explanation of .why
.this use of “grouping” is deﬁcient or Support for that position as required by 10 C.FR.
§ 2.309(H)(1)(ii) and (v), .res_pectively. The- contention does not describe ‘how grouping or
individual consideration ‘is material 10 the NRC’s license renewal determination, or that there is |
any genuine material _issue_. in dispute as lrequired by 10 CFR § 2.309(f)(1)(iv) and -(vi).
ACCordingly, because the contention fails to satisfy any of the requirements of the NRC

COntention pleading requirements, it may not be admitted in this proceeding.

Entergy s approach to boundlng analyses is described in ER Sections E.2.3 and E.4.3.

- ,Boundmg evaluations. (or analySIS cases) Were performed to address speciﬁc SAMA candldates

) :or groups of s1milar SAMA candldates. These analysrs cases overesttmated the beneﬁt and thus
- _. were conservative calculations.:vF or example, one SAMA candidate suggested installing a dig.ital
- feedwater up‘grade system. The bounding calculation estimated the beneﬁt of this improvement

" by total elimmation of risk due to loss of feedwater events (see analysis of Phase II SAMA 41 in

Table E.2-2). Thls calculatlon 0bv1ously overestimated the benefit, but 1f the lnﬂated benefit
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indicated that the SAMA candidate was not cost beneficial, then the purpose of the enalysis was

satisfied.

This approach has been used by other applicants and is in accordance with the guidelines
in NEI 05-01, Section 7.1.1,_' which recommends, “Perform bounding analyses to determine the
change in risk folloWing implementation of SAMA candidates or groups of similar SAMA

~‘candidates.”

e using mixed data from two weather' stations inside 50 miles is not
adequate and that Entergy should have collected data wzthm the 1 O-mzle_
- EPZ :

In this aspect of the Proposed Contention, FUSE purports to quotes a paregraeh from the -

LRA, without citetion.248_ The section describes h‘ow~Entergy'used' data from the two clesest |
National Weather Service Stations se_lected by meteorologists at the National Climatic Data
Center to define regional mixing height. FUSE asserts that data from within 10 miles of the site
~ must be gathered to adequately evaluate ‘certain SAMAs. "Again, this is atl Petitioner provides.
Nowhere does FUSE. describe the 'section of the LRA or ER which is ostensibly deficient

- because it defines regio.nal rtlixing height in this manner. While_there is no requirement that ciata--
be obtained Vfrom inside the IO-tnile' EPZ, FUSE’s challenge to the approach used is without

technical foundatlon For that matter there is no statement describing what FUSE takes issue .

w1th as requlred by 10.C.F. R § 2. 309(6(1)(1) FUSE prov1des no explanatlon of why or how
"thxs method '1_s deﬁ01ent or _s_upport for ltS‘ altematlve posmon as requlred by 10CFR. .
§ 2. 309(f)(1)(11) and (v) respectlvely The contentxon does not describe how use of other data to

‘ deﬁne reglonal mlxmg helght is materlal to the NRC s license renewal determmatlon or that

2% The qudted language appears to come from the ER, Attachment E, Section E.1.5.2.6, “Meteorological Data.” -
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there is any genuine materlal issue in dlspute as requlred by 10 C FR. § 2. 309(f)(l)(1v) and (vi).

Accordlngly, this aspect of the coritention fails to support admission of thls contention.

f . “sheltering in place may, or may not be the most_conservative modelmg
- scenario for exposures”

In this 'aspect of the eontention, 'Petitione’r challengeé Applicant’s claixn, in its SAMA
atnalysis, that a “no-evacuation” scenario pfovides a conservative estirhaite ef the population dese
- of radiation. Entergy oppbses admission of this Proposed Contention in thatt it faii_s to raise an
issue that is _rnaterial to the outcome of the proceeding, and fails to establish a genuine dispute
» ‘with Applicant, contrary,to 10 C_.F.R. § 2.309(t)(1)(iti), (iv) and (vi). Petitioner fails to show that
‘ 1ts contention raises any iés_ué that is material to Entergy’s analysts. of the cost-effectiveness of
any SAMA , | v |
The “no evacuation” scenario considere(i in Entergy’s S'AMA."anal_ysiVs at_ss‘umes that an
' individual would continue nonnal activity for the emergency-phase perlod of one we_ek
| following a poetulated accident,' without taking emergency téspense actions such as et/acuation
', and sheltering. This ‘scenario is more conservative in terms of radiation exposure than: the‘
_ Sheltering in place-‘Scenario, evacuation scenario, or a combinatidn of evacuation and sheltering
scenario.' The radiation expes_ure 1s est.i_m'ated as the total dose commitment_ that could be
~ received b& an individual .- who. remains in place for the ‘duration 0f ernel_‘gen“?Y‘phasle While .
enéaging in normal acti’Vi‘ty.. o
'Ent'ergy 'oppeses a‘drnission._of FUSE Cdntention 9"be'céuse it faiie t0 ‘m.eet: 'any of the
contention pleading requlrements at 10 C. F R. § 2. 309(t)(1) FUSE provndes llttle more than the

- itemization presented above. It falls to explain its concern or prov1de an explanatlon of the basis

for that concern. It fails to provide any support or authority in-support of its .contenti'on, and it
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fails to explain how the contention raises a genuine issue of material fact within the scope of this
license renewal proceeding.
_ 11_; Proposed Contention 10 — “Increased leakage from primary to secondarv

aging is not addressed, despite two key facts that would increase the nsk :
to public health and safety ” :

Proposed Contentlon 10. asserts that Entergy’s LRA falls to adequately address prlmary
toﬁsecondary aging.” - FUSE asserts that increased leakage increases. the probability .of a
,_"signi’ﬁcant t_ube rnpture and increase th_e a‘mount of unrnonltored tritiumr released. Petitioner
| ~asserts that the LRA fails to provide an AMP.249 Beyond thi.s, FUSE says nothing more on the
'sub'j_ect. vEntergy opposes admission of this Proposed Contention on the ground's that it falls to

meet any of the NRC’s pleading contention requirements at 10 CFR.§ 2.309(f)(1). N

At the outset, it is worth notmg that Entergy’s LRA at Appendlx B, Section B.1.35,
“Steam Generator _Integr_lty, prov1des an AMP for just this 1ssue. The AMP notes that thls _
© existing program 1ncludes processes for monitoring and mamtamlng secondary 51de component
- .mtegrlty. FUSE does not even acknowledge Entergy s treatment of this issue, much less
ldentify a deﬁc1enc$1 in the an'aly51s or AMP. There is no statement descrxbmg precisely what
FUSE takes issue with as‘required by 10 CF.R. § 2.309(t)(l)(l). F_USE. pro'vides'no explanation |
. of ‘why o'r.how this method is deficient ;or'lsuppor't for any altematlve position'vas requlre_d by |
B '._10':C7F.R. §2.3l)'9(fj('l)(i-i). and (V)_-, respectil/ely. The ~c:onten't-ion vdoes ‘no.t. desc‘ribe .howvany : "
deﬁcl'enCy 1n Ent'erg}?’s, tr.'eatment“of steam_'.-generator 'int‘egrity‘ is .materlall" to the Nl{C’s l1cense ,i
renewal‘ determination, or that there is anyl g'enhine materlal “is_'s.ue; in dispute as required bjr

10 C.F.R. § 2.309(D)(1)(iv) and (vi). Acco:rdingly,.vbecause the contention fails to satisfy‘.any of

9 Superceding Petition at 121.
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‘the requirements of the NRC contention pleading requirements, it may not be admitted in this
proceeding.

12, Proposed Contention 11 — “Both Indian Point 2 LLC and Indian Point 3

' have OEM coatings in contaminants that are not .classified as DBA
qualified or acceptable. These OEM DBA unqualified coatings in the
Indian Point PWR containments will fail during a loss-of-coolant accident
(LOCA) and thus be available for transport to the emergency core cooling .
system’s (ECCS’) sump, thus negatively umctmg the licensee’s abllltv to
have and maintain Safe Shutdown.”

'This Proposed ‘Contention asserts that industrial _c0atinge on systems, structuresv and
cornponente _create a eafety i_ssue. with»r‘espect to emergency core cooling systern surnp pump
performance _because _those coatings have not been qualiﬁ'ed for _design basis accident- (“DBA”)
‘ "cond.itions.250 |

A Entergy opposes admiosion 0 f this Proposed Con_tention Proposed Contention becatlse it

fails to meet any ofNRC’s contention pleading re'quirenients._ This Propose_d Contention .s.imply
.sets out .th_is -generic current operating issue, under review by-the NRC -Staff and the nuclear
'1ndustry This Pronosed Contentlon ‘makes no reference even in passing, to tne perlod of
.extended operations. Similar to its Proposed Contentlon 7, FUSE seems to 1mply that 51mply
. oecause this is an emerging issue, it must be evaluated umquely for -the perlod of extended
operatrons Part 54 contams no such requlrement Entergy opposes admlssmn of this contentlon
E .-'"because it falls to meet any of NRC contentlon pleadlng requlrements at 10 C F. R 3§ 2 309(f)(1) -
‘because it raises an issue pertment to ongomg regulatory overs1ght and out51de the scope of
) | Ahcense .renewal,_and because it poses a _collateral _attack on the screer_ung‘rules at 10 C.‘F.R. :

§ 54.21, prohibited by 10 C.FR. § 2.355(a).

2 Superceding Petition at 121-23.



_ Petitioner provides nothing more than a restatetnent of NRC Generic 'Iss.ue 1917
Nowhere does FUSE identify wtxat section of the LRA or ER is ostensibly deﬁcient for its
" treatment of containment coatings or clogging of ECCS suction strainers. There i.s no statement
describing what aspect ‘of the LRA FUSE takes issue with as required by 10 CY.F..R.'
| § 2.309(H(1)(). FUSE provides no explanation of ‘tvhy or how this metltod is>deﬁcient or
'. support for its alternative position as required by 10 C.F.R. § 2.309(f)(1)(ii) and ), respectively.
The contention does ﬁot descfibe how current treatment of these coatings is materiat to the
NRC’s license 'renewal determination, which it is not, so this contention fails to me‘et the
requirements of 10 C.FR. § 2.309(f)‘(1)(iii)‘ or (iv).?** Nor does. FUSE address any specit'lc

| deﬁciency in theLRA so there is tlo genuine material issue ‘in dispute ats required by 10 C.F.R.
- §2. 309(f)(1)(v1) Accordlngly, because the contention fails to satisfy any of the NRC contention

pleadmg requlrements it may not be admitted in thxs proceedmg

13. Proposed Contention 12 — “In Entergy’s Environmental 'Report,
' Appendix E to the LRA, Entergy admits that the majority of their plant
employees for both IP2 and IP3 reside in Dutchess County, New York. A
~ close study of their employee population distribution tables, shows that a
~very small handful of Entergy’s employees actually live relatively close to
the Nuclear Facility, with only 22 living in Buchanan. In the event of a
SIGNIFICANT radiological event at the plant such as a SCRAM, LOCA,
‘or DBT or a DBA, especially during a holiday makes it impossible for
- Entergy to return employees to the facility in a timely fashion, thus greatly

- impacting their ability to do and maintain a safe shutdown of the plant.”

4

L NUREG-0933, “A Prioritization of Generic Safety Issﬁes,” (Sept. - 2007), available at
.. hup/iwww.nre.gov/reading-rm/doc-collections/nuregs/staff/sr0933/, contains a list of over 200 issues .under
active consideration by the NRC Staff. :

52 Entergy's response to NRC Generic Letter 2004-02 exp]ams how both IPEC Units are addressing the issue of
debris blockage on ECCS functions in re: current licensing term. See Letter from F. Dacimo, Entergy, to NRC,
“Response to NRC Generic Letter 2004-02, Potential Impact of Debris Blockage on Emergency Recirculation
During Design Basts Accidents at Pressurized Water Reactors,” Sept. 1, 2005, available at ADAMS Accession

-No. ML052500197. Entergy also does not rely on these coatmgs to manage the effects of aging. LRA Table
351 Item 3.5.1-25. . _
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In this Proposed Contention, FUSE quotes anl unspeciﬁed EPRI document, Which
allegedly states that: “In some cases, there may be a short period of time to react to the potential
) threat of the [510] beyond design bases condltions »253 FUSE then alleges that many Entergy
employees live far from the plant. FUSE prov1des no basis or citations for the statlstical data it
.i.ncludes'. FUSE concludes with .the statement that “Entergy’s' claim that they [sic] can do and
maintain a safe shutdown . . . is a material fact in dispute ... as a result of where thelr employees
’ hve related -to the Indian Point facility.”*** In sum, FUSE apparently believes that Entergy’ s'v
response to emergency events durlng the perlod of extended operatlon wﬂl somehow be‘
comprom-ised because many _Entergy employees do not now live in close proximity toIPEC. ‘

Once again, FUSE relies upon bare assertions with no references to the underlying
) docunientary sources or expert opinion, contrary to 10 C.F.R. §'2.309(i}(l)(v); and no references
-to Entergy’s LRA, contrary to 10 C.F.R. § 2.309(@(1)(vi). This contention should be denied for -
.these reasons alone.®* |

Moreovef, Entergy opposes the admission of Proposed Contention 12 on the additional‘
- grounds that it: (1) raises issues that are neither within the scope of this proceeding or material to
the Staff’ s: ‘license-ten‘ewal '_ﬁndings contrafy to 10 C.F.R. § 2.309(H)(1)(iii); (2) constitutes an
| impei'missible challenge to the,Commission’s regulations, contrary 10 CFR § 2.335(a); (3)

‘diirectly_cont'ravenes contiolling Commiss‘ion legal precedent', ande(4)'fa_ils to eStablish a genuine
- dispute with th_e 'Applica'nt on a material .issue of law _oi fact _cont’r'a'riy. to 10'_“ CFR

§ 2.309(t)(1)(vi).

253 Supercedlng Petltlon at 123
24 Id.at 124. _
% See Fansteel, CL1-03-13, 58 NRC at 203; Comanche Peak, LBP-92-37, 36 NRC 370,384 (1992)..
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Al

The plain language of the Commission’s regulations regerding' emergency planning is as
- follows: “No finding under {Section 50.47] is necessary for issuance of a renewed nuclear power

~reactor operating license.”>

In the Turkey Point proceeding, the Commission specifically
addressed emergency planning in the scope of license renewal:
Issues like emergency planning — which already are the focus of ongoing
~regulatory processes — do not come within NRC safety review at the
license renewal stage . . . . 7
The Commlssmn elaborated on its rationale regarding emergency planmng in the scope
of llcense renewal in the Mtllstone proceeding.”*® As the Commlssmn explained:
Emergency planning is,- by its very nature,. neith_er germane to age-related
degradation nor unique to the period covered by the Millstone license renewal -
application. -Consequently, it makes no sense to spend the parties’ and our own
valuable resources litigating allegations of current def iciencies in a proceeding
-, that is directed to future oriented issues of agmg
Based on the Commission’s clear position that emergency planning is not within the
"-sco'pe of license renewal, FUSE’s Proposed Contention 12 regarding the alleged inability of
Entergy employees to respond in an emergency also constitutes an impermiésible challenge to

Commission regulations and binding Commission precedent and is, therefore, outside the scope

of this proceeding.*®’

3610 C.ER. § 5047(a)(1)(0).
B Turkey Point, CLI-01-17, 54 NRC 3, 10-11.
#% Millstone, CLI-05-25, 62 NRC at 551.
2% Id. at 561 (emphasis added); see also Shearon Harrzs LBP-07-11, 66 NRC at 92.

2 However, within the adjudicatory context, a petitioner may submit a request for waiver of a rule under .

10.C.F.R. §2.335(b). . Conversely, outside the. adjudxcatory context a petmoner may file a petmon for
rulemakmg under 10 C.F.R. § 2.802. .
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Finally, to the extent FUSE’s alleges that Entergy cannot now safely shut down either of
the IPEC units, this claim speaks. to current operations, which are also outside the scope of this
license renewal proceeding.261 _

14. Proposed Contention 13 — “In certain accident scenarios such as an outside
Design Basis Accident, or a LOCA (Loss of Coolant Accident), or in the
case of widespread blackout off site, Entergy wrongfully places far too
much emphasis on outside assistance in dealing with their onsite accident
scenario. This reliance on offsite assistanee from local police, fire fighting
and other first responders in turn GREATLY IMPACTS public health and
safety for the citizens living with the EPZ, due to what could become a
critical shortage of both manpower and critical equipment that our
communities rely upon in maintaining our health and safety.”

In this Propotse.d Contention, FUSE express;es its desire that, in th¢ event of a significant
accident, .it shoul_d'be. the respohsibility of Entergy té respond in a timely Vfashion, and not rely
upon first responders from the cdminunity: “it is imperative that our community resources are
~ not squandered . .to protect Entergy infrastructure . . 262 FUSE then repeats its assertion that
“Enfergy’s ability to do and maintéin a safe shutdown is a méterial fact in dispute in this
LRA.”263 F inally, FUSE lisfs some “possible measures for the protection of the reactor core and
spent fuel”_ in the event of a severe abcident, and lists what it apparently'cpnsiders to be
appropriate “objectives” for “beyond design basis conditions,” without any explanation of how

these lists relate to the other allegations in this contention.2%

‘Once again, FUSE relies upon bare assertions with no references to the underlying

: document_ary sources or expert opinion, contfary to 10 C.F.R. § 2.309(f)(1)(v), and rio references

%! Turkey Point, CLI-01-17, 54 NRC at 9.

262 Superceding Petition at 126.
263 Id.

% Id at127-28.
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to Entergy’s LRA, contrary to IO}CI.F.R.. § 2.309(f)(1)(vi). This contention should be denied for
these reasons alone.”®
Moreover, as described in Entergy’s response to FUSE Contention 12, above, this
emergency planning contentio‘n‘ is also inadmissible becaase it. (1) raises issues thar are neither
wrthin the scope of thrs proceeding or material to the Staff s license renewal ﬁndings conrrary to
10 CFR. §2.3d9(ﬁ(1)(iii); (2) constitutes an impermissible challenge to the Commission’s
regulations, contrary 10 C.F.R. § 2.335(a); (3)directly contravenes controlling Commission legal
precedent; and (4) fails to establish a genuine dispute with the Applicant on a material issue of
law or fact contrary to 10 CF.R. § 2.309(0(1)(vi). |
15. - Proposed Contention 14 — “The LRA, and the UFSAR’s for IP2 and IP3 -
fail to adequately address the currently existing, known and unknown,
environmental impacts and affects from the ongoing known and unknown

leaks of underground pipes, and fails to lay out a workable aging
management plan for said leaks.”

This Proposed. Contention .allege's that the LRA “fails to lay out in speciﬁc,
understandable detail a workable aging management plan to deal with both known and anknown
underground ieaks in the‘underground pipes and spent fuel pools . . . .7 FUSE claims that the
sources of ongeing radidlogical leaks include: (a) failed or degraded pipes; (b) cracks in spent
fuel pools; (¢) failed or degraded valves; (d) reactor vessel falled welds; (e) pmhole leaks around
weld Jomts @ falled or degraded gauges (g) failed or degraded fuel transfer tube sleeves; (h) -
farled or degraded steam. generator tubes; (i) inadequate or 1rr1properly operating dram systems; -
_ () cracks and fissures; and “(H) “[sic]” various inaccessible reactor eooling system pipe

structures.?%’

¢

%5 See Fansteel, CLI-03-13, 58 NRC at 203 Comanche Peak, LBP-92-37, 36 NRC 370, 384 (1992).
%65 Superceding Petition at 128.
2714 at 129-30.
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Proposed Contention 14 rambles for over 11 more pages, alleging a variety of

purportedly related facts while providing only one specific reference to a documentary source

(discussed below), but, notably, no specific references to any portion of Entergy’s LRA.

FUSE’s unsupported accusations include:

268

" that multiple leaks provide direct evidence that aging of various systems is not

being properly addressed;

that leaks have been discovered “purely by random accident”;

that in an April 26, 2007 ‘public meeting, NRC and Applrcant “conceded” that

they did not know the metallurgrc composition of underground piping;

that there has been a significant increase in leaks found at IPEC in recent years;

that the Applicant has “not been able to identify.all the sources” of leaks;

alleged reactor safety implications of leakage;

_ that leaks are a precursor to pipe bursting in primary coolant systems;

an alleged attempted removal of radioactive effluent from the ground led to ‘more
radioactive material” being released;

that certain communities use, or plan to use, the Hudson River as a drinking water
source;

‘that compromised pipes could cause or fail to mitigate a serious accident.

FUSE’s only supporting reference is to NUREG./CR-6674,269 which allegedly shows that

the “NRC itself has expressed concerns on this very issue . . . and requested as a part of the

license renewal process” an assessment from applicants of the “potential severity of the effects of

reactor water coolant environment on’ fatigue.”?®  Although FUSE includes a list of six

: “Supportrng Document References for This Important and Crucral Contention,™

Lo
T provides no

268

269

270

271

Id. at130-141
Fatigue Analysrs of Components for 60-Year Plant Life (June 2000), avazlable at ADAMS Accession No.

- ML0037242 15.

Superceding Petition at 136. -

Id. at 14041,
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description of how these documents support their contention or any specific reference to
information contained within any particular document.

a. Proposed Contention 14 Is Inadmissible

Once agéin, FUSE relies upon bare assertions with essentially no references to the
underiying documentary sources or expert opinion, contrary fo 10C.FR. § 2'309“)(1)(‘,/); The
single reference provided. is to a generic document, NUREG/CRf6674, with no specific
relevance to the IPEC LRA. Moreover, FUSE’s explanation that NUREG/CR-6674 shows that
- the NRC Staff is concerned about the “effects of reactor water cpblant environment on
fatigu<~:”2‘72 does not bear any uﬁders’tandable relationship to’any alleged deﬁcienpies specific to
En‘tergy’s.LRA.' Proposed Contention 14 also contains no references to specific portions of
Enfergy’s LRA, contrary to 10 C.F.R. § 2.309(f)(1)(vi). This contention should be denied for
these réasons alone.?” | |

Ultimately, . FU.SE underscores the baselessness of | this Propbsed Cont¢ntion:
“Maintenance logs and éther documents thaf will be found in-pre-hearing discovefy will prove
[P2 and 11;3’5 aging management plan for this issue is woefully inadequate.’;274 The NRC Rules
of Practice prohibit such a strategy b'e;:ause they “bar contentions Where petitioners have only
‘what amounts io generalized suspicions, hoping to Subétantiafe them later.”?”

To the extent FUSE challenges Entergy’s AMP for underground piping, such arguments

are (1) outside the scope of license rénewal; (2) ignore the LRA, and thus fail to raise a genuine

" Id at136. . . o
73 See Fansteel, CLI-03-13, 58 NRC at 203; Comanche Peak, LBP-92-37, 36 NRC 370, 384 (1992).
Supercedmg Petition at 137 .

McGuire/Catawba, CLI-03-17, 58 NRC at 424 (quoting Oconee, CLI-99-11, 49 NRC at 337-39); see also
10 C.F.R. § 2.309 (H(1)(V).

274

275
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dispute on a material issue of law or fact; and (3) fail to provide the requisite specificity. Thus,
such allegations fail to meet the requirements of 10 C.F.R. § 2.309(f)(1)(i), (iii), (iv) and (vi).
Recent decisions in the ongoing license renewal proceeding for the Pilgrim Nuclear
Power Station (“Pilgrim”) make clear that ongding monitoring for 1eakage of radioactive liquids
is outside of the scope of license renewal.*’® For example, in a very recent decision in Pilgrim, -
the Licensing Board denied Pilgrim Watch’s Motion for Reconsideration, stating:
As we have said on numerous occasions, monitoring is not proper
* subject matter for license extension contentions. Thus, where
Pilgrim Watch’s original formulation of its contention focused
upon the potential for surface and groundwater contamination from
radioactivity contained by certain of the Applicant’s buried pipes
and tanks, that subject is a matter managed by the Applicant’s
ongoing monitoring programs, and is therefore outside the scope of
matters properly considered in license extension hearings.277
This holding by the Pilgrim Board confirms the inadmissibility of Petitioner’s Proposed
Contention 14.
Thus, to the extent this Proposed Contention is based on the allegation that there is no
AMP to “deal with known and unknown leaks in the underground pipes and spent fuel pools, and
that as a result, “leaks of radioactive effluents” are allegedly “unplanned [and] unmonitored,””®

as discussed above, such issues are outside the scope of license' renewal, because they are

managed by ongoing monitoring programs.”’®  Therefore, because Petitioner focuses on

\

6 .Order Denying Pilgrim Watch’s Motion for Reconsideration, -ASLBP No. 06-848-02-LR (Jan. 11, 2008)

(citations omitted).(emphasis added); see also Pilgrim, LBP-06-23, 64 NRC at 274-77 (2006) (citing Florida
Power & Light Co. (Turkey Point Nuclear Generation Plant, Units 3 and 4), CLI-01-17, 54 NRC 3, 7 (2001));
Final Rule, Nuclear Power Plant License Renewal; Revisions, 60. Fed. Reg. at 22,481-82 (May 8, 1995);
Nuclear Management Company, LLC. (Monticello Nuclear Generating Plant), LBP-05-31, 62 NRC 735, 754
2005), _ . : : _ ) .

77 14 at§ (emphasis added).

278

Superceding Petition at 128-129.

¥ See Entergy Nuclear Generation Co. «(Pilgrim Nuclear Power Staﬁon); Licensing Board Order Denying Pilgrim

- Watch’s Motion for Reconsideration, ASLBP No. 06-848-02-LR, at 5 (Jan. 11, 2008).
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monitoring of leakage from underground piping and\tanks, and on radioactive leakage into
surface and gréundwater, Proposed Contention 14 must fail as it does not meet the standard of an
admissible contention set forth in 10 C.F.R. § 2.309(f)(1)(ii1), which requires that a contention
+ fall within the sco'pé of the license renewal proceeding.

Moreover, the Buried Pipiﬁg and Tanks Inspection Program, in LRA_Appendix B.1.6, is
consistent with the program recprﬁmended by the NRC’s Generic Aging Lessons Learned
(“GALL”) Report in NUREG-18(.)1_.280 Petitioner does not refute this AMP’s consistency with
the GALL Report, nor does it.even acknowledge the gxistence of this AMP.*%!

Aside from ignoring the Buried Piping and Tanks Inspection Program, FUSE fails to
acknowledge and apparently fails to realize tﬁe ekistenée of the many other'programs for aging
management of these buried comﬁonents as sef forth in the LRA. 2 FUS.E’s generalized chargeg
regarding the “insufficiency of a'reli_able aging management program in the LRAM® -fail to
satis_fy the reqﬁiremént that it challenge the cohtent of the LRA with fequisite basis and
speciﬁcity‘.284

'FUSE’s statement that the LRA “fails tb lay out, in detail, a}workable aging management
plans [sic] to deal with knqwn leaks” failé to idenfify, much less .direc.tly. controvert, any of the
spent fuel pool-related agiﬁg rﬁanagement plans identified in the application, and thus fails to

raise a genuine dispute on a material issue of law or fact, contrary to 10 C.F.R.

20 GALL Report, Vol. 2, Rev. 1, § XI.M34.
231 SeeAi_d. ' -

22 For example, management of loss of material for internal surfaces of buried piping and tanks is managed by

Water Chemistry Control-Primary and Secondary Program (LRA Appendix B.1.41).
%3 Superceding Petition at 135. _
See 10 CF.R. § 2.309(f)(1)(i), (ii), and (vi); see also Rules of Practice for Domestic Licensing Proceedings —
Procedural Changes in the Hearing Process, 54 Fed. Reg. at 33,170; Millstone, CLI-01-24, 54 NRC at 358.

284
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§ 2.309(f)(1)(vi).**> Moreover, by ignoring the text of the L‘RA, FUSE once again fails to
provide the requisite specificity as well as information showing that a genuine dispute exists by
reference to specific portions of the application, contrary to 10 CF.R. § 2.309(f)(i)(i) and (vi).
To the extent FUSE alleges, in this Proposed Contention, deﬁciencies in Eritergy’s
consideration of the environmental impacts of radiological leakage on groundwater, FUSE’s
claims: (1) raise issues thatbare outside the scope of this proceeding by positing stricter
requirements than NRC’S regulations impose, contrary to 10 C.F.R. § 2.309(f)(1)(iii); (2) lack
_adequate factual and/or ei<pert support-ccntrary to 10 C.FiR. § 2.309(H)(1)(v); and (3) féil tc
establish a‘ genuine dispute on a material issiie of law or fact contrary to 10 C.F.R.

§ 2.309(F)(1)(vi).

(i) Section 5.0 of the Environmental Report appropriately
characterized the releases to the environment due to spent
fuel pool leaks as a potentially new but not significant issue
pursuant to 10 C.F.R. § 51.53(c)(3)(iv).

Section 5.0 of the ER complies with the NRC requirement that an applicant forvlicense
renewal assess any “new and signiﬁcan_t” information regarding environmental impacts of a
plant’s ope'ratio'n‘during tiie exteridedvlicense tern.l_'.zg'6 To do so, Entergy identiﬁed any (1)
: informat_ion that identifies a significant environmental issue not covered in the NRC’s GEIS anci
codified in-Part 51, or (2) inforination not covered in the GEIS analyses thatv le.ad to an impact
ﬁnding different from that codified in Part 51.2%7 Because NRC does not specifically define the
terrii “significant,” E.ntergy used guidance availai)le in Councill on Environmental Quality

(“CEQ”) r_egu‘lations;288 For the purposes of this evaluation, Entergy assumed that MODERATE

25 guperceding Petition at 128; see Comanche Peak, LBP-92-37, 36 NRC at 384 (eriiphasis added).

© %10 CF.R. §51.53(c)3)v).
37 ERat5-1. . '
-8 Id (citing 40 C.F.R. § 1508.27).
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and LARGE impacts, as defined by the NRC in the GEIS, would be significant.”® Petitioner has
not challenged Entergy’s assumption in this regard.

Section 5.1 ‘of the ER, New and Significant Information: Groundwater Contamination,
provides Entergy’s assessment of whether the identified groundwafer radionuclide contamination
at the Indian Point site (“site”) is potentially “new and significant” as it relates to license

. _ N 7

renewal. Entergy confirmed the presence of tritium in site groundwater in October 2005. Since
then, Entergy has conducted an_extensivé site assessment utilizing a network of monitoring wells
to assess and characterize groundwater ‘movem'ent and behavior relative to. groundwater
contsmination. When the license renewal application was submitted in April 2007, Entergy had
installed numerous groundwater moniloring and test wells to delineate the extent of groundwater
impacts and to define the source(s). Importantly, in this regard, Entergy explicitly ndted in the
ER that at the time, “[f]ull characterization of the impact to groundwater is continuing.”** ;

Entergy also identified in the ER that “some contaminated ‘groundwater has likely

' migréted to the Hudson River” and that release pathway is now being monitored and is included
in the site efﬂuents offsite dose calculations and documented m the Annual Radiological |
"Effluents Release fe'port prepared in aCcordarlce with NRC RG 1.21 2 As explained in Scct_ions
5.1 and 23 lof the‘ ER, however, the site.vdoes not utilize groundWater for any of its cooling water,
service water, potable water nee(ls, or for any ot.herv beneficial uses. There is also no k\nown

| drinking water pathway associated with groundwater or the Hudson.River in the region

surrounding the site and, accordingly, the ER specifically states that “Epg drinking water limits

- Zé9 Id )
- 20 ERat5-4

#'Id at 5-4, 5 5 Measurmg, Evaluatmg, and Reportmg Radioactivity in Solid Wastes and Releases of

Radioactive Materials in Liquid and Gaseous Effluents from Light-Water-Cooled Nuclear Power Plants
available at ADAMS Accession No. ML003739960. : :
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are not.applicable” 1o site area groundwater.”> Significantly, FUSE has’nOt disputed this faet
and has provided no data to the contrary. Samples taken in support. of the NRC-required
Radiologi_eal Environmental Mo'r/ritoring Program (“REMP”) further indicate no detectable plant-
related radioactivity in groundwater above safe drinking water etandards beyond the site
' boundary.293

‘In sum, based on samples from the site monitoring wells, survey analyses, annual rainfall
recharge to groundwater, and i_nformation .d'etermined from ongoing hydrogeological
assessments, Entergy estimated in the ER a total body dose of 1.65E-3 mrem/year fo the_
maximally exposed individual as a result of the identified groundwater contamination, which

294

- represents 0.055% of the NRC limit of 3 mrem/yr for liquid effluent release. Entergy,

/

therefdre, concluded that “no NRC dose limits have been exceeded and EPA drinking water
limits are not applicable since no drinking water pathway e)‘<ists.”295 .

| . As Entergy descri'bes in Section 5.1 of the ER, the NRC evaluated the impairment of
groundwater quality in Section 4.8.2 of the GEIS, 1nclud1ng 1mpacts of trltlum 2% The NRC
concluded that groundwater quality 1mpacts are considered to be of SMALL sxgnlﬁcance when
the plant does not contribute to changes in groundwater quality that would preclude current and

future uses of the groundwater..297 Based on the above-cited radiological data indicating that

estimated doses due to the groundwater contamination are well below NRC dose limits and that

22 Id. at 5-6 (emphasrs added).

- Id. at 5-5. Samples taken mclude the offsrte REMP sampling locations as defined in the IP2 and IP3 Offsite
" . Dose Calculation Manual, the local municipal drinking water reservoirs, and other groundwater monitoring
wells located in the immediate vrelmty of the plant.

el 7 ,
5 Id. at 5-6.
% Section 4.8.2 of the- GEIS references “slightly elevated” concentratlons of tritium in groundwater adjacent to the
Pralne Island plant on the Mississippi Rlver in southern Minnesota.

7 ER at 5-3 (citing Section 4.8.2 of the GEIS).
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EPA drinking water limits are not applicablé, Entergy concluded that site conditions do not
impact the onsite workforce.””® Entergy further coﬂcluded that the radionuclide release is not
anticipated to change environmental ponsideratiohs, such as water usage, land usage, terrestrial
or ;quatic ecological conditions, or air quality, and is not expected to affect socioeconpmic

299

conditib‘ns, as a tesult of license renewal activities. Accordingly, Entergy determined that

while the idenﬁﬁcation of site groundw_atér contamination is potentially “new,” the inipacts of -
those radionuclides would be SMALL and therefore not “significant.”

Petitioner has not disputed any of Entergy’s fadiological findings or provided any bés_is,
expert or otherwise, for their implied argument that EPA’s drinking water standards are even
vapplicable.”0 In fact, nowhere does FUSE present any specific evidence of any adverse impact

301

associated' with groundwater contamination. On this basis a'lone, this aspect of Proposed

Contention 14 should be rejected as a matter of law.

(i1)  The Hydrogeological Investigation of the Indian Point Site
is complete and confirms the conclusions in the ER that the
releases to the environment due to spent fuel pool leaks are
a_small percentage of regulatory limits and no threat to
public health and safety.

As noted in Section 5.1 of the ER, full characterization of the impact to groundwater was
ongoing when the License Renewal Application (“LRA”) was submitted to the NRC iinb April
2007. Since submission of the LRA, Entergy has completed the two-year site hydrogeologic.
investigation of the Indian Point site, including all three uﬁits ({P1, IP2, and IP3), and a

comprehensive report summarizing the findings and conclusions of that study was submitted to

2% 14 at 5-6.

2 Superceding Petition at 139.
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See, e.g, Millstone, CLI-01-24, 54 NRC at 359-60 (requlrmg specificity in the legal or factual reasons for
contesting the application).

9L - Superceding Petition at 18-23.
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- the NRC, NYSDEC, and NY State Public Service Commission on'AJanuary 11, 2008.3% As noted
in Section 1.0 of the Investigation Report, at no time did the results of that analysis yield any
indication of potcntial'adverse environmental or health risk as assessed by Entergy, as well as by
the principal regulatory authorities.>” In fact, radiological assessments have consistently shown
that the releases to the environment are a small percentage of regulatory limits, and no threat to

public health and saff.:ty.m4

The Investigation Repbrt presents the _fesults of two years of
~ comprehensive hydrogeological investigations perfdrmed at the Indian’ Poiﬁt Site between
September 2005 and September 2007.3‘05 The overall purpose of the .réport was to identify the
nature ahd extent of radiological gfoundwater contamination and assess the hydrogeological
implications of that contamination.

The groundwater monitdring network is extensive and comprised shalléw and deep,
overburden and bedrock, multi-level monitoring instrumentation installations, site storm drains
and building footing drains.** Grounciwatér testing, while initiélly focpsed on gammal emitters
and tritium, was expandéd in 2006 to encompéss other radionuclides typically associated with
nuclear power generation, although tritium and strontium remained the principal constituents of
concern. |

The investigation of possible contaminant source and release mechanisms included an

extensive investigation of the IP2 spent fuel pool (“IP2-SFP”) liner integrity and also areas

32 Hydrogeological Site Investigation Report (Jan 11, 2008) (“Investigation Report”). A copy of that Report is
included as Exhibit M to “Answer of Entergy Nuclear Operatlons Inc. Opposmg Rlverkeeper Inc.’s Request

~ for Hearing and Petition to Intervene.”

% During the two-year investigation period, Entergy provided full and open access to and there ‘were regular and
frequent meetings with representatives of the NRC, the United States Geological Survey, and the New York
State Department of Environmental Conservation (NYSDEC). Entergy also presented the preliminary. findings
at a number of external stakeholder and public meetings. See Investlgatlon Report at 1.

* .

% 1d The study was performed by GZA GeoEnVIronmental Inc. (“GZA”) for Entergy.

% Id at4-s.
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surrounding IP1, IP2 and IP3. Section 8.0 of the Investigation Report documents the results of '
the investigation of contaminant sources and release mechanisms. Its conclusions are

summarized below:

o The source of strontium contamination detected in groundwater beneath the Site has been
established as the Unit 1 Fuel Pool Complex (IP1-SFPs). The IP1 SFPs have been
drained except for the West Pool. While the West Pool is estimated to currently be
leaking at a rate of up to 70 gallons per day, the source term to groundwater has been
reduced through reduction in the contaminant concentrations in the pool water. Further,
Entergy plans to permanently eliminate the West Pool, as well as the IP1-SFP complex,
as a source of contamination to groundwater by relocating the spent fuel stored in the
West Pool to dry storage casks at an Independent Spent Fuel Storage Installation
(“ISFSI”) and permanently draining the West Pool in 200837

¢ The majority of the tritium detected in the groundwater at the Site was traced to the IP2 . -
spent fuel pool (“IP2-SFP”). Two confirmed leaks through the IP2 spent fuel pool
stainless steel liner have been documented. All identified leaks have been terminated.
The first spent fuel pool line leak was identified and repaired in 1992. The second leak, a
single small weld imperfection in the IP2-SFP transfer canal, was identified in September
2007 after the canal was drained for further liner investigations specific to the transfer
canal. While additional active leaks cannot be completely ruled out, if they ex1st the data
indicate that they are very small and of httle impact to the groundwater 308

e No releases we_re identified as coming from the IP3 structures, systems or components.
The absence of releases from Unit 3 SFP sources. is attributed to the design upgrades in
that Unit, including a stainless steel liner (consistent with IP2 but not included in the IP1
desxgn)}ggnd an additional, secondary leak detection drain system not included in the P2
design.

Consistent with Section 5.1 of the ER, the Investigation Report confirms that there is no
current or reasonably anticipated use of groundwater at IPEC and, according to the NYDEC,
there are no active potable water wells or other production wells on the east side (plant side) of

~ the Hudson River in proximity to IPEC3! Drinking water in the area (Town of Blichanén and

City of Peckskill) -is sourced from surface water rese_rveirs in Westehester County and the

30714 at102-103, 135.
% 1d.at2-4,92.

4. at 11,89,

30 1d. at 14.
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Catskills region of New York.>!" The nearest of these reservoirs is 3.3 miles north-northeast of

the site and its elevation is hundreds of feet above the IPEC ground elevation.’'?

Because the
_site groundwater flows to the west towards the Hudson River, it is not possible for the
contaminated groundwater to ever impact these ;drinking water sources. In summary, the only
pathway of significance for groundwater is through consumption of fish and invertebrates in the

Hudson River, and the -calculatgd doses are less than 1/100 of the fedenal limits.*"?
FUSE provides no factual or expert opinion evidence to dispute any of these conclusions,

and as a result, this aspect of Proposed Contention 14 fails to meet the requirements of 10 C.F.R.

§ 2.309(£)(1)(v) and (vi).

4314

b. Additional Topics Addressed in Proposed Contention 1
To the extent FUSE, in Proposed Contention 14, presé_nts claims that relate to Entergy’s -
“leak before break” analysis, Entergy’s response is in its annwer to FUSE Contention 33.
16. - Proposed Contention 15 - “Numerous ENVIRONMENTAL and
ECONOMIC JUSTICE Issues related to License Renewal need to be

addressed in the hearing that directly and or indirectly affect public well
being, health and safetv

Proposed Contention 15 presents an assortment of unrelated allegations under the rubric
of envirnmnental and “economic jnstice:.” Once again, FUSE proyides no specific reference to
any documentary sdurces, expert opinion, or to any portion Aof Entergy’s allegedly deficient
LRA. Fundamentally, FUSE’s environmental justice argument is that ¢ sustenance fishermen” |

are affected ‘because they are unaware that they are catching fish that are “laced with

3

' Id. at15.
312,

.

M With respect to FUSE’s request to amend its contention after submittal of the hydrogeological Investigation

Report, Entergy recognizes that the Investigation Report was not issued until after FUSE submitted its Petition.
To the extent FUSE wishes to challenge data or findings of the Investlgatlon Report, it must do so pursuant to
10 C.F.R. § 2.309(f)(2).
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strontium.™'® FUSE believes that the magnitude of this impact is currently “MODERATE ” but

will become “LARGE” durrng the perlod of extended operation. FUSE also alleges that

populations near IPEC that do not speak English are unjustly endangered because they cannot

read the emergency evacuation materials.

- This contention also discusses a variety of allegations unrelated to environmental justice.

Apparently, FUSE believes that these facts support an “economic justice” claim:

. Alleged drsproportronate financial incentives given to nuclear industry, in
violation of the Fair Trade doctrrne 316

o Alleged “gross inequity” in. Entergy’s nuclear-related busmess profits and
executrve salaries, in lrght of the Entergy New Orleans bankruptcy,

¢  To “mitigate this imbalance,” FUSE requests that NRC require Entergy to pay for
legal expenses of stakeholders and other costs, mcludmg cost of emergency
preparedness security costs, and the “cost of health effects”;’'®

e Wind and solar generating sources allegedly do not require emergency
planning;*"®

J Entergy’s license transfer applicatlon related to its corporate restructuring;320

) IPEC is the “only plant in the nation leaking strontium-90”'3 21

J - IPEC never built a fish-return pipeline “required” in 1986 in alleged violation of

New York State law; 322 and

) Microbial corrosion may affect stainless steel roller bearmgs on travellng water
323
screens.

As an initial matter, FUSE offers no discussion, let alone legal theory, related to its

“economic justice” allegations. Thus, all of the allegations listed above, which have no

315 -

316
317
318
319
320
321
322

323

Superceding Petition at 146-47.

Id at 141.

Id. at 142.

Id at l44-46. :

1d. at-143.

Id. at 143.

Id. at 147.

Id. at 148-49. - - R

'~ Id at 149-50.
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relat‘ionship to environmental justice issues, must be rejected ’because' they fail to provide a
specific statement of the issue of law or fact to be raised, as .re'quired by 10 C.F.R.
§ 2.309(H)(1)(1).*** |

Moreover,‘ FUSE once again relies upon bare assertions with no references to the
underlying documentary sources or expert opinion, contrary to 10 C.F.R. §2.309(t)(1)(v), and
provides no references to Entergy’s LRA, contrery to 10 C.F.R. §2‘.309(f)(1)(lvi)._ Both the
“ecenomic” and “environmental justice” aspects of this Proposed Contention should be vdenied
fer these reasons alone..325

Proposed Contention 15 is élse inadmissible because it raises issues that are outside the »
scope of this prqaeeding and fails to show genuine dispute on a material issue of fact, contrary to

10 C.FR. § 2.309(f)(1)(ii) and (v).

a.  Legal Standards for Environmental Justice (“EJ”) Analyses

EJ analysis is guided by the NRC’s Final Policy Statement on Environmental Justice®
(“Final Policy Statement”), NUREG-1555, Regulatory Guide 4.2 Supp. 1, and Exeeutive Order
12,898.%%" The Final Policy Statement summarizes the goals of EJ analyses as follows:

(1) To-identify and assess environmental effects on low-income
and minority communities by assessing impacts peculiar to those
communities; and (2) to identify significant impacts, if any, that
will fall disproportionately on minority and low-income

2 Moreover “many of these allegatrons raise issués that relate to another pending proceeding (license transfer) are

beyond the authority of this Board (financial compensation), are otherwise outside the scope of this proceeding,
‘or addressed elsewhere in this Answer (radiological leakage)

- See Fansteel, CLI-03-13, 58 NRC at 203; Comanche Peak; LBP-92-37,:36 NRC 370 384 (1992). .

69 Fed. Reg. 52,040 (Aug. 24, 2004).
327

325

Federal Actions to Address Environmental Justice in Mmorrty Populatrons and Low-Income Populatrons 59
Fed. Reg. 7,629 (Fcb 16, 1994)
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communities. It is not a broad-ranging review of racial or
¥ . .. . 2
economic discrimination.*?®

To this end, “[tlhe focus of any EJ review should be on identifying and weighing
disproportionately significant and adverse environmental impacts on minority and. lotzv-income
‘populations that may be different from the impacts on the general p.opulaz'fion.”329 Thus, if no
significant and adverse impacts are identified, then a detailed analysis of disparate impacts is not
appropriate.m

Accordingly, for an EJ contention to be admissible, mere identification ef the pfesence of
an EJ population alone is insufﬁ’cien.t.m_ Supported allegations of significant and
disproportionate adverse impacts must be proffered. “Adverse impacts that fall heavily on

332 Two necessary

minority and impoverlshed citizens call for particularly close scrutiny.
prerequ'iisites must support the admission of a contention alleging deficiencies in an applieant’s
~ EJ analysis. First, “support must.be presented regarding the alleged existence of adverse 1mpacts
or harm on the ‘physwal or human environment.” Second “a supported case must be made that

these purported adverse impacts could disproportionately affect poor or minority communities in

the vicinity of the facility at issue.”**®> Thus, in order to establish a genuine dispute on a material
y y L a g Y ]

328

69 Fed. Reg. at 52,048; see also La. Energy Servs., LP (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77,
101 (1998) (“LES”) (“nothing in NEPA or in the cases 1nterpretmg it indicates that the statute is a tool for '
addressing problems of racial discriminatior)”).

32 69 Fed. Reg. at 52,047 (emphasns added) (internal quotations omitted).

30 See id.

Identxﬁcatlon of EJ populatlons “in 1mpacted areafs that] exceed[] that of the State or County percentage for
. either the minority or low income population” remains a significant consideration for EJ analyses. See
- Dominion Nuclear N. Anna, LLC (Early Site Permit for North Anna ESP Site), CLI-07-27, 66 NRC at __ (slip
op. at 27) (citing 69 Fed. Reg. at 52,048). However, identification of EJ populations alone is insufficient to
support admission of an'EJ contention. See id., slip op. at 39 (describing EJ issues as those “that could lead to a
disproportionately high and adverse lmpact”)

2 IES, CLI-98-3, 47 NRC at 106.

3 Nuclear-Operating Co. (Early Site Permit for Vogtle ESP Site), LBP-07-03, 65 NRC 237, 262 (2007) (citing 69
Fed. Reg. 52,047).
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issue of fact, a petitioner must “identify [a] significant and disproportionate environmental

~ impact on the minority or low-income population relative to the genéral population . . . 3

In particular, allegations of releases of radioactivity below regulatory limits are
insufficient to demonstrate significant adverse impact that would support admission of an EJ
contention. As the Licensing Board in the Vogtle early site permit (“ESP”) proceeding recently

observed,

When a contention alleges that increases in radioactive releases
create higher doses, but does not provide information or expert
opinion to dispute the conclusion that the higher doses would still
be under NRC regulatory limits, and no evidence has been
presented to show that the higher levels will cause harm, sufficient
information to show that a material dispute exists has not been
provided and the contention makmg these claims should not be
admitted.”’

b. FUSE Proposed EJ Contention is Inadmissible

FUSE alleges that “sustenance [sic] ﬁshermen” afe affected by radioactive releases.**®
FUSE, however, simply assumes, but does not demonst_rate the existence Of, any significant
adverse impact. Moreover, FUSE provides no evidénc_e of any disproportionate impact related io
vsubsiste.:nce fishing.

For example, while FUSE warns that “ﬂshermen are unaware of the radioactive str())ntium
in the bones of the fish,”**’ there is no assertion or'inf.ormation showing that the Aﬁplicant has
not or is not operating IPEC in accordance w1th the Commlssmn S requlrements with respeovt to

radlologlcal releases in 10 C.F.R. Part 20. FUSE provxdes no ev1dence that there are any fish in

the Hudson River that are contammated above r_egulatory lumt’s, or that a_ny contammatlon lS

34 System Energy Resources, Inc. (Grand Gulf Early Slte Permit), LBP-04-19, 50 NRC 277, 294 (2004); see also

LES, CLI-98-3, 47 NRC at 106.
35 pogtle, LBP-07-3, 65 NRC at 26. -
336 . Superceding Petition at 146. -

31 1d. at 147.
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linked to IPEC.*® FUSE does not provide evidence of radiologically-contaminated fish, much
iess of contaminated a fish due to discharges from IPEC.>Y |
Thus, the Board’s observation in the Vogtle ESP prdceediﬁg applies equelly here:
FUSE’s “concern . . . lacks an adequate showing of adverse impaets, without which disparate
impacts have no significance.” 40‘ This Board should reject FUSE’s Proposed Centention 15 for
the same reasons thaf the Board in the Vogtle ESP proceeding rejected the proffered EJ
contention: “wifhout adverse effects,. how those effects are distributed is immaterial to this
| proceeding.”341
FUSE also aftempts to raise the issue of Spanish-speaking resic.ientsv who cannot read
evacuatien materials. _This claim, although cloaked as an EJ- issue, is in fect anv emergency
planning issue. Like all emergency planning.issu.es, it is outside the scope of this proceeding and
cannot p'royid'e a basis for an admissible contention.>*?
17. Propoeed Contentions 16 through 19 -~ “Applicants’ violation of .the
Administrative.Procedures Act in bypassing the Code of Federal
Regulations (CFR) in lieu of trade guidance for defining Indian Point 2’s
General Design Criteria relevant to- current design and more on point

relevant to superceding the current operating license with a newieratmg
license to facﬂltate an extended period of op_ratlon

~ Petitioner argues that Entergy followed “trade _indu_stry—endorsed commentary”>*

dev'eloped in the late 1960s to early 19705 rather than following applicable regulations, and that

38 Ly
B8 See id

Id. Entergy, however, as described in response to Proposed Contention 14 above, has evaluated the potential
.adverse impacts from groundwater contamination, including the potentlal impacts of fish consumptlon and
determined that there are no 51gn1ﬁcant adverse impacts. . :

¥ LBP-07-3, 65 NRC at 263.

! Vogtle, LBP-07-3, 65 NRC at 267.

2. Millstone, CLI1-05-24, 62 NRC at 561 (“Emergency planmng is, by its very nature, nezther germane to age-

related degradation nor unique to the period covered by the . . . license renewal application.”); 10 C.F.R.
§ 50.47(a)(1) (“No finding under this [emergency planning] sectnon is necessary for 1ssuance of a renewed
nuclear power reactor operatmg license.”).

343 Superceding Petition at 154.
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the Aging Management Programs _prdposed by Entergy 'aré based upon misrepresentations of the
~actual GDC to which IPEC Unit 2 was licensed. .Petitioner accuses béth Entergy and the NRC
(for al'iegedly failing to enforce Entefgy compliance with the‘ GDC) of having violatéd the
Administrative Procedure Act'(“APA”).>** As discussed below, Petitioner purports to provide
specific examples of failures to meet the GDC and céncludes that the CLB for [PEC Unit 2 is
“unknown” and “unmonitored.” 4

Entergy opposes the admission of Proposed Contentions 16-19 bgcausé they fail to satisfy

 the admissibility standards set‘forth in 10 C.ER. § 2.390(f)(1). In short, Proposed Contentions

| 16-19 should not be admitted bécausc’_: Petitioner has failed to: (1) provide a épecific statement of
the issue of la;N or fact that the Petitioners wishes to raise or controvert, contrary to 10 C.F.R.

§ 2.309(E)(1)X(); (2) provide a brief expl;znati(;n of the factual or .legal‘ bases of the contention,

contrary to 10 C.F.R. § 2.309(ﬂ(1)(ii); (3) demonstrate that the issues raised are: within the scope

of this license renewal proceeding, contrélry to 10CFR. § 2.309(5(1)(ii); (4) demonstrate that

the issues raised are material to the NRC’s ilicensing decision in this case, contréry to 10 C.F.R.

§ 2.309(6(1)(iv);_ (5) provide adequate factual and/or expert support for the Proposgd :
| Contentions, contrary to IO.C.F.R.J§'2.3(‘)9(f)(1)(v);. and (6) demonstrate that a genuiné dispute

exists on a material issue of | law or fact, contrary to 10. CF.R. §2.309()(1)(v). Iﬁ addition,

Proposed Contentions 16-19 improperly challen‘geAthe Commission’s regulations at 10 C.F.R.

Part 54 and other aspects of the NRC’s reguiatory process.

a. Proposed Contentions 16-19 Lac_k Adequate Specificity and Basis

First, among the many reasons suppbrfing rejection of Proposed Contentions 16-19 is

| their failure to satisfy the 'speci'ﬁcity and basis requirements of Section 2.309(f)(1)(i) and .(ii)'.

© ™ Id at 153,
5 Id. at 166.
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The NRC’s contention admissibility rules “insist upon some ‘reasonably specific factual and
legal’ basis for [a] conterition.”346 As such, “presiding officers may not admit open-ended or ill-

"7 Petitioner’s lengthy and desultory

defined contentioiis lacking in specificity or basis.
preéentation——whi'ch purportedly encompasses four separate contentions—is exactly the type of
open—ended” and “ill- deﬁned” presentation barred by the NRC’ “strict contention rlile.”

For example,‘ over the course of 15 pages, Petitioner raises issues related to asserted
“breathtaking;? violations of the APA by the NRC; the adequacy of the CLB for IPEC Unit 2,
including Entergy’s compliance with the GDC; the Validity of relying on certain regulatory
guidance; the adequacy of prior NRC adjudicatory decisions; and alieged “egregious conduct” by
Entergy and “regulatory failure” by the Commission.”*® In doing so, Proposed Contentions 16'—
19 lack the requisite spe01ﬁ01ty and basis as they do not specify how the various chains relate to
the LRA or even. 10 C.F.R. Part 54, and should be accordmgly dlSIIllSSCd in their entirety
pursuant to 10 C.F. R § 2. 309(1)(1) Indeed, their admisswn would frustrate the very purposes of
the Commlssmn s strict pleadmg requirements which - mclude among others, focusmg the
hearing process on real disputes susceptible to resolution in an-adjudication. '

b. Proposed Contentions 16-19 Do Not Raise a Matertal Issue within the Sco ope of
chense Renewal

More importantly, Proposed Contentions 16-19 fail to raise any issue that is within the '
scope of this proceeding or material to the Staff’s licensing decision. As discussed above, “[t]he
scepe of license renewal is narrov'v.”349 A Proposed Contention that “does n_ot'raise any aspect of

the Applicant’s aging management review or evaluation of the plant’s systems, structures, and

346 Millstone, CLI-01-24, 54 NRC at 359 (citing 54 Fed. Reg. at 33,168, 33 171)
347 Id .

% Superceding Petition' at 152-166.
% McGuire/Catawba, CLI-02-14, 55 NRC at 290.
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components subject to time-limited aging analysis” is inadmissible.’® Similarly, a contention is
not admissible if it fa‘ils to raiée a rriaterial issue; i.e., an'issue whose resolution would make a
difference in the Qutcdme of the licehsing proceeding.

As best Entergy can discern, .F‘USE alleges that Entergy—a private company——has
violated the APA, purportédly'by failing to comply with certain GDC.*®' FUSE further a‘sserts
that the NRC has violated the APA by allowing the licensee to operate Unit 2 while in alleged

violation of its operating license.*>

Petitioner’s assertion.‘that either Entergy or the NRC
‘viola‘ted the APA is misguided and reflects at best a misunderstanding of the recjuiremg:nts and
applicability of the APA: The APA governs the manner in whicﬁ federal agencies conduct
formal rulemaking and adjudications and defines the aﬁplicable standards of judicial review.>”
The APA applies 6nly_ to' agencies of the U.S. deeminent; it does not apply to private entities

like Entergy.3 >4

Any suggestion that Entergy has violated the APA is without legal basis.
Moteovér, alléged historical Violatioﬁs of the APA by the NRC, presumably during original
li_censing, are clearly beyond the limited scépe_ of this license renewal proceeding.

To the extent Petitioner seeks to challenge the Vprese:ntva-bili‘ty br willingness of this Board
to properfy 'réview‘ and evéluate Entérgy’s pending license renewal application, Petitioﬁer furthcr

raises issues outside the scope of this proceedmg For example, FUSE ° wonders how can a

~ board that is'_selected by the Commission be allowed to judge the acts of the commission.

30 Turkey Point,"CLI-Ol-l7, 54 NRC at 16 (quoting LBP-01-6, 53 NRC at 164).

31 Superceding Petition at 153.

32 14 at153-54.

35 According to the Attorney General's Manual on the Administrative Procedure Act (1947) drafted after the 1946

enactment of the APA, the basic purposes of the APA are: (1) to require agencies to keep the public informed of
their organization, procedures and rules; (2) to provide for public participation in the rulemaking process; (3) to

" establish uniform standards for the conduct of formal rulemaking and adjudication; (4) to défine the scope of -
judicial review. Id at 9, available at http Hwww.oalj.dol. 20v/PUBLIC/APA/REFERENCES/REFERENCE
WORKS/AGO1.HTM#A.

34 See id.
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[sic]”** Petitioner’s aspersions on the integrity of the Board offer no support for the admission
of its Proposed Contentio‘ns.356 Further, it is well established that contentions concerning the
adequacy of the NRC Staff’ s review of a license application (as opposed to the application itself)
- are inadmissible in licensing hearings.*”’ |

Finally, Petitioner asserts that “[t]he [APA] under chapter 5 provides for adjunction [sic]
in the federal court the [sic] exactly this kind of broad unla'wfui act.”>*® The time to challenge
the various historical licensing and other agency actions cited by FUSE inits Petition has long
paesed. Moreover, the NRC has taken no final agency action in thie proceeding that would
trigger judicial review under the APA. To date, the NRC hais only docketed the Indian Poit
license renewal application (a discretionary action), commenced its detailed technical review,
and issued a notice of opr)ortunity for hearing. None of those actions constitutes final agency
action for purposes of judicial review, and none of those actions is reviewable by the Board in .
this proceeding. |

Putting aside FUSE’As flawed legal premise (i.e., that Entergy and/or the NRC» have
previously violated the APA and that such violations are cognizable in this forum), the various
‘bases proffered by Petitioner in support of Proposed Contentions 16-19 relate principally—and

improperly—to alleged inadequacies in the CLB for Unit 2. For example, FUSE asserts:

3% Superceding Petition at 166.

3% See, eg., Supercedmg Petition at 153 (charging that Entergy and the NRC “prostituted the license renewal
submittal”); see also Millstone, CLI-01-24, 54 NRC at 366 (citation omitted); petition for recons. denied, CLI-
02-01, 55 NRC 1, 3-4 (2002) (“Allegations of management improprieties or poor mtegnty . must be of
more than historical interest: they must relate directly to the proposed licensing action.”). ,

Curators of the Univ. of Mo., CLI-95-8, 41 NRC at 395-96; see also CLI-95-1, 41 NRC at 121-22, 122 n.67
(citing reactor cases in which this principle has been applied).

357

358 Superceding Petition at 166.
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' the adeciuacy of the CLB and current design basis.

. protecting the health and safety of the public.

now as provided in current 2006 LRA submitted for relicensing.

“The as-built construction of the facility does not comply with the safety evaluation

report, the operating license or to the code of federal regulations.”*

“[T]he plant design, programs and procedures were licensed to trade industry-

endorsed commentary regarding the general design criteria, as can be seen by a close
examination of the submitted FSAR for the LRA and approved in the 1970 SER '
which bypassed the federal rules as found in 10 CFR 50 Appendix A . . %

“Entergy’s failure to adhere to general design criteria substantially reduces safety
margins for safe plant operation, by severely reducing detection of and the

consequential mitigation of accident conditions resultmg in substantial reduction in
9361

“Entergy was in fact not in compliance then and not [sic] in compliance with them
23362

“[Tlhe IP2 FSAR does not address Criterion 35 at all. This essentially makes the GDC |

meaningless in its intent to protect the health and safety of the public, and places the
plant in clear violation of 10CFR50 Appendix A.”*%3

“[T]he egregious conduct by the applicant and the regulatory failure raises questions

_about any statement made in the LRA, or the CLB for Unit 2. The design basis is

unknown, unmonitored, and the materiel [sic] condition also [sic] unknown.”*®* Id. at.

- 38-39 (emphasis added).

The foregoing arguments fall outside the scope of this proceeding because they contest

35 The CLB represents “an evolving set of

requirements and commitments for a specific plant that are modified as necessary over the life of

_ a plant to ensure continuation of an adequaté level of safety.”**® The NRC addresses and

maintains current plant licenSing bases through ongoing agency oversight, review, and

enforcement. The NRC chose -to “focus[] the rencwal process on [passive] plant systems,

359

360
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Id at153.

Id. at 154 (emphasis in original).

ld

Id at156.

Id at 161.

Id. at 166.

See 10 C.F.R. § 54.30; see also generally Section IV B, above.

Final Rule, Nuclear Power Plant License Renewal; Revisions, 60 Fed. Reg. at 22,473.
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structures, and components for which current [regulatory] activities and requirements may not be

77367

sufficient to manage the veffe“cts of aging in the period of extended operation.
Consistent with that focus, the Commission deliberately chose not to “throw open the full
gamut of provisions in a plant’s current licensing basis to re-analysis during the license renewal

»368  As such, the NRC does not treat a license renewal review as the equivalent of a de

review.
novo review for an initial constmction permit or operating license. Nonétheless, that is precisely
the result FUSE seeks here.

Furthermore, FUSE’s impermissible challenge to the Iﬁdian"Point CLB is premised on an
erroneous assumption; i.e., that Indian Point Unit 2 must comply wijh the GDC. Spébiﬁcally,
FUSE ar.gues. “the plant design, prégrams and procedures were licensed to trade industry-
epdorséd regérdihg the general design criteria . . % FUSE presents a chronology of events that
ostensibly supports its claim, and avers that Entergy’s failu}e to adhere to a [sic] general design
criteria substantially reduces safety margins for safe plant operation, by severely reduci'ng.-
detection of and the consequentiai mitigation of -ac_cident conditions with adequate means to
protect the health and safety of the public.” z |

As discussed previously, the GDC, which are contained i_n Appéendix A tor 10 CF R Part
50, establish minimuﬁx reqﬁirements for the principal de_sign criteria for water-cooled nuclear.
power plants. .As set forth in NRR Office Instruction_LI(‘Z-I0.0, Revision 1, the GDC are not

71
1}

applicable to plants with construction permits issued prior to May 21, 197 The construction

permits for Indian Point foit’s 2 and 3 were issued before that date, on Octob_er 14, 1966, and

7 Jd, at22,469. |
Turkey Point, CLI-01-17, 54 NRC at 9.

Superceding Petition at 154.
3 Id at 154.

' §21.5.7 (Jan. 7, 2004), available at ADAMS Accession No. ML072000067.
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August 13, 1969, respectively. Thus, the GDC do not apply to those plants. Indeed, the
Commission has explained its sound rationale for not applying the GDC to such plants:

The Commission (with all Commissioners agreeing) has approved
the staff proposal in Option 1 of this paper in which the staff will
not apply the [GDC] to plants with construction permits issued
prior to May 21, 1971. At the time of promulgation of Appendix
A to 10 CFR Part 50, the Commission stressed that the GDC were
not new requirements and were promulgated to more clearly
articulate the licensing requirements and practice in effect at that
time. While compliance with the intent of the GDC is important,
each plant licensed. before the GDC were formally adopted was
evaluated on a plant specific basis, determined to be safe, and

~ licensed by the Commission. Furthermore, current regulatory
processes are sufficient to ensure that plants continue to be safe
and comply with the intent of the GDC. Backfitting the GDC
would provide little or no safety benefit while requiring an
extensive commitment of resources. Plants with construction
permits issued prior to May 21, 1971 do not need exemptions from
the GDC. >

" The falsity of FUSE’s claims concerning alleged ndnc()mpliénce with the GDC is further
illustrat.ed by the Commiséion’s February 11, 1980 Confirmatory Order that, among other things,
‘required the “[c]onduct [of] a study to determine and document the method by which its plant
compliés with current safety rules and régulations, in particular those contained in 10 CFR Part -
| 20 and 50.”°"* On August 11, 1980, Consol‘idatedvEdis.on (“ConEd”) submitted its response to
the Order. The Commission replied to ConEd’s letter on January 19, 1982, Sfating: “Our audit of
your submittal 'in.c.iicates that the Indian Point Unit No. 2 desigﬁ and Qpe_ration does meet the

, applicgble regulativons.”374

Accordingly, FUSE’s allegations of noncompliance with the GDC
lack any valid factual'or legal basis and do.not provide an adequate basis for admissibility per the

requirements of 10 C.E.R. § 2.309(5)(1)(0), (ii), and (iii).

7 SRM-SECY-92-223 (emphasis added).
3 Office of Nuclear Reactor Regulatory, Confirmatory Order Feb. 11, 1980, App Aat8.
3% Letter from S. Varga, NRC to J. O'Toole, Consolidated Edison Co. of New York, Jan. 19, 1982.
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¢c. Proposed Contenttons 1 6—1 9 Lack Adequate Factual or Expert Support and Fazl
to Establish a Genume Dispute

Even assuming the 1ssues raised by FUSE fall within the scope ér are material to tﬁe
outcome of this .proce¢ding, Proposed Contentions 16-19 lack the necessary factual or expert
Support, and fail‘ to raise a genuine disputel relative t:he application, as required by 10 C.F.R.
§ 2.309(f)(1)(v) and (vi). FUSE’s scant references to specific portions of the license renewal
application, coupled with its misguided: fécus on CLB-related issues, undefscore its failure to

controvert the applicatioh on a material issue of laW or fact’” Additionally, as demonstrated
below, Petitioner’s arguments léck any factual or expert support and are fraught with factual
errors. |

Petitioner’s statements regarding GDC 35 aﬁd 45 are two parﬁcularly egregious examples
of Petiti.oner’sifailure fo fumish adequately supported and accu:rate information. ‘For example, -
Pétitioner claim‘s’ that the IPEC Unit 2 FSAR does not address Criterion 35 (rélated to emergency
core coél_ing) “at all”*’ FUSE provides no factual or expert basis for this claim, and simply
overlooks the fact that the requirements for emergency core 'éooling systems are addressed in
‘Section 1.3 of the UFSAR. Moreover, issues regarding the adequacy of the ..design and
_constructioh of the facilities, fbr‘example compliance wifh the GDC, are outside the scope of
matters considered-in this license renewal proceeding.’”’

FUSE -.also argues that LCO 3.4.13 permits reactor containment pressure leakage from

primary to secondary systems in “quantities [that] are mu_éh larger than reasonable limits implicit

5 See 10 C.F. R § 2.309(f)(1)(i) (requiring that a petitioner provide “a specnﬁc statement of the issue of law or fact

to be raised or controverted . . . ).
376 Superceding Petition at-161.

""" Turkey Point, CLI-01-17, 54 NRC at 9.
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under [GDC] 35" FUSE hypothesizes4 that “[t]his non-conservative quantity may have
contributed to the root cause of [an unspecified] tube rupture accident—and is intolerable as an

- acceptable quantity for age management of the RCS leakage.”379

FUSE, however, provides no
docﬁmentary or expert support for these conclusdry assértions, relying instead upon a postulated
correlation between a sudden and rapid steam generator tube leak and allowable reactor

"(‘:ontainmenf pressure leakage. Los‘s of coolant accident via' steam generator tube rupture ' is an
accident scenario analyzed for the current operating term. As such, it falls outside the scope of
this proceéding. Steam Generator Integrity, AMP B.1.35, addresses tube integrity.

Similarly, in assailing Entergy for its alleged noncompliance with GDC 45 (concerning
cooling water system inspeCtions), Petitioner states that “Iﬁdiaﬂ P/oint 2 relies on water chemistry
in lieu of” inspections.**® Petitioner fails again to provide factual or expeft basis to suppon its
'conélusory statements. Petitioner refers the Board generally to the Déclafation of Ulrich Witte, |
which FUSE subrﬁits as Exh}ibit' Q. Mr. Witte, however, no longer associates himself with
FUSE.*®' Because FUSE cannot make Mr. Witte available for examination on the subject of his
declaration, FUSE cannot rely upon his opinions to support admission of its conAtention.382

| The deciaratio_n itéelf contains on)y vague ahd ﬁnsubstantiated ailegations of deficiencies
in the desig‘rvl (e. g., spent fuel pool leaks, leaks from underground piping, “dgsign basis event tube
rupture”) and licénsing bases (e. g.; noncompliance with GDC) for IPEC Unit 2 and allegations of

past instances of licensee/regulatory misconduct. It provides no technical analysis or other

378 ‘Superceding Petition at 163.

379 Id
14 at 164.

¥ Jd at 29; Letter from U. Witte to S. Turk, NRC OGC, “Termination of Services for Expert Witness and
Technical Advisory Work for FUSE” (Dec. 12, 2007).

W Gop 10 CFR. § 2309(f)(1)(v).
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reasoned explanation that might constitute'experf opinion or might assist the Board in assessing '
the admissibility of Petitioner’s claims. Indeed, aside from a passing reference to ‘“‘aging
programs for the reactor’s systems,” the Witte Declaratlon contains no apparent link to license.
renewal. FUSE quotes LRA Section “A 2. 1 141,” but fails to provide any explanation of why it
believes LRA Section 4.2.1.41 is deficient.”®® The Board cannot make inferences on FUSE’s
behalf.** Thus, fhe Witte Declaration fails to suppox't the admission of this contenticpn.3 8

Proposed Contentions 16-19 also impermissibl;' challenge 10 C.F.R. Part 54 and the
agency’s implementing regulatory process.386 In short, by seeking to litigate ths adequacy of the
Unit 2 df:sign and licensing bases, Petitioner collaterally attacks Section 54.30, which expressly
removes issues conce.ming thé adequacy of the CLB from ’_the scope of d license renewal
~ proceeding. Petitioner also contravenes the NRC’s determination that.the GDC do not apply to
plants with construction permits issued prior to May 21, 1971.

Finally, Petitioner takes issue with industry and NRC reliance on regulatory guidance
documents that have been developed or otherwise endorsed by the NRC. Petitioner’s-unfécused'
" arguments (which ‘iﬁclude. a claim that an Appesl Board “erred” in a decision-issued 26 years

387

ago)™' do not warrant repetition here. It suffices to say that the use of guidance documents by

appllicants and the NRC is a longstanding practice and an integral part of the NRC_regulatory

38 Supercedmg Petition at 164.

34 See Ariz. Pub. Serv. Co (Palo Verde Nuclear Station, Units 1, 2, and 3), CLI091012, 34 NRC 149, 155 (1991)
See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-98-7, 47 NRC 142, 181,
aff'd on other grounds, CLI-98-13, 48 NRC 26 (1998) (“[A]n expert opinion that merely states a conclusion
(e g., the application is ‘deficient,” ‘inadequate,” or ‘wrong’) without providing a reasoned basis or explanation
is madequate because it deprives the Board of the ability to make the necessary, reﬂectlve assessment of the
opinion at is alleged to provxde a basis for the contention.”).

6 See 10 C.F.R. § 2.335(a).
387

385

Superceding Petition at 159.
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process. Further, as demonstrated above, Petitioner fails to establish any dispute relative to
Entergy’s compliance with the applicable regulations, as contained 10 C.F.R. Part 54. |
In sum, the Board must deny the admission of Proposed Contentions 16-19. Petitioner
f;ails to esfabliéh, with the requisite specificity and basis,' the existence of genuine dispute on a
material issue of law or féct, contrary to 10 C.F.R. § 2.309(H)(1)(1), (ii) and (v). In éddition,
Petitioner rﬁises issues outside the s'cop.e of this proceeding for which no relief can be granted,
contrary to 10 CF.R. § 2.309(f)(i.)(iii), and jimpro.perly challenges the regulatory process.
Petitioner has met none of the criteria set forth in Section 2.309(£)(1).
| 18. Proposed Contention 20 — “The Licensé Renewal Application (LRA) fails

to provide sufficient detailed information regarding technical, safety and
environmental pendant issues.”

) Petitioner presents vague, unsubstantiated assertibns in support of this Proposed
Contention. First, FUSE asserts that Entergy’s LRA “fails to meet the threshold of pfoviding
éxpli&it specific technivcal information as called for under 10 C.F.R. § 2.309” and “CFR54.21,”
specifically with regard to Environmental Qualification (“EQ”) of Electric Equipment and Flow-
éccelerated'Conosion. (“FAC”) programs.*®® Petitioner then accuses Entergy of “point[ing] to
- the pfesent [CLB] as sufficient,” and contends that this is “an:ambiguous and generic approach
that is rejected under NUREG-»] 801 . .. "% FUSE argues thét‘-NUREG-lSOl' requires “a
specific and particularized program” that‘.dcﬁnes component and system scope,. inspection
criteria, methodology, frequ‘en’cy and r'emediatior'} commifments ‘when acceptance criteria for

- FAC inspections are not’_met.””? Finally, Petitioner asserts that Entergy’s alleged failure to

3 Superceding Petition at 167.
389. Id.
¥ Id. at 167-68.

94



395

comply with Part 54 “makes .it virtually impossible to review the legal or technical integrity of
each of .thesé programs.”! |

| Entergy opposes the admission bf Proposed Contention 20 on the grounds that it lacks the
requisite specificity and foundation, lacks adequate factual or expert support, fails to establish a
genuine dispute ona material issue of law or fact, and improperly éhallenges 10 C.F.R. Part
54°°* In short, Petitiéner fails to posit any reason or support—no al.leged faéts and no ‘expert
opinions—as to where or' how the LRA is materially deficient. “Petitioner seeking fo litigate
contentions must do more than . . . declare an application ‘incomplete.” It is their job to rev_iew
the application and to identify wh;zi deﬁciencies exist and to explain wky the deficiencies raise
material safefy concerns.””.3 This entails identifying specific portions of the application fhat the
petitioner disputes and providing supporting reasons for each dispute.’® Here, FUSE offers only _
broad-brushed references to Entergy;s EQ and FAC pr'ograms.3 9 Petitioner makes no attempt to
.explain how the programs are inadequate froni an aging mana-gement perspective. It aiso fails to )
identify any supposedly deficient portions of the'application in support of its contenﬁon.

In sum, the Board_must deny the admission of Proposed Conténtion 20 because it lacks

specificity, presents no support for its claims of deficiencies ih Ente‘rgy’s programs, fails to show

a genuine dispute on a material issue, and impermissibly challenges the CLB.**®

' Id at 168.

32 See 10 C.F.R. § 2.309(D(1)(D), (ii), (v), and (vi).
¥ Oconee, CLI-99-11, 49 NRC at 337.

3 See Turkey Point, CLI-01-17, 54 NRC at 19. ,

To the extent FUSE presents further arguments concerning the Applicant’s EQ and FAC programs in
subseqpent contentions, Entergy addresses those arguments in its responses to those contentions.

¥ See 10 C.F.R. § 2.309(H)(1)(G), (i), (v), (vi).
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19.  Proposed Contention 21 — “Co-mingling three dockets, and three DPR
licenses under a single application is in violation of C.F.R. Rules,
specifically 10 C.F.R. "54.17(d) as well as Federal Rules for Civil
Procedure rule 11(b).”

In support of this contention, Petitioner cites 10 C.F.R. 54.17(d), and contends that “clo-
mingling” of renewal applications for Units 2 and 3 is inappropriate .because'each‘ plant has or |
has had separate dockets, separate “DPR” numbers, ‘separate owners and license holders fqr most
of the plants’ 30 yéars of éperation, separate “Architects/Engineers,” distinctly differént CLB:s,
separafe onsite plant .inspection tcéms, different éets of licensing commitments, and different

37 With respect to Unit 1, Petitioner submits that Entergy violates

enforcement histories.
.unspeciﬁe;d provisions of “10-C.F.R.” “by not distinguishing the current Safe Stor status of Unit
1 decommiésioning, and .in fact se_eking approval to maké use of Unit 1 systems and/or
éomponents/infrastructure for extended operation of Unit 2, and to a lesser degree Unit 3739

‘Entergy opposes the admission of Proposed Contention 21 on the grounds that it lacks a -
factual or légal foundation, raises issues beyond the scope of this proceeding and immateriai to
the NRC’s licehsing decision, fails to establish a genuine diéputé on a material issue of law of or
fact, improperly challenges> Part 54 and the regulatory proéess, and seeks relief that is -
unavailable in thig forum, contrary to 10 C.F.R. § 2.309(f)(15. |

First, FUSE offers no credible legal basis for its assertion fhat an applicant must-submit‘
separate license renewal apblicatibhs for each unit at a site. Petitioner suggests that Section
54.1’7(d) fequires such an appvroach, but thét provision states: _“An applicant may combine an
application for a renewed license with applications for_ other kinds of licenses.” fhe phrase

“b_ther kinds of licenses” refers to source, byprod'uét,i or special nuclear material licenses that

*7 Superceding Petition at 169-70.
% Id at 169.
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may be incidental to, and necessary for, operation of the pllant.i Section 54.17(d) does not
préclude an applicant from addressing muitiple units within a single license renewal application.
'I_ndeed, the NRC’s Standard Review Plan (“SRP”) for review of license renewal applications
contemplates such an approach, indicating that, to be docketed, an application must, inter alia,
identify “the specific unit(s) applying for license rén_ewal.”399

Second, the NRC has routinely revieWed and approved. single license renewal

applications that address mﬁltiple units. The 'NRC-approved l'icense renewal applications for

‘Browns Ferry (Units 1, 2, and 3), Brunswick (Units 1 and 2), and Nine Mile Point (Units 1 and

% In fact, the NRC has approved single license renewal

2) provide three recent examples.*
applications encompassing niot'only multiple reactor units, but different facilities on different
_si;es. They include fhe license reneWal _épplications for the Nor_th Anna/Surry,
Catdwba/McGuire, and Dre‘s.den/Quad Cities facilities.  Clearly, the licensees for the
aforementioned faci!it'ies successfully addressed units of varying ages, designs, and. licensing
bases within a single renewal application. Insofar as FUSE argues that a single license renewal
application is inappropriate here, it impermissibly challenges the Part 54 regulatory process and
ignores felevant regulatory precedent.. |

Third, FUSE provides no reasoned explanation as .to Why the decofnmiséioning status of
Unit 1 is l‘itigéble in this proceeding. Petitioner similarly fails to explain what “procedure

- governed by 10 CFR™™' are' violated by the “use of Unit'll systems and/or

¥ NUREG-1800, Rev. 1, “Standard Review Plan for Review of License Renewal Applications for Nuclear Power

Plants” (Sept. 2005), Table 1.1-1, at 1.1-5 (emphasis added).

4% See http://www.nrc.gov/reactors/operating/licensing/renewal/applications.html (providing links to the cited

license renewal applications and the Staff’s related safety and environmental review documents).

“' " Superceding Petition at 169.
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components/infrastructure for extended operation” of Units 2 or 3,402

or how such alleged
violation constitutes a material deficiency with respect to the LRA; i.e., one that is related to the
detrimental effects of aging.‘m3 Petitioner fails ag.ain to identify, let aloﬁe controve;t, any
. particular portion of »t‘he application. Indeéd, Petitioner failé to cite any specific pages or sections
of the appli_cation.4°4

Finally, inso‘far as the Staff has docketed the LRA and undertaken its detailed technical .
review, FUSE, in effect, éhallénges that docketing decision. Such a contention is neither within
the scope of this proce¢ding nor the subjecf of relief available in this forum. Speciﬁcallly, “la]s
the Commission has made clear, how thoroughly the Staff conducts its preacceptance review
process and whether its decision to accept an application for filing was correct are not matters of
concern in [an] adjudicatory proceeding.™*® The proper fbcus of this hearing is the adequacy of
fhe application as it has been accepted and docketed for licensing reviéw. Asvdiscussed above,
Proposed Contention 21 fails to identify or explain any material deficiencies in the application.

In summary, the Board must deny the admission of Proposed Contention 21. It lacks

foundation, fails to controvert the application on a material issue of law or fact, and

02 14 at 169.

03 Section 1.2 of the LRA e;(preSsly states the folloWing:

Although the extension of the IP1 license is not a part of this license renewal
application, IP1 systems and components interface with and in some cases
‘'support the operation of IP2 and IP3. Therefore, IP1 systems and components
~ were considered in the scoping process (see Section 2.1.1). The aging effects of .
Unit 1 SSCs within the scope of license renewal for IP2 and IP3 will be
adequately managed so that the intended functions will be maintained consistent
* with the current hcensmg basis throughout the period of extended operation.

404 Comanche Peak, LBP- 92 37,36 NRC at 384.

% Balt. Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), LBP-98-26, 48 NRC 232, 242 (1998)
~ (citing Curators of the Univ. of Mo., CLI-95-8, 41 NRC 386, 395-96 (1995)), New Eng. Power Co. (NEP, Umts
1 and 2), LBP-78-9, 7 NRC 271, 280-81 (1978).
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impermissibly chailenges NRC  regulations and procedures, contrary to 10.CF.R.
§ 2.309(f)(1)(1), (iv) and (vi).

20. - Proposed Contention 22 — “The NRC .violated its own regulations by _
accepting a single License Renewal Application made by the following
parties: = Entergy Nuclear Indian Point2, LLC (“IP2 LLC”), Entergy
Nuclear Indian Point 3, LLC (“IP3 LLC”), and Entergy Nuclear
Operations, LLC (ENO).”

The gist of this contention is that “any transfer of .the licenses in the mi:ddle of an LRA
proceeding brings info scope E.ntergy’s; entire corporate structure and complex financial
quéliﬁcation review to continue operating the licenses duriné the license renewal period of 20
years.”**® FUSE asserts that the requ_ested indirect traﬁsfer of control “would result in substantial
reorganization of Entefgy's corporate structﬁre, and LLC holdings effecéing [sic] the fiscal
respovnsib_ility and liabilities of .Indian Point 1, Indian Point 2 and Indian Point 3.7%7 Petitioner
also suggests that the transfer request will cqmpromise.the Staff’s review of Entergy’s license
renewal application by' diverting Staff attention and resources.**® Petiﬁoner vconfends that this is
1;articular1y problematiq given the Geﬁeral Accounting Office’s (“GAO”) pﬁrported finding that
past NRC license transfer reviews have involved inadequate assessments of fiscal
responsibility.*”” |

Once‘aéain, FUSE relies upon bare assertions with no basis or ;eferences to the

underlying documeﬁtar'y’ sources or expert opinioi)l, contrary to 10 C.F.R. § 2.309(f)(1)(ii) and

4% Superceding Petition at 174 (emphasi$ added). - '
Y7 Id. at 173.
“® Id at174.

9 Id at175.
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(v), and no references to Entergy’s LRA, contrary to 10 C.F.R. § 2.309(f)(1)(vi). This contention

should be denied for these reasons alone.*1°

Moreover, Entergy opposes the admission of this contention because it raises issues that
are unrelated to the management of equipment ‘aging or to the review of time-limited aging
analyses. As such, the contention is beyond the narrow- scope of this procéeding and immaterial
to .the Staff’s license renewal ﬁndiﬁgs, contrary to 10 C.F.R. § 2.309(f)(1)(ii1) and (iv).

This contention raises financial issues that have no place in this proceeding. At its core,
Proposed Contention 22 is a challenge to Entergy’s financial qualifications. Tﬁe Commission
has made clear, howe-ver,ithat such‘claims are not within the scope of a license renewal
proceeding. In'a 2004 rulemaking concerning this very subject, the Commission stated:

With this final rule, the NRC believes that review of financial
qualifications of non-electric utility licensee applicants at license
renewal is not necessary. The resulting process for oversight of
financial qualifications is sufficient to ensure that the NRC has
“adequate warning of adverse financial impacts so that the NRC can
take timely regulatory action to ensure public health and safety and
the common defense and security. The resulting process has two
components: (1) A formal review of major triggering events, and
(2) monitoring financial health between the formal reviews due at
the “triggering events.” The relevant triggering events are (1)
initial operating license application, (2) license transfer, and (3)
transition from an electric utility to a non-electrical utility, either
with or without transfer of control of the license. In addition, the
NRC can review a licensee’s financial qualifications at any point
~ during the term of the license if there is evidence of a decline in the
licensee’s financial health. The NRC believes that there are no
unique financial circumstances associated with.license renewal
because the NRC has no information indicating a licensee’s
revenues and expenses change due to license renewal.

Section 50.33(ﬂ(2) now expressly states: “An applicant seeking to renew or extend the term of

an operating license for a power reactor need not-submit the financial information that is required

419 See Fansteel, CLI-03-13, 58 NRC at 203; Comanche Peak, LBP-92-37, 36 NRC at 384.
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in an‘application for an initial license.” An applicant’s financial qualifications similarly are not
within the scope of any of the Category 2 environmental issues that must be addressed pursuant
to 10 C.F.R. § 51.53(c)(3).  For example, in the Susqu‘ehdnna license renewal proceeding, the
Licensing Board concluded that financial issueé of the sort ‘raised by FUSE are outside the scope
of a license renewal hearing. There, the bgtitioner_ questioned “the cufreht owner/applicant’s
ability to meet ‘its financial obligations associated with the operation, decontamination énd
deéomnﬁssioning of the [plan‘t-].”“ll The Board denied admissioﬁ of the proposed contention, in
part, becéuse it fell outside the scope of the proceeding and raiéed no issues material to the
Stéff s findings on the license renewal applicati(})n.412 Here, Petitioner’s ﬁnanciél-baéed
arguments similérly are beyond the scope of this proceeding and can have no bearing on its
outcome.

Proposed  Contention 22 also suffers from major faétual deficiencies. First, Petjtioner
suggests tilat the indifect license transfer application somehow renders i_nforrﬁation in the license

renewal application “ex post facto invalid.”*"

Entergy notes that the relevant information
presented in Chapter 1 of the application regarding the identity .of the IPEC Unit 2 and 3 owners
and licensé renewal applicaﬁts remains accurate. The fact that Entergy has submitted an indirect
transfer request, approval of which is pending, doe.s not alter ‘this fact. Fuﬁher, any material
changes to information contained in the renewal applicafion that I.nibght, result ‘fr(')m NRC

approval of the indirect transfer request would be reflected in the annual updates to the

application that Entergy is required to provide under Section 54.21(b).

N pPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 and 2), LBP-07-4, 65 NRC 281, 316
(2007). ' o o '

- 42 Id at313.
413 Superceding Petition at 170.
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-Second, the indirect transfer of control sought by Entergy will have none of the adverse
repercussions suggested by FUSE. The indirect transfer of control results from certain
restructuring transactions that Wirl involve the creation of new int_ermediary-holding companies
and/or changes to existing intermediary holding companies within the Entergy corporate
structure.*'* The licensees of Units 1, 2, and 3 will remain the same, Entergy Corporation (the
.parent company) will remain the same, ano that ENO will remain the licensed operator of the
Indian Point fa'cility.“s_ The transfer will involve no changes to plant technical specifications or
the CLB.*'® Thus, there'is.no basis for Petitioner"s claims that Entergy is seeking to eschew
fiscal responsibility,.or that the proposed indirect transfer of control poses a threat to ’the public
health and safety.

Finally, the NRC Staff’s review and approval_ of the indirect transfer is separate from its
review in this proceeding. The NRC’s ultirnate determination wrrh respect to Entergy’s request
for an indirect transfer of control is the subject of ia separate opportunity to request a hearing
under .Subpart M of the NRC’SV Rules of Practice.m Indeed, F.USE .already has sub‘mitted ia
petition to intervene in rhat proceeding, which .the Secretary of the Commission returned because

18

it was premature.*’® Given the frequency with which license transfers occur, the agency has

414 Entergy Nuclear Operations, Inc.; Entergy Nuclear Indian Point 2, LLC; Entergy Nuclear Indian Point 3, LLG;

- Indian Point Nuclear Generating Unit Nos. 1, 2 and 3; Notice of Consideration of Approval of Application
Regarding Proposed Corporate Restructuring and Opportunity for a Hearing, 73 Fed. Reg. 2955 (Jan. 18, i008).

415 Id
46 See id.

47 See 10 C.F.R. § 2.1301; see also 10 C.F.R. §2.105(d); Energy Operations, Inc.; Entergy Nuclear Indian Point 2,
LLC; Entergy Nuclear Indian Point 3, LLC; Indian Point Nuclear-. ‘Generating Umt Nos. 1, 2, and 3; Notice of
Consideration of Approval of Application Regarding Proposed Corporate Restructuring and Opportumty for a
Hearmg, 73 Fed. Reg 2995 (Jan. 16, 2008).

Letter from A. Vietti-Cook to S. Martinelli, “Request for Hearing and Petition to Intervene of Friends Umted
for Sustainable Energy (Indian Point Energy Center License Transfer Application),” (Jan. 14, 2008). A Federal
Register Notice providing opportunity to.request a hearing was subsequently published on January 16, 2008.
Notice of Consideration of Approval of Application Regarding Proposed Corporate Restructurmg and
Opportunity for a Hearing. 73 Fed. Reg.- 2955 (Jan. 16, 2008) :

418
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likely allocated sufficient resources to perform. the associated technical, financial, and legal

reviews.*””  Thus, coﬁtrary to Petitioner’s claims, Entergy’s request for NRC approval .of an

indirect transfer of control will not adversely inipapt the Staff’s review of the Indian Point

license renewal applicatiori.

| bFor the above reasons, the Board must ‘deny admission of Proposed Contention 22. It
fails to meet tt\le requirements of 10°C.F.R. § 2.309(H)(1)(iii), (iv), (v) and .(Vi).

21. Proposed Contention 23 — “The Decommissioning fund inadequacy and

the plan for Entergy to mix funding across: Unit2, 1 and 3 violates

commitments not acknowledged in the application and 10 C.F.R. Rule
54.3.

Citing 10 C.FR. §§ 5075 and 543, FUSE contends that “the costs for complete
decommissionihg and cleanup of the site must be adjusted to reflect significant changes in the
. conta.mlination streéms, including the large ﬁnderground radioactive leaks.”*® FUSE alleges that
“the Indian Point 2 decommissioning fund has ﬁot‘ .been adjusted to take. iﬁto consideration the
€normous, néwly discovered, undefground radioactive spntamination.”421 Shifting to a different
topic ;clltogether, FUSE also exbtesses concern abbut “the storage of anA additional 20 years of
waste, either in the spent fuel pools or in dry cask storage, iﬁcreases the risk tovhuman health and.

95422

safety far beyond the original Design Basis for this site. In making these arguments, FUSE

“1% Petitioner’s reliance on the referenced GAO report is misplaced. That repdrt,- for which Petitioner provides no

specific page citations, relates to the NRC’s requirements and procedures for ensuring that nuclear power plants
owned by limited liability companies comply with the Price-Anderson Act’s liability requirements. - It is not a
study of the adequacy of the NRC’s license transfer review process In any event, the adequacy. of the Staff’s
review is beyond the scope. of thls proceedmg '

420‘ Superceding. Petmon at 176.

2
22 Id at182.
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provides no reference to relevant portions of the application (including the UFSAR or ER) nor
does FUSE provide any expert support.*?’

Entergy oéposes the admission of this contention because, once again, FUSE relies upon
bare assertions with almost no reference to the underlying decuments nor any citations to expert
opinion, contrary to 10 C.F.R. § 2.309(H)(1)(v),*** and no specific references to Entergy’s LRA,
contrary to 10 C.F.R. § 2.309(f)(1)(vi). ">

Moreover, Proposed Contention 23 is. iﬁadmissible because 1t raises issues that,-‘ contrary
to 10 C.F.R. § 2.309(f)(1)(iii), are beyond the narrow scope of th"is proceeding and immaterial to ,
the Staff’s license renewal findings. The contention also improperly challenges the NRC’s Part
54 and Part 51'regﬁlations in contravention of 10 C.F.R. §‘2.335.

As discussed in Entergy’s response to FI\JSE Proposed Contention.22, above, matters
suchi as an applicant’s financial quéliﬁcation’s or d_ecommission‘ihg funding arra’ngementé are
outside the scope’of license renewal: For that reason, the Siusquehanna Licensing Board rejected
arguments. similar to those made by Petitiencr here; i.e., that the applicant will be unable to meet
its ﬁnancial obligations associated with dec'ommissioning of the facility».426 Decommissioning
after the plant has ceas'ed to operate has nothing to do with the management of equipment aging

or time-limited aging analyses during the renewed operating term.*?’

B Id at 183-85'(“C0ntention is Supported by Facts and/or Expert Opinion”).

4 1t is notable that although 'imvplying that this contention is “Supported by Facts and/or Expert Opinion,”
Superceding Petition at 183, the text provides no facts or identification of experts on whom FUSE relies, but, in

large part, merely recites related regulatiOns and statements of consideration. {d. at 183-85.
See Fansteel, CLI-03 13, 58 NRC at 203 Comanche Peak, LBP-92-37, 36 NRC at 384.

‘PPL Susquehanna LLC (Susquehanna Stream Electric Station, Units 1 and 2), LBP-07-4, 65 NRC 281 316
(2007) (denying admission of contention related to sufﬁcnency of decommlssmmng fundmg as outside scope of
license renewal). ' .

425 -

426

7 Moreover, FUSE cites Section 54.3, whlch snmply defines terms used throughout Part 54. Supercedmg Petition
. at 176. That regulation contains no provision or reference relevant to decommissioning or decommissioning
funding. Section 54.4, the more pertinent regulatlon which defines the scope of Part 54, contams no such

reference
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In support of its contention, FUSE vcites. 10 CF.R. §50.75, several recent
decommissionihg funding reports submitted by Entergy to the NRC, and a 2000 Commission
lic_enseﬁ transfer-adjudicafoyy decision.”?® These references further reinforce the conclusion that
Proposed Contention 23 cannot be admitted beca_lus,e it raises issues addressed in otlier regulatory
processes.  The NRC’S decorhmissioning funding regulation‘s~—not‘ its license renewal
regulations—are specifically designed to ensure that'when a plant ceases permanent operations,
sufficient funds are available to-decommis_sion the facility in a fnanner that protects the public
heal_th and safety. The NRC regulations accompli_sh this by requiring (1) adequate .ﬁnancial
responsibility eafly in plant life, (2) periodic adjustments, and (3) an evaluation of specific
provisions close to the time of decommissioning.42.9

As reflected in Section 50.75(f)(1), the NRC requires evéry power reactor licensee to

- submit, at least biennially, a report on 'the status of decommissioning funding for each licensed
“power reactor owned in wholé or in part by the licensee. Those status repqr'ts>(to which
Petitioner refers ‘on bége 181) provide inforrhation related .to: updated NRC minimum
decommissioning funding levels,. the amount of funds accumulated to the end of the preceding
calendar year, a schedule of annual amounts remaining to be cdllected (in the case of utilities
ﬁlaking periodic confributions tob their decommissioning funds), assufnptions related to
decommissioning cost escalation éﬁd fund earnings, contracts relied upon and changes since the
- previous _repdrt to methods of providing financial assurance of adequate decommissioning
funding, and material bhanges to’ decommissioning trust aéreements. Thus,-Petitioner;s reliance
oh Seé_tidn_ 50.75 .and Entergy’s decomﬁli'ssioniﬁg funding status fepbns offer no support for its

contention. In fact, those very requirements ensure that a licensee’s decommissioning funds are

428 Superceding Petition at 178-83.

% 10 C.F.R. § 50.75.
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centinually monitored and adjusted (as necessary) during the initial and renewed operating terms
to ensure that decommissioning funding remains adequate.

FUSE’s claim that the Commission’s 2000 deciston (CLI-00-22) \ in the Indian
Point/Fitzpatrick license transfer proceeding supports the admissibility of Contention 23 is
wrong.*® FUSE erroneously ascribes the following statement to the Commission: “[rlegarding
decommissioning Stakeholders have the right to seek intervenor status in any applicatien for
lieense renewal er extensioh that Entergy Indian Point may file.”**! Based on this error, FUSE
asserts that “the issue of whether there are adequate decommissiening funds is within [the] scope
of the licensing reneWal proceedings.”***

Contrary | to Petitioner’s claim, the Commission, in CLI-00-22, did not hold that
deeommtssioning funding issues are within the scope of a license renewal proceeding. In that
proeeeding, the Commission rejected certain arguments made by the Town of Cortlan‘dt,'New
York in its intervention petition. The Town of Cortlahdt had claimed that Entergy would be
more likely to apply for license feheWal than the Power Authority of the State of New York
(.“PASNY”)'and “thereby delay Cortlandt’s enjoyment of the full panoply 'o;f health-and-safety_
beneﬁts assomated with the expected decommlssmnmg of all three units.”** Cortlandt argued
that any delay in decommissioning would “adversely affect Cortlandt’s health and safety
" interests by subjecting Cortlandt. and its citizens to the possibility of increased radiological

exposure as a result both the continued .oberation of the plant and the ‘continued (and possibly

0 power Authority of the State of New York (James A. FltzPatrlck Nuclear Power Plant Indian Pomt Unit 3),
. CLI-00-22, 52 NRC 266, 304 (2000). :

Superceding Petltloh at 179.
82 g ' -

3 FigPatrick, CLI-00-22, 52 NRC at 304.

431
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- )
expanded) onsite storage of spent fuel.”"*  For these .re~asons, Cortlandt asserted that the NRC
staff’s assessment of financial ability should include an evaluation of the transferees’ ability to
“decommission Indian Point 3—both for the current term and for the license renewal term.*’

The Commission held that Cortlandt’s concerns did not fall yvitﬁin the scope of the :
license transfer proceed'ing.436 The Commission reasoned that (1) a license renewal application
from Entergy was not pending and (2) Entergy wés no more likely to seek renewal than
PASNY.*’ While the Commission acknowledged Cortlandt’s “right to seek intervenor Status in
ény application for license renewal or license extension that Entergy Indian Point may file,” it
did not hold that issues related to decommiss!ionir_xg, decommissioning fundi'ng: or the impacts of
spent fuél stofage are subject to adjudication in a license renewal proce_zeding.438

In this prbceeding, FUSE makes analogous arguments regarding the NRC’s alleged.
failure to considér the costs and impacts of “storage of an additional 20 years of waste . . ._.”439
To the extent Petitioner’s claims relate to the adequacy of decdmmissioning funding for IP‘EC,'
.they are not litigable iﬁ this proceeding for the reasons set forth in. response to Proposed

Contention 22, above. Insofar as Petitioner’s arguments might be construed to relate to the

Commission’s generic consideration of the impacts of onsite waste storage in Part 51, they are

434 .Id.-
435 ]d
36 g
-7 1d.at304-05. -

% n fact, in the context of its license transfer holding,'th'e Commission noted that Cortlandt had “provided no

“basis for [the Commission] to question Entergy Indian Point’s ability or willingness to comply with the NRC’s
decommissioning requirements,” ‘and that Cortlandt’s - “challenge to the Applicants’ use of the very -
decommissioning cost estimate methodology sanctioned by [NRC] rules amounts to an 1mperm135lble collateral
attack on 10 C.F.R. § 50.75.” CLI-00-22, 52 NRC at 303. :

B Superceding Petition at 182.
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)
likewise are not litigable in this proceeding.**® As the Licensing Board explained in the Oconee
license renewal proceeding;

The Commission’s regulations provide that applicants for operating
. license renewals do not have to furnish environmental information .
regarding the onsite storage of spent fuel or high-level waste
disposal, low-level waste storage and disposal, and mixed waste
storage and disposal. See 10 C.F.R. §§ 51.53(c)(2), 51.53(c)(3)(i),
~and 51.95. See also the presumptions in 10 C.F.R. § 51.23 regarding
high-level waste permanent storage; and see Table B-1 in Appendix
B to Subpart A of Part 51, ¢‘Summary of Findings on NEPA Issues
for License Renewal of Nuclear Power Plants’® (which includes
specific findings on offsite radiological impacts of spent fuel and
high-level waste disposal, low-level waste storage and disposal,
mixed waste storage and disposal, and onsite spent fuel storage).
Each of these areas of waste storage is barred as a subject for
contentions because 10 C.F.R. § [2.335] provides that Commission
rules and regulations are not subject to attack in NRC adjudicatory

proceedrngs involving initial or renewal licensing.**

In affirming the Board’s ruling on contention admlselbrllty, the Commission stated that
“Category 1 issues include the radiological impacts of spent fuel and high-level waste drsposal
| low-level waste storage and disposal, mixed waste storage and disposal, and onsite spent-ﬁJel.”442

In sum, the Board must deny admission of Proposed Contention 23 for failing to meet the
requirements of 10 C.F.R. §2.309(f)(i)(iii<), @iv), (v) and. (vi); and for improperly challenging
generic determinations made by the NRC in 10 C.F.R. Part 54 and Part 51 regarding the scope of

license renewal and the impacts of onsite waste sto'rage, respectively.

40 Thus FUSE’s citations to the NRC’s “quu1d Radiation Release Lessons Learned Task Force Fmal Report” and

recent decommissioning funding reports from Entergy, Superceding Petition at 181, provide no support for the .
admission of litigable issues, contrary to 10.C.FR. §2. 309(f)(1)(iii).

Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2'and 3), LBP-98-33, 48 NRC 381, 391 (1988)
Oconee, CLI-99 11, 49 NRC at 343.

441

442
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22. Proposed Contention 24 — “Inability to Access Proprietary Documents

Impedes Adequate Review of Entergy Application for Licens_e Renewal of
[P2LLCand IP3LLC.”

Petitioner offers the following principal arguments as bases for this contention:.(l)
“massive redactions” 0f proprietary inforﬁaation ‘from the LRA “make it impossible for
Stakeholders to adequately review the LRAA documents and form/support their contentions;”**’
(2) over 80 pércent of the Chszter 14 of the UFSAR has been redacted;*** (3). Eﬁtergy and/or the
NRC have violated Petitioher’s constitutional rights under the First Amendment and 42 US.C. §
1983;*** (4) Entergy has wrongfully withheld information as proprietary;**® and (5) the NRC
désigned the license renewal process “to eliminate any fneaningful public involvement.”!” As
relief, Petitioner requests that the “time clock” for submitting hearing requests and petitions to
intervene “should not begin until stakeholders have acceés to a full and complete set of un-
redacted versions of the [license renewal appiicationj and its underlying documents,” including
,all versions of the FSAR, UFSAR, as well as the entire CLB..448

Proposed Contentio_n 24 substant.ially'overlaps the arguments FUSE presents in Proposed
Contention 1. Entergy responds to FUSE’s arguments regarding -access tc; proprietary
.information in its answer to Prqposéd Contention 1, above. |

Entergy further objects to the admission of Proposed Contention 24 because, once again,

FUSE relies upon bare assertions with no references to the underlying documentary sources and

3 Superceding Petition at 187.

4 1d. at 190,
“ Id at194-197.
M6 Id. at 187.

“T1d at 196.

“3 Id at 188. The purported need to compile the entire CLB for purposes of license renewal is the subject of a

separate FUSE contention (Proposed Contention 29). As discussed in response to that Proposed Contention,
below, the Commission has specifically addressed that i issue and determmed that a hcense renewal appllcant is
not.required to compile the CLB.
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no citations to expert opinion, contrary to 10 C.F.R. § 2.309(f)(1)(v), and no specific references
to Entergy’s LRA, contrary to 10 C.F.R. § 2.309(f)(1)(vi). Thus, in addition to the reasons set

forth in Entergy’s response to Proposed Contention 1, this contention should also be denied for

these reasons.449

23. Proposed Contention 25 — “Regulatory Guidance contained in 10 C.F.R.
50.4 and Rule Implementing Standards under the American Rules and
Procedures Act require Stakeholders to have reasonable opportunity to
bring forth issues beyond the narrow scope where members of the public
have specific and direct substantiated concerns.”

P;:titi;)ﬁer érgues th_at the 10 C.F.R. § 50.4 and the “American Rules and Procedures Act”
authorizes it to raise “specific and directly substantiated concerns” that would otherwise be
considered Beyond the narrow scope of a license renewal proceeding.450 In particular, Petitioner
asserts that certain listed Stakeholders “havé callfed] for an Independent Safety Assessment
(ISA) of Indian Point \ systems, components, and programs beyond the narrow recommendations
Qf ’exisfing regulatory guidance . . . "% 3 Petitiéner asserts that the denial of this request wouid
undermine aécountability and transparency in the license renewal process.

Entergy opposes admiss‘ion. of ‘Proposed C(Shfention 25 because it fails to meet any of the
admiséibility criteria set forth iﬁ Section 2.309(0(.1) and'improper_ly challerigés 10 C.F.R. Part
54.%% The contention lacks sp_eciﬁcity because it is unclear what issues Petitione-r seek; to
litigate in this proceeding. Petitioner states the “areas of scope include the 4.16 KV electrical

“distribution, Control Ventilation, containment ventilation.”** As such, Proposed Contention 25

See Fansteel, CLI-03-13, 58 NRC at 203 Comanche Peak, LBP-92-37, 36 NRC at 384.
Supercedmg Petltlon at 203.

S Id at'204.

2 See 10 C.FR. § 2.335(a).

453

450

Superceding Petition at 204.
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is another example of an ill-deﬁﬁedvand open-ended contention that fails to meet the NRC’s
strict pleading requirements.

Proposed Contention 25 lacks any basis in law. Petitioner relies on a statute — the
American Rules and PrO;:edure Act — thgt does notbexist. Petitioner provides no legal citation

(e.g., reference to the United States Code).**

Petitioner’s reference to Section 50.4 also is
-mystifying. Section 50.4 prescribes reqﬁirements for written communications from Part 50
licensees to the NRC. _It is has no direct relationship with license renewal.
F urthefmore, to the extent it asks the Staff and/or Licensing Board to undertake an ISA
(which, by definition, concefns the adequacy of the CLB and as-built plant design), Petitioner
raises issues that are beyond the scope of this proceeding and which have ﬁo bearing on Staff’s
license re_newal findings. In Turkey Point, the Commission, in reaffirming the narrow focus of
the NRC’s li_éense renéWal review, emphasized that réquiring a full reassessment of safety issues
' that were “thoroughly reviewed when the facility was first licensed and conﬁnue to be routinely
monitored A.and aésessed by ongoing agency ‘oversight and agency-mandated.licensee,programs
: woul'd be both unhecessary and wasteful.”*> Petitioner’s attempt‘ to introduce such issues here is
- an imperrﬁissible collateral attack on 10 C.F.R. Part 54." Finally, by raising issues relatéd solely
to the CLB, Petitioner fails to identify any material omissions or deficiencies in the application. |

Finally, once again, FUSE relies upon bare assertions with no references to the -

underlying documentary sources and no citations to expert opinion, contrary to 10 C.F.R.

434 petitioner may have intended to refer to the APA. Regardless, as noted previously in response to Proposed

Contentions 16-19, the APA does not support the arguments made or the relief sought by Petitioner in Proposed
-Contention 25: Additionally, the APA includes no such provision analogous to that described by Petitioner.

455 Turkey Point, CLI-01-7, 54 NRC at 7.
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§ 2.309(f)(1)(v), and no specific references to Entergy’s LRA, contrary to 10 C.F.R.
§ 2.309(H)(1)(vi). These reasons alone are also sufficient to deny adroission of this contention.**
In sum, the Board must deny adfnission of Proposed Contention 25. It meets none of the

Section 2.309(f)(1) admissibility criteria and seeks improperly to expand the scope of Part 54.
| 24, Proposed Contention 26 — “The LRA, in which Indian Point 2 LLC seeks

a new superceding license to replace the existing license, is incomplete
and should be dismissed.” '

In shoﬁ, Petitioner contends that the NRC cannot approve the license renewal application
because it allegedly contains “uncertain,” ' “vaguely- deﬁneo,” and “unenforceable”
commitments.*’

Entefgy opposes the admission of Proposed Contention 26 becauee (1) it is not supported
.by facts or expert opinion, (2) fails to raise a genuine dispute on a material issue of law or fact,
and (3) impermissibly challenges the regulatory process. Ironically, Petitioner’s Proposed
Contention suffers ifrom the very defect that it alleges — vagueness or lack of specificity.
Petitiooerfails to provide references to ;vpeciﬁc portions of the application that» it contends are
incomplete and the supportir_lg reasons for each dispute,‘as required by 10 CFR § 2.309(1)(1).
Instead, Petitioner refers generically to Aging Management Plans and TLAAS. The o_nly»
examples provided by Petitioner is an alleged commitment made by the IPECE Unit 2 licensee
over 30 years ago “to design and build a closed cooling system,” the relevance of which is
uncleaf, and alleged commitments regarding fatigue issues, “in pﬁst LRA proceeding&” that the

'NRCs'taff “allowed the Applicant to mak.e .07 Indeed, P_etitioner‘ devotes most of its

| “supporting” discussion to unfounded criticisms of the NRC and a'discussion of contract law.

*6 See Fansteel, CL1-03-13, 58 NRC at 203; Comanche Peak, LBP-92-37, 36 NRC at 384.
7 Superceding Petition at 205. ' '
“% Id. at207-08. -
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-

That discussion cannot substitute for the factual or documentary support necessary io justify
admission of the éontention in accordance with 10 C.F.R. § 2.309(f)(1).

Finally, by rebuking-the NRC for its reliahcé on 'applicaﬁt/licens_ee commitments,
Petitioner mounts ‘yet another impermissible challenge to the. regulatory  process.
Applicant/lic_ensee commitments, whether made in a license application or assocfated documents
(e.g., UFSAR), are a common and necessary coﬁponent of the licensing and regulatory

processes. - NRC licensees must comply with commitments that are part of the licensing basis for -

their facilities, even if such commitments do not take the form of formal license conditions.*’

25. Proposed Contention 27 — “The LRA submitted fails to include Final
License Renewal Interim Staff Guidance. For example, LR-ISG 2006-03,
“Staff guidance for preparing Severe Accident Mitigation Alternatives.”

Petitiéner states that the referenced Interim Staff Guidance (“ISG‘”)' recommends that
applicants for license renewal use ran.indﬁstry-developed guidance document entitled NEI 05~Ol.,.
Revision A, “Severe Accident Mitigation Alternatives (SAMA) Analysis” (Nov. 2065).460
Petitioner adds 'tilatvthe NRC Staff intehds'to incorporate the guidance ‘provided in NEI 05-01,
Revision A, into a future update of Supplement 1 to Regulatory Guide 4.2 (“RG 42817).% !

-Entergy' opposeé admission -of Proposed Contention 27 on the ground that it fails to
establiéh a genuine dispute on a material issue of law or fact, the resolution of which is material

to the outcome of this proceeding, as required by 10 C.F.R. § 2.309(f)(1). It also lacks adequate

‘factual or expert support.

459

See Private Fuel Storage, LLC. (Independent Spenf,Fuel Storage Installation), CLI-03-8, 58 NRC 11, 21
(2003).

Supérceding Petition at 211.

460
! RG 4.2S1, Supplement 1 to Regulatory Guide 4.2, “Preparation of Supplemental Environmental Reports for
Application to Renew Nuclear Power Plant Operating Licenses” (Sept. 2000). - o :
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At the t_ime Entergy submitted the LRA, LR-ISG-2006-03 had been issued in draft form
for public comment. As discussed in NEI 95-10, the NRC encourages applicaqts for license
renewal to address proposed ISGs in their appliczitions. Consistent with the NRC’s direction,
Entergy speciﬁcally addressed LR-ISG-2006-03 as follows:

‘This ISG [LR-ISG-2006-03, issued for comment by the NRC,

recommends that applicants for license renewal use guidance

document NET 05-01, Rev. A when preparing SAMA analyses.

The IPEC SAMA analysis provided as a part of Appendix E is

consistent with the guidance of NEI 05-01 as discussed in this ISG.

[LRA at 2.1-21 (emphasis added)]
Thus, Entergy did prepare its SAMA analysis in accordance with NEI-05-01, Revision A.
Proposed Cbntention 14 fails to identify any deﬁciency in the LRA. The proposed contevntion is
therefore inadmissible and should be denied. | |

Section 4.21 of the IPEC ER cont'ains‘the SAMA analysis required by 10 C.F.R.
§ 51.53(c)(3)(ii)(L). As stated therein, “[t]he rhethod used to perform the SAMA analysis was
based on the handbook used by the NRC to aqalyze benefits and costs of its regulatory
activities”; i.e., NUREG/BR-0184, .Regizlatory Analysis Technical_ quluation Handbbok (1997). .
Reg. Guide 4.2S1, which Entergy consulted in p?eparing the LRA, states explicitly: “In
structuring the analysis, the. applicant. sﬁould consider the 'methodolpgy presented in ,
. NUREG/BR-0184.” NUREG-iSSS, Supplement li, the Staff’s Environmental Standard Review
Plan (“ESRP”) for license reneWal, also references NUREG/BR»-0184.V Petitioner makes no
attempt tq explain how Entergy’s reliance on this guidance (as opposed to tl.lev”newly-is_sued’.ISG)
_constitutes a failure to comply with the peﬁiﬁent NRC‘requiremen.ts.. Petiﬁqner’, in other-WdrdS,_
identifies no specific deficiencies or omissioﬁs in the SAMA analysis,. s0 as to establish a

genuine dispute.
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In sum, the Board must deny the admission of Proposed Contention‘27. It fails to meet

the reqﬁirements of 10 C.F.R. § 2.309(f)(1)(iii), (iv), (v), and (vi).

26. Proposed Contention 28 — “The Updated Final Safety Report fails to meet

- the requirements of 10 C.F.R. 55(a) by deletion of required codes and

standards, and obviates the ability for a petitioner to perform a technical
review as required under 10 C.F.R. 50.4.”

Petitioner claims that the alleged “deletion” of codes and standards from the UFSAR
leaves “no basis to ensure the safe opcratioh and pr’otection.of the health and safety of the
public.”*¢
Entergy opposes the admission Qf Proposed Contention 28 because it\fa.ils to meet any of
the requirements of 16 C.F.R. §2.309(f)(1). The contention lacks the réquisite specificity and
- basis because Petitioner does not explain what to specific “codes and. standards” it is refgrr_ing, or
why those “codes and standards™ must be included in the UFSAR. Petitione;'_- fails to identify any
-Part 54 regulations or implementing guidance documents th_at address this issue, or any specific
portion of the license renewal abpliéaﬁon (other than “the UFSAR?) as deficient.*® Moreover,
Petitioner fails fo explain why the alleged “deletion” is material to the Staff’s review of the
application. Petitioner provide_:s no factual or expert support for its naked assertion thét operation
of the plant is unsafe and a threaf to the public health and safety.

To the exteﬁt Petitioner is challengin‘g the nature of scope Qf reliefs granted pursuant to

10.C.F.R. § 50.55a, the Proposed Contention is outside the scépe of this proceedjmg because it
collaterally attacks 10AC.E.R. § 54.21. In particular, in its 1995 liic‘e_nse renewal'r_ulemaki;ng, the

Commission speciﬁcally eliminated the requirement, contained in former Sectio'n'54,21'(c), that

2 Superceding Petition at 212. .

483 As noted above, 10 C.F.R. § 50.4 has no apparent relationship to this discussion.
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license renewal applicants provide a list of Code reliefs granted pursuant to 10 C.F.R. § 50.55a.
In the Statement of Considerations, the Commission explained its modification of the rule:

A relief from Codes need not be evaluated as part of the license
renewal . process. A relief granted pursuant to 10 CFR 50.55a is
specifically envisioned by the regulatory process. A relief expires after
a specified time interval (not to exceed- 10 years) and a licensee is
required to rejustify the basis for the relief. At that time, the NRC-
“performs another review and may or may not grant the relief. Because
a relief is, in fact, an NRC-approved deviation from the Codes and
-subject to a periodic review, the Commission concludes that reliefs are
adequately managed by the existing regulatory process and should not
require an aging management review and potential rejustification for
license renewal. Therefore, the Commission has deleted the
requirement to list and evaluate reliefs from Sec. 54.21(c).*%

In sum, the Board must deny admission of Proposed Contention 28. It satisfies none of
‘the requirements of 10 C.F.R. § 2.309(f)(1) and improperly challenges an NRC regulation.
27.  Proposed Contention 29 — “Inability to Access Proprietary Documents

Impedes Adequate Review of Entergy Application for License Renewal of
IP2 LLC and IP3 LLC (Specifically, in this case the CLB).”

Petitioner alleges that the CLB for IPEC Unit'sv2 and 3 is “unavailable,” and that as av
result,' “it is impossible for stakeholders to adequately review the applic"atio.n o %5 Petitioner
further claims that invéstigation by the GAO “concluded that the CLB for each plant is not
known.”**¢ Petitioner agaiﬁ asks that the NRC “deny” the appiiéation.

Proposed Contention 29 substantiall_y overlaps the arguments FUSE presents in Proposed
Cdntention 1 and 24. Entergy responds to FUSE’s arguments regarding access to proprietary |

information in its answer to Proposed Contentions 1 and 24, above. ¢’

464

60 Fed. Reg. at 22,483 col. 1 (May 8, 1995).

463 Supercedmg Petition at 213.

Id. at214.

466

7 FUSE acknowledges this Supercedmg. Petition at 213, but later reiterates its request for relief in Contention 24 -
by requesting yet another postponement of the deadlme for submission of petitions to mtervene Superceding -

'Petltlon at217.
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Entergy further epposes the admission of Proposed Co.ntention 29 on the grounds that (1)
it lacks a factual or legal foundation, (2) raises issues beyond the scope of this proceeding, and.
(3) fails to establish a genuine dispute with Applicant on a material issue. - First, the Proposed
Contention impermissibly challenges 10 C.F.R. Part 54—and thus is beyond scope—because it
asserts that Entergy is required to compile and make available a “full.‘ and complete set” of the

FSAR, “USFAR’s” [sic], and the CLB for IPEC as part of the license renewal application

68

process.*® The Commission specifically considered and rejected that notion in the 1991 and

1995 license renewal rulemakings, noting that “[c]ompilation . .. is unnecessary to perform a .

license renewal review.” The Commission discussed this issue at length in the 1995 Statements

. of Considerations, in 'which it rejected Public’CitiZen’s suggestion that'the plant-specific CLB
should be compiled and that the NRC should verify compliance with the CLB as part vof the.
license renewal process. First, the Commission explained the basis for its disagreement with
Public Citizen:

The Commission disagrees with the commenter, and points out that the
proposed rule did not explicitly require the renewal applicant to
- compile the CLB for its plant. The Commission rejected a compilation
requirement for the previous license renewal rule for the reasons set
forth in the accompanying SOC (56 FR at 64952). The Commission
continues to believe that a prescriptive requirement to compile the
CLB is not necessary. Furthermore, submission of documents for the
entire CLB is not necessary for the Commission’s review of the
renewal application. . .. [T}here is no compelling reason to consider,
for license. renewal, any portion of the CLB other than that which is
associated with the structures and components of the plant (i.e., that
part of the CLB that can suffer detrimental effects of aging). All other
aspects of the CLB have continuing relevance in the license renewal
period as they do in the original operating term, but without any
association with an aging process that may cause invalidation. From a
practical standpoint, an applicant must consult the CLB for a structure
or component in order to perform an aging management review. The
CLB for the structure or component of interest contains the

“8 " Superceding Petition at 217.
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information describing the functional requirements necessary to
determine the presence of any aging degradation.*®’

Second, the Commission explained why and how the CLB already is available for review
by the NRC and members of the public:

The definition of CLB in Sec. 54.3(a) states that a plant’s CLB
consists, in part, of “a licensee's written commitments . . . that are
docketed . . . .” Because these documents have already been submitted
to the NRC and are in the docket files for the plant, they are not only
available to the NRC for use in the renewal review, they are also
~available for publlc inspection and copying in the Commission's public
document rooms. Furthermore, the NRC may review any supporting
documentation that it may wish to inspect or audit in connection with
its renewal review. If the renewed license is granted, those documents
continue to remain subject to NRC inspection and audit throughout the
term of the renewed license. The Commission continues to believe that
resubmission of the documents constituting the CLB is unnecessary.470

Finally, the Commission rejected the argument that the CLB requires “reverification,”

stating as follows:

[TThe Commission had concluded when it adopted the previous license
renewal rule that a reverification of CLB compliance as part of the
renewal review was unnecessary (56 FR at 64951-52). Public Citizen
presented no information questioning the ‘continuing soundness of the
Commission's rationale, and the Commission- reaffirms its earlier

. conclusion that a special verification of CLB compliance in connection
with the review of a license renewal application is unnecessary. The
Commission intends, as stated by the commenter, to examine the

- plant-specific CLB as necessary to make a licensing decision on the
continued functionality of systems, structures, and components subject

- to an aging management review and a license renewal evaluation. This
~ activity will likely include examination of the plant itself to understand
~and verify licensee activities associated with aging management
reviews and actions being taken to mitigate detrimental effects of
aging. After consideration of all comments concerning the compilation
_of the CLB, the Commission has reconfirmed its conclusion made for
the previous rule that it is not necessary to compile, review, and

o Fmal Rule, Nuclear Power Plant License Renewal; Revisions, 60 Fed. Reg. at 22 474 (May 8, 1995).
470 :
Id.
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submit a list of documents that comprise the CLB in order to perform a
license renewal review.”’!

In view of the above, Proposed Contention 29 lacks a legal basis and raises issues that
_ can have ho bearing on the outcome of this proceeding.

- Proposed Contention 29_also lacks adequate factual or expert support. In particular, the
supposed “GAOQO investigation” report that FUSE describes is actually a 2003 NRC Office of the.
Inspector General Event Inqu_iry report concerning NRC oversight of opcratioﬁs at IPEC Unit
2.4 The report specifically coﬁqerns issues related to compliahce with certain design basis

commitments and hence hés no ne);us to aging-managefnent issues. Thus, the report, which
Petitioner inexcusably fails to explain or reference with any specificity, provides no factual basis
for Petitiéner’s claims in this license renewal proceeding. The Licensing Board should “not be
expected to sift unaided through large swaths [of leuminous petitioner exhibits] in order. to

piece together and' discern a party’s pérticular concerns or the.}grounds for its claims. ™"
| In sum, the Board must feje;:t Proposed Coﬁtentiqn 29. It does not me’e_t-therequirements‘

of '1.0 C.F.R. § 2.309(H)(1)(11)-(vi). | |

| 28. Propbse_d Contention 30 — “Despite best éffoﬁs on the _part of the 
Stakeholders, Entergy’s claims of entitlement to Proprietary Information,
and the NRC’s granting of their request for same have created a situation

where petitioners are unable and incapable of properly forming and -
supporting certain contentions we wish to raise.” .

Petitioner repeats its allegations that Entergy has redacted over 80 percent of Chapter 14
~ of the UFSAR, and that the nuclear industry has improperly withheld information from public

disclosure as proprietary, including an unnamed EPRI report that'--purportédly _concerns an

ML A _
472" Final Rule, Nuclear Power Plant License Renewal; Revisions, 60 Fed. Reg. at 22,474 (May 8, 1995).
% . Hydro Resources, Inc., CLI-01-4, 53 NRC 31, 46 (2001). "
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investigation into “Boraflex degradation or actual failure in the spent fuel pools.”474 FUSE goes
on to repeat many of the allegations, and much of the text of its Proposed Conténtions 1,24 and
29. At the oufset, it should be noted that, as s‘tated .above, even if Petitioﬁ-er_’s unfounded claims
regarding the redaction of information from the LRA were true, they could not provide the basis
for an admissible contention. Petiti.oner’s ability to obtain non-public information is a procedurgl
matter that has no relevance to managing the effects of aging during extended plant operation.

Entergy further opposes the admission of Proposed Céntention 30 on the same grounds
that it opposes the admission of Proposed Contentions 1, 24 and 29. In short, Proposéd
Contention 30: (1) lacks fouﬁdation, (2) is outside the scope of this proceeding, (3) fails to raise a
genuiné dispute with regard to a material issue of law or fact, (4) impermissibly chéll_enges NRC
regulations (10 C.F.R. § 2.390), and (5) seeks relief not available in fhis forum.

Petitioner’s argument coﬁcern_ing the need for additional time to review documents from -
DOE obtained via the FOIA process fails for the same reasons.”” Petitionér makes no effort to
explain‘the relevance to the Indian Point LRA of. the' DOE documents Sherwood Martinelli
received, and, even if it did, the result wogld be no different. Nor does FUSE state whether it is -
currently seeking documents related to “issues regarding Boraﬂéx degradati.o.n/failure.”“,76 Thus,
FUSE shows no basis fof any request.for an gxtension of time based on the seven-month delay
Mr. Martinélli allegedly experienced in his DOE FOIA request, nor do these arguments provide

the basis for an admissible contention.

41 Superceding Petition at 219-20.’
P Id at220-21.
76 Id. at220.
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For the forgoing reasons, the Licensing Board must deny the admission of Proposed

Contention 30. It fails to meet the admissibility requirements Qf Section 2.309(f)(1)(iii), (iv), (v),

“and (vi)-and imp¢'rmissibly challenges 10 C.F.R. § 2.390.

29.  Proposed Contention 31 — “Safety/Aging Management: Entergy’s LRA
for Indian Point 2 is insufficient in managing the equipment qualification
required by federal rules mandated after Three Mile Island that are .
required to mitigate numerous design basis accidents to avoid a reactor
core melt and to protect the health and safety of the public.”

FUSE next contends that the NRC must deny the LRA “because it does not adequately

. address the license renewal requirements of 10CFR [Part] 54, specifically 50.54.4 [sic], Scope,

for those components required for renewal defined in 10 C.F.R. 50.49(b)(1).”*"

After purporting to discuss the applicable NRC requirements and prescribed.conte'nts of

an LRA, FUSE offers a number of arguments related to the NRC’s competence or pérformance

as a regulator. Nevertheless, Petitioner’s lengthy and meandering discussion contains the

followmg principal arguments

Entergy- wrongly claims credit in the LRA for Table 3.6.1, and forthe EQ analysis in
Section 4.4

The NRC has violated the law by accepting unqualified components and using a flawed
approval process that is based upon industry guidance. Petitioner accuses the NRC of
procuring or accepting a “high school quality economic analysis” (but provides no
citation to, or a lucid description of, the allegedly defective analysis). 479 Petitioner asserts
that issues concerning 10 CFR 50.49 “were subsequently ‘investigated by numerous
parties” and that “many components were found unqualified to function for 40 years let
alone 60 years.”*® Petitioner suggests that such components are presently installed at
IPEC Units 2 and 3.**! Finally, Petitioner claims that unspecified “Brookhaven Testing”

- results indicate that “degradation due to aging beyond the qualified life of the cables may

T 14 at 221,
% Id. at 222.
P Id. at 236.
%0 Id at229-30.
®1d. at 230.
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be too severe for the insulation material to withstand and still be able to perform during
an accident.”*®

e The NRC recognized its alleged errors and then “by pass[ed]” [sic] the APA by

attempting to “cover up the blunder with an unlawful procedural process using PRA and

cost benefit analysis. . . .7

e In doing so, the NRC “bypassfed]” Advisory Committee on Reactor Safeguards
’ (“ACRS”) recommendations, as reflected in Regulatory Information Summary (“RIS”)
2003-09 and dissenting views associated with the closure of Generic Safety Issue 168
(“GSI-168”). With regard to this point, Petitioner suggests that “[a] combination of
condition-monitoring techniques may be needed since no single technique is currently
demonstrated to be adequate to detect and locate degradatlon of 1&C cables.”*®

e The GAO has * notlced the approach taken by the NRC and Entergy on other issues, yet
Entergy failed to act.”

Petitioner states that the contention is supported by the declaration of Ulrich Witte, who -
Petitioner claims is an expert on EQ issues. Mr. -Witte, 'howevér, no longer associates himself '
- with FUSE.®*® Because FUSE cannot make Mr. Witte availab_lo for examination on the subject
. of his doclaration, FUSE cannot rely upon his opinions to support ad'rntssion of its contention.**’
Entergy opposes the. admission of Proposed Contention 31 on the grounds that it (1)
raioes isaues that are outside thé scope of the proceeding and/or not material to the Staff’s license
renewal-ﬁndings,_ contrary to 10 CF.R. § 2.309(D(1)(iii_) and (iv); (2) lacks adequate factual or
export support, Contrary to 10C.FR. § 2.309(ﬁ(1)(v); (3) fails to raisc a_gennine dispute’on a
material.issue of law or faot, 'contrary .to 10 C.F.R:.' §2.309(ﬂ_(1)(vi); and (4)_ impermissibly

challenges NRC regulations contrary to 10 C.F:R. ‘§ 2.335(a).

2 Id at232.
W14 at23s.
“ Id at233.
" 1d at 235,

¢ Id at29; Letter from U. Witte to S. Turk, NRC OGC, “Termination of Services for Expert Witness and
Technlcal Advisory Work for FUSE” (Dec. 12, 2007).

%7 See 10 C.F.R. § 2.309(H(1)(V).
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First, while the environmental qualification of electrical components program is credited
in the LRA, the specific issues raised bS/ Petitione; generally fall outside the scope of tﬁis
proceeding. Specifically, Petitioner_principally objects to the process by which the NRC Staff
reviews the EQ portion of an LRA, including the Staff’s disposition of GSI-168, as reflected in
RIS 2003-09. As discussed above, ne‘ither the adequacy of the Staff’s regulatory processes
(including the development and implementation of .regulationsv and. guidahce) nor the adequacy
of its technical review can be the subject of an admissible contention in this proceeding.*®®

To the extevnt FUSE ;clttempts to contest the adequacy of the LRA, it falls far short of
doing so in a manner that would support admission of its' contention. Specifically, FUSE’s
assertion that Entergy wrongly claims credit in the LRA for Table 3.6.1, and for the EQ analysis
in Secﬁén 4.4, is conclusory and la‘cks requisite detail and specificity, éontrary to 10 C.F.R.
‘§ (f(1)(vi). It also lacks any suppon in thé form of factﬁal information or expert opinion. FUSE,
.inclu‘ding its former pufportéd expert, fails to explain why the applicdtion is deficient in some
material respect. -

Contrary to FUSE’s claim, Entergy’s LRA complies with NRC requirements and
guidance. Under 10 C.F.R. Part 54, some aging evaluations fof EQ components are TLAAs for
purposes of license renewai (ie., EQ evaluatiéns that specify a qualification duration of at least
40 yéaré, but less than 60 years). As éet forth in Section 54.21(c)(1), there are three methods by
wﬁich an appl’ig:ant may evaluate TLAAs: (i)‘ show that'. the original TLAAS will remain valid for
the extended'opera't'ion period; (ii) project the TLAAS to apply to a longer term, such_ as 60 years;
- or (iii) dembﬁstrate .that the effe’cté éf aging will be adequately managéd during the renewal term.

As reflected in its LRA, Entergy has selected the last option; i.e., to demonstrate its ability to

10 CF.R. § 2.309(D(1)(ii), (iv).
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manage the aging effects of the electrical components' during the renewal period wunder its
" current EQ program.**’

This demonstration is presented in Section B.1.10 of Appendix B (pp. B-39 to B-40).
Section B.1.10 states that the EQ Program “is consistent with the program defined in NUREG-
~ 1801, Section X.E.1, Environmental Qualification (EQ) of Electrical Components [i.e., the
GALL Report].” In Chapter X of the GALL report, the NRC Staff has evaluated the EQ
program (as implemented consistent with 10 C.F.R. § 50.49) and determined that it is an
acceptable aging management program to address environmental qualification according to
10 C.F.R. § 54.21(c)(1)(iii)). NUREG-1800, Revision 1, in turn, states that a license renewal
“applicant may reference the GALL Report in its application.

As part of its EQ program, Entergy is required to replace or refurbish the component at -
the end of its qualified lifé, perform re-analysis of its qualified life to extend the qualification of
a componént, or requalify the component by additional testing pursuant to 10 C.F.R. § 50.49(e)
and (f) Section B.1.10 of the license renewal application confirms this fact:

The reanalysis of an aging evaluation could extend the
qualification of the component. If the qualification cannot be
extended by reanalysis, the component is to be refurbished,
replaced, or requalified prior to exceeding the period for which the
current qualification remains valid. A reanalysis is- to be
performed in a timely manner (that is, sufficient time is available

to refurbish, rciglace or requalify the component if the reanaly51s is
unsuccessful). .

Thus, the approach used by Entergy in its LRA complies with SeCtion 54.21(c)(1)(iii),

 applicable NRC guidance and § 50.49(f). Petitioner fails to show otherwise, and instead seeks to

- *? See LRA at Table 3.6.1; p. 4.4-1; App. A at A-21; and App. B at B-39 to B-41.

See also App. A, § A2.19 at A-21 (stating that “[a]s required by 10 CFR 50.49, EQ components are
refurbished, replaced, or their qualification extended pl'lOl' to reaching the aging limits established in the
evaluations™),

490

124



~challenge the process itself, in contravention of longstandiﬁg precedent on the scope of admitted
contentions.
For the above reasons, the Board must deny the admission of Proposed Contention 31. If
fails to meet the admissibility requirements of 10 C.F.R. § 2.309(f)(1)(iii), (iv); (v), and (vi).
30.  Proposed Contention 32 _ “Entergy’s License; ‘Rénewal Application Does

Not Include an Adequate Plan to Monitor and Manage Aging of Plant
Piping Due to Flow-Accelerated Corrosion During the Period of Extended

Operation.” . :

!

Petitioner asserts that the application does not include an adequate plan to monitor and
manage the aging of plant pipiﬁg due to Flow Accelergted Cénosion (“FAC”), as required by
10CF.R. § 54.21(&1)(3).491 Petitioner cites Entergy’s proposal, consistent with NUREG-1801, to
use a computer model called. CHECW.ORKS'to determine the scope and the frequency .of
inspections of components that are susceptible | to FAC.*? Petitioner contends that the
CHECWORKS model cannot be used to determine inspection frequency at IPE‘C Unit 2 because

that unit (1) recently increased its operating pbwer level by about 5 percent, and (2) experienced

493

an unprecedented steam 'generator tube rupture event.”~  As such, Petitioner states that “[t]he -

profiles required for CHECWORKS and the grid check points are unsubstantiated based upon

5494

these two significant changes. Petitioner concludes that “Entergy cannot assure the public

that the minimum wall thickness of carbon steel piping and valve components will not be

reduced by FAC to below ASME code limits during the period‘of extended operation.”**’

9l Superceding Petition at 237.

2 Id. at 239.
314 at240.
4,

5 14 at241.
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Entergy opposes the admission of Proposed Contention 32 on the grounds that.it (1) lacks
adéquate factual or expert suppoﬁ and (2) fails to establish a genuine dispute. Specifically,
Petitioner has submitted é nearly verbatim copy of a FAC-related contention admitted by the B
. Licensing Board in the contested proceeding on the lié_ense renewal application for Entergy’s
Vermont Yankee Nuclear PO\;ver Station. However, closer inspection of the contention makes it
clear that Petitioner has failed to identify a matefial deficiency in the IPEC license renewal

application.
Petitioner has not provided adequate factual or expert support to support thé'admission of

its Proposed Contention.  Petitioner relies upon the declaration of Ulrich Witte, which
purportedly supports this contention. Mr. Witte, however, no longer associates hims_elf with
FUSE.*¢ Because FUSE cannot make Mr. Witte available for examination on the s-ubject of his
declaration, FUSE cannot _fely ﬁpon his opinions to support admission' of its contentio,p/.497
"Moreover, the Witte declaration, itself, contains no reference to the issue of ﬂow-accelera_ted'
}COI‘I‘.OS.iOI‘l, let alone a feasonec_l explanation as to why E'ntergy’é discussion of the FAC .Program
in the IPEC license renewal application is ’inadequate. Indeed, Mr. Witte’s declaration is
expressly limited to Proposed Contentions 16-19. thwifhstanding this lack of corrbbofating
expert opinion, F‘UVSE alleges: |

Ac.cur'ate speciﬁcation- of scope and inspection.fréqugncy is the key to

a valid FAC management program. Entergy proposes, -through

reference to NUREG 1801, to use a computer model called

CHECWORKS' to determine the scope and the frequency of

inspections of components that are susceptible to FAC. * * * License

Renewal Application Table 3.4.1 § 3.4.1-29, and Appendix B

. § B.1.13 (stating that management of FAC is per NUREG 1801,
which in turn recommends CHECWORKS) does not meet the

4% Id at 29; Letter from U. Witte to S. Turk, NRC OGC, “Termmatlon of Services for Expert Witness and
Techmcal Advxsory Work for FUSE” (Dec. 12, 2007)

497 See 10 CFR.§2. 309(f)(1)(V)
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requirements of [10] CFR54.22. Because the Indian point 2 plant
recently increased its operating power level by approximately 5%, and
experienced an unprecedented steam generator tube rupture event. The
profiles required for CHECWORKS and the grid check points are
unsubstantiated based upon these two significant changes. Changing
plant parameters including coolant flow rate, the CHECWORKS
model cannot be used to determine inspection frequency at Indian
Point2. :

CHECWORKS is an empirical model that must bé continuously
updated with plant-specific data such as inspection results. Once
“benchmarked” to a specific plant, it makes accurate predictions so
long as-plant parameters, such as velocity and coolant chemistry, do
not change drastically. It would take as much as 10 or more years of
inspection data collection and entry to the model to benchmark
CHECWORKS for use at Indian Point 2.*%8

The above excerpt, which clearly contains_assertions of a tectmical nature that go-to the
heart of Petitioner’s Proposed Contention,. cannot legitimately be éscribed .to Mr. Witte,va's.-
demonstrated by the absence of any reference to this issue in .Mr. Witte’s declaratton.499 Indeed,
Petitioner has simply_ parroted st.atements_ by made another petitionér (New England Coalition) in
another broceeding (Vermént Yankee license renewal) based on the opinion of another expert
(Dr.‘. Joram Hopenfeld). The similarity between the statements is ,vaious' and surely not
coint:idental. New England Cbélition’s May 26, 2006, petition to intervene states as follows:

Accurate specification of inspection frequency is the key to a valid
'FAC management program. Entergy proposed, through reference to
NUREG-1801, to use a computer model called CHECWORKS to
determine the scope and frequency of inspections of components that
are susceptible to FAC. License Renewal Application Table 3.4.1 §
- 3.4.1-29, and Appendix B § B.1.13 (stating that management of FAC
is per NUREG 1801, which in turn recommends CHECWORKS).
Because the Vermont Yankee plant recently increased its operating
power level by approximately 20%, changing plant parameters
including coolant flow rate; the CHECWORKS model cannot be- used
to determine . inspection frequency at- Vermont Yankee.

8 Superceding Petition at 239-40.

- *% To the extent such statements may be attributed to a member or representative of FUSE, there is no basis to -
. assume that the statements have any valid techmcal basis.
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CHECWORKS is an empirical model that must be’ continuously'
updated with plant-specific data such as inspection results. Once
“benchmarked” to a specific plant, it makes accurate predictions so
long as plant parameters, such as velocity and coolant chemistry, do
- not change drastically. It would take as much as 10-15 years of
inspection data collection and entry to the model to benchmark
CHECWORKS for use at Vermont Yankee.> '

Contrary. to the FUSE Petition in this proceeding, the New England Coalition petition
was directly supported by opinion evidence on the subject of flow-accelerated corrosion.
Specifically, in his declaration, Dr. Hopenfeld, with supporting references, provided information
on the adequacy of the Vermont Yankee FAC following an extended power uprate of 20 percent,
upon which the petitioner based its contention and bases. FUSE has not furnished any expert or
documentary support, from Dr. Hopenfeld or otherwise, that would support its contention for
IPEC license renewal. ‘In 'admitting New England Coalition’s contention, the Board, in the
Vermont Yankee proceeding, quoted directly from Dr. Hop'enfeld"s declaration, and noted that it
described “his professional reasoning and conclusions.”®" The same cannot be said for FUSE’s
statements in this proceeding. Simply copying the text of another parties’ admitted contention
from another proceeding, without providing any data or expert opinion as to why the information

“applies to this proceeding cannot demonstrate a genuine disputeon a material issue of fact that is”
required for an admissible contention under 10 C.F.R. § 2.309(f)(1)(vi).

A contention that does not directly contrOVert a position taken by the applicant, in the

application, is subject to dismissal.’® Here, Petitioner has failed to clear that hurdle, by not

59 New England Coalition’s Petition. for Leave to Intervene Request for Hearmg, and_Contentions (May 26,

2006),-at 18-19.

Entergy Nuclear Vermont Yankee (Vermont Yankee Nuclear Power Station), LBP- 06-20 64 NRC 131, 194
- (2006). :

‘Comcmche Peak, LBP-92-37, 36 NRC at 384.

502
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7503

demonstrating that the LRA is deficient is some material respc:c_t.so3 The IPEC FAC Program

complies with 10 C.F.R. §54.21, as well as the GALL Report (NUREG-1801), contrary to

504

Petitioner’s claim.”™ As the LRA states, the IPEC FAC Program is consistent with the program

described in the Section XLM17, “Flow-Accelerated Corrosion,” of the GALL Report).” As
described in the GALL Report, an acceptable FAC program:

relies on implementation of the [EPRI] guidelines in the Nuclear
Safety Analysis Center (NSAC)-202L-R2 for an effective [FAC]
program. The program includes performing (a) an analysis to
determine critical locations, (b) limited baseline inspections to
determine the extent of thinning at these locations, and (c) follow-
up inspections to confirm the predictions, or repairing or replacing
components as necessary.>*®

The GALL Report further states that, “[tJo ensure that all the‘aging effects caused by
FAC are properly managed, the program includes the use of a predictive code, such as

CHECWORKS, that uses_fhe implementétion guidance of NSAC-202L-R2 to satisfy the criteria

specified in 10 C.F.R. Part 50, Appendix B” concerning control of special processes.’”’

Significantly, the GALL Report states as follows with respect to CHECWORKS:

CHECWORKS or a similar predictive code is used to predict
component degradation in the systems conducive to FAC, as
indicated by specific plant data, including material, hydrodynamic,
and operating conditions. CHECWORKS is acceptable because it
provides a bounding analysis for FAC. CHECWORKS was
developed and benchmarked by using data obtained from many
plants. The inspection schedule developed by the licensee on the
‘basis of the results of such a predictive code provides reasonable

" Fla. Power & Light Co. (Turkéy Point Nuclear Generating Plant, Units 3 and 4), LBP-90-16, 31 NRC 509, 521
& n.12 (1990). : _ o :

5% Superceding Petition at 243,

% LRA, App. B at B-54.

%6 GALL Report, Vol. 2, Rev. 1, Ch. XI at XI M-61.

. .507 Id
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assurance that structural mtegrlty will be maintained between
inspections.’® :

Thus, Entergy’s use of CHECWORKS is corrsistent with longstanding inctustry practice
and the GALL Report. The NRC has stated explicitly that “I.[a]n applicant may reference the
GALL report irr a license renewal application to derhonStrate that the programs at the applicant’s
facility corresiaond to those reviewed and approved in the GALL report ahd that no further staff
rei/iew rs required_.”509 Indeed, tlre GALL Report “has been reference_d in numerous license.
renewel applications {] as a basis for aging management reviews to satisfy the regulatory criteria
contained in 10 CFR [§ 54.21].7°"°

FUSE also includes an excerpt from the transcript of a January 26, 2005 meeting of the
ACRS Thermal Hydraulic Phenomena Subcommittee (specifically arr exchange between Rob
Aleksick of Erltergy and Dr Graham Wallis of the ACRS).’'' While that excerpt co_ntainsa
discuséion of CHECWORKS, Petitioner makes ne rrreaningful 'a'ttempt to explain how that-
.discus_sion serves to establish a deficiency in the LRA. Petitioner, without any expert support,
Irrerely states that it suggests “weakness in reliability of the methodology,” particularly as it
pertains to the “Extraction Steam Syste_m.”5 12 Furthermore, the January 2005 ACRS meeting
concerned a request for an EPU.of 8 percent (roughly twice the recent stretch power uprates:

approved for IPEC) at the Waterford Plant. Petitioner makes no attempt.to explain ‘how the

598 14 rat XIM-61 to M-62.
9% 14 atiii,
519 GALL Report, Vol. 1, Rev. 1 at 2.

Transcript of ACRS Thermal Hydraulic Phenomena Subcommittee Meeting (Jan. 26, 2005) -(available at
ADAMS Accession No. ML050400613) (“ACRS Jan. 26 2005 Tr.”). FUSE mcorrectly identifies the date of
_ this meeting as January 26, 2003.

iz VSu;‘)ercedmg Petition at 238.
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plant-specific data discussed during that ACRS meeting are relevant to'the Indian Point FAC
Program and Entergy’s use of CHECWORKS for purposes of license renewal.

Moreover, wherl r)ut in context, the stiatements quoted by Petitioner cannot be construed
to mean that Waterford’s reliance on CHECWORKS is unacceptable, let alone Entergy’s use of
the model. Petitioner simply ignores subsequent exchan'ges ‘between members of the ACRS'
Subcommittee and industry or NRC representatives that provide important additional insights
into the Waterford plant’s use of C.HECWORKS.5 > The gist of that dialogue is that, while
CHECWORKS does on occasion underestimate wear rates, it is not the only tool or source of
information relied upon by a licensee in determining inspection priorit_ies.514 Moreover,
licensees can and do make appropriate édjustrrrents. both with respect to ‘the scope of their
inspections and calibratio'rr of their CHECWORKS models. Thus, the statements cited by |
Petitioner do not directly controvert a position taken by Entergy in _its Application.

Peﬁtioner’s bald assertion that “an unprecedented steam ‘generator_ tu‘t)e rupture event”
invalidates Entergy’s use of the CHECWORKS program has no better footing. Petitioner does
not explain how the ,event to which it vaguely alludes bears on the rehablllty of the
CHECWORKS model. CHECWORKS is not used to evaluate the integrity of steam generator
tubes. Steam generator tubes are addressed in the Steam Generator Integrity AMP, B.1.35."
Moreover Petltloner simply ignores statements in the LRA that indicate that Entergy has taken
recent and significant steps to calibrate the model. For example, vSectlon B.1.15 states, inter alia,

that:

5> ACRS Jan. 25, 2005 Tr. at 245-247.
R S
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Operating experience for IP2 and IP3 was accounted for in the most
recent updates of the respective CHECWORKS FAC models. This
includes inspection data from the outage inspections as well as the
changes to FAC wear rates due to the recent power uprates. These
updates further calibrate the model, improving the accuracy of the
wear predictions.

FUSE’s statement that IPEC has “a track record of broken pipés due to corrosion”
similarly fails to provide the requisite factual support for its contention.’’> FUSE provides no
documentary references to substantiate this claim, let alone explain how it bears on the adequacy
of the IPEC FAC Program or the réliability_ of the CHECWORKS model.

Finally, Proposed Contention 32 fails to explain how the asserted deficiencies in
CHECWORKS present a safety concern or are material to the outcome of the Staff’s licensing
review. Contentions alleging an error or omission in an application must establish some
significant link between the claimed deficiency and protection of the health and safety of the -
publié or the environment.>'® Hére, FUSE has failed to establish such é link. In any case, as
noted above, the GALL Report states that CHECWORKS is acceptable.

For the foregoing reasons,v the Board must deny the admission of Proposed Contention.
32. It fails to meet the admissibility requirements of 10 C.F.R. § 2.309(f)(1)(v) and (vi).

31.  Proposed Contention 33 — “Leak-Before-Break analysis is unreliable for

welds associated with high energy line piping containing certain alloys at
Indian Point 2.” :

FUSE alleges that the leak-before-break (“LBB”) analysis' “is unreliable,” based on .

“[i]ndustry guidaﬁce and emerging regulatory funded studies” that raise a pot'ential‘safety'isSue

that is not addressed in the LRA, which relies on “out of date” studiés such as WCAP-10977 and

515 Superceding Petition at 241.
516 Millstone, LBP-04-15, 60 NRC at 89.
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. 517

WCAP-10931.°" Petitionerv also aéserts that recent events at the V.C. Summer nuclear power
plant and “other PWR plants” call intp question the uée of LLB analyses for butt welds
associated 82/182 alloys.’'® Finally, Petitioner states that the NRC Has issued Confirmatory
Action Letters confirming licensees’ commitments to put in place “more timely inspection and
[weld] flaw prevention m'easures,. morf_:-aggressive monitoring of RCS leakage, and more
conservative leak rate thresholds for a plant to shut down to investigate a possible [coolant
water] leak.”"?

Entergy opposf_:s the admission of Proposed Contention 33 on the grounds that it (1) lacks
reasonable specificity, (2) lacks adequate factual or ex;)ert support, and (3) fails to establish a
genuine dispute on a material issue of law or fact, contrary to 1 0 CFR.§ 2.309(f)(1)(i),(iii),_ (v)
and (vi). '

o While Petitioner cites various historical events and documents,*° Petitioner fails explain
\&hy and/c.>.r how those events and documents demonstrate a deficiency in the LRA. For example.,
Petitioner’s discussion of reactor coolant sysfem' leakage, flaws ir‘1lAlloy 82 and Alloy 182 ‘welds,
and stress-éorrosion cracking is similarly insufficient to establish a genuine dispﬁte on a material
issue of law or fact. in particular, Petitioner’s feferences to “fecent events with [82/182 alloy]

welds” at V.C. Summer and “other PWR plants” are unacceptably vague‘521

In any case,
Petitioner fails to establish a nexus to the management of aging effécts or the review of time-

limited aging analyses. Indeed, Petitioner’s discussion of those issues (particularly the NRC’s

Superceding vPetition at 241, 243.
S8 d at242.

19 1d at 243-44. -

0 Id at242-44.

2 Id at242.
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issuance of Confirmatory Action Leiters) underscores the fact that they fall within the ambit of
- the NRC’s ongoing regulatory oversighl and enforcement activities.

Additionally, Petitioner’s assertions that recent studies somehow render Enlergy’s LBB
analyses invalid or outdated similarly lack any reasonably spemﬁc expert- endorsed explanation.
Specifically, Petitioner mentions a NUREG report by title,” but provides no specific page
523

citations. “Mere reference to documents does not prov1de' an adequate basis for a

contention.”**

Nor does FUSE make an attempt to directly controvert the relevant portions of the
LRA.’¥ Section 4.7.2 of the LRA expressly addresses LBB as dtime-limited'aging analysis: As
explained in that section, LBB analyses eval'uate postulated flaw growth in piping, and consider
the thermal aging of the cast austenitic stainless steel (“CASS”) piping and fatigue transients that
drive flaw growth over the operating life of the plant._526 Section 4.7.2 concludes:

The calculated: fatigue crack growth for 40 years was very small
(less than 50 mils) regardless of the material evaluated. As noted
in Section 4.3.1, the projections for 60 years of operation indicate
that the numbers of significant transients for IP2 or IP3 will not
exceed the design analyzed values. Thus, the IP2 and IP3 analyses
will remain valid during the perlod of extended operation in
accordance with'10 CFR 54. 21(0)(1)(1)
FUSE ignores Section 4.7.2 of the LRA, and does not controvert the information and

conclusions set forth therein, as required by 10 CF.R. §2.309(f)(1)(vi); Plainly, no 'genuine

52 NUREG/CR-6936, Probabilities of Failure and Uncertainty Estimate Information for Passive Components — A

Literature Review (May 2007), available at ADAMS Accessnon No. ML071430371.

Superceding Petition at 243. Moreover, NUREG/CR 6936 does not even address WCAP- 10977 or WCAP-
10931, much less show that they are “out of date.” .

Balt. Gas & Elec Co. (Calvert Cliffs Nuclear Power Plant Units 1 and 2), CLI- 98-25 48 NRC 325, 348 (1998)
. (citation omitted).

523
524

525 A contention that does not dzrectly controvert a posztzon taken by the appltcant in the applzcatzon is subject to
dismissal. 'See Comanche Peak LBP-92-37, 36 NRC at 384
6 LRA at4.7-1.

-5 1d at4.7-2.
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dispute exists here. The various events cited by FUSE bear no discernible or réasonable

relationship to thermal aging of CASS ‘o.r fatigue crack growth—and FUSE makes no attempt fo

~ articulate such a relationship. In facf, none éf the events or information FUSE describes has any.

specific relevance to IPEC.528

In sum, the Board must deﬁy the admission of Proposed Contention 33.. It raise; current

~ operating term issues that are outside the scope.ofv this p.r“owc-:éedivng, fails to provide a concise

statement of alleged facts or expert o.pinionv that support the contention, and fails to provide

sufﬁciénf inforrﬁation to show that a genuine dispute exists. For ali of these reasons, Proposed
Contentioﬁ 3 is inadmissible pursuant té 10 C.F.R. § 2.309(1).

32.  Proposed Contention 34-36 - “IP2 LLC’s ineffective Quality Assuraﬁce

Program violates fundamental independence requirements of Appendix B,

and its ineffectiveness furthermore triggered significant cross cutting

events during the past eight months that also indicate a broken Corrective
Action Program.”.

Petitioner argues that Entergy’s Quality Assurance Program violates 10 C.F.R. Part 50,
Appendix B,l and that significant recent crpss—cutting events indicate that its Corrective Action
and Design Control Programs are “broken.”* Petitioner .Contends that these allegéd deficiencies
render “[a]ctual condition of the plant in terms of a baseline for managing aging [} unknown,;’
apd “esseﬁtialiy invalidate those specific progfams that credit the current material condition df
‘the plant” for purposes of license renewal.m |

‘Once- égain, FUSE relies upon bare assertions with no references to thé underlying

rdocumentary sources or expert opinion,.contrar'y to 10 C.F.R. § 2.309(f)(1)(v), and no referenCés

528_ Superceding Petition at 243. »
%P Id at 244.
% Id. at 248.
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to Entergy’s LRA, contrary to 10 C.FR. § 2.309(f)(1)(vi). This contention should be denied for

these reasons alone.>*!

Entergy also opposes the admission of Proposed Contentions 34-36 on the ground that
they fall squarely outside the scope of‘ this license renewal proceeding. As discussed above, the
Commission has speciﬁcaliy limited the NRC’s safety review—and thus any related adjudicatory
proceeding—to the matters specified in 10 C.F.R. §§ 54.21 and 54.29(a), which focus on the
management of aging of certain systems, structures, and'component.s, and on the review of time-
limited aging analyses. The Cor.nmis'sion,.therefore, purposely excluded issues felating to a
plant’s CLB—includihg-'operational and programmetic is_sues——because they “are effectively
addressed and maintained by ongoing agency oversight, review, and enforcement.” In the
State_rpent of Considerations for its 1995 license renewal ruler‘nakibng, the Commission removed
any and all ambiguity on th_is subject: |

When the design bases of systems, structures, and components can be

_confirmed either indirectly by inspection or directly by verification of
functionality through test or operation, a reasonable conclusion can be
drawn that the CLB is or will be maintained. This conclusion
recognizes that the portion of the CLB that can be impacted by the
detrimental effects of aging is limited to the design-bases aspects of

 the CLB. All other aspects of the CLB, e.g., quality assurance,
physical protection (security), and radiation protection requirements,
are not subject to physical aging processes that may cause
noncompliance with those aspects of the CLB.

Although the definition of CLB in Part 54 is broad and encompasses
various aspects of the NRC regulatory process (e.g., operation and
design requirements), the Commission concludes that a specific focus
- on functionality is appropriate for performing the license renewal
* review. - Reasonable assurance that the function of important systems,
structures, and components will-be maintained throughout the renewal
period, combined with the rule’s stipulation that all aspects of a
plant’s CLB (e.g., technical specifications) and the NRC'’s regulatory .
process carry forward into the renewal period, are viewed as sufficient

! See Muskogee, CLI-03-13, 58 NRC at 203; Comanche Peak, LBP-92-37, 36 NRC 370, 384 (1992).
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to conclude that the CLB (which represents an acceptable level of
safety) will be maintained. Functional capability is the principal
emphasis for much of the CLB and is the focus of the maintenance
rule and other regulatory requirements to ensure that aging issues are
appropriately managed in the current license term.’ 2

Thus, FUSE’s alleged concerns regarding. Entergy’s Quality Assurance, Corrective

Acfion, and Design Control Programs are beyond the scope of this proceeding. The Bqard must
~deny the admission of Proposed Contentiéns‘ 34-36 as they fail to meet the requirements of
Section 2.309(f)(1)(iii).

33.  Proposed Contention 37 — “(Environmental) The Applicant’s LRA does
‘ not specify, as required in 10 C.F.R. 50.65 and 10 C.F.R. 50.82(a)(1), an
Aging Management plan to monitor and maintain all structures, systems,
or components associated with the storage, control, and maintenance of
spent fuel in a safe condition, in a manner sufficient to provide reasonable
assurance that such structures, systems, and components are capable to
fulfilling their intended functions.” -

~ According to FUSE, the liqense renewal application and the UFSAR for Unit 2
inadequately address the currently existing, knoWn and unknown, environmental affects o’fl _
ongoing leaks from_ the spent fuel pool, and fail to lay out a workable aging management plan for |
fhose leaks. In supporf; FUSE offers a chronology of alleged spent fuel pool “problems” “[s]ince
Sepfember 20, 2005.7°*° The chronology.con‘tains no citations to any source doqumenté. . |

. Once again, FUSE relies upon bare assertions with no references to the underlying
- documentary sou'rces or expert opinion, contrary to 10 C.F.R. § 2.309(f)(1)(v), and no refe_rences
fo Entergy’s LRA, contrary t0 10 C'.F.R. § 2.309(f)(1)(vi). This coﬁtentioﬁ should be denied for

these reasons alone.”** : . N :

32 60 Fed. Reg. at 22,475 cols, 2 & 3 (emphasis added).
53 Superceding Petition at 252-54. o _
4 -See Fansteel, CLI-03-13, 58 NRC at 203; Comanche Peak, LBP-92-37, 36 NRC 370, 384 (1992).
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To the extent Proposed Contention 37 raises issues related to alleged inadequacies of
Entergy’s aging managerncnt progfams for the spent fuel pool at IPEC Unit 2, as well as
allegations related to the impacts of radiological leakage upon groundwater, Entergy responds to
such issues in its answer to FUSE Proposed Contention 14, above.

34. Proposed Contention 38 — “(Environmental) The LRA, and the UFSAR’s
for IP2 inadequately address the currently existing, known and unknown,
environmental affects and aging degradation issues of ongoing leaks, and

fails to lay out workable aging management plans for said leaks and
-systems imperative for Safe Shutdown and cooling of the reactor.”

This contcntion raises sﬁbstantially the same issues as thoée raised in Proposed
Contention 14 In Proposed Contention 38,>howevver, FUSE provides purportedly more dctaile
examples of “inadequately addre_ésed aging management issues,” including: (1) its desire for a
"‘detailed site specific aging management plan” for reactor coolant purnp seals;’** (2) the
statement that it believes the feedwater heater should be in scope for license renewal;>*® and (3)
i_ts} desire for a “detailed aging and maintenance plan” for stainless steel pipe replacement.>’
FUSE also discusses leaks allegedly discovered at the Kashiwazaki plant in Japan in 2007,
atlthough it offers no reasonable connection between alleged ’events at this facility and any issue
at IPEC.* "

Throﬁghout the seventeen pages -of this proposed contention, FUSE once again relies
alnlost exclusively upon bare assertions with almost no references to the-underlytng dbcurhentary

- sources or expeft-opinion, contrar'y" to 10 C.F.R. § 2.309(f)(1)(v). The few references vand :

535 ‘Reactor coolant pump seals are active components that are not subject to aging management review under.

10 CF.R. §5421(a)(1)(i). See LRA §2.12.4:1.

This aspect of FUSE s contention is correct. The feedwater heaters are in scope See LRA §§ 3.3.2- 19—4 1P2;
3.3.2-19-12-1P3. »

536

37 Superceding Petition at 257-58. Stainless steel piping is addressed in various AMPs. See, e.g., LRA, App. B,

§§ B.1.18 (Inservice Inspection); B.1.41 (Water Chemistry Control — Primary and Secondary).

538 - Superceding Petition at 263 (“The existence of the Radiation Leaks [at the Kashiwazaki plant] provides direct

evidence of underground pipe failure . . . that has not been adequately addressed by the licensee.”).
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quotations that FUSE does provide are disjointed, and in at least one instance, blatantly
misleading.”® Proposed Contention 38 also contains no references to specific portigns of
Enfergy’s- LRA, contrary to 10 C.F.R. § 2.309(f)(1)(vi). This contention should be denied for |
these feasons alone.>*

To the extent Proposed Contention 38 repeats issues that are raised in FUSE Proposed

Contention 14, Entergy responds to such issues in its answer to Proposed Contention 14. |

35. Proposed Contention 39 — “Severe Accident Mitigation Alternatives.”

This contention alleges that, although there are “hundreds” of blocked steam génerator
“tubes at IPEC, Unit 2, the “[c]urrent [SAMA] analyses” for both Units rely upon “an assumption
 that there are no blocked” tubes..541 Building on these unsupported assertions, FUSE concludes
that the “SAMA analysis is inadequate.” FUSE also provides conclusory references td an
alleged public discussion of this topic “in ACRS meeting in May 2007” and to an unspecified |

EPRI report.

This contention must be denieci because it fails to provide édequate reférences to the -
underlying documentary sources, contrary to 10 CF.R: § 2.30§(D(1)(v), aﬁd_ provides no
references to Enter.gy'"s LRA, contrary to 10 C.F.R. § 2.309(f)(1)(vi).>*?

This contention is also deficient in that FUSE fails to explain, with any specificity, how
the curre~nt analysis, with respect to steam generator tube blockage, is deﬁcien‘[T Thus, Proposed

Contention 39 lacks the requisite specificity, contrary to 10 C.F.R. § 2.309(£)(1)(i1), (v) and (vi).

539 'Supercedmg Petition at 259-260 (FUSE purponedly prov:des a block quotation from an article in The Joumal

News by Brian J. Howard. The final indented paragraph, however, is not a quotation from the newspaper article
but is FUSE’s baseless accusation that Entergy’s spokesman “was/is lymg through his teeth.”).

See Fansteel, CLI-03- 13 58 NRC at 203; Comanche Peak LBP-92-37, 36 NRC 370, 384 (1992).
SUpercedmg Petition at 273, _ . _
See Fansteel CLI-03-13, 58 NRC at 203; Comanche Peak, LBP-92 37,36 NRC 370, 384 (1992).

540
541

542
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Moreover, both of FUSE purported doéumentary references are faulty. There was no discussion
of the i,mpacf of steam generator tube blockage on SAMA analyses at any May 2007 meéting of
the ACRS.**® FUSE alsQ does not specify the EPRI report it relies upon, and, in any case, FUSE
states that this report “supports [] the current analytical approac.h.”544 FUSE’s statement that the
“current” approach is inadequate‘ is, therefore, unsupported by any analysié, and fails to ﬁeet the
requirements of 10 C.F.R. § 2.309(B(1)(V). |
| 36.  Proposed Contention 40 — “Applicants have failed to meet the mandates of
NEPA, of NRC 10 C.F.R. 51.53 post construction environmental reports
or of NRC 10 C.F.R. 51.21 actions requiring environmental assessments in

their applications or have deliberately attempted to conceal refurbishment
issues and the risks associated there with from the NRC and/or members

of the public.”

| FUSE next argues that, in. Section 3.3 of the ER, Entergy “claim[s] that tﬁere are no
refurbishment issues, thus no environmental concerns which would need to be addressed.”*
Petitioner then accuses Entergy of having “omitted” mention of its plaﬁs for a major
refurbishment, as reflected in its order of a Replacement Reactor Vessel Heads for Indian Point
#2. Petitioner gleans this knowledge Af‘rom a slide contained in a March 2007 presentation by
Doosan Heayy Industries & Construction Co., Ltd, de’eming it “ciear evidence of Appiicant’s
| plans for refurbi’shment.”sé'_6 Petitioner characterizes Entergy’s alleged omissio‘n as a deliberate

“attempt[]to hide significant environmental, health and safety concerns” in violation of 10 C.F.R.

543

ACRS 542nd Meeting, Full Committee, Tr. (May 3, 2007) (available in ADAMS at ML071300354); ACRS
Safety Research Program Subcommittee, Tr. (May 2, 2007) (available in ADAMS at ML071360261); ACRS
Thermal Hydaulic Phenomena Subcommittee, Tr. (May 15, 2007) (avallable in ADAMS at ML071520316);
ACRS Thermal . Hydaulic Phenomena Subcommittee, Tr. (May 16, 2007) (available in ADAMS at
ML071520225) ACRS Thermal Hydaulic Phenomena Subcommittee, Tr. (May 24, 2007) (available in
ADAMS at ML071700579); ACRS Thermal Hydaulic Phenomena Subcommlttee Tr. (May 25, 2007)
(available in ADAMS at ML071640336). -

s Superceding Petition at 273.
5 1d. at 279.

8 Id.
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§$ 50.5 and 50.9.>*7 Petitioner also asserts that Entergy _has failed to ev.aluate the environmental
impacts associated with thé refurbishment in accordance with Part 51 requirements.

Entergy opposes admission of Proposed Contention 40 on the grounds that it (1) lacks a
proper factual or legal foundatiqn, contrary to 10 CF.R. § 2.309(H)(1)(v); (2) raises issues
outside _the séope of this proceeding, contrary to 10 C.F.R. §2.309(f)(1)(iii) and (iv); and (3)
- fails to establish a genuine dispute on a material issue of law or fact, coﬁtrary to 10C.FR.

§ 2.309(t)( 1)(vi). -As set forth in Section 33 | of the Enviromnéﬁtal Report, 10 C.F R
| § 51.53(0)(2) requires that a iicense renewal applicant’s enviroqmental report provide a
description of the proposed actién, “including the applicant’s blans to modify the facility or ifs
administrative control procedures as described in accordance with Section 54.21.” The objective
of the review required by Section 54.21—the Integrated 'Plant Assessment (“IPA”)—is to
determine whether the detrimental effects of aging could préclude certain systems, structures, -
and components from pe-rforming in accordance with the CLB- during the extended‘ operation
period. The results of Entergy’s IPA are documenfed in‘VChapter 3 of the LRA.

LRA Section 3.1.2.1, in particular, addresses the materials, environments, aging effects
requiring management, and aging management programs for the reactor coolant. system
components, including the reactor vessel. Significantly, Secti.on 3.13 COIlCllidCSZI

The reactor vessel, internals, reactor éoolant system and steam
generator components that are subject to aging management review
have been identified in accordance with the requirements of 10 CFR’
54.21. The aging management -programs selected to manage the

effects for the reactor vessel, internals, reactor coolant system and
steam generator components are identified in Section 3.1.2.1 and in the

7 And based on this, FUSE concludes that Entergy “is a low life, filthy dirty lying scum” and “scoundrels of the
worse, [sic]) lower than OJ Simpson and Adolph Hitler” who “deliberately, egregiously, negligently and with
malice have submitted a materially false LRA.” This reprehensible language and baseless accusations have no
place in any adjudicatory proceeding. As noted above, the Board has already sanctioned FUSE's previous
representative for similar violations of decorum, and Entergy hereby requests that the Board consider additional
sanctions under 10 CF.R. § 2.314 against FUSE for this and similar statements in its Superceding Petition.
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“following tables. A description of these aging management programs
is provided in Appendix B, along with the demonstration that the
identified aging effects will be managed for the period of extended
operation.

Therefore, based on the demonstrations provided in Appendix B, the
effects of aging associated with the reactor coolant system components
will be managed such that there is reasonable assurance that the
intended functions will be maintained consistent with the current
licensing basis during the period of extended operation.

'S'ectiovn 3.3 of the Environmental Report appropriately reflects the results of this
evaluation. It states that “[the] evaluation did not identify the need for refurbishment of
structures or components for purposes of license renewal and there are no such refurbishment
activities planned -at this time.” Section 3.3 further states that, “[a]lthough routine plant
operational and maintenance activities will be perfoﬁned during the license renewal period, these
activities are not refurbishments as described in Sections 2.4 and 3.1 of the GEIS and will be
managed in accordance with appropriate Entergy prbgrams and procedures.”

The upshot is that FUSE’s Proposed Contention lacks a legal or factual foundation and
fails to demonstrate that the application is deficient in some material respect. As discussed
above, Entergy has complied fully with the applicable Part 51 and Part 54 requirements.
Moreover, contrary to Petitioner’s claims, Entergy has not deliberately omitted or misrepresented
information in violation of Sections 50.5 or 50.9 (or their Part 54 counte'rparts).

FUSE’S Proposed Contention also i is outside the scope of thls proceedmg msofar as it -

collaterally -attacks generic findings. made by the NRC Staff in its GEIS. The NRC, in the GEIS,
‘recognizes that “the license renewal rule does not require any spe01ﬁc repalrs, refurbishment, or

modiﬁc_étions to nuclear facilities,” but only that appropriate actions are taken to ensure the

continued ﬁln(itionality of SSC’s in the scope of the rule. > Thus, to- determine if an activity

% GEIS § 2.4, at 2-30.
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needs to be addressed in the context of refurbishment—a term not defined in the Commission’s
regulafions or GEIS—it is first necessary to determine if it affects an SSC within the scope of the
rule. If so, then it is necessary to determine if the action is necessary to ensure its continued
 functionality. Here, while the reactor vessel head is “in-s;:épe,” replacement is not necessary to
ensure its'continued functionality.

Another indicia of whether an activify may be within the type of activities contemplgted
as refurbishment is how extensive a work effort it entails. For example, £he GEIS postulates that
a refurbishment activity will occur “during four outages plus a single large outage devoted to
major 'items.”s“? The examples of refurbishment activities in the GEIS envision efforts of this
magrﬁtude.

 Entergy’s longflead time planning, notwithstan’diné its order for replac'emenf reactor
vessel heads, on the other‘hand, stands in stark contrast to the foregoing. The LRA itself makes
'clearA that thé reactor vessel head is subject to aging management tﬁough appropriate
prqgrams,550 and head replacement is not envisioned as ‘@ necessary measure to ensure
funétionality of 'the vessel in the period of renewal. Rather, replacement of the heads is viewed |
by Entergy to be a discretionary matter, to bé handled as a routine operational‘ ahd maintenance -

551

actilvvityi. A decision to in fact proceed -with fabrication of the heads, one to be made in the

future, will be predicated on economic considerations related to potential cost reductions, not

because of concerns regarding continued functionality of the heads themselves.’®> For purposes

of understanding the relatively routine nature of a reactor vessel head réplacement,’ no major

9 Id §3.8.2.3, at 3-45.
5% See LRA § 3.1 and Tables 3.1.2-1-IP2 and 3.1.2-1-IP3

U ER'§ 3.3 at 3-24

2 See Letter from F.R. Dacimo, Entergy, to U.S. Nuclear Regulatory Commission, Attn: Document Control Desk,

Reply to Request for Additional Information Regarding Environmental Review for License Renewal '
Application, Response for RAI 3, at 3-4, NL-08-006, Jan.. 4, 2008 . : S0
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reﬁlrbishmentvoutage is planned for this effort;ss3 it should be recalled that vessel heads are
removed from vessels and then reinstalled every time a reactor is refueled.

As the GEIS indicates‘ (and' specifically accounts for), “[l]iceﬁséés may also choose to
undertake yarious refurbishment and upgrade activities at their nuclear facilities to better
maintain or improve reliability, performance, and economics of power plant dperation during the

»554 " Such activities “would be performed at the option of the

extended period of operation.
licensee and ... are in addition to _thoée performed to satisfy the license renewal rule
requirements.” 55 Any decision by Entergy to replace the reactor preséﬁré vessel heads for IPEC
Units 2 and 3 for economic reasons would fall into this latter category. In fact, the document
citedvby FUSE reflects Entergy’s decision fo puréhase certain “long lead” components t'o
facilitate pqssible reﬁlacement of the reactor pressure vessel heads in the future.
In sum, Proposed Contention 33, beyond FUSE’s ipse c{ixit assertions, fails to provide a
coneise statemenf of the alleged fécts or experf.opinions which support the Petition, including_
 references to sources and documents on Which it intends to rely, as required by 10 C.F.R.
§ 2.309(f)(1)(v), or, beyond its baseléss insinua’tioné of wrdngdoing, include specific references
to the épplicatioﬁ' and} enviro.nmental report which it disputes, as called fof by 10 C.F.R.

§ 2.309(H(1)(v). vAccordi’ngly, this Proposed Contention should be denied in its entirety.

53 g ,
%% GEIS §2.6.1 at 2-33
%5 1d. '
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37. Proposed Contention 41 — “Environmental Effects and Cascading
Consequences on the Aging structures, deteriorated conditions and
compromised systems, of a Terrorist Attack On Aging Indian Point
Nuclear Reactors are not considered in the LRA for IP2.”

Petitioner acvcuses‘the nuclear industry and NRC of using “statistical analysis to justify
e»liminatinig the environmental effects of a terrorist attack from review and consideration” in the
| IPEC license renewal application.** Pebtition‘er statés that it refuses to accept the “NRC’s false
}assﬁran(_:es_ that a pathetic YDB'I‘“ and a poorly trained private security force . . . can keép us

safe 93557

Petitioner implores thev NRC—as part of the license renewal process—to coﬁsider ;41
wide array of postula-ted‘ térrorist attacks on the Indian Point facility.> 8 In_repetitiyé citations t'o:
the Ninth Circuit’s decision in San Lui& Obispo Mothers for Peace v. NRC,> Petitioner argues
that ‘fNEPA requires the NRC and licensee to answer what are the environmental costs of a
successfgl terrorist attack on a Ngclear Reaétor Site_. .. 758 Petitioner further states that, in
reviewing a license appliéation submitted by Pa’ina Hawaii, LLC, to build and operaté a
cbmmercial irfédiator in':'Hawaii, thé NRC Staff decided on its “own accord” to considef the
_’pot‘ential environmental iﬁlpacts of a terforist attack on the propdsed facility és part of its NEPA -

" review.®!

3% Superceding Petition at 294.

357 14 at 295.

558 Petitioner contends that the NRC must consider attacks by nuclear “insiders;” acts of sabotage against off-site

' power transmission; risks associated with attacking various components of the- facility independently and
" jointly, including, for instance, the reactor itself, the control room, the spent fuel pools, and the water intake
and/or discharge channel; an attack equivalent to that carried out by the 9/11 terrorists (i.e., an attacking force of

no less than 18 terrorists using-up to four large commercial airplanes); attacks by terrorists using “known

. terrorist weapons of choice,” including large vehicle bombs, armor piercing munitions, shoulder launched
rockets/grenades, semi-automatic 50-caliber firearms, and mortars; waterborne assaults and sabotage.
Supercedmg Petition at 301, 303-304. ' o

449 F.3d 1016 (9th: Cir. 2006), cert. denied sub nom. Pac. Gas & Elec. Co. v. San Luis Obispo Mothers for
Peace, 127 S. Ct. 1124 (2007). '

Superceding Petition at 303.
55 Id.at308.

559

560
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Entergy oppdses the admission of Proposed Contentionv 41 on the grounds that it: 1)
raises issues that are neither within the scope of this proc¢eding or material to the Staff’s license
renewal findings, (2) fails fo establish a genuine',dispute on a material issue of vlaw or fact, (3)
directly contravenes controlling Commission legal prec}e'dént, and (4) collaterally attacks the
NRC’s Part 73 and Part 51 regulations.

The Commission and i.ts Licensiﬁg Boards have consistently held that the NRC Staff dpes
not need to consider, as part of its safety or énvironmental reviéw, terrorist attacks on nuclear
power plants seeking renew?:d licenses.>® In Oyster Creek, the Co;nm‘ission recently reiterated
the principél bases for its refusal to admit contentions asserting that the license renewal pro‘cessA
réquirés consideration of postulated te‘r.'rorist attacks on the plants seeking renewed licenses:

Terrorism contentions are, by their very nature, directly related to

security and are therefore, under our license renewal rules,

unrelated to the detrimental effects of aging. Consequently, they

are beyond the scope of, not material to, and inadmissible in, a

license renewal proceeding. Moreover, as a general matter, NEPA
imposes no legal duty on the NRC to consider intentional

malevolent acts . . . in conjunction with commercial power reactor

‘license renewal applications. . The ‘environmental’ effect caused

by third-party miscreants is simply. too far removed from the

natural or expected consequences of agency action to require a

study under NEPA. The claimed impact is too attenuated to find
the pro;aosed federal action to be the prox1mate cause of that

impact.

The Commission also expresély rejécted the assertion that the Ninth Circuit’s decision in

San: Luis -Obispo Mbthers SJor Peace requires the NRC and its licensees to address the

%62 See, e.g., Duke Energy Corp. (McGuire Nuclear Station, Units.1 and 2; Catawba Nuclear Station, Units 1 and
. 2), CLI-02-28, 56 NRC 373 (2002); Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station,
Units 2 and 3), CLI-04-36, 60 NRC 631, 638 (2004); Nuclear Management Co., LLC (Monticello Nuclear
Generating Plant), LBP-05-31, 62 NRC 735, 756 (2005); AmerGen Energy Company LLC (Oyster Creek

" Nuclear Generating Statlon), CLI- 07 08, 65 NRC 124 129 (2007).

3 See CLI-07-08, 65 NRC 124, 129 (2007) (internal quotations and citations omitted).
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environmental costs of a successful terrorist attack on a nuclear plant seeking to renew its
operating license.”® In Opyster Creek, the Commission stated that:

The terrorism risk at Oyster Creek remains the same during the

renewal period as it was the day before when the plant still

operated under its original license. . . . A license renewal

proceeding is distinguishable from the situation considered in San

Luis Obispo Mothers for Peace, where the NRC had before it a

proposal to construct a dry cask storage facility at a nuclear reactor

site. Unlike the situation in that case, a license renewal application

does not involve new construction. So there is no change to the

~ physical plant and thus no creation of a new “terrorist target. 363
The Commission further explained that, while it was required to comply with the Ninth

Circuit’s remand in the Diablo Canyon proceeding, it “is not obliged to adhere, in all of its
proceedings, to the first court of appeals decision to address a controversial question.” Such an
obligation, the Commission observed, “would defeat any possibility of a conflict between the
Circuits on important issues. As such, in Oyster Creek the Commission held that the Board had
properly applied our settled preéedents on the NEPA-terrorism issue.**

The Commission’s Oyster Creek decision thus requires that this Board reject Proposed
- Contention 41. Where a matter has been considered by the Commission, it may not be
reconsidered by a Board. Commission pArecede_ntA must be followed.’®’

Proposed Contention 41 also must be rejected because it impermissibly challenges NRC

safety and environmental regulatidns found in 10 C.F.R. Part 51. With respect to jthe NRC’s Part

51 regulations, Proposed Contention 41 impfoperly challenges the findings in the GEIS; i.e, that

%% 4 at 129.
5614, at 130 n.25..

56 [4 at 131-34. Petitioner’s reference to the Pa’ina proceedmg lends no weight to its argument masmuch as that

facility is located in Hawaii, which is in the Ninth Circuit.

Virginia Elec & Power Co. (North Anna Nuclear Power Statlon Units 1 & 2), ALAB 584, 11' NRC 451, 463-
65 (1980), Pacific Gas-and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), LBP-86-21, 23
NRC 849, 859, 871-72 (1986)

567
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~ the risk from sabotage is small and that the associated environmental impacts are adequately .
addressed by a generic consideration of internally initiated severe accidents. The GEIS provides
that:

The regulatory requirements under 10 CFR part 73 provide
reasonable assurance that the risk from sabotage is small. Although
the threat of sabotage events cannot be accurately quantified, the
commission believes that acts of sabotage are not reasonably
expected. Nonetheless, if such events were to occur, the
commission would expect that resultant core damage and
“radiological releases would be no worse than those expected from
internally initiated events. Based on the above, the commission
concludes that the risk from sabotage . . . at existing nuclear power
plants is small.

In the GEIS, the Commission thus discussed sabotage as the potential initiator of a severe
. accident. The Commission determined generically that severe aecideﬁt risk is of small
significance .for all nuclear power plants. Thus, no separate NEPA analysis is required to
evaluate the potential environmental impacts of a terrorist attack, because the GEIS analysis ‘of
severe accident consequences bounds the potential .consequences that might result from a large
| scale radiological release, irrespective of the initiating cause. > By contending that Entergy and
the NRC must-address the environmental costs of a successful tefroti_st attack on tﬁe I'ndianiPoint
féeility, FUSE imﬁroperly challenges ‘the GEIS and_Part 51 regulatiens.- As noted above, the
rulemaking process, not thie adjudicatory proceeding, is the proper forum for_ seeking to modify

generic determinations made by the Commission.*®

8 Opyster Creek CLI-07-08, 65 NRC at 131.

569 As the Commission explained in Turkey Point, petltloners with “new and significant” information showing that
a generic rule would not serve its purpose at a particular plant may seek a waiver of the rule pursuant to
10 C.F.R. §2.335. The requirements for secking such a waiver are set forth in 10 C.F.R. § 2.335(b), which
provides that “[t}he sole ground for petition of waiver or exception is that special circumstances with respect to
the subject matter of the particular proceeding are such that the application of the rule or regulation (or a
provision of it) would not serve the purposes for which the rule or regulation was adopted.” /d. (emphasis
added). Petitioner has not availed themselves of this procedure in.Proposed Contention 41. Regardless, even if
Petitioner had sought su'ch‘ a waiver, it has failed to meet is burden to demonstrate the existence of “special
circumstances” and/or “new and significant information”.”  Instead, Petitioner raises only generic
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For the foregoing reasons, the Board must deny Proposed Contention 41. It does not
meet the requirements of 10 C.F.R. § 2.309(f)(1)(iii), (iv), (v), and (vi).
38.  Proposed Contention 42 — “The License Renewal Application (LRA) fails

to provide sufficient detailed information regarding technical, safety and
environmental, issues as required by 10 C.F.R. 2.309.”

This contention substantially overlaps the issues FUSE raises in Proposed Contention 20.
Entergy responds to FUSE’s generalized charges regarding the detail included in the LRA in its
response to Proposed ContentionQO, above.

Proposved Contentidn 42 lacks specificity because FUSE seeks to litigate countless topics -
under. this contention,57-6 ‘The scope of FUSE’s allegations include “Safety Analysis; .Aging
Management - Plans, Internal Reactor Vessel Corrosion, Equipment' Environmental and
Quaiiﬁcatibn Program, Flo.w Accelerated Corrosion Prqgram, CoolingA System Program and

»71  As such, Proposed Contention 42 is another

other programs too numerous to mention.
example of an ill-defined and open¥end¢d contention that fails to meet the NRC’s strict pleading

requirements.

The additional information FUSE provides in Proposed Contention 42 is also insufficient
to support admission of this contention. FUSE qdotes Entergy’s program description for the
Aboveground Steel Tahks program as an example of alleged deficiencies in the LRA.>” FUSE -

provides no explanation, however, of any specific deficiencies in this program, and merely

considerations that would apply to virtually any reactor at any site. The Commission has stated unambiguously
that “[w]aiver of a Commission rule is simply not appropriate for a generic issue.” Haddam Neck, CL1-03-7, 58

" NRC at 8 (citing Metropolitan Edtson Co. (Three Mile Island- Nuclear Statlon Unit 1), CLI- 80 16, 11 NRC"
674, 675 (1980)).

Moreover, 10 C.F.R: § 2. 309 does not lmpose any obhgatlon on Entergy Rather it sets forth the criteria to be
satisfied for intervention.

570

' Superceding Petition at 314 (empha51s added)
2 Id.at315.
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alleges that “stakeholders cén[not] undérstand and grasp” the description of the Aboveground
Steel Tanks program.’” Significantly, FUSE has not proffered anyfechnical expert witnesses,
“so its lack of ability to “understand and grasp” technical documents such as this section of the
- LRA ié unSurprising, but nonetheless fails to provide support for ﬁdmission of a conteﬁtion

pursuant to 10 C.F.R. § 2.309(E)(1)(ii), (iv), (v), and (vi).
| 39.l Proposed Confention 43 — “Co;migngligngr three dockets, and three DPR
licenses under a single application is in violation of C.F.R. Rules,

Specifically 10 CF.R. 54.17(d) as . well as Federal Rules for Civil
Procedure rule 11(b).”

This contention repeats for IPEC Unit 3 essentially the same claims FUSE raises in
- Proposed Contention 21 with respect to IPEC Unit 2. Entergy_ responds to FUSE’s élaims
regarding the submission_ of a combined LRA for multiple units in its response to Proposed
Contention 21, above. FUSE presents additional information in Proposed Contention 43
regarding the fact that the Boraflex Monitoring program appiies to IPEC Unit 2, but not to IPEC
Unit 3™ As explained in Entergy’s response té Proposed Contentioﬁ 21; above, thisv additional
infofmation is irrelevant to the question of lwhe.ther a single license renewal application for
mulﬁple units is permissible undér Commission regulations.

40. - Proposed Contention 44 ~ “The NRC violates its own regulations by

- accepting a single License Renewal Application made by the following

parties: Entergy Nuclear Indian Point2, LLC (“IP2 LLC”), Entergy

Nuclear Indian Point3, LLC (“IP3 LLC”), and Entergy Nuclear

‘Operations, LLC (Entergy Nuclear Operations). . NRC further violates its

own regulations found in 10 C.F.R. 51 in considering Entergy’s recent

~ request to change the holder of record for IP1, IP2 and IP3. Additionally,

the NRC is wrongfully allowing Entergy to do one stop filing (IE, filing.

- one set of papers to change ownership status of five SEPARATE licensed

- reactors) in a fleet like manner, even though each reactor is owned by
separate LL.C’s.” ' ' ' '

B Id at316.
514 1d. at 320,
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| This contention repeats for IPEC Unit 3 essentially the same claims FUSE raises in
Propbsed ‘CVOnten_tion 22 with respect to Unit 2. Entergy responds to FUSE’bs arguments
regarding Entergy"s pending license transfer application in its response t_o Proposed Contention
22, above. |

41. Proposed Contention 44 B = “The NRC has no_statutory authority to
require_a licensee in bankruptcy to continue making safety-related or
- decommissioning expenditures or to pay retrospective Price-Anderson Act
premiums. Therefore. any transfer of the licenses in the middle of an LRA
proceeding_brings into _scope Entergy’s entire corporate_structure and
complex financial qualification review to continue operating the licenses

during the license renewal period of 20 years.”

The text of this éontention appears in the middle of Proposed Contention 44. FUSE
provides no information to support this contention beyond the text aBOve. The theory raised by
FUSE in this paragraph—that the transfer. Qf licenseé during a license renewél proceeding brings
the applbicant’s ﬁnagcial qualifications into the scope of license rehewal—substantially over_laps.
the issues FUSE raises in Propoéed Contentions 22 and 44. ‘Entergy responds to those‘ issues in
its response to Prdposed Contention 22, above.

The additional point FUSE includes in ProposedContenti”on 44B is its claim that fhe
"‘NRC has. no statutory authority to require a licensee in bankruptcy to continue making safety-
reléted or decommissioning expenditures or to pay retrospective Price-Anderson Act
premiums.”575_ FUSE offers no éitatioﬁs for this all_eged“ legal_ principle, and ﬁo discernable
' connection‘between this point aﬁd its impéct on any license rene.wal' proceediﬂg, xﬁuch less the
instant proceedmg ér the IPEC LRA. Thus this contention meets none of the requlrements of

10 C FR. §2. 309(f)(1)——there is no specific statement of the issue of fact or law to-be raised, no

explanatlon of the basis, no d_emonstratlon that the issue is w1th1n the scope of the proceedmg, no

S Id at 325. The same allegation does appear in Proposed Contention 22, Supercedmg Petltlon at 174, makmg it
even less clear why FUSE ldentlﬁes this issue as a separate contention for [PEC Unit 3.

151



demonstration that the issue is material, no statement of facts or expert opinion, with references,
and no information showing a genuine dispute on an issue of fact or law.

42, Proposed Contention 45 — “The Decommissioning Trust Fund is woefully
inadequate and Entergy’s plan to mix funding across Unit 2, 1 and 3
violates commitments not acknowlédged. in_the application and 10 C.F.R.

" rule 54.3 (We Specifically Address This to IP3. though wording is similar
to other contentions.”

As FUSE admits, this contention repeats for IPEC Unit 3 essentially the same claims
FUSE raises in Proposed Contention 23 with respect to Unit 2.7 _Entergy responds to FUSE’s
arguments regarding the decommissioning trust fund and purportedly related concerns about the

onsite storage of radioactive waste in its response to Proposed Contention 23, above.

43, Proposed Contention 45 B — “Since, Cask [sic] storage is slated to begin in

© 2008, and the renewed license for IP2 and IP3 if granted will expire in

2033 and 2035 respectively, it is imperative that the licensee and the NRC

deal with the fact that Entergy in their [sic] LRA have not provided a full

- and complete plan to deal with the waste streams generated and stored at

- the facility, and the issue of dry cask storage units reaching their end lives

has to be dealt with before a new superceding license can be granted
Stakeholders herein claim this as a new contention.” ’

The text of this contention appears in the middle of Proposed Contention 45 . It is unclear
‘whether the text that follows Probosed Contentioﬁ 45B suppéﬁs tha.t. coﬁtention, or is a .
continuation of the discussion of Proposed Conterition '45 . In either case, the issues FUSE raises
in this paragraph—concerns about onsite storage of radioactive waste—substantially overlap the
iésues FUS‘E raises in Proposed Cbntentions 23 and 45. Entergy responds to.is.sues‘related to

radioactive waste storage in its response to Proposed Cdntention_23, above.

576 Id. at 327 (“wording is similar to other conte_nfions”).
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44, Proposed Contention 45 C — As a host site, it is imperative that we receive
the necessary assurances that Indian Point will not become a permanent
waste  disposal _ site  for  Indian Point’s  waste _streams.
Guarantees/commitments _written _into the new superceding license,
coupled with vyearly fines of say $5 million per fuel rod paid to the local
community should the 30 year time period be violated, would guarantee a
far greater chance of the NRC, DOE and Entergy abiding by the Federal
Laws that require said waste streams to be removed and safely stored OFF
SITE. Stakeholders again ciaim this as a [sic] additional contention. [t is
imperative that final disposition of these waste streams be resolved before
a new superceding license 1s granted to Entergy for Indian Point, since
many of the spent fuel waste streams should have already been removed
from the site as a term of the original license to operate.

The text of this contention also appears in the middle of Proposed Contention 45. It is
also unclear whether the text that follows‘Prdpoéed Contention 45C supports that contention, or
is a continuation of the discussion of Proposed Contention 45. In either case, the issues FUSE
raises in this paragraph—concerns about pnsite storage of radioactive waste—substantially
overlap the issue.s F USE- raises in Proposed Contentions 23 and 45. Entergy responds to issues
related to radioactive waste storage in its respoﬁse to Pfoposed Contention 23, above.

45.  Proposed Contention 46 — “Inability to Access Proprietary Documents

Impedes Adeguate Review of Entergy Application for License Renewal of
IP2 LLC and IP3LLC.”

This contention repeats for IPEC Unit 3 essentially the same claims FUSE raises -in
- Proposed Contentions 1, 24, 29 and 30 generically and with respect to Unit 2. Entergy
responds to issues related to access to proprietary documents in its response to Proposed

Contentions. 1, 24, 29 and 30, above.
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6.

Proposed Contention 47 — “Regulatory. Guidance contained in
10 C.F.R. 50.4 and Rule Implementing Standards under the American
Rules and Procedures Act require Stakeholders to have reasonable
opportunity to bring forth issues beydhd the narrow scope where members
of the public have specific and direct substantiated concerns as related to
IP3 specifically.” ’

This contention repeats for IPEC Unit 3 essentially the same claims FUSE raises in

Proposed Contention 25 with respect to Unit 2. Entergy responds to such issues in its response

to Proposed Contention 25, above.

47,

Proposed Contention 48 — “The LRA, in which Indian Point 3 LLC seeks
a_new superceding license to replace the existing license, is incomplete
and should be dismissed. Instead of presenting required Time Limiting
Aging Analysis and an Adequate Aging Management Plan, it seeks o
agree to uncertain commitments with regard to the Aging Management of
the plant at an uncertain date in the future, thereby causing the license
agreement to be voidable by either party, but specifically the Licensee.”

This contention repeats for IPEC Unit 3 essentially the same claims FUSE raises in

Proposed Contention 26 with respect to Unit 2. Entergy responds to FUSE’s generalized

disagreements with the use of commitments in the LRA in its response to Proposed Contention

26, above.

48.

Proposed Contention 49 — “The LRA as relates to IP3 that was submitted
fails to _include Final License Renewal Interim Staff Guidance. For
example, LR-ISG 2006-03. “Staff guidance for preparing Severe Accident
Mitigation Alternatives.” '

This contention repeats for IPEC Unit 3 essentially the same claims FUSE raises in

Proposed Conténtion 27 with respect to Unit 2. Entergy responds to issues related to LR-ISG

2006-03 and SAMAs in its respc_jnse to Proposed Contention 27, above. -
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49. Proposed Contention 50 — “The Updated Final Safety Analysis Report
(UFSAR) for IP3 fails to meet the requirements of 10 C.F.R. 55(a) by
deletion of certain required codes and standards, and obviates the ability of
a_petitioner to perform a technical review as required under
10 C.F.R.504.” '

This contention repeats for IPEC Unit 3 essentially the same claims FUSE raises in

Proposed Contention 28 with respect to Unit 2. Entergy responds to FUSE’s generalized

‘ disagreements regarding the alleged “deletion of required codes and standards” in its response to

Proposed Contention 28, above.

50. - Proposed Contention 51 — “Tﬁe applicant does not have in its possession
the Current License Basis (CLB) for Indian Point 3, that is required for
license renewal per C.F.R. 2.390.” -

This contention repeats for IPEC Unit 3 evssentially the same claims FUSE raises in
Proposed Contention 29 with respect to Unit 2. Entergy responds to issues related to FUSE’s

concerns regarding the CLB in its response to Proposed Contention 29, above:

~51. Proposed Contention 51 A — “List of Exceptions to the CLB «

In this contention, FUSE attempts to expand the scope of Contention 51 based the
allegation that “massive amounts of it [the CLB] are buried on old microfiche . . . ._”5 77 FUSE

believes:
\ , _
This may explain the NRC comment that there is no list of
exemptions that the Licensee intends to carry over into the new
superceding license, and we would like that A) in writing, and if it
is put in writing, we would ask the Board to note that no
exemptions (regardless of the word used to describe them-IE
deviation, exceptions and exclusion) from the existing license are
“to be carried over to, and made a part of the new superceding

license. This is a separate sub-contention and request.’ 7

7 Superceding Petition at 369-70.
7 Id. at 370.
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FUSE’s desires with respect to this contention are i'nd.ecipherable.. It is unclear whether it

desires a written statement that the CLB is documented, in part, o'n “old microﬁche,” or whether

| it desires a written statement that Enfergy intends to carry over the CLB, including any existing

regulatory exemptions, into the license renewal pel;iod. It is also unclear who FUSE would like

to see provide this statement. In either case, the “contention” ie simply a request for infofmation

from an unspeciﬁed source.”” ~ As such, it meets none of the requirements of 10 C.F.R.

§ 2.309(f)(1): there is no speciﬁc statement of the. issue to be raised, no explanation of the basis,

no 'demo‘nstrétion that the.issue is within the scoée‘ of the proceeding, ‘no demonstration that the_

issue is material, no statement of facts or expert opinion, with references, and no information
showing a genuine dispute on an issue of fact or law. l

52. Proposed Contention 52 — “Safety/Aging Mahaggnent: Applicant’s LRC

for Indian Point3 LLC is insufficient in managing the environmental

equipment qualification required by federal rules mandated after Three

Mile Island that are required fo mitigate numerous design basis accidents
1o avoid a reactor core melt and to protect the health and safety of the

public.”

This . contention repeats for IPEC Unit 3 essentially the same claims FUSE raises in
Proposed Contention 31 with respect to Unit 2. Entergy responds to issues related to equipment

qualification in its resporise to Proposed Contention 31, above.

® 1t is also based on FUSE’s apparent fundamental mlsunderstandmg of the CLB, as the term is defined in

~ 10CF.R. §54.3. FUSE apparently believes that the CLB is (or should be) a single document. See Supercedmg

Petition at 370-71. To the extent FUSE is requesting that Entergy or the NRC provide a summary of the CLB,
Entergy responds to FUSE in-its answer to Proposed Contentlon 29, above.
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53. Proposed Contention 53 — “Entergy’s License Renewal Application Fails
to Include an Adeguate Plan to Monitor and Manage Aging of IP3 Plant
Piping Due to Flow-Accelerated Corrosion During the Period of Extended

Operation.”

This contention repeats for IPEC Unit 3 essentially the same claims FUSE raises in
Proposed Contention 32 with respect to Unit 2. Entergy responds to issues related to FAC in its
response to Proposéd Contention 32, above.

54.  Proposed Contention 54 — “Leak-Before-Break analysis is unreliable for

welds associated with high energy line pmnuontaining certain alloys at
Indian Point 3.”

This contention repeats for IPEC Unit 3 essentially the same claims FUSE raises in
Proposed Contention 33 with respect to Unit 2. Entergy responds to issues related to leak-

before-break analyses in its response to Proposed Contention 33, above.-

Beyond copying the text of Proposed Contention 33, this contention adds a discussion of

IPEC’s allegedly “disturbing track record regarding pipe integrity issues.”*® The allegations in

this discussion are purportedly taken from a local newspaper, The Journal News. FUSE presents
no conne_ction between the alleged facts it presents and any specific deficiency in the LRA’ 81.‘
Thus, the additional inforrhation provided in Proposed Contention 54 also fails to raise a genuine

dispute on a materjal issue of fact, contrary to 10 C.FR. § 2.309(f)(1)(vi). .

55. Proposed Contention 55 — “(Environmental) The Applicant’s LRA for IP3
- does not specify, as required in 10 C.F.R. 50.65 and 10 C.F.R. 50.82(a)(1).
an_Aging Management plan to. monitor and maintain all structures,
systems, or components associated with the storage, control, and
maintenance of spent fuel in a safe condition, in a manner sufficient to
provide reasonable assurance that- such _structures, systems and
comporients are capable to fulfilling their intended functions.”

58 Superceding Petition at 393.
' Id. at 393-97. '

157



This contention repeats for IPEC Unit 3 essentially the same claims FUSE raises in

Proposed Contention 37 with respect to Unit 2. Entergy responds to issues related to alleged

spent fuel leakage in its response to Proposed Contentlon 37, above.

56.

Proposed Contention 56 — “(Envrronmental) The LRA, and the UFSAR’
for IP3 inadequately address the currently existing, known and unknown?
environmental affects and aging degradation issues of ongoing leaks, and
fails to lay out workable aging management plans for said leaks and
systems imperative for Safe Shut down and cooling of the reactor.”

This contention repeats for IPEC Unit 3 essentially the same claims FUSE raises in

Proposed Contention 38 with respect to Unit 2. Entergy responds to issues related to aging

mahagement plans to address leakage in its response to Proposed Contention 38, above..

57.

Proposed Contention 57 — “The Applicant has failed in its LRA for [P3
LLC to include as part of the EIS Supplemental Site Specific Report any -
refurbishment plans in order to meet the mandates of NEPA, of NRC
10 C.F.R. 51.53 post construction envrronmental reports or of NRC
10CF.R.5121."

This contention repeats for [IPEC Unit 3 essentially the same claims FUSE raises in

Proposed Contention 40 with respect to Unit 2. Entergy responds to issues related to

refurbishment plans in its response to Proposed Contention 40, above. |

58.

Proposed Contention 58 — “The radiological discharges, both legal and .
illegal, known and unknown from ‘Indian Point 3, LLC are causing
elevated cancer rates in the 50 mile EPZ which includes portions of
Connecticut, New Jersey, and New York. Said elevated cancers are
causing premature deaths, painful mastectomies in women who are getting -
non-hereditary breast cancers, and our children are being struck down with -
leukemia, as a result of Indian Point 3 LLC operations. The death of just
one child in the name of Indian Point License Renewal is unacceptable,
elevated cancer rates, especially breast cancer is and unacceptable price to
ask any community to pay in the name of “Natlonal Interests” and NEI S

- dearly beloved Nuclear Renalssance

Proposed. Contention 58 is another collectlon of unsupported allegations, this time

alleging generic cancer-causing effects of the operation of nuclear power plants. None of the -

information FUSE presents in support of this contention is specific to IPEC. FUSE’s generic
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allegations include: (1) -unspeciﬁed admissions from “NRC, NEI, DOE, and Entergy” that “some
deaths, some cancers will occur from the oper_aﬁon of a nuclear power plant”; (2) allegéd cancer
cases related to DOE labofatories and enrichment facilities; (3) NRC, DOE, and NEI attempts to
q’ebunk the “Tooth Fairy Project”; (4) “a r¢éent study in Germany” and an apparent excerpt from
the “European Journal of Cancer care” that purportedly show a connection between childhood
cancer and prox1m1ty to nuclear power plants; (5) a study- by “Dr. Louise Parker of the Royal
Victoria Infirmary,” purportedly showing adverse health effects from an English reprocesﬁmg
plant; (6) statements by the late Secretary Stewart Udall regarding “official deceit and lying” to
protect the nuclear industry; (7) an essay purportedly by one David Proctor regarding the alleged
cancer-causing effects of radiation.*®2

As an initial matter, none of the documenfs FUSE cites in support of this contention have
any specific reievance to [IPEC. Thus, Proposed Contention 58 fails to meet the requirements of"
10 CFR. §2.309(f)(1)(v).’% F.or these reasons alone, tﬁere is an insufficient basis for a |
584

contention.

Entergy also opposes the admission of Proposed Contention 58 on the grounds that it (1)

raises generic issues that challenge Commission regulations, contrary to 10 C.F.R. § 2.309(f)(iii); |

(2) raises issues that are not unique to the period of extended operation and are therefore outside
the scope of this proceeding, contrary to 10 C.F.R. § 2.309(f)(1)(iii), and 3) raisés_ no mat;rieil ’
issues of fact or law, éontrary to 10 CFR §-2§309(D(1)(vi). |

Conspicuously absgnt_from Content‘i‘on 53 is any assertion or informaﬁon showing that

the applicant has not and is not operating IPEC in accordance with the Commission’s

%82 Superceding Petition at 453-59 (emphasis added).

% Id. at453-60.

58 See Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), CL1- 89 3, 29 NRC 234, 240-41 (1989); Tenn
Valley Auth. (Browns Ferry Nuclear Plant, Units 1 & 2), LBP-76-10, 3 NRC 209 216 (1976)
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requirements with respect to radiological releases,”® and, more importantly, that there is any
basis for concluding that the .pending application fails fo satisfy NRC requirements for licénse
renewal in 10 .C.F.Rf Part 54. To the contrary, it is evident from the Petition that (a) despite the |
inclusion of references to IPEC in the text of the contention, the issue FUSE wishe.s to raise is
clearly a generic matter which challenges a Commission regulation with respect to health effects
of léw levels of radiation, and (b) the information is anything but new.

FUSE seeks to raise hére essentialiy the same issue that was proffered, and rejected; in
the McGuire Nﬁclear Station, Units 1 and 2, and Catawba Nuclear Station, Units 1 and 2, license
renewal proceeding almost six years ago. There, th;: Board reje»cted a contention similarly
seeking to challenge the radiological impacts of plant operations.>® Speczﬁcally, the Board
found that the matter is appropriately identified as a Category 1 issue, not requlring sxte-spemﬁc

consideration in individual license renewal environmental reviews, and that the petitioner there

" had failed to establish the existence of special circumstances regardmg the specific matter of that

proceedmg that might warrant waiving the regulatlon 10 CF.R. §51. 53(0)(3) and App. B, Table

" B-1.* The Board’s conclusion in the McGuire and Catawba proceeding is equally relevant in

the instant proceeding:

The issue is manifestly a generic one, as applicable to all nuclear
plants as to any one of the plant units at issue in this proceeding.
Therefore, even were we to consider thé documents submitted in
support of the contentions to constitute affidavits as required by
section 2.758(b), we do not find a rule waiver to be appropriate in
this proceeding. As the Commission has suggested, the Petitioners
may wish to present their essentially generic concerns about

%5 See 10 C.F.R. Part 20

% Duke Energy Corporation (McGuire Nuclear Station, Units 1 and 2, Catawba Nuclear Station, Units 1 and 2)
LBP-02-04, 55 NRC 49, 85-87 (2002).

587 Id.
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proceéding, the Board rejected a substantively similar contention because it was uﬁelated to
fnétters material to license renewal under Parti 54.°% The contention there was initially rejected__
because it consisted of unsupported speculation, contrary to 10 CFR § 2.309, and, in any event,
did not bear on any matter related to the detrimental effects of plant aging.”®® The Commission,

in affirming the Licensing Board’s decision denying the petltloner s motion for reconsideration

radiological 1mpacts through a petition for - rulemaking under

* Similarly, in the Millstone Nuclear Power Station, Units' 2 and 3, license renewal

10 C.FR. §28025

and petition for leave to amend its petition, held

limits because it was an impermissible challenge to the 'Co_mmission’s regulations in 10 C.F.R.

And finally, another Board, in the cOntext of a license amendment proceeding, rejected a

Our license renewal inquiry is narrow. It focuses on ‘‘the potential
impacts of an additional 20 years of nuclear power plant
operation,”’ not on everyday operational issues. Those issues are
““effectively addressed and maintained by ongoing. agency

oversight, review, and enforcement.”” . . . .

We are saying merely that .a license renewal proceeding is not the
proper forum for the NRC to consider operational issues. If CCAM

has information supporting its claim that Millstone’s operation has

?3

caused ‘‘human suffering on a vast scale,”’ its remedy would not
be a narrowly focused license renewal hearing, but a citizen’s
petition under 10 C.F. R § 2.206. 591

contention seeking to address the radiological impacts of operation at Millstone within regulatory

Parts 20 and 50.°% ' The Commission upheld the Board on review, stating:

588

589

590

591

- 592

Id. at 86-87 (citations omltted)

‘Dominion Nuclear Connecticut Inc. (Mlllstone Nuclear Power Station, Umts 2 and 3),LBP-04-15, 60 NRC 81,

90-91 (2004), aff'd, CL1-04-36, 60 NRC 631 (2004).

Id. at91-92. - _ |
_ Millstone, CLI-04-36, 60 NRC at 637-38 (citations omitted).

Northeast Nuclear Energy Company (Millstone Nuclear Power Statioh Units 2 and 3), LBP-01-10, 53 NRC
273 (2001), aff’d sub nom Dominion Nuclear Connecticut Inc. (Mlllstone Nuclear Power Station, Units 2 and

3), CLI 01-24, 54 NRC 349-2001).
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They [the petitioner] say they ‘‘are prepared to establish through
expert testimony that any increase in routine radiological effluent
to the air and water by the Millstone reactors will expose the public
to greater risk of cancer, immunodeficiency diseases and other
adverse health effects.”” See Appeal Brief at 4. But routine
permissible releases occur virtually daily, and they do not remain
at a constant level but go up and down routinely. All such releases
are small and must remain within NRC-prescribed limits.
Regulatory limits on effluent concentrations take into account the
licensee’s need to make frequent adjustments in releases, while
still imposing absolute limits on both the rate of release and the
dose to the nearest member of the public. The license amendments
at issue here have no bearing on the Licensee’s ability to make
these frequent adjustments. If the Petitioners are objecting to all
possible routine adjustments in effluent releases, then their claim
amounts to an impermissible general attack on our regulations
governing public doses at operating nuclear plants. See 10 C.F.R.
§ 2.758. Petitioners ‘‘may not demand an adjudicatory hearing to
attack generic NRC requirements or regulations, or to express
generalized grievances about NRC policies.””*”

Thus, Commission precedent makes it abundantly clear that the issue FUSE séeks to raise

‘in this proceeding is generic and has no unique tie to either license renewal or to IPEC.**
Moreover, there is‘r.lothi'ng put forward By FUSE to make this issue relevant to
operatiOh of IPEC during a renewed period of piant operatioﬁ. Notably, Entergy’s most recent
reports—the 2006 Am&u’al ‘Radibactive Effluent Release Report and Annual Radiological
| Envirdnmerita‘i Operating Report for 2006, submitted to the NRC in April 2007 and May 2007,
respectively—show no instanée where NRC requirements were exceeded during the operating
period, fof Indian Point Units 1, 2 and 3. ‘The Annual Radiol.ogical. Environmental Operating
Report for‘,2006 concludes: “the levels -of radionucli‘des in the environme_nt surrounding Indian
~Point were within ‘the historical rari‘ges,' i.e., previous levcls' resulting from nafural and

-anthropogenic sources for the detected radionuclides. Further, Indian Point operations in 2006

393 CLI 01-24, 54 NRC at 364 (citing Oconee, 49 NRC at 334)
%% Turkey Point, LBP-01-6, 53 NRC at 152,

162



did not result exposure [sic] to the public greater than environmental background _levels.”595

“Plant related radionuclides were detected in 2006; however, residual radioactivity from
atmospheric weapons tests and naturally occur_ring radioactivity were the predominant sources of
radioactivity in the samples collected. Analysis of the 2006 REMP [Radiolo_gical Envirqnmentall
Monitoring Program] sample results supports the pr‘emise that radiological efﬂuents were well
below eegulatory limits.”>% Nothihg provided by FUSE is to the contrary.

In sum, Contention 58'.is ina-dmis‘si‘ble because it proposes consideration of an issue that
-is- beyond the scope of this proceeding, and presents a generic‘ issue decided by rule not to
warrant specific evaluation in the context of an individual license fenewal proceeding.”’ As a
result, it must be'.rejectedv pursuaﬁt to 10 C.F.R. §2.309(t)(1)(iii). But even beyond being a k
challenge.to the regulation, the Proposed Contention also fails B'ecaﬁse it lacks the requisite
specificity wi'th respeet to the sﬁbject-matter of .this proceeding—impacts attributable to the
operation of IPEC in the period of renewal 22 Strif)ped to its essence, the contention is nothing
in'or_e than an obvious challenge to thei Commissien’s permissible doses in 10 CFR. Paft 20,
which simply cannot be contested i}n aﬁ individual license renewal proceeding subﬁ ae this. To
the extent circumstances are alleged to warrant waiver of a rule in a specific 'proceeding, the
api)fopﬁate course is through a petition pursuant to 10 C.F.R. § 2.335. To the extent the
‘ uhderlying mattef is generic, as. to the case here, the proper course is through a. petition for

rulemaking under 10 CFR. § 2.802.;’;9‘ Finally, the purported references to supporting facts or

% Executive Summary at 1-2.

% 1d. Introduction at 2-2.

%7 See 10 C.F.R. Part 51, Table B-1.
*® See Millstone, CLI-05-24, 62 NRC at 561.
% 10 CF.R. § 2.335(a); see also, e.g., Turkey Point, CLI-01-17, 54 NRC at 3.
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expert opinion are inadequate, and the contention fails to raise a genuine dispute of material fact,

contrary to 10 C.F.R. § 2.309(f(1)(v) and (vi).

V.

CONCLUSION

For the reasons set forth above, Entergy does not contest FUSE’s organizational standing

pursuant to 10 C.F.R. §2.309(d)(1). FUSE, however, has failed to proffer any admissible

contention pursuant to 10 C.F.R. 2.309(6(1). Therefore, its Petition must be denied in its

entirety.
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