RAS (4972

¥ ' 4 -0
' UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
} ' DOCKETED

ATOMIC SAFETY AND LICENSING BOARD USNRC
January 23, 2008 (8:47am)

Before Administrative Judg?s: OFFICE OF SECRETARY
Lawrence G. McDade, Chair RULEMAKINGS AND
ADJUDICATIONS STAFF

Dr. Richard E. Wardwell
Dr. Kaye D. Lathrop

)
In the Matter of ) Docket Nos. 50-247-LR and 50-286-LR
_ ) A ,
ENTERGY NUCLEAR OPERATIONS, INC. ) ASLBP No. 07-858-03-LR-BD01
. . )
(Indian Point Nuclear Generating Units 2 and 3))
: )

ANSWER OF ENTERGY NUCLEAR OPERATIONS, INC. OPPOSING
RIVERKEEPER INC.’S REQUEST FOR HEARING AND PETITION TO INTERVENE

‘Kathryn M. Sutton, Esq.
Paul M. Bessette, Esq.
-Martin J. O’Neill, Esq.
Elise N. Zoli, Esq.
William C. Dennis, Esq.

COUNSEL FOR : :
ENTERGY NUCLEAR OPERATIONS, INC

January 22, 2008

»I€m|’)[0j§;b.5'£f)"‘037 | ) 'S(,C‘ y— 02



TABLE OF CONTENTS

Page
L. INTRODUCTION .ccocorrrernmrnrirssiesnsssssesssssssssessesssisssesssssssessssissosssssssssseeessssssenesen .1
DR : X033 31 oS 2
"I STANDING...ooccosmrrirrrrrrenen e S 3
A. Applicable Legal Standards and Relevant NRC Precedent........c.cocoeverierierinienn. 3
1. Traditional Standing .........cccccovvirrieieieeeirece et 3
2. Standing Based on Geogréphic ProxXimity....cccooviiiiiieiiiicn e S
3. Standing of Organizations ............coceevevvierienierireice e 6
. B.  Petitioner’s Standing t0 INtEIVENE ..........vvevvervecereeeeeesreeeeesereeecerseeeeeseesseeneesnnns ]
Iv. | CONTENTION ADMISSIBILITY STANDARDS AND SCOPE OF HEARING ........... 9
A. Applicable Legal Standards and Relevant NRC Precedent..........cccooviniieinininnn. 9
1. IPétitioner Must Submit at Least One Admissible Contention
Supported by an Adequate BasiS........c...cccoiiiiininience e 9
2. - Proposed Contentions Must Satisfy the Requirements of 10 C.F.R.
' § 2.309 10 be AdmISSIDIE ..o 10
a. Petitioner Must Specxﬁcally State the Issue of Law or Fact
' 10 Be RaISEd.....ooviiiiii s 11
b. Petitioner Must Briefly Explain thé Basis for the
L0705 11753113 o) + OO T U USRI P SRR 11
Contentions Must Be Within the Scope of the Proceeding .......... 12
d. Contentions Must Raise a Material Issue ..........c.cocovenierenennee. 13
€. Contentions Must Be Supported by Adequate Factual
Information or Expert Opinion...................... et ee e rnran 14
. Contentions Must Raise a Genuine Dispute of Material \
C Law or Fact..ociee PR o
B. Scope of Subjects Admissible in License Renewal Proceedings ......................... 16
1. Scope of Safety Issues in License Renewal Proceedings......................... 18
a. Overview of the Part 54 License Renewal Process and LRA
CONLENL.....coiiiiiiiii e ettt aeeeen 1 8
b. Scope of Adjﬁdicatory Hearings on Part 54 License
Renewal Issues ............................................................................. 21
2. Scopeof Environmental Issues i in License Renewal Proceedmgs ........... 22
3. Waiver ofRegulatlons Under Section 2.335 ...erreveveveecreorrereererereninn 27
V. NONE OF RIVERKEEPER’S PROPOSED CONTENTIONS IS ADMISSIBLE ........28



TABLE OF CONTENTS
(continued)

A. Proposed Contention TC-1 Regarding a Purported Inadequate Time
Limited Aging Analysis and Failure to Demonstrate Agmg Management is

Inadmissible
1.
2.

1. Ove_rview of Contention and Supporting Bases .........cccccoccevevricennnnen.
2. TC-2 Is Inadmissible Because It Fails To Establish A Genuine
' Dispute With The Applicant On A Material Issue Of Law Or Fact,
Raises Issues Outside the Scope of This Proceeding, And Lacks
Adequate Factual or EXpert Support .......c..cocccovvmenieenincncnecieieens
a. TC-2 fails to establish a genuine dispute with the Applicant
on a material issue of law or fact........ ettt nens
b. TC-2 raises issues outside the scope of this proceeding to
the extent it challenges the adequacy of the CHECWORKS .
model rather than the adequacy of the IPEC LRA and
posits requirements beyond those imposed by Part 54 or
contemplated in the GALL Report ...,
TC-2 lacks adequate factual or expert opinibn SUpport.............
d. TC-2 fails to explain how the asserted deficiencies in
CHECWORKS present a safety concern and/or are material
to the outcome of the Staff’s licensing review ........c.c..ccceveeneee.
C. Proposed Contehtion Heading from Riverkeeper..........ccocenervnvinieineerenncn.
1. . Relevant Factual and Legal Background............c..ccceoviennrnnisn .

Overview of Contention and Purported_ Supporting Bases....................

TG-1 Is Inadmissible Because It Fails To Establish A Genuine
Dispute With The Applicant On A Material Issue Of Law Or Fact,
Contrary To 10 C.F.R. § 2.309(f)(1)(vi); Raises Issues That Are
Outside The Scope Of The Proceeding, Contrary To 10 C.F.R. §
2.309(f)(1)(iii), And Relies on Conclusory Expert Opinion,

Contrary 10 10 C.F.R. § 2.309(0)(1)(V) veremrerrmereeeeereoeserssresereseereeseserenen

a. TC-1 fails to establish the existence of a genuine dispute

with the Applicant on a material issue of law or fact ...............

b. TC-1 raises issues outside the scope of this proceeding by

positing stricter requirements than Part 54 ...........c.coecevienne

c. TC-1 lacks adequét’e support because its bases rely on
-unexplained, conclusory expert opinion and unexplained,

vague references t0 dOCUMENLS...........c.oocerveveeruerieeereerieeieneens

B. Proposed Contention TC-2: Flow-Accelerated Corrosion (“FAC”)

a. New York State-Equivalent § 316(a) and (b) Authority ...........

-i1-

.......................................................................................................

Page



TABLE OF CONTENTS

Proposed Contention EC-2’s Claims of an Inadequate Analysis of Severe

(continued)
' _ Page
b.  IPEC’s Current SPDES Permit..........oocoorroorsvomrorrooee. -
c. The Pending NYSDEC SPDES Permit Proceeding .........cevne..... 69
2. Proposed Contention EC-1 Is Outside the Scope of this '
Proceeding, Because Entergy’s LRA Includes State-Equivalent
CWA § 316(a) and (b) Determinations that Satisfy 10 C.F.R. §
S1. 53(0)(3)(11)(B) ...................................................................................... 71
a. Entergy’ s SPDES Suppomng Documentation is the
Equivalent of Current CWA § 316(a) and (b)
Determinations....i....eeveeveveirererieneeieeeeeesnennes e ne e 74
b, . Riverkeeper’s Proposed Contention on Aquatic Ecosystem
Concerns is Outside the Scope of NRC’s Jurisdiction.................. 78
3. The ER Satisfies NEPA, and Riverkeeper’s Proposed Contention
Lacks Adequate Factual or Expert Support, Contrary to 10 C.F.R.
T § 2.300(D)(1)(V) ettt et 82
a. . Riverkeeper’s Entrainment and Impingement Contentions
Lack Adequate F actual and Expert Support as Required by
§ 2.300(F) e 84
b. Riverkeeper’s Thermal Contentions Lack Adequate Factual
' and Expert Support as Required by § 2.309(H)(1)(V)...............2...94
4. Riverkeeper’s Proposed Contention EC-1 Identifies No Material
L DASPULE ..ttt srneesneeenens 10

~Accident Mitigation Altematxves in the ER are Inadmissible as a Matter of

L Overview of EC-2 and Supporting Bases‘ ...... R ............. e
2. Overview of NRC SAMA Analysis Requirements and Guidance....
a.  The Nature and Scope ofthe SAMA Analysis Requirement

| b. NRC-Approved Guidance on SAMA Analysis......ccccoeeeeenn.

c. 'Controlling NEPA Principles Related to SAMA Analysis ...

3. Proposed Contention EC-2 Is Inadmissible Because It Lacks a
Basis in Fact or Law to Claim That Entergy’s SAMA Analysis
Fails to Adequately Address the Probability and Scope of Severe

ACCIACNLS ..ot

a. Reactor Containment Bypass via Induced Failure of Steam
~ Generator Tubes (Basis D.1.a) ........... et vervens

b. Alleged Need to Consider Severe Accident Costs Caused

by Spent Fuel Pool Fires (Basis D.1.b) .....cccoooveiiiiirennnnn,

-iii-



(continued)
Page
c. Alleged Need to Consider Attacks on Spent Fuel Pools
(Basis D.1.¢) ceoverrieerne et e et et aa bt e e te e et esaresa e eaane 122
d. Adequacy of Source Terms Used in the SAMA Analysis
' (Basis D.2.8) couveereeeeecre e e 128
€. Alleged Failure of Entergy to Consider Uncertainties
Resulting from Meteorological Variations (Basis D.2.b)........... 132
f. Use of the $2,000/person-rem Conversion Factor (Basis
_ DL2.C) ot 136
E. Proposed Contention EC-3 Regarding Entergy’s Purported Failure to _
Adequately Analyze Impacts of Spent Fuel Pool Leaks Is Inadmissible as
AMaAttEr OF LaW ..oeiiiiiiiiiece ettt et 139
1. Overview of Contention and Supporting Bases ..........ccoccvveevieeeveennnennn, 139
2. The Legal Bases for R(ejecfing EC-3 Are NUMEIous ..........ccoovevervrennn, 140
a. Section 5.0 of the Environmental Report appropriately
characterized the releases to the environment due to spent
fuel pool leaks as a potentially new but not significant issue
¢ pursuant to 10 C.F.R. § 51.53(c)(B)(AV)..cccivvveirriieieecieeeeiieens 140
b. The Hydrogeological Investigation of the Indian Point Site
is complete and confirms the conclusions in the ER that the
releases to the environment due to spent fuel pool leaks are
a small percentage of regulatory limits and pose no threatto. |
public health and safety ..........c..ccoocniiiiini s 144
c. Based on information provided in Section 5.0 of the ER

VI.  CONCLUSION

TABLE OF CONTENTS

and in the Investigation Report, all of the issues raised in
EC-3 are either invalid, beyond the scope of this _
proceeding, or moot........... s et 147

-1v-



UNITED STATES OF AMERICA
'NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Lawrence G. McDade, Chair
Dr. Richard E. Wardwell
Dr. Kaye D. Lathrop

' ) _ .
In the Matter of ) Docket Nos. 50-247-LR and 50-286-LR
)
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)

ANSWER OF ENTERGY NUCLEAR OPERATiONS, INC. OPPOSING
RIVERKEEPER INC.’S REQUEST FOR HEARING AND PETITION TO INTERVENE

1. INTRODUCTION

In.accordanée with 10 C.F.R. § 2.309(h), Entergy Nué]ear Operatiohs, Inc. (“Entergy or
Applicant™), applicant in the above-captioned matter, hereby files its Answer to “Riverkeeper,
Inc.’s Request for 'Hearing and Pétition to Intervene in the License Renewal Procee'ding. for the
~ Indian Point Nucléar Power Plant” (“Petition”) ﬁle.d on November 30, 2007 by Riverkeeper, Inc.
(“Riverkeeper” or “Petitioner”). The Petition responds to the United .Stétes Nuclear Regulatory
Cofnmission (“NRC” or “Commission”) “Notice of Acéeptance fot Docketing of the Application
‘and Notice of Qpportunity for Hearing,” bublished in-the Federal Register on August‘ 1, 2007
(72 Feci. Reg. 42,134) (“Hearing Noticé”) concerning Entergy’s application to renew the
operating _licenSes for the Indian Pdint Nuclear Generatin.g Units 2 and 3, also referréd to herein

as Indian: Point Energy Center (“IPEC”).: As discussed below, the Petitioner has not satisfied



‘ N

Commission' requirements to intervene in this matter, having failed to proffer at least one
admissible contention. Therefore, pursuant to 10 C.F.R. § 2.309, the Petition should be denied in
its entirety.

IL - BACKGROUND '

On April 23 2007 as supplemented by letters dated May 3, 2007 and June 21, 2007,
Entergy submitted an application to the NRC to renew the IPEC Units 2 and 3 operating licenses,
| (License Nos. DPR-26' and DPR-64) for an .additional 20 years (“Application”).! The
Commission Hearing Notice stated that any person whose interest may be affe—cted by this
proceeding and who Wishe.s to participate as é party in the proceeding must file a petitioﬁ for
leave to intervene within 60 days of the Notice (i.e., October 1, 2007), in accordance with the
provisions of 10 CFR. § 2.309. Subsequently, on October 1, 2007, the Commission extended
the period for filing requests for hearing until November 30, 2007.3. As noted abéve, ‘
Riverkeeper filed its Petition on November 30, 2007, to which Entergy now responds in
accordance with .the Atomic Safety and Licensing Board’s (“ASLB” or “Board”) schedule. |

To be admitted lias a party to this pcheeding, Riverkeeper must demonstrate standing and
mﬁst submit at least one admissible contention within the scope of this proceeding. Section HI;
. bellow,. describes the criteria fof establishing standing under 10 C.F.R. § 2.309(d) and explains
the reasons why the Pétitioner has ‘satisﬁed the requisite criteria. Section IV below describes the

standards governing the ~admissibility of contentions and addresses, in turn, each of

Entergy subsequently submitted one amendment to the Application on December 18, 2007. See Letter from F.
Dacimo, Entergy Vice President, License Renewal, to NRC Document Control Desk (Dec 18, 2007), available
at ADAMS Accession No. ML073650195. :

2 72 Fed. Reg. at 42,134 (Aug. 1, 2007).

Extension of Time for Filing of Requests for Hearing or Petition for Leave to Intervene in the License Renewal
Proceeding, 72 Fed. Reg. 55, 834 (Oct. 1, 2007).



Riverkgepf_:r"s' proposed contentions—explaining the reason why they are inadmissible.
Therefore, the Petiﬁon must be denied iﬁ its ‘evn_tirety.
| III. STANDING

A. Applicable Légal Standards and Relevant NRC Precedent

| Both the Cofnmission Hearing Notice for this procéeding and NRC regulations require a
petitioner to set fortﬁ: (1) the nature of its right under the Atomic Energy Act of 1954, avs‘
amended, (“AEA”) to be fnade a.party to the prdceeding; (2) the nature and extent of its
property, financial, or other interest’ in the proceeding; and (3) the possible et:fect of ény decision
or order that may bé issued in the proceeding on its interest.’ Thus, a petitioner must
demonstrate either that it satisfies thé traditional elements of standing, or that it has presumpﬁve
st-anding based oﬁ geographic proximity to the proposed facility.” These concepts, as well as

organizational standing are discussed below.

1. Traditional Standing
To determine whether a petitioner’s interest provides a sufficient basis for intervention,
“the Commission has long looked for guidance to current judicial concepts of standing.”® Thus,

“to demonstrate standing, a petitioner must show: (1) an actual or threatened, concrete and

particularized injury that is (2) fairly traceable to' the challenged a_ction and (3) likely to be

§

4 See 72 Fed. Reg. at 42,135; 10 C.F.R. § 2.309(d)(1).

3 See Exelon Generation Co., LLC (Peach Bottom Atomic Power Station, Units 2 and 3), CL1-05-26, 62 NRC
577, 579-83 (2005). : ' :

®  Quivira Mining Co. (Ambrosia Lake Facility, Grants, N.M.), CLI-98-11, 48 NRC 1, 5-6 (1998), aﬁ”’d sub nom.
Envirocare of Utah, Inc. v. NRC, 194 F.3d 72 (D.C. Cir. 1999) (citations omitted).



7 These three criteria are commonly referred to as injury in

redressed by a favorable decision.
fact, causality, and redressébi]ity, re.spectively.'

First, a petitioner’s injury in fact showing “requires more than an ihjury to a cognizéble
interest. 1t requires that the party seeking review be himself among the iﬁjured.”8 The injury
must be “concrete and particularized,” not “conjecfura]” or “hypo£hetica].”9 Asa result,‘ standing
will be deniéd when the threat of injury is too speculative.'® Additionally, the alleged “Injury in
fact” 'must lie within “the zone of interests” protected by the statutes governing the proceeding—
either the AEA or the National Environmental Policy Act of 1969, as amended (“NEPA”).!" The
injury in fact, therefore, must generall_y involve potential radiological or environmental harm."?

Second, a petitioner must establish that the .injuries allegéd e;re “fairly traceable to the

13 in this case, the renewal of IPEC Unit 2 and 3 operating licenses for an

‘proposed action,
additional 20 years.'* Although petitioneré are not required to show that “the injury flows

directly from the challenged action,” they must nonetheless show that the “chain of causation is

? See Yarkee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 195 (1998) (citing
+ Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 103-04, (1998); Kelley v. Selin, 42 ¥.3d 1501, 1508 (6th
Cir. (1998)).

8 Sierra Clubv. Morton’, 405 U.S. 727, 734-35 (1972).

®  Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 72 (1994) (citations omitted).
Y qd

"' Quivira Mining, CL1-98-11, 48 NRC at5.

"> See Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), CLI-02-16, 55 NRC 317, 336
(2002). ,

B Sequoyah Fuels, CLI-94-12, 40 NRC at 75.
14 Id



plausible.””® The relevant inquiry is whether a cbgnizable intefest of the petitioner might be
adversely affected byv one of the possible outcomes of the proceeding.'®

Finally, each petitione;r is required to show that “its actual or threatened injuries can be
cured by some action of the [NRC].”" In other WOrdé; each petitioner must demonstrate that the
injury éan be “redressed” by a favorable deci>si0n in this proceeding. Furthermore, “it must be
likely, as opposed to merely speculative that the injury will be redressed by a favorable

.. 1
decision.”!®

2. | Standing Baséd Bn Geographic Proximity

Under NRC case law; a petitioner méy in éome insténces be presumed to have fulfilled
the judicial standards for standing based on his or her geographic proxir_nity to a facility or sonce.'
of radioactivity.'” “Proximity” standing rests on the preshmption that an acci'deflt associated
_Wiﬂ’l the nuclear facility could’ adversely affect thé health and safety of peéple Working or living
offsite, but wi‘thin. a certain distance from that facility.’ The NRC has held that the proximity
presumption is sufficient to confer standihg on an individual or group in proceedings conduCied

pursuant to 10 C.F.R. Part 50 for reactor construction permits, operating licenses, or significant

15 1d

' Nuclear Eng’g Co., Inc. (Sheffield, Illinois, Low-Level Radioactive Waste Dlsposal Site), ALAB-473,.7 NRC
737, 743 (1978).

17 Sequoyah Fuels Corp. (Gore, Oklahoma Site Decommissioning), CL1-01-2, 53 NRC 9, 13 (2001)

' Sequoyah Fuels, CLI-94-12, 40 NRC at 76 (quoting Lujan v. Defenders of Wildlife, 504 U.S: 555 561 (1992)
(internal quotations ommed))

' Peach Bottom, CL1-05-26, 62 NRC at 580.
1d. (citations omitted).



license amendments.?’ The proximity presumption, which has been defined as being within a
50-mile radius of plants, applies to license renewal cases as well. >

3. Standing of @ganizations

An organization that wishes to intervene in a proceeding may do so either in its own right
(by demonstrating injury to its organizational interests), or in a representative capacity (by
demonstrating harm to the interestslof its members).” To intervene in a proceeding in its ownv
right, an organization must allege—just as an individual petitioner must allege—that it will
suffer an immediate or threatened injury to its organizational interests that can be féir]_y traced to
the proposed actidn and be redressed by a favorable decisiorll.24 General environmental and
policy interests are insufficient to confer organizational standing.?. Thué, for example, an
organization’s assertion “that it has an interest in state and federal environmental laws and in the
land, water, air, _wildlife, and other natural resourcés tﬁat would be affected” is insufficient to
establish standing. |

Whe;e an organizatiori is to be represented in an NRC proéegding by oné of its members,
the member must demonstrate authorization By that organization to represent it.>’ A partﬁership,'

corporation, or unincorporated assdqiation may be represented by a duly authorized member or

2 Fla. Power & Light Co. (St. Lucie Nuc]ear Power Plant, Umts 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989) ‘
(citations omitted). i

2 See Carolma Power & Light Co. (Shearon Harris Nuclear Power Plant, Unit 1), LBP-07-11, 66 NRC 4] 52-54
(2007).

B Yankee, CLI-98-21, 48 NRC at 195 (citing Ga. Inst. of Tech. (Georgia Tech Research Reactor, Atlanta
Georgia), CLI-95-12, 42 NRC 111, 115 (1995)).

#  See Georgia Tech Research Reactor, CL1-95-12, 42 NRC at 115.

% See Int’l Uranium (USA) Corp. (White Mesa Uranium Mill), CL1-01-21, 54 NRC 247,252 (2001).
% Id.at251-52:

7 See, e.g., Georgia Tech Research Reactor, CLI-95-12, 42 NRC at 115 (citation omitted).



officer, or by an attorney-at-law.?®" Any person appearing in a representative capacity mustvﬁle
with the C'or<nmission, a written notice of appearance'.29 The notice .of appearance must state the
representative’s name, address, telephone number, facs;mile number, and e-mail addréss, if aﬁy;
the name and address of the person or entity on whose behalf the representative appears; and the
basis of his or her authority to act on behalf of the party.*®

To invoke representational standing, an organization (1) must show that at least one of its

“members has standing in his or her own fight (i.e., by demonstrating geographic proximity in

cases where the presumption. applies, or by demonstrating injury in fact within the zone of
protecfed interests, causation, and redressability), (2) must identify that member by name and

address, and (3) must showl(e. g., by affidavit) that the organization is authorized by that member

to request a hearing on behalf of the member.>! Where the affidavit of the member is devoid of

any statement that he or she wants the organization to represent his interests, the Board should

not infer such authorization.*?

B. Petitioner’s Standing to Intervene

Riverkeeper, through the declaration of Stella LiRosi,”® a senior "manager for

Riverkeeper, asserts that it has standing as an organization in its own right, and as a

# See 10 C.F.R. § 2.314(b).
¥ Seeid

® Seeid.

3 See, e g, N. States Power Co. (Monticello Nuclear Generating Plant; Prairie Island Nuclear Generating Plant,.

Units 1 & 2; Prairie Island Independent Spent Fuel Storage Installation), CLI-00-14, 52 NRC 37, 47 (2000);
GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 202 (2000); White
Mesa, CL1-01-21, 54 NRC at 250; see also AmerGen Energy Co., LLC (License Renewal for Oyster Creek
Nuclear Generating Station), LBP-06-07, 63 NRC 188, 195 (2006)." '

®  Duquesne Light Co. (Beaver Valley Power Station, Unit 2), LBP-84-6, 19 NRC 393, 411 (1984).
3 Standing Exhibit 1.



repiesentative_of its members.3 Y With respect to standing as an organization, Riverkeeper states
that its offices are located within 22 miles of Indian Point.” Riverkeeper states that its offices
house the organizafion’s records and archive_s, its computer network end servers, membership
database, as well as office furnishings and equipmen’(.3 ¢ Riverkeeper siates its coﬁcem fhat
renewal of the operating licenses for I?EC Units 2 and 3 could increase the risk of “a.
catastrophie offsite release of radiation” that could “result in radiological contamination that
would negatively impact the value of the organization’s property. and interfere with the
organization’s ability to conduct n.ormal opera.tions.”3 7 |

| Entergy infers from the Petitio_n, as well as Ms. LiRosi’s declaration, that Riverkeeper
contenas it has standing m its own right, ba’seel on the proximity of the organization’s offices
(approXimetely 22 miles from the IPEC site), and that renewal of the operating licenses for IPEC
Units 2 and 3 could affect tHe organization’s property or its ability to conduct its'oper‘ations. Ms.
LiRosi’s declaration aufhorizes the signatories of the Petition to represent Riverkeeper as an
affected. entity in this proceeding. For that reason, Entergy does not contest Riverkeeper’é
* standing as an organization. )

Regarding Riverkeeper’s standing based on representation of it members, RiVerkeeper

attaches the declarations of Alan A. Hemberger,*® Andre P. Mele,** Nancy Syrep,40 and Glenn

*  Ppetition at 3 and 7-9. (Enteigy notes that pages of the Petition are not numbered until pége 23, although by our

* count, there are 25 preceding pages.)

> Petition at 3; Standing Exhibit 1 to Petition, § 2.

3¢ Petition at 3-4; Standing Exhibit to Petition, Y 5.

37 Petition at 4; Standing Exhibit 19 6-7.

38

Standing Exhibit 2 to Petition.

39

Standing Exhibit 3 to Petition.

* Standing Exhibit 4 to Petition.



Rickles,*' all members of Riverkeeper, and each asserting that Riverkeeper represents his or her
interest(s) in this matter. In addition, each asserts residence well within the 50-mile radius of the
Indian Point facility. Inasmuch as each of these individuals, in his or her own right, has standing

based on proximity; and has asserted that Riverkeeper represents his or her interests, Entergy

7 . . ) . . 42
does not contest Riverkeeper’s standing as a representative of its members.

IV. CONTENTION ADMISSIBILITY STANDARDS AND SCOPE OF HEARING

A. Applicable Legal Standards and Relevant NRC Precédent

1. Petitioner Must Submit at Least One Admissible Contention Supported by
an Adequate Basis

As éxplained above, to intervene in an NRC licensing proceeding, a pétitioner must
propose at least one admissible ccf)n’[ention.43 The NRC will deny a.petition to intervene and
request for hearing ,fr"om' a petitioner who has standing but has not proffered at ieast one
édmissibl‘el contention.‘” As the »Commission has observed, “[i]t is the respbnsibility of the
P'etj‘tioner to provide the necessary information to sati.sfy the basis re_‘qu’irement for the admission
of its contentions and demonstrate fhat a genuine dispute exists Awit»hin the s.cope'of this
proceeding.”45 Additionally, “[a] contention’s proponent, not the licensing board, is responsible
for fbrmulating_ the contention and providing the necessary informafion to satisfy the basis

requirement for the admission of contentions.”*

4" Standing Exhibit 5 to Petition.

% In light of the foregoing, it is not necessary to address Riverkeeper’s assertion that it is entitled to participate as
a matter of discretion.. Petition at §-9. Entergy notes, however, that Riverkeeper’s arguments in this regard fail
to address, in a substantive and meaningful way, the reqmrements of 10C.FR. § 2.309(e), and, as a
consequence, intervention as a ‘matter of dlscretlon should be denied.

 See 10 C.F.R. § 2.309(a). _

4 Fla. Power & Light Co. (Turkey Point Nuclear Power Plant, Units 3 and 4), CLI-O]-]7 54 NRC 3, 5 (2001).
“ Balr. Gas & Elec. Co. (Calvert Cliffs Nuclear Power-Plant, Units 1 and 2), CL1-98-14, 48 NRC 39, 41 (1998)
46 Statement of Polzcy on Conduct of Ad]udzcatory Proceedings, CLI-98-12, 48 NRC 18, 22 (1998).



2. Proposed Contentions Must Satisfy the Requirements of 10 C.F.R. § 2.309
to be Admissible ' : '

Section 2.309(f)(1) re/qﬁirés a petitioner to “set foxﬂl with particularity the contentions
sought to be raised,” uand with respect to each contention proffered, satisfy six. criteria, as
_ discussed in detail below. An adrﬁissible contention must: (1) provide a vspeciﬁc statement of the
legal or factual issue sought to be raised; (2) provide a bfief explanation of the basis for the
contention; (3) demonstrate that the issue raised is within the scope of the proceeding; (4)
- demonstrate that the issue raised is material to the findings the NRC must make to support the
action that is involved in the proceedigg; (5) provide a concise statement of the alleged facts or
expert opinions, including references to specific sources and documents that support the
petitioner’é position and upon which the petitioner intends to rely; and (6) provide sufficient
infonﬁation to show that a genuine dispute exists with regard to a material issue of law or fact.’

The purpose of the contention rule is to “focus litigation on concrete issues and result in a "
clearer and more focused record for decision.”*® The Commission has stated thét it “should not
have to expend resources to support the hearing process unless there is an issue that is

2549

appropriate for, and suscéptible to, resolution in an NRC hearing. Thus, the rules on

50

contention admissibility are “strict by design.””” Failure to comply with any one of the six

' admissibility criteria is grounds for the dismissal of a contentio‘n.5 :

4 See 10 C.F.R. § 2.309(£)(1)(i)-(vi).

. ** Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2202 (Jan. 14, 2004).

9 g, )
d.

% Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 and 3), CL1-01-24, 54 NRC 349, 358
(2001), recons. denied, CLI-02-1, 55 NRC 1 (2002).

‘See Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2221; see also Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 325 (1999).

51

;
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a. Petitioner Must Specifically State the Issie of Law or Fact to Be
Raised

A petitioner must “providé a specific statement of the issue of law or fact to be raised or -
controverted »52 The petitioners must ‘articulate at the outset the specific issues {it] w1sh[es] to -
]itigat¢ as a prerequisite to gaining formal admisston as [a par’ty].”53 Namely, an “admissible
‘c‘ontention must explain, with spéciﬁcity, par‘ticular.safety or legal reasons requiring rejection of
the contested [application].”* The contention rules “bar contentions where petitioners have only
| 39155

‘what amounts to generalizéd suspicions, hoping to substantiate them later.

b. Petitioner Must Briefly Explain the Basis for the Contention

‘A petitioner must provide “a brief explanation of the basis for the contention.”*® This

i

includes “sufficient foundation” to “warrant further exploraxtion.”57

Petitioner’s explanation

serves to define the scope of a contention, as “[tJhe reach of a contention necessarily hinges upon

9958

its terms coupléd with its stated bases.”” The Board, however, must determine the admissibility

of the contention itself, not the admissibility of individual “bases.”*

52 10 CF. R, § 2.309(H)(1)().
.53 Duke Energy Corp. (Oconee Nuclear Station, Units 1 2, and 3), CLI-99-11, 49 NRC 328, 338 (1999).
% Millstone, CLI-01-24, 54 NRC at 359-60.

% Duke Energy Corp (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-03-
.17, 58 NRC 419, 424 (2003) (quoting Oconee, CLI-99-11, 49 NRC at 337-39).

% 10CFR. §2. 309(f)(1)(n) see Rules of Practice for Domestic Licensing Proceedmgs_Procedural Changes in
the Hearing Process, 54 Fed. Reg. 33, 168, 33, 170 (Aug. 11, 1989).

7 Pub. Serv. Co. of N.H. (Seabrook Statioﬁ, Units 1 and 2), ALAB-942, 32 NRC 395, 428 (1990) (footnote
omitted).

% Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB- 899, 28 NRC 93, 97 (1988), aff’d sub nom.
Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991), cert. denied, 502 U.S. 899 (1991).

* See La. Energy Servs., L.P. (National Enrichment Facility), LBP-04-14, 60 NRC 40, 57 (2004) (“licensing
boards generally are to litigate ‘contentions’ rather than ‘bases’™).
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c. Contentions Must Be Within the Scope of the Proceeding

. A petittoner must demonstrate “that the issﬁe raised in the-contemion»is within the scope
lof the proceeding.’f60 The scope of the proceeding is defined by the. Commission’s notice of
opportunity for a hearing and or"der referring 'the' proceeding to the Board.®' (The scope of
license renewal procéedings,fin particular, is .discussed in Section 1V.B, infra.) Moreover,
contentions are necessarily limited.to issues that are germane to the 's.peciﬁc application pending
before the Board.® Any contention th‘at falls outside the specified scope qf the proceeding must
be rf:jected.63 |

A contenﬁon fhat challe'nges any NRC rule (or seeks to litigate a matter that is, or clearly
is about to become, the subjéct of a rulemaking) is outside the scope of the proceeding because,
absent a waivér, “no rule or regulation_of the Cqmmission ... 18 subjéct to attack . . . in any
adjudicatory 'proceedir.lg.”é4 This includes .c'ontentions that a;ivocate étricter requirements than
agency rules impose or that otherwise seek to litigate a vgeneric determination established by a

Commission rulemaking.®®  Similarly, any contention that collaterally attacks applicable

statutory requirements or the basic structure of the NRC regulatory process must be rejected by

© 10 C.F.R. § 2.309(F)(1)i). |
8 See,e. g., Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC 785, 790-91 (1985).
2 Yankee, CL1-98-21, 48 NRCat204n.7. ‘
K See, e.g., Portlaﬁd Gen. Elec. Co. (Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289 n.6 (1979).
% See 10 C.F.R. § 2.335(a). B

8 See Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-01-6, 53 NRC 138,
159, aff”d, CL1-01-17, 54 NRC 3 (2001). ;
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the Board as outside the scope of the proceeding.66 Accordingly, a contention that simply states

the petitioner’s views about what regulatory policy should be does not present a litigable issue.’’

d. . Contentions Must Raise a Material Issue
A petitioner must demonstrate “that the issue raised in the contention is material to the
ﬁndings the NRC must make to support the action thai is involved in the proceeding.”® The
standards defining the findings that the NRC must make to support issuance of renewed

operating licenses in this proceeding are set forth in 10 C.F.R. § 54.29. As the Commission has

-~

~observed, “[tjhe dispute at issue is ‘material’ if its resolution would ‘make a difference in the

outcome of the licensing proceeding.””® 1In this regard, “[e]ach contention must be one that, if
proven, would entitle the petitioner to relief.”70 Additionally, contentions alleging an error or
omission in an application must establish some significant link between the claimed deficiency

and protéction of the health and safety of the public or the environment.”"

8 Shearon Harris, LBP-07-11, 66 NRC at 57-58 (citing Phila. Elec. Co. (Peach Bottom Atomic Power Station,
Units 2 and 3), ALAB-216, 8 AEC 13, 20 (1974)).

7 See Peach Bottom, ALAB-216, 8 AEC at 20-21, 21 n.33. Within the adjudicatory context, however, a

- petitioner may submit a request for waiver of a rule under 10 CF.R. § 2.335(b). Conversely, outside the
adjudicatory context, a petitioner may file a petition for rulemaking under 10 C.F.R. § 2. 802 or request that the
NRC Staff take enforcement action under 10 C.F.R. § 2.206.

® 10 CFR. §2.309(f)(1)(V).

9 Oconee, CLI-99-11, 49 NRC at 333-34; see also Rules of Practice for Domestic Llcensmg Proceedings—
Procedural Changes in the Hearing Process, 54 Fed. Reg. at 33,172.

o USEC Inc. (American Centrifuge Plant), Notice of Receipt of Apphcatlon for License, 69 Fed. Reg. 61,411,
61,412 (Oct. 18, 2004).

" Dominion Nuclear Conn., Inc. (Mlllstone Nuclear Power Station, Units 2 and 3), LBP-04-15, 60 NRC 81, 89,

aff’d, CLI-04-36, 60 NRC 631 (2004).
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e.  Contentions Must Be Supported by Adequate Factual Information
or Expert Opinion

A petitioner bears the burden to present the factual information or expert opinions -
necessary to support its conténtion adequately, and failure to do so requires that the contention be
rejected.”” The petitioner’s obligation in this regard has been described as follows:

[A]n intervention petitioner has an ironclad obligation to examine
the publicly available documentary material pertaining to the
facility in gquestion with sufficient care to enable [the petitioner] to
uncover any information that could serve as the foundation for a-
specific contention. Stated otherwise, neither Section 189a. of the
Act nor Section [2.309] of the Rules of Practice permits the filing
of a vague, unparticularized contention, followed by an endeavor
to flesh it out through dlscovery against the applicant or staff.”

Wher‘e a pé_ﬁtloner neglects to provide the requisite support for its content;c_ms, the Board may
not make assumpti()ns'of fact that favor the petitioner or supply information that is lacking.”
The petitioner ‘must’-explain the significance of any factual information upon which it xlﬂelies.75
With respect to factual inférfnation or expert opinion proffered in éuppon of a contention,
“the. Board is not to accept uncriﬁcally the asseftioﬁ that a document or 6ther factual information

276

or an expert opinion supplies the basis for a contention.””” Any supporting material provided by

a petitioner, including those portions thereof not relied upon, is subject to Board scrutiny, “both

»77

for what it does and does not show.””” The Board will examine documents to confirm that they -

7 See 10C.F.R: §2. 309(f)(l)(v) Yankee Atomic Elec Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC
235, 262 (1996).

" Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 468 (1982) vacated in
part on other grounds, CLI-83-19, 17 NRC 1041 (1983) (emphasis added).

7‘? See Ariz. Pub. Serv. Co. (Palo Verde Nuclear Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155 (1991).
" See Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 204-05 (2003).

% Private Fuel Storage L.L.C. (Independent Spent Fuel Storage Installation), LBP- 98 7 47 NRC 142, 181, aff'd '
on other grounds, CL1-98-13, 48 NRC.26 (1998).

7 See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), LBP-96-2, 43 NRC 61, 90, rev’d in-part on
other grounds, CLI-96-7, 43 NRC 235 (1996).
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support the 1:’>roposed>contention(‘s).78 A petitioner’s imprecise feading of a document cannot be
the basis for a litigable c_ontent‘ion.79 Moreover,. Qégue references to documents do not suffice—
_thé petitioner must identify speciﬁc portions of t_he documents on whiqh it relies’.80 Thé mere
incorﬁoration of massive documerits by reference is similarly u_nac,;ceptable.81
In addition, “an expert opinion that merely 'sfates a conclusion (e.g., the application is
‘deficient,’ ‘inad'equa’;e,’ or ‘wrong’) without providing a reasoned basisl or explanation for that
conclusion is inadequate .becaus'é it deprives the Board of the ability to make the necessary,
reflective assessment of the opinion as it is alleged to provide a.basis’ for the contention.”®*
anclusory statements cannot provide “sufficient” support fof a contention, simply because they |

are made by an expert.*> In short, a contention “will be ruled inadmissible if the petitioner ‘has

offered no tangible information, no experts, no substantive affidavits, but instead only ‘bare

assertions-and speculation,””®*
AR Contentions Must Raise_a Genuine Dispute of Material Law or

Fact ‘
With regard to the requirement that a petitioner “provide sufficient information to show
... a genuine dispute . . . with the applicant . . . on a material issue of law or fact,”85 the

Commission has stated that the petitioner must “read the pertinent portions of the license

. See Vi. Yankee Nuclear Powér Corp. (Vermont Yankee Nuclear Power Station), ALAB-919, 30 NRC 29, 48
(1989), vacated in part on other grounds and remanded, CL1-90-4, 31 NRC 333 (1990). -

?  See Ga. Inst. of Tech. (Georgia Tech Research Reactor, Atlanta, Ga.), LBP-95-6, 41 NRC 281, 300 (1995).
8 Pub. Serv. Co. of NH (Seabrook Station, Units 1 and 2), CLI-89-03, 29 NRC 234, 240-41 (1989).
%' See Tenn. Valley Auth. (Browns Ferry Nuclear Plant, Units 1 & 2), LBP-76-10, 3 NRC 209, 216 (1976).

- 8 private Fuel Storage, L.L.C., LBP-98-7, 47 NRC at 181 (emphasis added); see also USEC, Inc. (American
Centrifuge Plant), CLI-06-10, 63 NRC 451, 472 (2006) (quoting Private Fuel Storage, LBP-98-7, 47 NRC at
181). .

8 Sée American Centrifuge, CLI-06-10, 63 NRC at 472.
3 Fansteel, CLI-03-13, 58 NRC at 203 (quoting GPU Nuclear, CL1-00-6, 51 NRC at 207).
¥ 110 C.F.R. § 2.309(5)(1)(vi). |
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application, ‘incll.iding the Safety Analysis Report (“SAR”) and the Environmental Report
(;‘ER”), state the applieant’s position and the petitioner’s opposing view,” and expléin why it .
disagrees with the applicant.®® If a petitioner believes the SAR and the ER fail to adequately
address a relevant issue, then the petitioﬁer is to “explain why the application is deficient.”® A
contention that does not directly controvert a position taken by the applicant in the application is
subject to dismis.sa]-'.88 An allegation that some aspect ef a license applicatien is “inadequate” or
“unacceptable” does net give rise to a ~geﬁuine dispute en]ess it is supported byAfacts and a
reasoned statement of why the application is unacceptable in some material respect.®’
B.> | Scope of Subjects Admissible in License Renewal Proceedings |

“The scope ofa proceeding, and, as a consequence, the seope of contentions that may be
- admitted, is lim»i'tec.i by the nature of the application and pertinent Commission regulations.”®
Broadly speaking, license renewal preceedings concern requests to renew 40-year reactor

operating licenses for additional 20-year terms.. The NRC regulations governing license renewal

are contained in 10 C.F.R. Parts 51 and 54.

8  Rules of Practice for Domestic Licensing Proceedings—Procedural Changes in the Hearing Process, 54 Fed.

Reg. at 33,170; Millstone, CLI- 01-24, 54 NRC at 358.

87 Rules of Practice for Domestic Licensing Proceedmgs—Procedural Changes in the Hearing Process, 54 Fed
Reg. at 33,170; Palo Verde, CLI-91-12, 34 NRC at ]56

88 See Tex. Utils. Elec. Co. (Comanche Peak Steam Electric Station, Unit 2), LBP-92-37, 36 NRC 370, 384 (1992)
(emphasis added). Further, regarding challenges to the NRC Staff’s findings, the Commission has
unequivocally held that

The adequacy of the applicant’s license application, not the NRC staff’s safety
evaluation, is the safety issue in any licensing proceeding, and under
longstanding decisions of the agency, contentions on the adequacy of the
[content of the] SER are not cogmzable in a proceeding.

U.S. Army (Jefferson Proving Ground Site), LBP-06-27, 64 NRC 438 456 (2006) (quotmg Final Rule, Changes
1o the Adjudicatory Process, 69 Fed. Reg. at 2202). - .

% See Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-90-16, 31 NRC 509,
521, 521 n.12 (1990).

- % Statement of Policy on Conduct of Adjudicatorjz Proceedings, CL1-98-12, 48 NRC at 22.
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' Pursuant to Part 54,lthe ’NRC Staff conducts a technical review of the license renewal
application (“LRA”™) to assﬁre thét public health and safety requirements are satisfied. Pu\rsuant
to Part 51, thé NRé Staff completes an environmental review for license renewal, focusing upon -
the potential impacts of ‘an additional 20 years of nuclear power plant operation. As the
Commission has observed, “[bjoth sets of agency regulations derive from years of extensive
technical study, review, inter-ageﬁcy 'inpgt, and public com'men_t.”gl In its 2001 Turkey Point
décision, the Commission explained in detail the established scope of its license renewal review
process, its regulatory oversight process, and, the meaning of “cuﬁent liéeﬁsing basis,” or
“CLB.”92 Key aspects of that decision and of other signiﬁ.cant license renewal decisions are
summarized below in Sections IV.B.1-2. .

As further explained below, under the governing regulations in Part 54, the review of
LRAs is confined to matters ‘relev.amt' to the extended period of operation requested by the .
| épplicant, which are not reviewed on a continuing basis under existing NRC ihspéction and
oversight processeé, including the Reactbr Oversight Procés's. ("ROP”). The safety review is
limited to the plant systems, structurés, and éomponents. (as delineated in 10 C.F.R. § 54.4) that
will require an aging management review for the period of extended operation or are subject to

an evaluation of time-limited aging analyses (“TLAAs”).”> In addition, the review of

' Turkey Point, CLI-01-17, 54 NRC at 7.

2 See id at 6-13. Because the CLB may change while the NRC Staff is conducting its review, each year
following submittal of an LRA (and at least three months before scheduled completion of the NRC Staff
review), an amendment to the LRA must be submitted to identify any change to the CLB that materially affects
the content of the LRA, including the Updated Forinal Safety Analysis Report (‘UFSAR”) supplement. See 10
C.F.R. § 54.21(b). The license renewal UFSAR supplement provides a summary of the programs and activities
‘for managing the effects of aging and evaluation of TLAAs for the period of extended operation. After issuance
of a renewed operating license, the annual FSAR update required by 10 C.F.R. § 50.71(e) must include any
structures, systems and components “newly identified that would have been subject to an [aging management
review] or evaluation of [time-limited aging analyses] in accordance with § 54.21.” 10 C.F.R. § 54.37(b).

2 See 10 C.F.R. §§ 54.21(a) and (c), 54.29, and 54.30.
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environmental issues is limited by rule per the generic findings in NUREG-1437, “Generic

Environmental Impact Statement (“GEIS”) for License Renewal of Nuclear Plants 94

1. Scope of Safety Issu’es in License Renewal Pr0ceedings -

a. Overview of the Part 54 License Renewal Process and LRA Content

The Commission has stated that “[a]djudicatory hearings in individual license renewal
proceedings vs}ill. share the eame scope of issues as our NRC Staff review, for our heafing process
(like our Staff’s review) necessarily examines only the questions ocr safety rules make |
pertinent.”” Thc‘Commission has specifically ]imited its license renewa] safety review to the
mattere speciﬁed in 10 C.FR. §§ 54.21 and 54.29(a)(2), which focus cn the management of
Aaginvg_ of certain systems, structures and components, and the review of TLAAS.* Speciﬁcaliy,
appl.icants must “demonstrate how their programs will be effective—in managing the effects of
aging during theAp'ropo-sed period of extended operation,” at a “detailed . .. ‘component and
structure level,’ rather than at a more generaliéed ‘system le'vel.’”97» Thus, the “potential .
detriment_al effects of aging that are not routinely'eddreSsed By ongoing regulatory oversight |

programs” is the issue that defines the scope of the safety review in license renewal

~ proceedings.”®

* Seeid. §§ 51.71(d) and 51.95(c).

s Turkey Point, CLI-01-17, 54 NRC at 10; see also Final Rule, Nuclear Power Plant License Renewal; Revisions,
60 Fed. Reg. 22,461,22,482 n.2. .

% See Turkey Point, CLI-01-17, 54 NRC at 7-8; Duke Energy Corp (McGu1re Nuclear Station, Units 1 and 2),
CLI-02-26, 56 NRC 358, 363 (2002). _

o7 Turkey Point, CLI-01-17, 54 NRC at 8 (quoting Final Rule, Nuclear Power Plant License Renewal; Revisions,

60 Fed. Reg. 22,461, 22,462 (May 8, 1995)). If left unmitigated, detrimental aging effects can resuit from, for

~example, metal fatigue, erosion, corrosion, thermal and radiation embrittlement, mxcroblologxcally mduced
effects, creep, and shrinkage. See Turkey Point, CLI-01-17, 54 NRC at 7-8.

% 1d at?.
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The NRC’s license renewal regulations thus deliberately and senéibly -reflect thé
distinction beMeen aging management- issues, on the one .hand, and the ongoing regulatory
process (e.g., security and emergency planning issues) on the other.”” The NRC’s longstanding
license reneWal framework is premised upon the notion that, with the exception of aging
management issues, the NRC ’s ongoing regulafory process is adequaté to ensure that the CLB of
~ operating plants 'provides and méintains an accepfable level of safety.loo‘ As the Commission
explained in Turkey Point:

[CLB is] a term of art comprehending the various Commission -
requirements applicable to a specific plant that are in effect at the
time of the license renewal application. . . . The [CLB] represents
an “evolving set of requirements and commitments for a specific
plant that are modified as necessary over the life of a plant to
ensure continuation of an adequate level of safety.” 60 Fed. Reg.
at 22,473. It is effectively addressed and maintained by ongoing
agency oversight, review, and enforcement.'”!

For that reason, the Commission concluded that requiring a full reassessment of safety issues that

were “thoroughly reviewed when the facility was first licensed” and continue to be “routinely
monitored and assessed by ongoing agency oversiéht and agency-mandated licensée. pfdgrarr’xs”
would be “both unnecessary and wasteful.”'® The Commission reasonably refused to “throw
open the full gamut of provisions in a plant’s current licensing baSis' to re-analysis during the

license renewal revi_ew.”103

»  Specifically, in developing Part 54, the NRC sought “to develop a process that would be b_oth efficient, avoiding

duplicative assessments where possible, and effective, allowing the NRC Staff to-focus its resources on the most
significant safety concerns at issue during the renewal term.” Id. at 7.

1% See Final Rule, Nuclear Power Plant License Renewal; Revisions, 56 Fed. Reg. 64,943, 64,946 (Dec. 13, 1991).
The term “current licensing basis” is defined in 10 C.F.R. § 54.3. See also 10 C.F.R. §§ 54.29, 54.30.

Y Turkey Point, CLI-01-17, 54 NRC at 9.
2 1d at7. a
1% 14 at9.
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In accordance with lb C.F.R. §§ 54.19, 54.21, 54.22, 54.23, and 54.25, an LRA must
~ contain general information,‘ én Integrated Plant Assessment (“IPA”), an evaluation of TLAAs, a
supplement to the plant’s UFSAR (and peri.o'dic changes to the UFSAR and CLB) during NRC
review Aof the application, changes to the plant’s TechnicalA Speciﬁcations to manage the effects
of aging during the exter}ded period of operation, and a supplement to the ER that complies with
the réquirements of Subpart A of Part 51.'% |

An IPA is a licensee assessment reviewed by the NRC that demonstrates that a nuclear
power plant’s stfuctures and compbnents requiring AMR in accordance With 10 C.F.R.
§ 54.21(a) for llcense renewal have been 1dent1ﬁed and that * actlons have been identified and |
have been or will be taken . . . such that there is reasonable assurance that the activities.
authorized by- the renewed license will chtinué to be conducted in accordance with the :
CLB....”'% Only passive, long-lived structures and components are subjéct to ~AMR.‘O6
Passive 'structures aﬁd _cofnponents are those that perform their intendéd _fu.nctions without
moving parts or changes in configuration (e. g., reactor vessel, piping, steam genefafors), and are
not subject to replacement based on a’qualified life or specified ._time period (i.e., “lqhg-lived”
" structures and components). The TLAAs involve in-scope systems, structures, aﬁd componénts;
consider the effects of aging; and j‘nvolve ass;umptions based on the original 40-year operati.ng

term.'”” An applicant must (i) show that the original TLAAs will remain valid for the extended

NRC guidance for the license renewal process is set forth in the General Aging Lessons Learned Report '
(NUREG- 1801) (“GALL Report™), the Standard Review Plan for License Renewal (NUREG-1800), and
Regulatory Guide (“RG”) 1.188, Standard Format and Content for Applications to Renew Nuclear Power Plant
Operating License. NUREG-1555, Standard Review Plans for Environmental Reviews for Nuclear Power
Plants, and its supplement provide guidance for implementing 10 C.F.R. Part 51 env1ronmental requlrements
which ensure comphance w1th NEPA. :

1910 C.F.R. § 54.29().
1 See id §54.21(a)(1).
197 See id. § 54.3.
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oberation period; (ii) modify and extend the TLAASs to apply to a longer term, such as 60 years;
or (iii) otherwise demonstraté that the effects of aging will be adequately managed during the
renewal term.'® |

To meet the requirements of Part 54, applicants generally rely upon existing programs,
such as inspection, tesﬁng and qualification programs. Some new activities or program
augmentations also may be necessary for purposes of license renewal (e.g., one-time inspections
of structures or components). The NRC’s GALL Report, which provides the technical basis f(?r
the Standard Review Plan for_License Renewal, contains the NRC Stéff S generié evaluation of
existing plant programs. and documents the -technical bases for determining the adequacy of
existing programs, with or without modiﬁcaﬁon, in (;rder to effectively manége the effects of
aging during the period c;f extended plant operatioh. The évaluatio‘n results documented in the |
GALL Report indicate fhat many existing programs are adequate to manage the éging effects for
pa_rticular structures or components for license renewal without change.109 The GALL Report
also contains recommendations concerning speciﬁc areas for which existing programs should be
augmented for license renewal.!’® Thus, programs that are consistent with the GALL Report are

generally accepted by the Staff as adequate to meet the license renewal rule_:.' 1

b. Scope of Adjudicatory Hearings on Part 54 License Renewal Issues

Contentions séeking to challenge the adequécy of the CLB for the IPEC facility are not |

within the scope of this license renewal proceeding;“? Likewise, the question of whether

1% Seeid. § 54.21(c)(1).

" '% See GALL Report, Vol. 1, at 1.
e See id. at 4.

"” See id. at 3.

n2 Turkey Point, CLI-01-17, 54 NRC at 8-9, 23; see’ also AmerGe'n Energy Co., LLC (License Renewal for Oyster
Creek Nuclear Generating Station), LBP-07-17-(slip op. at 14 n.17) (Dec. 18, 2007) (finding any challenge to
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Eneergy is currently in compliance with the IPEC CLB is beyond the scope of this proceeding,
‘because .“the Commissien’s on-going regulatory process;which includes inspectien and
enforcement activities—seeks to ensure a licensee’s current compliance with the CLB.”'" ‘In
this regard, the ASLB recently stated that “monitoring is not proper Subject matter for license
extension contentions.”"'* Thus, for examble, under 10 C.F.R. § 50.47(a)(1), issues penainipg to
emergency planning are excluded from consideratio_ﬁ in license renewal proceedings, becauee
“[e]mergency planning is, by its very nature, neither germane to age-related degradation nor

unique to the period covered by the . . . license renewal application.”“5 '

2. Scope of Environmental Issues in License Renewal Proceedings

The NRC has promulgated regulations, 10 C.F.R. Part 51, to' implement NEPA. In 1996,
the Commission amended Part 51 to address the scope of its environmental review for LRAs."'
To make Part 51 mofe efficient and focused, the NRC divided the environmental requirements
for license renewal iﬁto generic and plant-specific components. The NRC prepared a GEIS to
evaluate and document_ those generic impacts that are well understeod based on expefience

gained from the operation of the existing fleet of U.S. nuclear power plants.'”

;

the CLB to be outside the scope of the proceeding because such issues are “(1) not germane to aging
management concerns; (2) previously have been the subject of thorough review and analysis; and, accordmg]y '
(3) need not be revisited in a license renewal proceeding.”).

" Oyster Creek, LBP-07-17 (slip op. at 14 n.17). An example of an ongoing NRC mspecnon and enforcement

activity is the ROP,

" Order Denying Pilgrim Watch’s Motion for Reconsideration, ASLBP No. 06-848-02-LR, at 5 (Jan. 11, 2008)
(citations omitted) (emphasis added): .

"' Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI1-05-24, 62 NRC 551, 561 -
(2005). v

"¢ See Final Rulé, Environmental Review for Renewal of Nuclear Power Plant Operating Licenses, 61 Fed. Reg.

28,467 (June S, 1996), amended by Final Rule; Environmental Review for Renewal of Nuclear Power Plant
Operating License, 61 Fed. Reg. 66,537 (Dec. 18, 1996).

See NUREG-1437, Generic Environmental Impact Statement for License Renewal of Nuclear Plants, Final
“Report, Vols. 1 & 2 (May 1996); available at ADAMS Accession Nos. ML040690705 and ML040690738.
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Generic issﬁes are identified in the GEIS as “Category 1” impacts.’ 18 ThesIe are issues on
which the Commission found that it could draw “generic conclusions applicable to all existing .
nuclear power plants "or to a spec1ﬁc subgroup of plants. »19" The Commission con.cluded that
“such 1ssues involve “environmental effects that are essentially similar for all _plants,” and thus
they “need not be assessed repeatedly on a site-spec'iﬁc basis.”’*®- The NRC has codified its
generxc fmdmgs in Table B-1, Appendix B to Subpart A of 10 C.F.R. Part 51.

Under 10 C.F.R. § 51.53(c)(3)(1), a license renewal applicant may, in its sxte~specxﬁc
ER,'! refer to and: in the absence of new and significant information, adopt the generic
environmental impact findings found in Appendix B, Table B-1, for all Category 1 issues. An
applicant, however, must address environmental issues for which the Commission was not able

122

~to make generic environmental findings. Specifically, an ER must “contain analyses of the

environmental impacts of the proposed action, including the impacts of refurbishment activities,
if any, associated with license renewal and the impacts of operation during the renewal term,” for
those issues listed at 10 C.F.R. § 51.53(c)(3)(i1) and identified as “Category 2,” or “plant

: . : 123
specific,” issues in Table B-1.

""" GEIS, Vol. 1, at 1-5 to 1-6.
1" TurkeyPomt CLI-01-17, 54 NRC at 11 (citing 10 C.F.R. Part 51, Subpart A, App. B).
120

1d

"2l NRC regulations require an LRA to include an ER describing the environmental impacts of the proposed action .

_and alternatives. See 10 C.F.R. § 51.53(c), § 54.23. The ER is intended to assist the NRC Staff prepare the
"agency’s independent environmental impact statement. See Curators of the Univ. of Mo., CL1-95-8, 41 NRC
386, 396 (1995) (citing NRC regulations). The NRC Staff ultimately prepares a draft and final site-specific
~ supplement to the GEIS for each plant, using the ER and other independent sources of information. See 10
C.F.R, §§ 51.71(d), 51.95(c).

2210 C.F.R. § 51.53(c)(3)(ii).

' The Commission has described those issues as involving environmental impact severity levels that “might differ

significantly from one plant to another,” or impacts for which additional plant-specific mitigation measures
should be considered. Turkey Point, CLI1-01-17, 54 NRC at 11.
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Furthermore, in its ER, an applicant must include “any new and significant information

regarding the environmental impacts of license renewal of which the applicant is aware,” even if

4

a matter would normally be considered a Category 1 issue.'** The supplement to the GEIS

similarly must include evaluations of site-specific Category 2 impacts and any “new and

125

significant information” regarding genéric Category 1 impacts. NRC regulatory guidance

defines “new and significant information” as follows:

(1) information that identifies a significant environmental issue
that was not considered in NUREG-1437 and, consequently, not
codified in Appendix B to Subpart A of 10 CFR Part 51, or (2)
information that was not considered in the analyses summarized in
NUREG-1437 and that leads to an impact finding different from
that codified in 10 CFR Part 51."%°

In the ongbing Vermont Yankee and Pilgrim license renewal proceedings, the presiding
Licensing Boards discussed the regulatory history of the “new and significant information”

27 n short, when

- pf_ovision, and applied that provision in rejecting certain proposed contentions.
first propoéed, Part 51 did not include the current provision, 10 C.F.R. §'51.53(c)(3)(iv),

regarding “new and significant information.”'”® The NRC added the provision in response to

. suggestions by the Environmental Protection Agency (“EPA”) .and the . Council on
‘ : !

2410 C.F.R. § 51.53(c)(3)(iv); see also Turkey Point, CL1-01-17, 54 NRC at 11; Duke Energy Corp. (McGuire
Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-14, 55 NRC 278, 290 (2002).

" 10 CF.R. § 51.53(c)(3)(ii), (iv).

126 RG 4.2, Supp. 1, Preparatlon ‘of Supplemental Env1ronmental Reports for Apphcatlon to Renew Nuclear Power
_ Plant Operating Licenses at 4.2-S-4 (Sept. 2000), available at ADAMS Accession No. ML003710495 (“RG
4.28Y").  See also Nat’l Comm. for the New River, Inc. v. FERC, 373 F.3d 1323, 1330 (D.C. Cir. 2004)
(referring to “new information [regarding the action which] shows that the remaining action will affect the
quality of the environment ‘in a significant manner or to a significant extent not already considered’”) (quoting
Marshv. Or. Na. Res. Council, 490 U.S. 360, 374 (1989)).

12" See Entergy Nuclear Vt. Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-06-20, 64 NRC 131,
155-59 (2006), aff"d, CL1-07-3, 65 NRC 13, recons. denied, CLI-07-13, 65 NRC 211 (2007); Entergy Nuclear
Generation Co. (Pilgrim Nuclear Power Station), LBP-06-23, 64 NRC 257, 288, 294-300 (2006) aff’d, CLI- 07-
3, 65 NRC 13, recons. denied, CLI-07-13, 65 NRC 211 (2007). '

128 See Proposed Rule, Environmental Review for Renewal of Operating Licenses, 56 Fed. Reg. 47,016, 47, 027 28
(Sept. 17, 1991).

24



Environmental QUality (“CEQ”) that it expand “the framework for consideration of significant
new information.”'? At that time, in SECY-93-032, the NRC Staff had explained that adding
Section 51.53(0)(3)(iv)'w01‘11d not affect license fenewztl adjudication because “[l]itigation of
environmental issues in a hearing will be limited to unbounded category 2 and category 3 issues
undér the rule when the rule is suspended or waived.”"*® In a public briefing concefning SECY-
93-032, as well as the EPA and CEQ oomments, NRC confirmed thgt a successful petz’tiotq for
rulemaking (if the new information Was‘generi‘c), or a petition for a rule waiver (if the new
information was ,plant-speci'ﬁc),.would be necessat'y to liigate previously—detenninedtgeneric

131

findings at NRC adjudicatory hearings on LRAs.™ The Commission ultimately approved the

changes to the proposed rule and specifically endorsed SECY-93-032.'%2

The Statement of
Considerations for the final rule refers to SEC.Y-93'-032.l 3
In Turkey Point, the Commission reaffirmed the foregoing oonclusions in a formal
adjudicatory decision'** and summarized the appropriate procedural vehicles for “revisititlg”
generic environmental determinations relevant to license renewal as follows:
Our m]eo thus provide a number of opbortunities for individuals to |

alert the Commission to new and significant information that might
render a generic finding invalid, either with respect to all nuclear

129 .Fmal Ru]e Envrronmental Review for Renewal of Nuclear Power Plam Operating Licenses, 61 Fed. Reg. at

28,470.

B0 SECY-93-032, Memorandum from James M. Taylor, Executive Director of Operanons (“EDO”) to the
Commissioners, “Subject: 10 CFR Part 51 Rulemaking on Environmental Review for Renewal of Nuclear
Power Plant Operating Licenses,” at 4 (Feb. 9, 1993), available at ADAMS. Accession No. M1.072260444.
(Category 2 and 3 issues were eventually combined into Category 2).

P! See Pub. Meeting Tr., Briefing on Status of Issues and Approach to GEIS Rulemaking for Part 51, at 20-22
(Feb. 19, 1993), avazlable at ADAMS Accession No. ML072070193.

P% " See Memorandum from Samuel J. Chilk, Secretary to James M. Taylor, EDO (Apr. 22, 1993) avatlable at
ADAMS Accession No. ML003760802 :

Final Rule, Environmental Review for Renewal of Nuclear Power Plant Operating Licenses, 61 Fed. Reg. at
28,474, .

"% Turkey Point, CLI-01-17, 54 NRC at 12, 22-23 (2001).
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. power plants or for one plant in particular. In the hearing process,
for example, petitioners with. new information showing that a
generic rule would not serve its purpose at a particular plant may
seek a waiver of the rule. See 10 C.F.R. § [2.335] [internal citation
omitted]. Petitioners with evidence that a generic finding is
incorrect for all plants may petition the Commission to initiate a

" fresh rulemakmg See 10 C.F.R. § 2.802. Such petitioners may
also use the SEIS notice-and-comment process to ask the NRC to
forgo use of the suspect generic finding and to suspend license
renewal proceedings, pending a rulemaking or updating of the
GEIS. See 61 Fed. Reg. at 28,470; GEIS at 1-10 to 1-11. 135

Accordingly, the Commission has held—mosi recently in the Vermont Yankee and

Pilgrim license renewal proceedings—that because the generic environmental analyses of the

'GEIS have been incorporated into NRC regulatlons thc coriclusions of [those] arialys[es] may

" not be challenged in htlgatlon unless the rule [10 CFR. § 51.53(c)(3)(1)] is ‘waived by the

Commission for a particular proceeding or the rule itself is suspended or altered in a rulemaking

proceeding.”136 The Commission emphasizéd that “[a]djudicating Category 1 issues site by site

based merely on a claim of ‘new and significant information,’ would defeat the purpose of .

resolving generic issues in a GEIS.”"*" In fact, the U.S. Supreme Court has specifically upheld

the Commission’s authority to discharge its responsibilities under NEPA through generic

rulemaking.'?®

135

136

1137

138

ld at 12 (emphasis added).

Vermont Yankee, CLI-07-3, 65 NRC at-17-18; see also Turkey Point, CL1-01-17, 54 NRC at 12; Vermont
Yankee, LBP-06-20, 64 NRC at 155-59; Pilgrim, LBP-06-23, 64 NRC at 288, 294-300; Shearon Harris, LBP-
07-11, 66 NRC at 64 (citing the foregoing cases). The Pilgrim and Vermont Yankee decisions have been
appealed to the United States Court of Appeals for the First Clrcult in Massachusetts'v. NRC, Docket Nos. 07-
1482 and 07-1493.

Vermont Yankee, CLI-07-3, 65 NRC at 21.

See Balt. Gas & Elec. v. NRDC, 462 U.S. 87, 100-01 (1983) (“Administrative efficiency and consistency of
decision are both furthered by a generic determination of [environmental impacts] without needless repetition of
the litigation in individual proceedings.”); see also Tribune Co. v. FCC, 133 F.3d 61, 68 (D.C. Cir. 1998)
(citations omitted) (“[1]t is hornbook administrative law that an agency need not — indeed should not — entertain
a challenge to a regulation, adopted pursuant to notice and comment, in an adjudlcatlon or licensing
proceedmg ).
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3. Wai'ver of Regulations Under Section 2.335
In order to seek waiver of a rule ih a particular adjjudi‘catory- proceeding, a petitioner must
submit a petition pursuant to 10 C.F.R. § 2.335. _Thé requirements for a 2.335 petition are as

follows:

The sole ground for petition of waiver or exception is that special

“circumstances with respect to the subject matter of the particular
proceeding are such that the application of the rule or regulation
(or provision of it) would not serve the purposes for which the rule
or regulation was adopted.'*® - ‘

~Further, such a petition,

must be accompanied by an affidavit that identifies the specific
aspect or aspects of the subject matter of the proceeding as to
which the application of the rule or regulation (or provision of it)
would not serve the purposes for which the rule or regulation was
adopted. The affidavit must state with particularity the special
circumstances alleged to justify the waiver or exception
requested. ¢ :

If the petitioner makes a prima facie showing, then the Board shall certify the matter to
the Commission.'*' If there is no prima facie showing, then the matter may not be litigated, and

“the prestding’ officer may not further consider the matter.”’*?

In this regard, the recent
Commission decision in Millstone sets forth a four-part test for Section 2.335 petitions, under
which the petitioner must demonstrate that it meets each of the following factors for a waiver to

‘be granted:

1.. The rule’s strict applibation “would not serve the purposes for which [it] was
adopted”; '

3% 10 C.F.R. § 2.335(b). -
9 I1d. (emphasis added).

M See id, §2.335 (<), (d).
M2 1d. §2.335(c).
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ii. The movant has alleged “special circumstances” that were “not considered,
. either explicitly or by necessary implication, in the rulemaking proceeding
leading to the rule sought to be waived”;

iit. Those circumstances are “unique” to the facility rather than “common to a
large class of facilities”; and ‘ ' '

iv. A waiver of the regulanon is necessary to reach a “significant safety
. problem. »143 -

In summary, a Section 2.335 petition -“can be granted only in unusual and compelling
. 7 ‘ '
circumstances.”'* o

- V. NONE OF RIVERKEEPER’S PROPOSED CONTENTIONS IS ADMISSIBLE

In-its Petition, Riverkeeper proffers two technical contentions (“TC”) and three
environmental contentions (“EC™. TC-] alleges that Entergy’s TLAASs for four“—‘representative”
reactor coolant components are not adequate and do not»cemply with 10 C.F.R. § 54.21(c)(1).'®

- TC- 2 alleges that Entergy S agmg management program for ﬂow—accelerated corrosion (“FAC”)
_ fails to comply with 10 C.F.R. § 54.21(a)(3)."*¢ EC-1 alleges that the ER does not adequately
analyze aquatlc impacts associated with IPEC’s once-through cooling system.'*’ EC-2 alleges
that the ER’s’analysis of severe accident mitigalion alternatives (“SAMAS”) is inadequat‘e.148
EC-3 alleges that the ER does not adequately assess new and significant information concerning

the environmental impacts of leaks from the IPEC Unit 1 and Unit 2 spent'fuel pools.!®

S Millstone, CL1-05-24, 62 NRC at 560 (citing Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), CLI-89-
20, 30 NRC 231, 235 (1989); Seabrook, CLI1-88-10, 28 NRC at 597.

" Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC 7, 16 (1988), aff"d, CLI-88-10,
28 NRC at 597, recons denied, CLI-89-03, 29 NRC 234 (1989).

Petition at 7-15.
M 1d at 15-23.
" 1d. at 24-54.
" 1d. at 54-74.
" 1d. at 74-86.

145

28



This section addresses eaichv of ‘these five contentions, and shows that none of
Rlverkeeper S proffered contentions is admlsSIble

A. Proposed Contention TC-1 Regarding a Purported Inadequate Time Limited Agmg
" Analysis and Failure to Demonstrate Aging Management is Inadmnssnble

1. Overview of Contention and Purported Supporting Bases

- Proposed Contenﬁon TC-1 ‘alleges that the LRA fails to satisfy 10 C.F.R. |
- § 54.21(¢)( 1).1%° Peﬁtioner proffers three bases in support of the cohtentibn. Petitioﬁer claims
that. its contentio'n is supported by fhe De'c'laration,o_f Dr.. Joram Hopenféld.m
Petition'er’s‘ first basis clzor-ltends that Entergy’s_ evaluation of the TLAAs for four

representative reactor coolaﬁt components is inadequate.’ Petitioner argues that, because the |
. environmentally-adjusted ;umulative usage factors- (“CUF”) for those '-c'omponents will exceed
unity (1.0) during the license renewal term, Enté‘rgy’s TLAA evaluation does not meet 10 C.F.R.

§ 54.2l(c)(l)(i)-(ii).153 fI'herefore; it contends, Entergy must “demonstrate that the effects of
va.ging on the intended function(s) will be adequately managed for the b'period of extended
operation,” as required by Section 54.21(0)(1)(iii).]5 .
TQ meet this requirement, Petitioner claims that Entergy must submit a list of all

components with CUF larger than unity, as well as an AMP that includes “clear criteria for

determining when a defect in any one of these components is acceptable, when it is acéeptable

0 Id a7, . ‘
51" See Declaration'of Dr. Joram Hopenfeld in Support of Riverkeeper’s Contentions TC-1 and TC-2 (Exhibit 1).

132 Ppetition at 7, 12-13. As identified in LRA Tables 4.3-13 and 4.3-14, the four components at issue include the
1P2 and IP3 pressurizer surge line piping, the IP2 RCS plpmg chargmg system nozzle, and the IP3 pressurizer
surge line nozzles. .

153 Ppetition at 12.

154 Id
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»155 petitioner also

but requires. monitoring, and when it is unacceptable and requires »repai.rs.
contends that _Eh_ter’gy must “broadef_l ifs TLAA analysis beyond the scope of the re’preéentative _
cc;mponents identified in Tables 4.3-13 _and 4.3-14'to identify other compéne_nts whose CUF may
be greater th.am'one.”15 6 : | ﬁ |

Petitioner’s second basis asserts that Entergy’s list of components with environmentally-

adjusted CUFs of less than unity in Tables 4.3-13 and 4.3-14is incomplete, because Entergy’s

)

methods and assumptions for identifying those cdmponents are “unrealistic and inadequate.”!%’

Petit.ioner ciaims that Eﬁte;gy used an unrealistically low number of 2.45 for an envirohmental
fatigue correction factor (“Fen”), whereas a Fen of 17 would be fnore appropriate.l.5 % Petitioner
further claifns that, in LRA Tables 4.3-13 and 4.3-14, Entergyinappropriately 1) rélied on the
“CUF of Record” (40 years) instead of projecting .the number of cycles to 60 years, and.(ii) failed
tobcal_culate several NUREG-CR/6260 liﬁliting locatiohs becéuse they are des_igned_ to ANSI
B31.1, despite the évailability of “generic CUF valués” from NUREG/CR-6260._159 As aresult, |
Petitiqner p.os‘its that the number of compbpents that exceed unity would .be “mﬁch larger” than
reflected in Tables 4.3-13 and 4.3_-14.160'

Finally, Petitioner’s t'hird‘ basfs asserts that Entergy has failed to complete TLAAs 'forb.a.

number of other components listed in Tables 4.3-3 through 4.3-12, because the TLAAs “omit

consideration of the exacerbating effects of environmental conditions on the fatigue of metal-

3 1d at13.
B¢ Id at7.
T 14 at 14,
158 Id

159 Id

0 1d
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components.  Petitioner asserts that “it would be reasonable to apply a representative

correction factor of seventeen to the CUFs in Tébles 4.3-3 through 4.3-12,” and that “[a]pp_lying
" a factor of seventeen shows that the CUF of many__corriponents in those tables would exceed

8.5 52162

2. TC-1 Is Inadmissible Because It Fails To Establish A Genuine Dispute With The
Applicant On A Material Issue Of Law Or Fact, Contrary To 10 C.F.R. §
- 2.309(H)(1)(vi); Raises Issues That Are Outside The Scope Of The Proceeding,
Contrary To 10 C.F.R. § 2.309(f)(1)(iii), And Relies on Conclusory Expert
-Opinion, Contrary to 10 C.F.R. § 2.309(H(1)(v)

T a TC-1 fails to establish the existence of a genuine dispute with the »
Applicant on a material issue of law or fact

TC-1 does not establish a genuine dispute on a material issue of law or fact because it
fails to controvert the acceptability ‘of the approach set forth in LRA Section 4.3.3, “Effects of

183 Section 4.3.3 includes a screening analysis

Reactor Water Environment on Fatigue Life.
basé_:d on conservaﬁvely determined F., vélues and CUF values f;om existing fatigue analyses
that .shows that an aging management program - is requirgd' to address the: effects of
environfnentally assisted fatigue‘(“EAF”) prior to entering the period of exténded operation. The
aging manageﬁent program is required to address analyses‘that could nof be> satisfactorily
projected .through the period  of ; éxtended operation in accordance with 10 C.F.R.
§.54.21(c)(1)>(ii). This includes analyses for components in Table 4.3-13 and Table 4.3-14 with

calculated environmentally-adjusted CUFs greater than 1.0 and analyses for components in Table

4.3-13 and Table 4.3-14,

1 14 at 8.
2 1d at 15.
13 LRA at 4.3-20 to 4.3-23.
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Section 4.3.3 recognizes that EAF must be evaluated prior to entering the period of

164

extended operation. " As discussed further below, the commitment in Section 4.3.3 to address

EAF will be implemented as part of the Fatigue Monitoring Program, which complies with 10
CFR. § 54.21(c)(1)(iii), insofar as it follows the guidance set forth in Section X.M1 of the

GALL Report.165 Specifically, under 10 C.F.R. § 54.21(c)(1)(iii), an applicant may demonstrate
. .

that the effects of aging will be adequately managed during the renewal term. "%

Section X.M1 sets forth an acceptable aging -management program by which a license
renewal applicant can comply with 10 C.F.R. § 54.21(c)(1)(ii1). It states, in pertinent part:

The AMP addresses the effects of the coolant environment on
component fatigue life by assessing the impact of the reactor
coolant environment on a sample of critical. components for the
plant. Examples of critical .components are identified in
NUREG/CR-6260. The sample of critical components can be
evaluated by applying environmental life correction factors to the

- existing ASME Code fatigue analyses. Formulae for calculating the

 environmental life correction factors are contained in NUREG/CR-
6583 for carbon and low- alloy steels and in NUREG/CR-5704 for
austenitic stainless steels.'®

The GALL Report states that “this is an acceptable option for managing metal fatigue for the
reactor coolant pressure boundary, considering environmental effects,” and that “no further

evaluation is recommended for license renewal if the applicant selects this option under 10 CFR

As the LRA eXpiains, the NRC has indicated that “no immediate staff or licensee action is necessary to deal
with the [EAF] issue,” but that “because metal fatigue effects increase with service life, [EAF] should be .
evaluated for any proposed extended period of operation for license renewal.” LRA at 4.3-21.

165 See LRA at 4.3-21; GALL Report, Vol. 2, Rev. 1 at X M-1 to X M-2.
% 10 CF.R.§5421(c)1). -

' GALL Report, Vol.'2, Rev. 1 at X M-1 (emphasis added); see also NUREG/CR-6260, “Application of
NUREG/CR-5999 Interim Fatigue Curves to Selected Nuclear Power Plant Components” (Mar. 1995);
NUREG/CR-6583, “Effects of LWR Coolant Environments on Fatigue Design Curves of Carbon and Low-
Alloy Steels” (Mar. 1998); NUREG/CR-5704, “Effects of LWR Coolant Env1ronments on Fatlgue D<:51gn
Curves of Austenitic Stainless Steels” (Apr. 1999).
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54.21(c)(1)(iii) to evaluate metal fatigue for the reactor coolant pressure boundary.”'®®

As shown in LRA Section 4.3.3, Entergy followed the approach called for by the GALL
Report and, therefore, has demonstrated compliance with lO C.F.R. § 54. 21(0)(1) The LRA
explains that NUREG/CR-6260 ~applied the fatigue design curves that incorporated
environmental effects .to several plants and identified locations of inteiest for consideration of
environmental effects.'® Section 5.5 of NUREG/CR-626O identified the following component
locations to be most sensitive to environmental effects for IPEC-vintage Westinghouse plants:
(1) Reactor vessel shell and lower head, (2) Reactor ‘vessel inlet and outlet nozzles, (3)
Pressurizer surge line (including. hot leg and i)ressunzer nozzles), (4) RCS piping cliarging
system nozzle, (5) RCS piping safety 1nJection nozzle and (6) RHR Class 1 piping."’ |

IPEC evaluated the limiting locations using the guidance prov1ded in the GALL Report,
Volume 2, Section X.Ml.m The GALL ’Report directs applicants to use the guidance (i.e.
formulas) provided in- NUREG/CR 5704 and NUREG/CR-6583 to calculate environmentally
aSSISted fatigue correction factors (Fen).'” The enVIronmentally adjusted CUFs for IPEC are
shown in Table 4.3-l3 (Unit 2) and Table 4.3-14 (Unit 3). |

Based on tlie analysis described in LRA Section 4.3.3, Entergy’determined that nine
component locations do not ha\ie environmentally-adjusted CUFs that were shown to l)e less:

than 1.0.'” The GALL Report states that, in this situation, an applicant should identify

'8 GALL Report at X M-1.

1% LRA at 4.3-21.

1% NUREG/CR-6260 at 5-62.

"' LRA at 4.3-21.

2 GALL Report, Vol 2, Rev. ]atXM 1.

' LRA § 4.3.3, Table 4.3-13, Table 4.3-14. As the LRA explains: “Due to the factor of safety included in the
ASME code, a CUF of greater than 1.0 does not indicate that fatigue cracking is expected; rather, it indicates
that there is a higher potential for fatigue cracking at locations having CUFs exceeding 1.0.” LRA at 4.3-22.
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corrective actions to prevent the usage factor from exceeding the design code limit during the

period of extended operation.'”*

In this regard, it states that“‘[a]cceptable corrective actiops
include repair of the compqneﬁt; replacement of the component, ahd a more rigorous analysis of
thé compoﬁent [e.g., using state-of-the-art finite element methods] to- demonstrate that the design
code limit will not be exceeded during the extended period of o;.)'eration.”175

| To address the locations for which the CUF estimates are not less thaﬁ 1.0 in LRA
Section 4.3.3, ﬁntergy originally committed to, at least 2 years prior to entering the period of
extended opération: (1) refine the fétigue analyse§ to determine valid CUFs less than 1.0 when
accounting for the effgcts of reactor water environment; (2) mahage the -effects of aging due to
fatigue at the affected locations by an inspection program that has Been reviewed and apprbvéd
by the NRC; or (3) repair or replace the affected locations before exceeding a CUF of 1.0. The
original commitment (Commitment 33 on Enter_gy’s Reguiétory Commitmént_List) is described
on pages 4.3-22 to 4.3-23 of the LRA.

This or}gina] commitment, ‘which identifies specific corrective actions to be taken by
Entergy priér to the period of extended operation, is consistent wiih the GALL Repoﬁ (Section
X.Mi) and sufficient to demonstrate compliance with 10 C.F.R. § 54.21-(_(:)(1)(iii). Indeed, this
approach is consistent with industry practice and has been approved by the NRC in preQious

license renewal reviews. For example, the NRC Staff approved similar commitments by Entergy

~ with respect to the ANO-1 and ANO-2 plants, as documented in the Safety Evaluation Reports

Thus, Tables 4.3-13 and 4.3-14 do not indicate that 40 year CUFs will exceed 1.0 because the EAF adjustment
is not applied during the initial 40 years of operation. Jd Rather, some of the CUFs will exceed 1.0 at the
.beginning of the period of extended operation when the EAF adjustment is added to the CUF calculation.

" GALL Report, Vol. 2, Rev. 1 at X M-1,
5 Id at X M-2.
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for fhose plants.'” Thus,Entergy’s approach to addressing EAF, as set forth in Section 4.3.3 of
the LRA is adequate and acceptable

Notw1thstandmg this fact, on January 22 2008, Entergy submltted to the NRC a letter
clafifying' that the actions required by Commitment 33 will be implemented under the F.atigue
Monitoring Program, which is described in Section B.1.12 of Appendix B to the LRA.'”’
Specifically, Entergy has amended the LRA to include the following revised version. Qf

Commitment 33:

At least 2 years prior to entering the period of extended operation,
for the locations identified in LRA Table 4.3-13 (IP2) and LRA
Table 4.3-14 (IP3), under the Fatigue Monitoring Program IP2 and
IP3 will implement one or more of the following.

(1) Consistent with the Fatigue Monitoring Program, Detection of
Aging Effects, update the fatigue usage calculations using refined
fatigue analyses to determine valid CUFs less than 1.0 when
accounting. for. the effects of reactor water environment. This
includes applying the appropriate F¢,- factors to valid CUFs
determined in accordance with one of the following:

1. For locations in LRA Table 4.3-13 (IP2) and LRA Table
-4.3-14 (IP3), with existing fatigue analysis valid for the
period of extended operation, use the existing CUF.

2. Additional plant-specific locations with a valid CUF may
be evaluated. In particular, the pressurizer lower shell will
be reviewed to ensure the surge nozzle remains the llmltmg’
component. : :

3. Representative CUF values from other plants, adjusted to
or enveloping the IPEC plant-specific external loads may
be used if demonstrated applicable to IPEC. '

176 See NUREG-1743, “Safety Evaluation Report Related to the License Renewal of Arkansas Nuclear One, Unit
1,” Docket No. 50-313, Entergy Operations, Inc., (Apr. 2001) at 4-11 to 4-16; NUREG-1828, “Safety
Evaluation Report Related to ‘the License Renewal of Arkansas Nuclear One, Unit 2,” Docket No. 50-368,
Entergy Operations, Inc., (June 2005) at 4-15 to 4-17. Both NUREG-1743 and NUREG 1828 are available at
http://www.nrc. gov/readmg rm/doc-collections/nuregs/staff/.

' See Letter from Fred R.-Dacimo, Entergy, to U.S. Nuclear Regulatory Commxssnon “Subject: License
Application Amendment 2” (Entergy Letter NL-08- 021) (Jan. 22,:2008). '
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4. An analysis using an NRC-approved version of the ASME
code or NRC-approved alternative (e.g., NRC-approved
code case) may be performed to determine a valid CUF.

(2) Consistent with the Fatigue Monitoring Program, Corrective
Actions, reparr or replace the affected locations before exceedmg a
~ CUF of 1.0."

Accordingly, Commitment 33, which Entergy will implement under its Fatigue
Monitoring Program, demonstrates that the effects of EAF will be adequately managed for t{hel
period of extended operation, in accordance with 10 CF.R.§ 54.21(c)(1)(iii).  As the Board held
in the Oyster Creek license renewal proceeding, such a “docketed »cOmmitm'ent satisfies [a
licensee’s] regulatory obligation . . . 2 1n view of the above, TC-1 fails to establish that a
genuine dispute exists with the Applicant on a material issue of law or fact. Petitioner has failed

to controvert the aeceptability of the approach described in LRA Section 4.3.3, including
Commitment 33, which is fully consistent with 10 C.F.R. § 54.21(c)(1), Section X.M1 of the
GALL Report and NRC regulatory precedent.'®

Therefore, Petitioner’s claim that Entergy must broaden its TLAA arnalysis beyond the -

. /'/ .
- scope of the representative components identified in Tables 4.3-13 and 4.3-14, to identify other

components whose CUFs may be greater than one, does not establish a genuine dispute with the

178 See id., att. 2 at 15 (Commitment 33). Significantly, in its Safety Evaluation Report for the renewal of the
Pilgrim plant operating license, the NRC approved Entergy’s crediting of the Fatigue Monitoring Program in a
similar manner. See NUREG-1891, “Safety Evaluation Report Related to the License Renewal of Pilgrim
Nuclear Power Station,” Docket No. 50-293, Entergy Operations, Inc., (Nov. 2007) § 4. 3 3 at 4-44 to 4-50,
available at NRC ADAMS Accession No. ML073241016.

1% Oyster Creek, LBP-06-07, 63 NRC 188, 207 (2006).

180 See Millstone, LBP-04-15, 60 NRC at 89-90 (“Any contention that fails to directly controvert the apphcatlon or
© mistakenly asserts the application does not address a relevant issue, can be dismissed.”).
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Applicant.”™ As explained in the LRA and above, Entergy will evaluate the limiting locations

identified in NUREG/CR-6260 (shown in LRA Tables 4.3-13 and 4.3-14) ﬁsing a more refined
fatigue analysis consistent with the guidance of the GALL Report, Section X.M1."2 The GALL

Report states that corrective actions include “a review of additional affected reactor coolant

»:183°

pressure boundary locations. This is necessary only if the more rigorous analysis of the

)
limiting'locations cannot show that the actual CUF is less than 1.0.  The IPEC Fatigue
Monitoring Program corrective actions are consistent with those in the GALL report, Section
XMl in providing for a review of additional affected reactor coolant pressure boundary
locations in that situation.
Additionally, Petitioner’s claims that Entergy improperly relied on the “CUF of Record”
(40 years) instead of projecting the number of cycles to 60 years is factually incorrect, and thus is '
insufficient to establish a genuine dispute with the Applicant. LRA Section 4.3.1 states
explicitly that Entergy projected the numbers of cycles to 60.years for IP2 and IP3:
The numbers of cycles accrued to date have been projected to
determine the numbers of cycles expected at the end of 60 years of
operation. Tables 4.3-1 and 4.3-2 also show the projected values
for the period of extended operation. With the limited exceptions
discussed below, the projected numbers of cycles for 60 years of
operation do not exceed the analyzed numbers of cycles. 184
The LRA further explains how Entergy will address the “limited exceptions” mentioned

185

above. Among other things, the LRA explains that the Fati gue Monitoring Program tracks and

'] Contentions that proffer additional or stricter requirements than those imposed by NRC regulat‘ions’ are

inadmissible. See, e.g., Pacific Gas and Elec. Co. (Dlab]o Canyon Nuclear Power Plant, Umts 1 and 2), LBP-~
93-1, 37 NRC 5, 29-30 (1993).

82 LRA at4.3-21.
'™ GALL Report, Vol. 2. Rev. 1 at X M-2, Item 7.
18" LRA at 4.3-2 (emphasis added).

1 Seeid at4.3-2to 4.3-3,43-19 (addressing loss of power event for IP2 and charging system piping for 1P2).
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evaluates the design: transients and requires corrective actions if the numbers of analyzed

transients are approached.'® This ensures that the numbers of transient cycles experienced by the
plant remain within the analyzed numbers of cycles, and hence the component CUFs remain
below the values calculated in the design basis fatigue evaluations.'®’

b. TC-1 raises issues outside the scope of this proceeding by positing stricter
requirements than Part 54 -

TC-1 also is inadmissible because it posits stricter requirements than are contained in 10

C.F.R. Part 54 and addressed by NRC guidance, including the GALL Report. Thus, it falls
Qutside the scope of this proceeding. It is an impermissible challenge to NRC regulations and
88

the regulatory process designed to implement those regulations.'

Specifically, there is no legal or regulatory basis for Petitioner’s assertions, in its second

and third bases, that Entergy must use the higher environmental fatigue correction factors

reﬂected in LRA Tables 4.3-13 and 4.3-14 (i.e., Fep = 2.45 and 15.35). The GALL Report states

that “[flormulae for calculating the environmental life correction factors are contained in

NUREG/CR-6583 for carbon and low-alloy steels and in NUREG/CR-5704 for austenitic

stainless steels.”'®® The LRA states that Entergy fOHowed that guidance in determining the Feq
values indicated in LRA Tables 4.3-13 and 4.3-14 and uséd in its CUF calculatiovns.- Notably, in
its November 2007 Safety Evaluation Report‘(“SER’.’) for.the Pilgrim license renewal, the Staff
»expressly- approved Enteréy’s reliance -on the recdmmendatic')ns containe;i in NUREG/CR-6583

and NUREG/CR-5704 for performing EAF calculations.

14 at4.3-2.

187 ]d

' Peach Bottom, ALAB-216, 8 AEC at 20. -
' GALL Report, Vol. 2, Rev. 1 at X M-1.
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Also with regard to Petitioner’s second basis, there is no legal or regulatory requirement
" that Entergy use “generic CUF values” from NUREG/CR-6260 in ﬁiace of calculated
environmentally-adjusted CUFs for those limiting locations identified in LRA Tables 4.3-13 and
4.3.14 as designed to ANSI B31.1. vIn fact, in the Pilgrim license renewal proceeding, generic
CUF values from NUREG/C'R-626Q were specifically removed from the corresponding tables in
the Pilgrim LRA at the request of the NRC Staff.'”® Thus, Petitioner’s second and third bases
raise issues that are beyond the scope of the proceeding and not material to the Staff> license
renewal findings.
c. . IC-1lacks adequate support because its ba&es rely on unexplained,

conclusory expert opinion and unexplained, vague references to
documents

TC-1 also should be dismissed beéause it relies entirely on the vague and conclusory
'oplini'on of »Petitioner’s putétive expert, Dr. Joram Hopenfeld. This is particularly manifest in
Petitioner’s second and third bases, where Petitioner cites‘Dr. Hopenfeld’s “exp.ert judgment”
and “profess.ionél opinion.” With r'espectvto its second basis, Petitioner avers that, “[i]n Dr.
’Hopenféld’s exbert judgment, a Fe, of 17 would be more consistent with the data iﬁ
NUREG/CR-6909.”'§‘ Dr. Hopenfeld purportedly bases his Opiﬁion on “data in NUREG/CR-
6909,” but fails to explain' how- the unsp_eéiﬁea’ data are relevant to Entergy’s determination of
Fen Values. | | |

In fact, Dr. Hopenfeld fails to identify the specific portions of NUREG/CR-6909 on’

which he relies (no page or other citations are provided). Nor does he explain why Entergy

'%0 - See NUREG-1891, “Safety Evaluation Report Related to the License Renewal of Pilgrim Nucléar Power
Station,” Docket No. 50-293, Entergy Operanons Inc., (Nov. 2007), § 4.3.3 at 4-46 to 4-50, available at NRC
ADAMS Accession No. ML073241016.

1 Ppetition at 14, citing NUREG/CR-6909, “Effect of LWR Coolant Environments on Fatigue Life of Reactor
Materials,” ANL-06/08 (Feb. 2007). '
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should rely on the nondescript “data” instead of the Staff-recommended formulae contained in
NUREG/CR-6583 and NUREG/CR—5704 that is appropriately used to calculate Fe, vaiues.
Apparently, Petitioner expects the Board and parti¢s to surmise the nature and relevance ‘of‘tvhe‘
“data” upon which Dr. Hopeﬁfeld bases his opinion. This is not permitted under NRC rules and
legal precedent. |

o In NRC adjudications, “Im]ere assertions Without appfopriate explanation and support do
not satisfy the requirements of the coptention rule.”'*? Pétitioner fails to provide tHe Board with
“a reasoned basis.. or explanation for [its] conclusion” concerning Fe, values, and thereby
“deprives the Board of the ability:to maké the necessary, reflective assessment of the opinion as
it is alleged to provide a basis for the contention.""193 Such an ,explénation is especially critical
where the issue is both teéhnical' and plant/f)arameter-speciﬁc in nature. In particular, Petitic;ner v
alleges that a Fe, of 17 “would be more consistent with the data in NUREG/CR-6909'** than the
| ~ Fen of 2.45 used by Entergy in LRA Tabfés 4.3-13 a'nd 4.3-14. As those tables indicate, the 2.45
Fe, value ﬁsed by Entefgy is for low-alloy steels (designated “LAS” in the tables}. ' |

‘NUREG/CR-6909; the document on ‘which Petitioner’s expert purporte.dly relies,

discusses “[h]Jow various material, loading, and environmental parameters affect fatigue life and
how these 'effects are incdrporated into the ASME Code fatigue evaluations . . . for éarbén and
'low-ailoy steels, wrought and cast SSs [stainless steels], and Ni-Ct-Fe all(')ys.”'95 Chapter 4
discusses carbon and low-alloy steels | in particular, and addresses the calculation of

-environmental fatigue correction factors for those materials. Specifically, Section 4.2.13

2 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units | and 2), LBP-
02-4, 55 NRC 49, 84 (2002). :

. ' Private Fuel Storage, .BP-98-7, 47 NRC at 181 (emphasis added).

194 Ppetition at 14. ‘

19 NUREG/CR-6909 at 10.
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provides eduations for calculating Fen values for carbon and low-alloy steels,‘ based on
‘considera.tion of plant-speci.ﬁc variables including sulfur content of the steel, température,
dissé]ved oxygen level, and strainl'rate.196 '

| Significantly, Petitioner’s expert faiis to Vexplai‘n whether he relied on these equatibns or
any other.informatiion set forth in NUREG/CR-6909, or how he arrived at a F, of 17—
approximately seven times the value determined by Entergy following the guidance _Vsp‘eciﬁed.in |
the} GALL Report, as discussed above. The calculation of Fen‘valu.es depends on numerous plant-
specific parameters (e;g., dissolved oxygen), none of which PeAt_itionerb or its eXpert even
rﬁentions, let alone discusses in a manner that reveals the basis for Dr. Hdpenfeld’s “expert
judgment.”. Petitioner aléo ignores a statement in NUREG/CR—6909 that is contrary to its claim.
NUREG/CR-6909 states that; relative to the earlier expressions like those contained ‘in
NUREG/CR-65 83 (as used by Enterg);), the correction factors determined from quiation 28 for
low—alloy steels are “~ 18% lower.”'7 |

| Iﬁ view of the ab-ove,. Petitidner’s second basis 1s insufficient to support the admission of
TC-1.  An assertion of “engineering judgmént”——without any explanation or basis for that
judgment (i.e., the type of assertion made by Dr. Hopenfeld here)——is insufficient to support the |

198

conclusions of an expert engineering witness. ~© Moreover, merely “providing [a] document[] as

a basis for a contention, without setting forth an explanation of its significance, is inadequate to

support the admission of the contention.”'*’

19 14 at’38.
197 Id

% Texas Utils. Generating Co. (Comanche Peak Steam Electric Station, Units 1 and 2), LBP-83-81, 18 NRC 1410,
1420 (1983), modified on reconsid. sub nom., Texas Utils. Elec. Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), LBP-84-10, 19 NRC 509, 518, 532 (1984). :

"> Nuclear Management Co., LLC (Monticello Nuclear Generating Plant), LBP-05-31, 62 NRC 735, 750 (2005).
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Petitioner’s third basis fails for the same reason. It is yet another vague, unsubstantiated

assértion made by Petitioner’s alleged expert. Petitioner states as follows: ' )

In Dr. Hopenfeld’s professional opinion, based on Fe,s which have

been reported in the literature regarding component fatigue, (see

NUREG/CR-6909 and Makoto Higuchi, Revised Proposal of

Fatigue Life Correction Factor Fen for Carbon and Low Alloy

Steels in LWR Water Environments, Transactions of the ASME,

Vol. 1126 at 436-38 (November 2004)), it would be reasonable to

apply a representative correction factor of seventeen to the CUFs

in Tables 4.3-3 through 4.3-12.2%
Here,-' again, neither Petitioner nor Dr. Hopenfeld attempt to explain why it is supposedly
“reaso’hable” to apply a “representative” Fe, of 17 to the CUFs in Tables 4.3-3 through 4.3-12.
W_hile Petitioner need not prove its case at this juncture, to the extent it relies on the opinion of
an expert to support its proposed contentioh? that expert must provide some “reasoned basis or

»21Such an explanation is conspicuously lacking in TC-1,

. explanation for [his] conclusion.
‘ where it is entirely unclear what information in the_referenced documents Petitioner purports to
rely on to support Dr. Hopenfeld’s “professional opinion.” By failing to éxplain the nature and
' refe'renc._e-of NUREG/CR-69Q9 or the Higuchi ASME paper, Petitioner again disrégards the
' C'omr_nission’s_ admoniﬁon that'vagué references to documents will not éufﬁce to support the
admission of con’[e.ntior‘l.?'02 In short, “the ihformation, facts, and expert opinio@s provided by the

. petitioner will be examined by the Board to confirm that they do indeed supply adequate support

for the contention.”?” Respectfully, Entergy submits that, upon completion of such an

200 Ppetition at 15.

2V American Centrifuge, CLI-06-10, 63 NRC at 472. St
%02 Seabrook, CLI-89-03, 29 NRC at 240-41. '
2% Monticello, LBP-05-31, 62 NRC at 750.

42



¢

examination, this Board cannot conclude that Petitioner has provided sufficient explanation of
the proffered bases for its contention.

In s.ummar.y,v TC-1 1s inadmissible, in part, because it fails to demonstrate that Entergy’s
treatment of environmentally-assisted fatigué in the LRA is in any way inconsistent V\-/ith NRC
regulationé and guidance or otherwise inadequate. Petitioner seeks to create that impression by

positing stricter or additional requirements than are prescribed by NRC regulations. -Moreover,

while Petitioner claims to support TC-] with “expert opinion,” ﬂ)_ét opinion is conclusory and not
sufficient to sﬁpport the admission of that contention. A petiti_oner has the burden of bri'nging
- contentions meeting the pleading requirements, ahd a licensing board may not éupply missing
information or draw inferences on behalf of. the Petitio»ner.zo4 Rivérkeeper has not met that
burden with respect to TC-1. |

B. . Proposed Contention TC-2: Flow-Accelerated C_o'rrosilon (“FAC”)

1..  Overview of Contention and Supporting Bases

In this propose'di contention, Petitioner claims that Entergy"s program for mahagement of
| ‘FAC fails to comply with 10 CF.R. § 54.2-1(21)(3).'205 Section 54.21(a)(3) requires that, for each
structure and component identified in Section 54.21¢a)(1), -the_ Appliéa’nt “dembnstraté thaf the
effects of aging will be adequately m’anaged so that the intended function(s) will be maintained

33206

consistent with the CLB for the period of .extended operation. Petitioner claims that its

contention and related bases aré supported by the Declaration of Dr. Joram Hopenfeld.

2% Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication Facility), LBP-01-35, 54 NRC
403, 422 (2001). ‘ : .
25 Petition at 15.

™ 10CFR. §5421(2)3).
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_‘Petitioner argues, in prtncipal-part, that Entergy’s FAC program “is deficient because it
has not demdnstrated that t:omponents in the [IPEC] piant that are Within the scope of the license
“renewal rule and are vulnerable to FAC will be adequately inspected and maintained during the
license renewal term.”2"’ “In particular,‘ Petitioner alleges thatv “Entergy’s program for
management of FAC is deficient because it relies on the computer code CHECWORKS, without
sufficient benchmarking of the [IPEC] operéting parameter's.”208 In this same vein, Petitioner
further cletimﬁ that Entergy has failed to demon’straté “a good trback record with use of |
‘CHECWORKS."??
Finally, Petitioner_claims that the LRA “fails to specify the method andvfrelquency of .

component inspections or criteria for component repair or replacement.”?!® Petitioner alleges

~ that Entergy fails to follow the Stand‘ard Review Plan ghidance in NUREG-]SOO. Petitioner

| proclaims that. Entergy “has no meaningful program to address FAC aging phenomena. w2l

2. TC-2 Is Inadmissible Because It Fails To Establish A Genuine Dispute With The
Applicant On A Material Issue Of Law Or Fact, Raises Issues Outside the Scope_
of This Proceeding, And Lacks Adequate Factual or Expert Support

As discussed below, Petitioner fails to satlsfy the contention admissibility criteria
specified in Section 2.309(f)(1). First, TC-2 does not directly controvert the LRA,vvand thereby
fails to establish a genuine dispute with the Applicant, contrary to 10 C.FR. § 2.309(1)(1)(vi).
Second, TC-2 lacks adequaté_ factual or expert opinion support, ‘contrary to 10 CFR

§2.309(f)(1)_(vi).1 Specifically, Petitioner relies on coﬁclusory “expert” opinion that lacks the

27 Petition at 16. .

208 Id

27 14 at 20.
2014 at 16.
2 1d at 23

44



“reasoned basis or explanation” demanded by the NRC pléading rules.?'? Additionally, inspfar
as it challenges the basic aspe.cts. of the NRC regulatory process and posits “requirements” that |
do not exist, TC—é raises issues outside the scope of this proceedihg, contrary to 10 C.F.R.
§ 2.309(f)(1)(i11). Finally, TC~2 fails to raise a concém.that is material' to the outcome of the
Staff’s review éf the LRA, contrary to 10 C.F.R. § 2.309(f)(1)(iv). Thus, TC-2 is inadmissible in

its entirety.

a. TC-2 fails to establish a genuine dispute with the Applicant on a material
issue of law or fact

It is beyond cavil that a contention which does not directly controvert a position taken by
the applicant, in the application, is subject to dismissal *"? Here, Petitioner has failed to clear that
- hurdle, by not démOnstrating that the LRA is deficient in some material respect.?* As an initial
matter, the IPEC FAC Program complies with 10 C.F.R. § 54.21 as well as the GALL Report- -
_(NUREG-]SOI), contrary to Petitioner’s claim.2’® As the LRA states, the IPEC FAC Program is
consistent with the program described in the Section XIM17, “Flow-Accelerated Corrosion,” of
the GALL Report.” 16" As described in the GALL Report, an acceptable FAC program: -

- relies on implementation of the [EPRI] guidelines in the Nuclear
Safety Analysis Centet (NSAC)-202L-R2 for an effective [FAC]
program. The program includes performing (a) an analysis to
determine critical locations, (b) limited baseline inspections to
determine the extent of thinning at these locations, and (c) follow-

_up inspections to confirm the predictions, or repairing or replacing
components as necessary.>”

*2 Private Fuel Storage, LBP-98-7, 4TNRC at 181.
B Comanche Peak, LBP-92-37, 36 NRC at 384.

* Turkey Point, LBP-90-16, 31 NRC at 521 n.12.

15 Ppetition at 15.

2® LRA, App. B at B-54.

217 GALL Report, Vol. 2, Rev. 1 at XI M-61.
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The GALL Report further states that, “[’i]o ensure that all the aging effects caused by
FAC are properly meinaged, the program includes the use of a predictive code, such as
CHECWORKS, that uses the-imp_]ementatibn guidance of NSAC-202L-R2 to satisfy the criteria
specified in iO C.FR. Part 50, Appendix B” concer’ning- control of special processes.?'®
Significantly, the GALL Report states as follows with respect to CHECWORKS:
CHECWORKS or a simil_ar predictive code is used to predict
component degradation in the systems conducive to FAC, as
indicated by specific plant data, including material, hydrodynamic,
and operating conditions. CHECWORKS is acceptable because it
provides a bounding analysis for FAC. CHECWORKS was
developed and benchmarked by using data obtained from many
plants. The inspection schedule developed by the licensee on the
basis of the results of such a predictive code provides reasonable

assurance that structural integrity will be maintained between
inspections_.219

Thus, V_En‘tergy’s use of CHECWORKS—the focus of ‘.TC-2——_is consistent with
longstanding industry practice and the G.ALL Report. The NRC Has statéd explicitly that “lajn
._applica’nt may reference the GALL report iﬁ a license r'enewalAapplication to demonstréte that the -
programs at .the applicaﬂt’s facility.correspond to those reviewed and approved in the GALL
‘report and that no further staff review is required.”zzo' Indeea,' the GALL Report “has beén
referenced in numerousv license renewal gpplications [Jasa bésis for aging manégement reviews
tQ saﬁsfy the 'regulatory criteria contained in jO CVFR [§ 54.21].”22}
| Thus, to the ex‘tent..TC-Z takes issué with the adequacy of Entérgy’s FAC Program, it

fails to establish a genuine dispute on a material issue of law or fact. ‘Entergy’s reliance on the

1

218 Id. A .
* Id at XIM-61 to M-62.
20 1d. atiii.

21 GALL Report, Vol. 1;Rev. 1 at2. .
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CHECWORKS code is reasonable and appropriate. Morédvér, as explainéd ‘below, Petitioner’s
statement that the'_ LRA improperly excludes elements of the FAC ?rogram approved - by
NUREG-léoo, Revision 1 (the SRP-LR) is incorrect. 22

Petitioner references SectionA A.1.2.3 of the SRP-LR in support of its asserﬁon-.
Pétitioner’s reliance on SRP-LR is misplaced, howéver. Section A.1.3.3.6 of the SRP-_LR_
appears within’ Appendix A and is part 6f Branch Technical Position RLSB-l.» As such, the
guidanée coﬁtained therein is intended to assist the NRC Staff in performing_its safety reviews of
LRAs.*? 1t does not impose on an apﬁ_licant any requirements with regard to the content of an
LRA. The SRP-LR notes_that “10 C.F.R. § 54.21 specifies, in general terms, the technical
information to be supplied in the [LRA]‘.”224 It also indicates that RG 1;1 88 endorses NEI 95-10,
and that those documents provide guidance on the format and content of an LRA.

Accordingly, Entergy prepared its LRA in accordance with NEI 95-10, which provides
NRC-end‘Orsed guidance on the format and cqnient Qf an LRA.”® NEI 95-10, Rev..6, includes
A'ppendix D, Standard License Renewal Applic-ation Format. Appendix D specifies the content
of an LRA for programs that are compared to a GALL Report prograrﬁ. ‘As A_ppehdix B, Section
B.0.1 of the IPEC LRA explains: D "

Each aging management program described in this appendix has
ten elements in accordance with the guidance in NUREG-1800
Appendix A.l1, “Aging Management Review - Generic,” Table
A.1-1, “Elements of an Aging Management Program for License

Renewal.”  For aging management programs that are comparable
to the programs described in Sections X and XI of NUREG-1801,

222 Ppetition at 16.

23 The SRP-LR states that its “principal purposes . . . are to ensure the quality and uniformity of stqff reviews and
to present a well-defined base from which to evaluate applicant programs and activities for the period of
extended operation.” NUREG-1800, Rev. 1 at 1 (emphasis added): :

2414, ,
2 The NRC endorsed NEI 95-10, Revision 6, in Regulatory Guide 1.188.
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. 228

Generic Aging Lessons Learned (GALL) Report, the ten elements
have been compared to the elements of the NUREG-1801 program. .
For plant-specific programs which do not correlate with NUREG-
1801, the ten elements are addressed in the program evaluation. %
As Appendix B, Section B.0.2 of the LRA further explains, for_those aging management
~ programs that are comparable to the programs described in Sections X and XI of NUREG-1 801,
the program discussion includes: (1) Program Description, (2) NUREG-1801 Consistency, (3)
Exceptions to NUREG-1801, (4) Enhancements, (5) Operating Experience, and (6)
Co'nclusion.227 Essentially, the full 10-element program description in the GALL Report is
~ incorporated by reference into the LRA. The IPEC FAC Program, as described in Appendix B,
Section B.1.15 of the LRA, is one of those programs; i.e., it is comparable to or consistent with
the GALL Report, with no exceptions. Thus, contrary to Petitioner’s claim, no GALL Report
program elements have been improperly excluded from the LRA. Petitioner therefore fails to
identify any omission or deficiency in the LRA.
b. TC-2 raises issues outside the scope of this proceeding to the extent it
challenges the adequacy of the CHECWORKS maodel rather than the

adeguacy of the IPEC LRA and posits requirements beyond those lmgosed
by Part 54 or contemplated in the GALL Report

At its foundation, TC-2 is nothing more than a general attack on the accuracy with which
CHECWORKS can predict.actual wear or wall thinning rates. For example, Petitioner states:
“Entergy 1is ﬁnduly opt_imi'stic in believing that.“one set of data points following the power
. stretch wou@d improve the accuracy of wear predictions.”228 Simileirly, Petitioner also contends

that, “[iJn addition to re-benchmarking, it is essential for Entergy to demonstrate that it has a

% LRA, App. B at B-I.

27 Jd By contrast, for “plant- spec1ﬁc programs, the program description, ten elements, enhancéments, and
conclusion are presented in the LRA. '

Petition at 21 (emphasis added).
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suécessful track record of using CHECWORKS over a long period of time.”?® Petitioner avers
that such a demonstration is necessary because of an alleged .“long histor& in whiéh ‘
CHECWORKS has not been successful in predicting wall thinning.”?*° |

~ Petitioner’s claims are directly contrary to conclusions reached by the NRC regarding the
acceptabih’t.y of CHECWORKS. The NRC Has expressly approved the use of CHECWORKS as
| part of licensee renewal FAC Prégrams. In this regard, the GALL Report states that

“CHECWORKS is acceptable because it provides a bounding' analysis for FAC [and] was

developed and benchmarked,by using data obtaihed from many plants,” and that its use

~ “provides reasonable assurance that structural integrity will be maintained between

. . 1
inspections.”?

Consequently, to the extent TC-2 contests the adequacy of CHECW_ORKS, it is nothing
short of a ;direct challerige to an NR"C approved method. The GALLVRepo‘rt, like other NRC
guidéﬁce, is iﬁtend_ed to facilitate licensee compliancé with NRC fequirements in Pért 54 and to
establish uniformity in the Part 54 regulatory process.. The observations of the Board in the

Pilgrim license renéwal proceeding, albeit directed at another NRC-éccepted computer code (i.e.,

- MACCS?2), apply equally well to the CHECWORKS code:'

[T]t is necessary for the Staff to take a uniform approach to its
review of such analyses by license applicants and for performance
of its own analyses, ‘and it would be imprudent for the Staff to do
otherwise without sound technical justification. Where, as here,
these analyses are customarily prepared using the . . . model, and
where this code has been widely used and accepted as an
appropriate tool in a large number of similar instances, the Staff is
fully justified in finding, after due consideration of the manner in

29 1d at21.
230 Id
21 GALL Report, Vol. 2, Rev. I at XI M-61 to M-62 (emphasis added).
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which the code has been used, that analysis using this code is an'v,
acceptable method for performance of [the] analysis.”?

As su.ch, TC-2, inasmuch as it is a general attack on the adequacy of the CHECWORKS model,
is inadmissible because it seeks to litigate an issue that is beyond the scope of this proceéding.
Spec‘iﬁcz;lly, a contention that challenges the basic structure of the NRC regulatory process, or
that simply presents a petitioner’s views about what NRC regulatofy'policy'or p'ra_ctice' “should”
be, does not bresent a litigable‘issue.23 3

Also Beyond the scope this proceeding—and therefore inadmissible—is Petitioner’s
claim that Entergy must “provide detailed information regarding the method and frequ'ency of
component inspections and its criteria for repair or replacement” as part of its LRA.**
Specifically, citing. alleged “large uncertainties in -CHECWORKS,” Petitioner contends that’
Entergy must “devlelop criteria which wou]d define when a component must be 'replac_ed, what
should be the minimum inSpectioh grid size and the frequenc\y of inspection.”**

Petitioner providgs no legal or regulatory.basis fof this assertion. Petitioner cités 10
CFR. § 54.21(c), but that regulation addresses time—lim.ite.d aging analyses. It does not
prescribe the coﬁtents of an LRA as it pertains to aging managerhent pfograms, such as the IPEC
.FAC.Prog'ram. As discussed above, Pétitibner’s reliance on Section A.1.2.3, bf SRP-LR also is
| miSpla(;ed. Entergy’s FAC Prqgram is consistent with the GALL Report—the germane_NRC

| guidance document—taking no exceptions to the required program elements. The GALL Report

acceptance criteria indicate that “minimum allowable wall thickness” is the acceptance criterion

z2 Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), LBP-07-13',7(slip op. at 9) (Oct. 30, 2007).
23 private Fuel Storage, LBP-98-7, 47 NRC at 179 (citing Peach Bottom, 8 AEC at 20-21 & n.33).
2% Ppetition at 23. '

235 Id
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for pfojections.zgﬁ The NSAC-202L guidelinés cited in the. GALL'Rep@rt and the LRA also -
include guidance on inspection grid size and inspection schedules.

In any event, Petitiongr’s claim is moot in view of information that has been on the IPEC
docket for sevéra] years. Specifically, in support of iis request for NRC approval of the 2005
IPEC Upit 3 power uprate, Entergy provided detailed ‘information on the methbd and frequency
.of component inspections and the criteria for repair or replacement in response to a Staff RAL%?
Petitioner presents no information to suggest that the approach d’escribed therein is inadequatei
Nor does it suggest any altematiye approach with regafd to the method and frequency of
component inspections and the criteria for repair or replacement. Thus, not only has Petitioner
raised a non-litigable issue (by incorrectly claiming that Entergy must include such information
and criteria specifically in its LRA), it has failed to establish a genuine dispute with the
Applicant on a material issue of léw or fa‘ct. Indeed, as ex'plained above, the information -
Petitioner claims is unavailable is, in fact, present in the _GA‘LL Rebort, the NSAC-202L
guidelin‘es7 and the IPEC docket. |

C. 1C-2 lacks adequaté factual or expert opinion support

@ T C 2 is based on the unacceptablhvggue and conclusory opinion
of a purported expert who has not demonstrated. that he has any
expertise in the use or “benchmarking” of CHECWORKS

As noted above, Petitioner attempts to contest the adequacy of Entergy’s FAC Program

by contending that it has not adequately “re-benchmarked” CHECWORKS to account for

26 GALL Report, Vol. 2, Rev. 1, at XI M-62 (Item 6).

#7  The Staff asked Entergy to “[d]escribe the criteria for repair or replacement of components that have changed as
a result of FAC.” Entergy’s detailed response in contained in Response FAC-1b on page 28 (of 35).of
Attachment 2 (“Additional Information for IP3 SPU License Amendment Request, Based on NRC RAls Issued
November 5, 2004) to NL-04-156, Letter from F. Dacimo, Entergy, to U.S. Nuclear Regulatory Commission,
Subject: Supporting Information for License Amendment Request Regarding Indian Point 3 Stretch Power
Uprate (TAC-MC 3552) (Dec. 15, 2004), available at NRC ADAMS Accession No. ML043570365.
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“changes in plant operating parameters.”>>® In particular,‘Pe;(itiorier cites changes in “velocities,

temperatures, coolant chemistry, and steam moisture” associated with powér upfates of 3.26%

and 4.85% for IPEC.Units 2 and 3 that the NRC approved in October 2004 and March 2005,

respec_tively.239 Although Petitioner acknowledges that Entergy explicitly addresses this issue in

ts LRA, it accuses Entergy of being “unduly optimistic in bélieving thét one set of data points
: foilowing the power Strefch would improve the accuracy of wear predictions.”**° |
Petitioner’s unduly vague and conclusory afguments fail to support admission of TC-2.2*!

In paﬁicular, Petitioner provides no reasoned explanation or technical analysis of why Entergy’s
updates of the CHECWORKS FAC models for IP2 or IP3 to address “changed wear rates due to
the recent power uprates” are inadequate. Petitioner offers only the ipse dixit that, depending on
the complexity of the piping geometry, it would take any where from six to 15 years of
] inspectioﬁ data cdilection to properly benchmérk the IPEC CHECWORKS models for a giveh
“set of plant parameters.**? Petiti;)nef provides absélutely no definition of “benchmarking,” nor
}does it describe what that process entails. Moreover, Petitioner fails to explain why a minimum
of six years—and as many as /5 years—are purportedly required to “re-benchmafk” the

CHECWORKS‘ FAC models for changes of less than 5 percent for primary operating -

* parameters. In short, Petitioner’s assertions lack an adequate foundation; indeed, they defy

common sense.

8 petition at 21.

239 Id

20 14 at (emphasis added). As petitioner acknowledges, the LRA states that operating experience for IP2 and IP3,

including “inspection data from the outage inspection” and the changes to FAC wear rates due to the recent
power uprates “was accounted for in the most recent updates of the respective FAC models.” LRA, App. B at
B-54.

1 Millstone, CLI-01-24, 54 NRC at 359-60 (statmg that admissible contentions “must explam with spec1ﬁc1ty,
particular safety or legal reasons requiring rejection of the contested [apphcatnon]”)

22 Petition at 21.
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Peﬁtioner further stafes that TC-2 “is suppbrted by the expert Declaration of Dr. Joram
‘Hopenfeld.” The Hopenfeid Declaratioﬁ, theVer, offérs no infqnnation or discﬁssion beyond
that presenied in the Petition itself. It merely states that he assisted in the preparation of.TC-2,
and that “the factual statements in [that contention] arve true and correct to the best of [his]

~ knowledge, énd the éxpressions of opinion in the contention[] are bases on [his] best professional -

»283 A discussed above (see Section IV, supra), unsupported conclusory assertions— -

~judgment.
even by an alleged expert—cannot support the admission of ‘a proffered contention.*** The
Commission has expressly admonished that “an expert opinion that-merely states a conclqsion
(e.g., the application is deficient, inadequate, or wrong) without providing a reasoned basis or
explanation for thaf conclusion is inadeqﬁate because .it deprives the Board of the ability to make
‘the necessary, reflective assessment of the opinion.”245
| In summary, Petitioner has not provided sufficient information to support the assertion
that Entergy has not sufficiently “benéhniar_ked” the CHECWORKS FAC models to account for
small changes in plant parameters resulting frém the 2004 and 2005 power uprates. To thé
extent TC-2 relies on the alleged “expert opiﬂion” éf Dr. Hopenfeld, it is i‘nadmissib.le. Whether
- or not Dr. Hopenfeld has expertise in ihe use .o‘f CHECWORKS—Whic_h Petitioner do¢s not
‘demonstrate—his opihioﬁ is conclusory and insufficient to satisfy 10 C.F R § 2.309(H(1)(v).
() TC-2lacks adéquate factual support because the reference

materials on which Petitioner and its “expert” rely do not support
Petitioner’s arguments :

3 Declaration of Joram Hopenfeld at 1-2.

248 See Fansteel, CLI-03-13, 58 NRC at 203. In addition, neither Dr. Hopenfeld’s Declaration nor his curriculum
vitae provide any indication that he has expertise specifically in the use or “benchmarking” of CHECWORKS.

5 American Centrifuge, CLI-06-10, 63 NRC at 472 (internal quotes and citation omitted).
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In attempﬁn’g tb demonstrate the alleged “limitc;d effectiveness” of CHECWORKS in
predicting Wall thinning, Petiiionér felies principally on two documents, neither of which
supporté adﬁission of Petitioﬁer’s contention. First, Petitioner quotes a statemeﬁt made by a
member of the ACRS Subcommittee on Thermal Hydraulics Phenomena during a January 26,
2005, meeting of the Subcommittee.”*®  The quoted statement does not‘ directly controvert a
position taken by Entergy in its Application. The January 2005 meeting concerned a request for
an EPU of 8 percent (roughly twice the fecent stretch power uprates approved for IPEC) at the
Waterford plant. Peﬁtioner makes no attempt to explain how the plant-specific data discussed
during that ACRS meeting are relevant to the Indién Point FAC Program and Entergy’s use of
CHECWORKS for purp(;s"e's of -licnzense réneWal.

Second, when read in context, the statement of Dr. Ford,quoted by Petitioner cannot be‘
construed to.m'e'an. that Waterfofd’s reliance on CHECWORKS is unacceptable, let alone
Entergy’s use Qf tflaf code. Petitioner simply ignores subsequent exchanges between members of
the ACRS Subcommittee and 'indﬁstry or NRC representatives that prdvide important additional
insights into the Waterford plant’s and.the industry’s use of CHECWORKS. The gist of that
| dialogue 'is that, while CHECWORKS sometimes underéstimates wear rates, it also&ields |
precisé and accurate results in fnany cases, and is not the only tool or source of information
rélied upon by a licensee in determining inspection priorities.”*” Moreover, licerisees can and do

make appropriate adjustments both with respect to the scope of their inspections and calibration

N

246 Ppetition at 22 (quoting statement made by Dr. F. Peter Ford, as contained in transcript of January 26, 2005,
meeting of the ACRS Subcommittee on Thermal Hydraulics Phenomena, available at ADAMS Accession No.
ML050400613 (hereinafter “ACRS Transcript”)).

27 See, e.g., ACRS Transcript at 240-48; 355-57.
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of their CHECWORKS models.**® Finally, it wanaﬁts meﬁtion that, in approving the Waterford
EPU, the NRC Staff, in its Safefy Evaluation, specifically noted that the licensee had Submitted a
comparison of predicted wall thickness versus measured wall thickness of sample piping, and
that “[t]he data show that the Qvall thickness prediction by CHECWORKS isponservative.”z”
Petitioner’s reliance on select data extracted from NUREG/CR-6936 similarly fails to
-support admission of its proposed con.tention.zsl0 Citihg. Table 5.15 (Summary of Service
Experience Involving Flow-Accelerafed Corrosioh) of NUREG/CR-6936, Petitioner notes that
the nﬁmber of reported through wall failures in PWR plants was 89 and 150 during the 1970-

1987 and 1988-2005 periods, respectively.”®' Based on those data, Petitioner concludes that

% For example,. during the meeting, Mr. Rob Aleksick of CSI Technologies, an individual whom, by his. own
" account, is very familiar with FAC issues and the use of CHECWORKS, stated during the meeting:
Some [CHECWORKS] runs results are imprecise and-some more precise. And
we look at both accuracy -and precision. Programmatically we account for that,
that reality, by treating those runs that have what we call well calibrated results,
i.e., precise and accurate results coming out of the model that are substantiated
by observations, we treat those piping segments differently programmatically
than we do areas where the model is less good. If the model results do not
correlate well with reality, different actions are taken primarily increased
inspection coverage to increase our level of confidence that those systems can
continue to operate safely.

In addition to the CHECWORKS results many other factors are considered to
assure that the piping retains its integrity, chief among these are industry
experience as exchanged through the EPRI sponsored CHUG group. Plant
~experience local to Waterford in this case. And the FAC program owner
maintains an awareness of the operational status of the plant so that, for
example, modifications or operational changes that occur are taken into account
in the inspection of the secondary site FAC susceptible piping.

ACRS Transcript at 245-56.

2 Safety Evaluation by the Office of Nuclear Reactor Regulations Related to Amendment No. 199 to Facility ’
Operating License No. NPF-38, Entergy Nuclear Operations, Inc. (Waterford Steam Electric Station, Unit 3),
Docket No. 50-382 at 19 (Apr. 15, 2005) available at NRC ADAMS Accession No. ML051030068.

20 See Petition at'22 (citing information from NUREG/CR-6936, PNNL 16186, “Probabilities of Failure and
Uncertainty Estimate Information for Passive Components — a Literature Review” (May 2007), available at
http://www.nrc.gov/reading-rm/doc-collections/nuregs/contract/cr6936/.)

B 1d at 22.
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“V[t]his represents.an annual failure rate of 8 and 8.8, clearly demonstrating that CHECWORKS is
not effectiVe in r‘educi_ng the number [of] pipe failures..”25 2

| Petitioner’s characterization of the data-reported in NUREG/CR;6936 is spurious at best.
.As the text of the report states, Table 5.15 “sl;ows the pre-1987 and post-1987 service experience
as an indicatien of ihe effectiveness of | FAC mitigation progréms implemented by industry in the
aftermath of lessons learned from FAC-induced pipe failures at Trojan in 1985 and Surry Unit 2
in 1986 253 NUREG/CR 6936 further empha51zes that “[t]he cause and effect of FAC is well
understood, and the vindustry has implemented FAC inspection programs, as well as piping
replacement using FAC-resistant materjéls such as stainless steel, cafbon steel cla;i on the inside
diameter - _with stainless steel, 0} chrome-molybdenum alloy steel.”®  Thus, contrary to-
Petitioner’s claim, NUREG/CR-6936.indicetes that industry has made significant progress in
addfessing the issue of FAC, particularly given thét the .numb'er of FAC-related failures logically
| would be eXpected to increase over time as operating plents age. At the very least, NUREG/CR—
6936, which contains no mention of C’H‘ECWORKS, does not supporf the conclusion that the use
of CHECWORKS as part of a licensee’s FAC Program is unacceptable. Thus, NUREG/CR-
6936 provides no support for the admission of Proposed Contention TC-2.

Petitioner also states that, duﬁng the past‘three years,. pipe-thinning events have occurred.

at Duane Arnold, Hope Cre_ek, 'Clinten, Braidwood, LaSalle, Peach Bottom, Palo- Verde,

Palisades, Catawba, Calvert Cliffs, Kewaunee, Browns Ferry, ANO, and Salem.? P.etiﬁoner

252 Id.

253 NUREG/CR-6936 at 5.25 (emphasis added).

B4 pd, '

255 Petition at 22. We note that Petitioners have provided no references regarding the purported events. The Board

- may not make inferences or assumptions of fact to compensate for Petitioner’s failure to supply adequate
information. See, e.g., Palo Verde CLI-91-12, 34 NRC at 155.
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states that “[sJome of these plants have received a power uprate approval and are operating at

2% The implication is that operation at increased power levels

increased power levels.
ﬁecessarily results n unacceptable increasedvfates of flow-accelerated corrosion. -

Petitioner, howeVer_, provides no explenation of the “pipei—th'inning events” to vw‘hich it
alludes, and is silent regarding how those -events call into question Entergy’s uee of
CHECWORKS at Indian Point for purposes of license renewal. Pe’_(i_tioner’s'vague references to
'uﬁspeciﬁed‘ past pipe-thinning events thusfai] to esteblish the existence of a genuine dispute on a.
material issue of law or fact. |

Siinilarly, in Section B of its Petition, Riverkeeper asserts that “FAC poses a significant
safety'risk at nuclear power plants, as demonstrated by. numerous instances of ﬁnaddressed |
"FAC."®7 Petitioner lists incidents thatloccurred at Sufry (1986), Miharria nuclear power plant in
Japan (2004), San Onofre (1990 and 1993), and Fort Cathoun (1997). While Entergy does not
dispute that FAC is an impox’taﬁt safety’concern for any nuclear poWe_r plant, the issue can hardly
‘be said fo be ‘-‘ﬁnaddressed” at IPEC. As set forth in the LRA, Ente'rgy’s IPEC FAC program is
consistent With that approved by the GALL Report. Petitioner again fails to explain ,hOW, if at
all, the cited events relate to, let aloﬁe demonstrate a deficiency in, the IPEC FAC Pregram.

In brief, none of the documentary. material reiied upon by Petitioner supports the
admission of its contention. Dchmentafy material is subject ‘to Board ecmfiny “both for what it

9258

does and does not show. Given Petitioner’s mischaracterization and complete lack of -

256 Id. o
»7 1d ar18. _
% Yankee, LBP-96-2, 43 NRC at 90.
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explahation of the documents discussed above, those documents cannot provide the basis for a

litigable contention.”

‘d. TC-2 fails to explain how the asserted deficiencies in CHECWORKS
present a safety concern and/or are material to the outcome of the Staff’s
licensing review

Contentions alleging an error olr omission in an application must eétablish some
Signiﬁcént link Between the claimed deficiency and protection of the health -end safety of the
public or the environment.** .Here, Petitioner has failed to -establish such a link. TC-2
challenges the accuracy with which CHECWORKS can predict actual wear or wall thinning
rates. Yet Petitioner concedes that even thhout the prolonged “benchmarkmg” that Dr. .
Hopenfeld claims is necessary, 'CHE/CWORKS is “good fof establishing relative inspection
priorities and providing.a pldtform Jor ébllecting and evaluating plant data on FA ¢ This
begs the question: Hdw can there be a genuine, litigable dispute that warrants further exploration
_be this Board, when Petitioner’s own expert acknowledges that CHECWORKS is suitable for»
the very purposes for which Entergy uses it?

Petitioner plainly reéogrlizes the prediction of wear rates by CHECWORKS isnotanend
unto itself. Specifically, CHECWORKS is only one tool or source of'information—a “predictive
code” in the words of the GALL Report—used by Entergy to identify areas of piping tllai are
fnosl susceptible to flow-accelerated corrosion.”®? In “establishing relative inspection .priorities,”

Entergy considers CHECWORKS predictions in conjunction with trend data from actual

- Georgia Tech Research Reactor, LBP-95-6, 41 NRC at 300. »
20 Millstone, LBP-04-15, 60 NRC at 89. '
261 petition at 20 (emphasis added). »

%2 GALL Report, Vol. 2, Rev. 1 at XI M-61
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inspéctions, operating experience, and engineering jﬁdgment, aniong other sources of
" information.2®® | | |

Aaditionally, the 'calibration of CHECWORKS is an ongoing, iterative prdces_s. As new
plant-specific information is obtained during plant inspections, Entergy uses that information to
~ adjust the wear rate estimates obtained from CHECWORKS to levels that reflect the plant’s‘
 configuration, water chemistry, and operating conditions. Consistent with this approach, Entergy
-com-p‘leted. updates of the [P2 and IP3 CHECWORKS models on September 12, 2006, and
October 25, 2005; respectively tb ianrporate inspeétion data :(from tﬁe 2R17 and 3R13"
inspéctiOns, respectively). Aé Entergy explained during the NRC AMP audit:

Power uprate changed feedwater and steam flow rates, and
temperatures, which in turn changed local chemistry values. All of
these factors affect wear rates due to FAC. The pre-uprate
CHECWORKS model did not address the changes resulting from
the Appendix K and stretch- power uprate. The - update of the
CHECWORKS model reflects all plant power level changes (the
original power level, Appendix K uprate and stretch power
Uprate). : ‘

Historical (pre-uprate and . Appendix K uprate) operating

- conditions remain within the model, associated with the applicable
operating cycles. This ensures that the model’s predictions of total
current and future wear will be as accurate as.possible because the
predictions will be based on both historical and current operating
conditions.*®*

2 See LRA at B-54 to B-55; GALL Report, Vol. 2, Rev. 1 at XI M-61 to M-62.

24 See Attachment 1 (“Questions and Answers from the NRC Team Audit — Aging -Management Programs”) to
NL-07-124, Letter from F. Dacimo, Entergy, to U.S. Nuclear Regulatory Commission, Subject: Supplement to
License Renewal Application (LRA) at 10 (Response to Item 45) (Oct. 11, 2007) (hereinafter “AMP. Audit
Response”) (available at NRC ADAMS Accession No. ML072910276) (emphasis added). Items 43 through 49
of the AMP Audit Response provide additional details regarding Entergy” FAC Program and its use of
CHECWORKS. According to the CITRIX-based version of ADAMS, the AMP Audit Response was released
to the public on October 26, 2007, nearly three months ago (and over-a month before Petitioner’s November 30,
2007, filing deadline). Riverkeeper makes no mention of that document in its November 30, 2007, Petition.
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Notably, before Entergy enters the period of extended operation, theré will be at least
three additional sets of inspection data, based on the current refueling outage.schedule. Thug,
contrary to Petitioner’s misleading suggestion, Entergy does not, and will not, rely only on “one
set of data points™® to calibrate the CHECWORKS models to reflect changes in— plant
conditions. As the ‘foreg'oing suggests, each and every additional set of data serves to improve
the accuracy of the 4IPEC CHECWORKS models. In this régard,‘ Petitioner provides no
infoi_‘maﬁon to .contravehe the GALL Report’s4 conclusion that “[t]he inspection schedule
developed.by the licensee on -.the basis of the results of [CHECWORKS] provides reasonable
assurance that strué:tu'_ral integrity will be maintained betweén inspections.”*% Hence, TC-2 fails
to_estvablis'h that any “particﬁlaf safety or legal reasons requiring rejection of the contested
[application].”*® | |

In summa'ry; TC-2 is in;cldmissible-in ‘its entirety. It fails to ‘eStablish a genuine dispute
with the Applicaﬁt on a material issue of law or fact, raises‘.'issues outside the scope of this
- ..proceeding, lécks adequate factual and/or expert support, and identiﬁés noicbnéem that is
~material to the NRC Staff’s evalvation of the LRA. At its core, TC-1 is an inadequétely
suppbrtéd challenge to the adequacy of a computer code (i.e., CHECWORKS)—-no_i to Entergy’s

LRA—that the NRC has expressly endorsed in the GALL Report. It must be disinissed.

C. Proposed Contention EC-1 Regarding Applicant’s Purported Failure to Adequately
' Analyze Impacts of Once-Through Cooling System Is Inadmissible as a Matter of

Law

In this Proposed Contention, Riverkeeper claims that Entergy’s ER violates NEPA, as

well as NRC’s implementing regulations 10 C.F.R. § 51.45 and § 51.53(c)(3)(ii)(B), because the

265 Petition at 21. ‘ _
266 GALL Report, Vol. 2, Rev. 1 at XI M-62.
%" Millstone, CLI-01-24, 54 NRC at 359-60.
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ER purportedly fails to: (1) adequately analyze the adverse impacts.-on aquatic resources from
.. “heat shock,” impingerﬁent and Aehtrainment allegedly caused by IPEC’s once-through cooling
system; and (2) provide a éomﬁleté arllalysis of the cldsed-c&cle_. cooling altemative for reducing
or avoiding these pufported adverse environmental impacts.”®® Riverkeeper also alleges, albeit
without support, that the ER is “incomplete” because it does not include information regarding
the potentlal lmpact of thermal discharges from IPEC. 269 Neglecting that Entergy provided NRC
with its current effectlve SPDES Penmt as dlscussed further below Riverkeeper further
contends  that hydrothermal _modellmg performed in the late 199Q’s by several Hudson. River
power plarﬁs under NYSDEC direction may show that IPEC’s tfxermal -discharge may violate a
New Yo‘rk thermal criterion under éertain tidal event's.ziO

Entergy (;pposes the admission of Proposed Contention EC-1 on the grouﬁds that it: (1)
falls outside the “scope” of licensé-rénewal', contrary to 10 C.F.R.-§ 2.309(f)(1)(1ii) and settled
NRC precedent’”’; (2) lacks édequate factual or ‘expert support; contrary to 10 C.FR..
§ 2.309(H(1)(v); and (3) failé to establish a genuiné dispute with Entergy on a material issue of

law or fact, contrary to 10 C.F.R. § 2.309(f)(1)(vi). As briefly detailed below, the Proposed

Contention is beyond the scope of this Proceeding, established as a matter of clear NRC

268 Petition at 24.

14 at29.
20 See id. at 47, 48. .

2! To be “within scope” pursuant to 10 C.F.R. § 2.309(f)(1)(iii), a contention must fall squarely within NRC’s

jurisdiction and be justiciable in-a license-renewal proceeding. The concepts of jurisdiction ‘and justiciability
represent two sides of the same coin, with jurisdiction focusing on the scope of NRC authority, and justiciability
focusing on the scope of the license-renewal proceeding. See, e.g., with respect to jurisdiction, PPL
Susquehanna (Susquehanna Steam Electric Station, Units 1 and 2), LBP-07-4, 65 NRC 281, 304 (2007)
(contention must be “material to matters that fall within the scope of the proceeding for which the licensing
board has been delegated jurisdiction™), and with respect to justiciability, Duke Energy Corp. (Oconee Nuclear
Station, Units 1, 2, and 3), LBP-98-33, 48 NRC 381, 38 (1998) (“A contention that fails to meet these standards
must be dlsmlssed as must a contention that, even if proven, would bé of no consequence because it would not
entitle a petitioner to any rehef ”)
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regulation and settled precedent. ,Chi_eﬂy, a license renewal épplicant, such as Entergy, need
only provide current Clean Water Act (“_CWA”) § 316(&) and (b) determinations, or equivalent
State Pollutant Discharge Elimination Permit (“SPDES”) permits and suéporting documentation,
as it is undisputed that Entergy did in its license renewal épplication (“LRA”). Indeed,
Ri\‘/erkeeper_ gx.udgingly' concedes, as it must, thaf IPEC’s SPDES Permit is “éurrent” asa fnatter
of New York law, and contains provisions impleménting the New‘York state equivalent of
§ 316(a) and (b). Thus, Entergy’s LRA satisfies applicable NRC and Natibnal Env’ironmehtal
Policy Act?”? (“NEPA”) ;equirémenté. | |
Also, Riverkeeper‘ has not established the Proposed ‘Contention _through .factual and
~ qualified, non-speculative expert support, és NRC law ;equires. As diéc'ussed in detail below,
the Proposed Contention lacks the reciuisite factual support for admission. First, Riyerkeeper
improperlyv advances a thermal contention without a qhaliﬁed expert, since Drs. Richard Seaby
and Peter Henderson of Pisces .Conservation Ltd. (“Pisces™) are not engineers quéliﬁed to assess
h_ydrothermal modéliﬁg. Second, though qual‘iﬁed as fisheries consuliants, Drs. Seaby and
Henderson’s testimony underscore the errors that result from th_e absence _of experience with the
Hudson River and no demoﬁstrable grasp of the Americén 1égél framewé’fk-that governs fhis
Proéeeding: Drs. Henderson and Seaby ask NRC to perfqrm a geneﬁc assessment of the Hudsoﬁ
River as a resource, without regard to IPEC. - Of course, NRC generic aquatic resource’
assessment is not with_in the purview of the NRC’s regulatory mandate. Lastly, ancAlv perhaps
because Riﬂ/erkeeper has venture‘d so far and wide for its experts, Drs. Henderson and Seaby
make numerous erronéoﬁé assertions%misréading Entergy’s ER technical content in ways both

small and large. Thus, Riverkeeper’s Proposed Contention EC-1 must be dismissed.

72 42 US.C. §4321 et seq. -
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Lastly, Riverkeeper’s Proposed Cont‘ent.ion_fails to comply with the NRC’s requirement
of materiality, because the Contention implicates -ma‘_[ters that do not, and cannot, affect the
outcome of this Proceeding, and therefore is not admissible. In the final analysis there is nothing
to be gained, and much to be lost, in admission of ~the ‘Proposed Contention: Entergy,
| Riverkeeper and the New York State Department of Environmental Consérvatién (“NYSDEC”)
are parties to an active pending adjudicatory proceeding before a panel of NYSDEC-appointed
Administrative La_w Judges (“ALJs™) éxpressly chafged ‘with reaching a determination, under the
CWA and equivalent New York law, regarding the gubstance of the Proposed Contention.
Because an active NYSDEC SPD.ES Permit renewal Apropeeding, cOmmenced in 2004, awaits
triai of the very concerns that bﬂ_h Riverkééper‘and the New York State Attorney General
(“NYS”) have raised in their largely overlapping Contentions, admission of these contentions
would duplicate regulatory proceedings, squander public and private. resources and risk

conflicting outcomes.?”

In the final analysis, R'iverkeeper’vs Proposed Contention EC-1 amounts to a collateral
attack on the NRC’s prorhulgation of § 51.53(c)(3)(ii)(B), not to mention the pending SPDES

Permit administrative proceeding before the NYSDEC-appointed ALJs, and is therefore

. . 2
inadmissible.?”*

27 See, e.g., Aff. of William Little, NYSDEC attorney § 6 (January 20, 2004) (DEC No. 3-5522-0011/00004)
- (submitted in SPDES permitting proceeding) (submitted herewith as Entergy Exhibit A) (“Piecemeal review of
components of the DEC permit application review-process . . . does not present . . . a fully-formed record . . . .

~ This creates uncertainty for the Department, the applicant, and those who would oppose a particular project.”).

4 See, e.g., Amergen Energf Co. (Oyster Creek Nuclear Generating Station), 50-0219-LR, 64 NRC 229, 246-47
(2006) (contention challenging sufficiency of monitoring required by NRC ‘rule is inadmissible collateral
attack). ) T
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1. Relevant Factual and Legal Background

| a. New York State-Equivalent $ 316(a) and (b) Authority

As William Little, Eéq., the NYSbEC attorney assigned to. the péndin_g IPEC SPDES
Permit renewal proceeding, asserts in his Declaration in support of NYS’s Petition to intervene
(the “NYS Petition”), the United States Environmental Protection Agency (“USEPA”) delegated :
authority to administer the CWA permitting program to NYSDEC in October 1975.2" Prior to
that authorization, fhe USEPA was required to and did confirm that New York SPDES
permitting law is eduivalent to the parallel provisions of the CWAZS In particular for this
Proceeding, USEPA approved cooling water intake structures (“CWIS”) and thernvlal-dischargé‘
prox{isionsvequivalent respectively to § 316(a) and (b), in'NYS_DEC regulations titled “Criteria
Governing Thermal Discharges,” and codified at 6 N.Y.CRR. Part 704"

Any NYSDEC-issued SPDES permit must comply witﬁ Part 70427 Consequently, évery

NYSDEC-issued SPDES permit necessarily reflects NYSDEC’S “determin_étions”- under those

75 Declaration of William G. Little (“Little Declaration”) § 10. While NYSDEC is authorized by USEPA to

_implement the CWA discharge-permitting program and, with that authorization, to approve thermal discharges,

a petition for certiorari now pending before the United States Supreme Court challenges USEPA’s authority to

implernent § 316(b) in NPDES permits and to otherwise apply § 316(b) to existing facilities. See Riverkeeper,

Inc. v. EPA, 475 F.3d 83 (2d Cir. 2007), petition for cert. filed (U.S. Nov. 2, 2007) (Nos. 07-588, 07-589).

- Thus, Entergy must fully retain its rights to dispute any and all application of § 316(b), or comparable or more
stringent state law, to IPEC. :

33 U.S.C. § 1342(b) (regarding USEPA requirements for authorizing state-administered permitting programs
for discharges); see also 40 C.F.R. §§ 123.1-123.25 (outlmmg state requ1rements to al]ow authorlzatlon of state
in lieu of EPA for discharges).

777 See 6 N.Y.C.R.R. § 704.4 (analog to § 316(a)) and 704.5 (analog to § 316(b)). Indeed, NYSDEC counsel has
- routinely asserted that CWA § 316(b) and § 704.5 are equivalent. Aff. of William Little, NYSDEC attorney §
15 (June 2, 2004) (DEC No. 3-5522-0011/00004) (submitted in SPDES Permit proceeding) (submitted herewith
~as Entergy Exhibit B) (“Section 316(b) of the Clean Water Act (‘CWA”), enacted in 1972, contains the federal
BTA requirement for cooling water intake structures which served as the model for §.704.5.”); Aff. of William
Little, § 21 (January 20, 2004) (DEC No. 3-5522-0011/00004) (submitted in SPDES permitting proceeding)
(discussing “the applicable state regulation, 6 N.Y.C.R.R. § 704.5, which mimics CWA § 316(b) ... .”).

6 N.Y.C.R.R. § 750-1.11(a)(1) (listing SPDES permit requirements).
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regulétions, if applicable.’” Thus, the proposition is simple: The NYSDEC-issued IPEC

SPDES Permit reflects New York State-equivalent § 316(a) and (b) deperminations’:. | |
Under the CWA and New York law, SPDES pér;nits are initially issued when a fécility 1s

constructed and begins operation, ‘then periodically renewed. during a facility’s continued

’ dperations.zso New York law protects SPDES permitees against the real risks that NYSDEC wiﬂ

not promptly renew permits at the end of each of the terms stated on the face of the permit:

[W]lhen a permittee: has submitted a timely and sufficient
application for renewal of a permit for an activity of a continuing
nature per subdivision (a) of this section, the existing permit does
not expire until the department has made a final decision on the
renewal application and if such application has been denied, then
not until the last day for seeking review of the agency order or any
later date fixed by a court. Projects or activities of a continuing
nature are those involving an ongoing operational activity. 281

In other words, a SPDES permit for which there has been a timely application “does not

282

expire” as a matter of New York law. IPEC in fact submitted a timely and sufficient

a'pplication.283 Thus, as NYS asserts, and Riverkeeper concedeé, the IPEC SPDES Permit not

only-does nor expire, but is—in NYS’s own words—*“current. 284

2% Id. § 750-2.1 (“Upon issuance of a SPDES permit, a determination has been made...that compliance with the
specified permit provisions will reasonably protect classified water use and assure compliance w1th applicable -
water quality standards.”).

2% N.Y.ENVTL. CONSERV. LAW § 17-0803 (addressmg SPDES permit issuance); id. § 17- 0817 (addressmg SPDES
permit renewal). '

21 N.Y. ADMIN. PROCEDURE ACT § 401(2) (emphasis added); see also 6 N.Y.CRR. § 621.11(1) (“when a
permittee has submitted a timely and sufficient application for renewal of a [SPDES] permit...the existing
permit does not expire until the department has made a final decision on the renewal application”); Riverkeeper,

© - Inc. v. Crotty, 28 A.D.3d 957, 960 (N.Y. App. Div. 2006) (SPDES permit remains valid-while NYSDEC
considers renewal application); Entergy Nuclear Indian Point 2, LLC v. N.Y. State Dept. of Envtl. Conserv., 23
A.D.3d 811, 812 (N.Y. App. Div. 2005) (permlt in effect while NYSDEC considered appllcatlon for renewal). .

22 N.Y. ADMIN. PROCEDURE ACT § 401(2)..
28 See NYS Petition at 289; Petition at 289.

8. Id. (admitting that IPEC’s SPDES permit continues in effect and is valid); id. at 28 (acknowledging that IPEC ]
SPDES Permit is “technically ‘current’”) (emphasis added)); see also ER, Attachment C (SPDES Permit).
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This is not to say that NYSDEC‘ must aCcepf a SPDES permit it’concludesﬁdoeé not
satisfy New York law or relative to WhiCh there has been alleged material non-compl-iancé.
Rather, the CWA and New York law provide paréllel mechanism; for NYSDEC to initiate
reconsideration of the terms of (i.e., reopen) a SPDES permﬁ ur.xder‘appropriatel circumstances
(not present here), and to take enforcement action with respect to any alleged non-compliance.”®’
Indeerd,'NYSDEC’s obligations fo reopen a. permit or take enforcemeﬁt action for.a.lleged
material violations  are fnandatory, including with respect to tﬁefmal-discharge
requirements.”***®”  NYSDEC has taken no enforcgﬁent action with respect ‘to. thermal-

discharge limits at IPEC.?*

%5 See, eg., 6 N.Y.CRR. § 621.13 (permit modification and revocation); id. § 750 -2.1(e) (non comphance with
SPDES permit is grounds for enforcemem) :

286 See id, § 621.13 (permit modification and revocation); 40 C.F.R. § 123.27 (mandatory enforcement mechanisms
requireéd for USEPA authorization of a SPDES program).

7 Requiring a certification under CWA § 401 for a discharge already authorized by a SPDES permit ‘is -
unnecessary because every SPDES permit already comports with the same provisions set forth in § 401. See 33
U.S.C. § 1342(b)(1)(A) (requiring SPDES permits to.ensure compliance with, among others, §§ 301, 302, 306,
and 307 of the CWA); 1311(b)(1)XC) (requiring compliance with state Water Quality Standards (“WQS")); see
also 40 C.F.R. §§ 122.44(d)(1) (NPDES permits must achieve WQS established under § 303 of the CWA,
including state narrative criteria for water quality); 123.25(a)(15) (requiring same for SPDES permits);
6 N.Y.C.RR. §750-1.11 (imposing same requirements for SPDES permits). Moreover, within the limits of its
authority under CWA § 401, NYSDEC may certify (as part of its LRA review) that any discharge not already
authorized by NYSDEC via its SPDES permit complies with applicable provisions of the CWA (i.e., those set
forth in § 401), including applicable WQS. See 33 U.S.C. § 1341(a)(1) (requiring certification of compliance
with applicable provisions of §§ 301, 302, 303, 306 and 307 of the CWA). Thus, § 401 provides another
mechanism for NYSDEC to address comphance with WQS for discharges not a]ready authorized by the SPDES
Permit.

83 The point cannot be overstated: If NYSDEC believes a SPDES permittee is not in material compliance with the
CWA or New York law, it must take enforcement action. See 40 C.F.R. § 123.27 (mandatory enforcement
mechanisms required for USEPA authorization of a SPDES program). Of course, no enforcement action is
pending against IPEC, including with respect to its current § 316(a) or (b) status or compliance. Rather, as

. Riverkeeper notes in its Petition, the sole recent action implicating IPEC’s SPDES status was against NYSDEC
for its failure to timely issue a draft SPDES permit on IPEC’s long-compléte application. See Amended Order

" to Show. Cause, Brodsky v. NYSDEC (No. 7136-02) (N.Y. Sup. Ct. October 22, 2002); Petition at 27-28. Even
that action was not initiated by Riverkeeper, though, as it concedes in its Petition. Petition at 27-28.

66



b. IPEC’s Current SPDES Permit

IPEC coﬁsists of two units, each with its own cooling water intake structure (“CWIS™),
but employing a jdint discharge canal that NYSDEC regulates under a single (i,e-., combined) -
SPDES pe_rmi:t. These CWIS, and the joint thermal discharge, were _élpproVed at-construction by
USEPA and NYSDEC after an extensive administrative proceeding. More particularly, from
‘that initial authorization in 1981 to date, IPEC’s SPDES Pefmit has inéluded serially renewed,
highly d¢tailed consensus agreements among Riverkeeper, NYSDEC, NYS, and USEPA, among
other parties,‘ specifying the substantive conditions on which IPEC’s once-through cooling
systém, including the respective CWIS and thermal discharges, are authorized.”™ In the original‘
agreement, knéwn as the Hudson River Settlement Agreement (“HRSA™),*° NYSDEC agreéd to
issue IPEC’s and several other Hudson River faci-litiés’ respective SPDES 'permits éuthorizing
B once-through cooling at all such facilities.zgl In April 1982, NYSDEC issued thé SPDES Permit
for IPEC with the incorporated HRSA.*” In August 1987, NYSDEC renewed that initial SPDES
Pérmit293, which again incorporated the HRSA.V294 Thus, that SPDES Permit continued the
consensus authorization of open-cycle cooling at IPEC, subject to the retrofitting of IPEC’s |
CWIS with then- and current- state-of-the-art impingement screening and fish-return systems (at

- substantial cost).””> That SPDES Permit also included a comprehensive biological monitoring

% NYS Petitjbn at 288; Little Declaration 44 14-16, 22-23.

™ Little Declaration, Ex. C at 17-18 (HRSA).

' HRSAat17-18.

2 Little Declaration  18.

. 2 PHRSAY19.

294 See ER, Attachment C (SPDES Permit), Additional Requirement 7.

%% "See ER, Attachment C (SPDES Permit), Additional Requirement 7 (referencing the HRSA and the Agreement
for Installation of Modified Ristroph Screens at IPEC Units 2 & 3) and at 4-90 (referencing FEIS, Appendices
“F-11 (HRSA)). :

67



program to further assess impingement and entrainment, focusing on entrainment, because the

retrofitting largely resolved impingement con’cems_.296

Although the HRSA eexpired in 1991, its substantive conditions (except with respect to

IPEC outage requirements) were continued in seriatim judicially approved consent orders, the
last of which centinues to govern today, pending the issuance of a renewed SPDES permit by the
NYSDEC.”7 NYSDEC and Riverkeeper, among others, are parties to the consent orders.””® The
last of the consent orders was judicial];l approved in 1998..299 |

In sﬁort, over the lest three decades, NYSDEC repeatedly has approved open-cyele
- cooling at IPEC,'and Riverkeeper repeatedly hes consented to NYSDEC’s approval.300 With
respect to IPEC’s CWIS, the SPDES Permit (via the tenﬁs of these serially issued agreements)
required various measures, including chiefly installation, and then operation of: (1) multi-speed
cooling water circulation pumps_ which allow operation consistent with efficient cooling water
flows, (2) modified Ristroph screens, and (3) custom engineered (under Riverkeeper’s express

301

direction) fish-return systems to safely return juvenile fish to the River. With respect to

thermal discharges, the SPDES Permit, as it includes these agreements, expressly records

2% Seeid,

27 See, e.g., Little Declaration § 22 (“The Consent Order provided that the generators would continue the HRSA

mitigative measures ...); Petition at 27 (“The HRSA was extended pursuant to Consent Orders-effective 1992-
1998.”).

298 ER at 4-90 (referencing FEIS, Appendix F-111 (Fourth Amended Consent Order) at 27, 29); Little Declaration §
23 (“[Glenerators publicly made a verbal commitment to continue the mitigative measures included in the
SPDES permit and the Consent Order until new SPDES permits were issued to them.”).

29 See id. at 4-90 (referencing FEIS, Appendix F-1I (Fourth Amended Consent Order) at 5).

3% See ER, Attachment C (SPDES Permit), Additional Requiremént 7 (referencing the HRSA and the Agreement .
for Installation of Modified Ristroph Screens at IPEC Units 2 & 3) and at 4-90 (referencing FEIS, Appendices
F-11 (HRSA)).

300 See ER, Attachment C (SPDES Perm1t) Additional Requlrement 7 (referencing the HRSA and the Agreement
for Installation of Modified Rlstroph Screens at IPEC Units 2 & 3) and at 4-90 (referencmg FEIS, Appendices
F-11 (HRSA)).
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NYSDEC’S deterfninatiori thaf Ii’EC “satisflies] New York State Criteria Govemiog Thermal
D.ischarges.”3 %2 In addition, the coosent orders expreosly provide that the parties, including
Riverkeeper and NYSDEC (aod, therefore, p'resumbtively NYS), will resolve issues related to
the subject mattor of the consent orders in the SPDES Permit proceeding.*®

The SPDES Permit, including as it éocompasses the HRSA and the consent orders, was
provided and discussed in IPEC’s LRA.* |

C. The Pending NYSDEC SPDES Permit Proceeding -

NYSDEC-issued SPDES permits are routinely and often senially renewed to allow
discharges associated with continuihg previously permitted operations; the administrative
iprocess begins when NYSDEC staff issue a proposed SPDES permit subject to administrative
trial before NYSDEC~appointeo ALJs and ends only (opon completion of thaf administfative
} trial) with issuance by the NYSDE_C‘ Commissioner of a final SPDES permit. Until that ends, a
draft SPDES permit has no.legal force; rather, the oennit applicant complies with the terms of vits
then-existing permit of, if it has no SPDES permit, may not commence disc:harges.:‘.o5

Following IPEC’s most recent timely and sufficient application for a renewed permit,
NYSDEC staff undertook a lehgthy review process that culminated in.its issuance, in November

- 2003, of a “tentative” draft SPDES permit.*% That event marked the beginning of an extensive

administrative process that encompasses the very same.issues discussed in the Proposed

392 See ER, Attachment C (SPDES Permit), Additional Requirement 7.
3B Seeid at 4 90 (referencing FEIS, Appendlx F-1I (Fourth Amended Consent Order) at S).

30 See ER, Attachment C and at 4- 90 (referencmg FEIS, Appendices F-II (HRSA) and F-111 (Fourth Amended
Consem Order)).

39 To suggest a draft SPDES permit has legal force would be to blithely authorize those unpermitted dlscharges :
" something New York law does not allow. It also elevates NYSDEC staff proposals above the final decisions of
their Commissioner, a likewise dubious. outcome. :

. 3% See Little Declaration  32.
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Contention.. Certain elements of the IPEC SPDES Permit renewal process are already complete, .
including the public cémmént period‘ on the contents of the draft SPDES permii, the filing of
petitions for party status (with proposed issues for adju&ication), and an issues conference.held
on March 3, 2006, before a panel of two NYSDEC ALJs designed to identify and, as'appfopriate,
narrow the issues for adj udication.®” Riverkeeper is a partyvto that proceeding.
Following the issues conference, the ALIJs issued- a lengthy and comprehens}ve fuling
(the “Issues Ruling”) that identifies the issues to be adjudicated—that is, those issues that would
be subject to a full frial before the ALJs.>*® Those issues includé, among ofher_ things, whether:
(l) impingement aﬁd entrainfnent at IPEC has caused an ad.vefse‘ environmental impact; (2)
closed-cycle cooling is an available.technology at IPEC; (3) if so, whether the retrofit of IPEC
_ with closed-cycle cooling can be accomplished at a cost that i's not wholly disprbportionéte to the
environmental benefits of doing so; and (4) NYSDEC has corﬁplied with the New York State
Environmental: Quality Review Act, the State’s equivéil.ent to NEPA.*® With resi)ect-to thermal-
'discharge issﬁes, Entergy andr 'NYSDEC reached consensus (without objection frorﬁ
Rlverkeeper) on a proposed permlt condition requlrmg a tri-axial thermal study to be perfonned
after the draft SPDES permit becomes effective (z e., after the conclusion of the pendmg SPDES
* administrative proceedmg) oL

The next step in the peﬁding SPDES Permit proceeding is the administrative trial itself, at

which expert and other testimony will be received by the ALJs on each of the issues identified

%7 See id. § 41. Entergy, Riverkeeper and NYSDEC participated at the -issues conference, along with the other
environmental organization admitted as a party to the SPDES Permit proceeding, the African American
Environmentalist Association (“AAEA”).

% Seeid,Ex.N.

309 See generally, N.Y. ENVTL CONSERV. LAW § 8-0101, et seq. (2006) See thtle Declarauon Ex. N (Issues

Ruling) at 26-49. .
M Seeid at41-42.
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for adjudication (incIuding the issue of whether impingement and entrainment at IPEC have
resulted in an adverse environmental impact), and eaéh party will have an Opportum'ty.to Cross-
examine witnesses.”"’ Followiﬁg this trial, the ALJS will issue a recbrhmended decision on each
of the issues adjudipated, and forward that proposed décision to the NYSDEC~Corr;missioner for
issuance of a final decision.*'?
| In short, there is a fulsome administrative proceéding already underway before zi_par;el of
NYSDEC~appointed ALJs that will reach a dete.rmi'nation, after an administrative trial, 6n the
very issues raised in Riverkeeper’s‘ Prof)osed Contention.”>  Until that SPDES Permit
pfoceeding is complete, i.e., NYSDEC. has issued a renewed SPDES Permit, IPEC’s SPDES
Permit remains the current and effecti\;e permit.
2. Proposed Contention EC 1 Is Qutside the Scope of this Proceeding, Because

Entergy’s LRA Includes State-Equivalent CWA § 316(a) and (b) Determinations
that Satisfy 10 C.F.R. § 51.53(c)(3)(ii)(B)

NRC law clearly defines the scobe of Entergy’s obligations with respect to entrainment,
impingement and therﬁxal shock, the aquatic impacts that.arc.: the subject of Riverkeeper’s .
Pr_dposed Confention EC-1: If Entergy provides current state detenﬁiﬁations equivalent to CWA
§ 316(a) and (b), NRC has no obligation to assess the impaét of the proposed action on the
aquatic en\-/ironment.314 NRC regulation conveys the “required analyses” thét must be present in

an LRA:

7' See 6 N.Y.C.R.R. § 624.8 (conduct of adjudicatory hearings).

37 See id, § 624.13 (process for issuing recommended and final decisions).

See Entrainment, Impingement, and Thermal Impacts at Indian Point Nuclear Power Station, Pisces
. Conservation Ltd. (Nov. 2007) (hereinafter “Pisces El Report”) (addressing closed-cycle cooling and thermal

discharges). Tellingly, Drs. Seaby and Henderson’s other report in supposed support of Proposed Contention

EC-1, The Status of Fish Populations and the Ecology of the Hudson, Pisces Conservation Ltd. (Nov 2007)
: (heremaﬂer “Pisces Hudson Report™), does not even address any impacts on fish populanons

31 See 10 CFR. § 51.53(c)(3)(ii)(B); see also 33 U.S.C. § 1371(c)(2).
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If the applicant’s plant utilizes once-through cooling or cooling
pond heat dissipation systems, the applicant shall provide a copy of
current Clean Water Act 316(b) determinations and, if necessary, a

' 316(a) variance in accordance. with 40 CFR part 125, or equivalent
State permits and supporting documentation. If the applicant can
not provide these documents, it shall assess the impact of the
proposed action on fish and shellfish resources resulting from heat
shock and impingement and entrainment.*"

Section 51.53(0)(3)(ii)(B) implements the jurisdictional division that Congress, in CWA

§ 511(c), established between NRC under NEPA (in the context of its license-renewal authority

under the Atomic Energy Act, 42 U.S.C. § 2011 et seq.), and USEPA——Of an authorized state,

here NYSDEC—under the CWA. Section § 51:1 (c) states:

Nothing in [NEPA] shall be deemed to — (A) authorize [NRC] . .. -
to review any effluent limitation or other requirement established
pursuant to this chapter . . .; or (B) authorize [NRC] to impose, as a
condition precedent to the issuance of any license or permit, any
effluent 'limitation other than any such limitation established
pursuant to this chapter.*'®

315

316

10 C.FR. § 51.53(c)(3)(ii)(B) (emphasis. added); see also Entergy Nuclear Vt. Yankee (Verfnont Yankee

Nuclear Power Station), CLI-07-16, 65 NRC 371, 383 (2007) (applicant must “merely” submit the state.

- equivalent of § 316(a) and (b) determinations).

The history of § 511(c) confirms Congressional intent to take the NRC out of the business of interpreting the
CWA. See, e.g., 118 Cong. Rec. 10,673 (Mar. 28, 1972) (Statement of Rep. Reuss) (after § 511, CWA permits
are no longer “reviewed by agencies of the Federal Government to. insure that approval of the permit took into
account environmental impacts”). . In Calvert Cliffs' Coordinating Committee, Inc. v. U.S. Atomic Energy
Comm’n, the D.C. Circuit Court of Appeals invalidated the then-Atomic Energy Commission’s (*AEC”) policy
of “defer[ing] totally to water quality standards devised and administered by state agencies” as part of its NEPA
review, in a licensing action implicating alleged CWIS and thermal impacts, as here. 449 F.2d 1109, 1122
(D.C. Cir. 1971). CWA § 511(c) responded to what Congress, in particular the sponsors of the CWA itself,
perceived as a threat to “the very purpose of {the CWA] ~ the establishment of a detailed, comprehensive,
effective program to regulate the discharge of pollution into the Nation’s waters,” which they concluded “would
be imperiled” by requiring NRC’s substantive assessment in the context of NEPA. See, e.g., 118 Cong. Rec.
33,751 (Oct. 4, 1972) (statement of Sen. Muski¢); see also 118 Cong. Rec. 10,647 (Mar. 28, 1972) (statement of
Rep. Wright) (describing duplicative CWA review as “illogical”). Thus, “Section 511(c)(2) [sought] to

‘overcome that part of the Calvert Cliffs decision requiring AEC [NRC] or any other licensing or permitting

agency to independently review water-quality matters.” 118 Cong. Rec 33,759 (Oct. 4, 1972) (statement of
Sen. Muskie). .
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The division of authority between the NRC and USEPA that '§>51 1(c) compels is detailed
in an official memorandum of understanding (“MOU”) between these two agencic’s.317 Pursuant
to this MOU, NRC: (1) ceased determining whether nuclear facilities are in compliance with
CWA limitations; (2) stopped assessing dischafges “at. the level of [CWA] limitations™; and,
most dramatically with respect to Riverkeeper’s Proposed Contention EC-1, (3) agreed that “[it]
will not require adoption of alternatives in order to minimize impacts on water quality and biota
~ that are subject to [CWA] limitations or requirements.”3l8 In promulgating § 51.53(c)(3)(11}(B),
NRC implemented § 511(c) and. its MOU, underscoring its limited LRA obligations in the
nreamble' to that regulation:

' The permit process authorized by the '[CWA] is an adequate
mechanism for control and mitigation of these potential aquatic’
impacts. If an applicant to renew a license has appropriate
[US]EPA or State permits, further NRC review of these potential
impacts is not warranted. Therefore, the proposed rule requires
an. applicant to provide the NRC with certification that it holds
[CWA] permits, or if State regulation applies, current State

permits. If the a{pphcant does not so certify, it must assess these
aquatic impacts.

In short, s_inb_e the m_id-1970’s, NRC has not been in the business of implementing the
CWA or'overseeing--its appl_ication to licensees. Rather, the language, purpose and intent of

- § 51.53(c)(3)(i1)(B), in conjimction with longstanding  NRC precedent, confirms both that

17 «Second Memorandum of Understanding and Policy Statement Regarding Implementation of Certain NRC and
. EPA Responsibilities” (Dec. 31, 1975) 40 Fed. Reg. 60,115. :

31% 40 Fed. Reg. 60,117-18 (1975) (emphasis added); see also 10 C.F.R. § 51.10 (2006) (citing 40 Fed. Reg. 60,115
when discussing “the limjtations imposed on NRC’s authority and responsibility” by the CWA).

3% 56 Fed. Reg. 47,016, 47,019 (Sept. 17, 1991) (emphasis added); see also 61 Fed. Reg. 28,467, 28,475 (Jun. 5,
1996) (“The Commission does not have authority under NEPA to impose an effluent limitation other than those
established in permits issued pursuant to the [CWA].”). To the extent Riverkeeper alleges that New York State

~ does not have -any authority, under the CWA or state law, to regulate CWIS or thermal discharges, NRC’s
review might be required. However, as noted above and without regard to Entergy’s views on this matter,
Riverkeeper has alleged no such posmon Nor could New York take such a posmon and retain its SPDES-
permitting authonty
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Entérgy’s submission of its current SPDES Permit and supporting documentation (reﬂecting
- state determinations equivalent to § 316(a) and (b)), séti’sﬁ'es § 51.53(c)(3)(ii)(B), and that NRC
can neither evaluate. the content.s of those determinations, nor second-guess their substance by
undertaking any analysis of aquatic impacts, as Riverkeeper’s Proposed Contention. EC-1
requests.*?’ Indeéd, NRC will not even consider whetﬁer é SPDES permit is valid.**!

In short, NRC’s jurisdiction is circumscribed by § 51 .53(0)(3)(ii)(B) and § 51 l(c): NRC
. must accept as dispoéitive IPEC’s curreﬁt SPDES Permit, and supporting documentation, and
can neither duplicate the assessment that. produced that Permit, nor perform its own indepéndent
reviéw of the ‘mattefs‘ govefned by that Permit.

a Entergy s SPDES Supporting Documentation is the Equzvalent of Current
CWA 6 316(a) and [ (b) Determinations

Consistent w1thv§ 51.53(c)_(3)(B)(11), in its ER, Entergy provided NRC with a copy of its

current NYSDEC-issued SPDES Permit and “supporting ‘documentation,” here the Consent

320 See, e.g., Vermont Yankee, CLI-07-16, 65 NRC at 387 (“[S]ection 511(c)(2) of the [CWA] does not give us the
option of looking behind the agency’s permit to make an independent determination as to whether it qualifies as
a bona fide section § 316(a) determination.”); Millstone, LBP-04-15, 60 NRC at 93 n.55, gff’d 60 NRC 631
(2004) (citing § 511(c)(2) of the CWA and noting “NRC has been barred by statute from making substantive
determinations regarding compliance with the [CWA).™); Public Service Co. of New Hampshire (Seabrook
‘Station, Units 1 and 2), CLI-87-1, 7 NRC 1, 23-24'(1978) (affirming the Appeal Board s decision to accept and
use “without independent mqulry” USEPA’s § 316(b) determination).

2 See, e g., Millstone, LBP-04-15, 60 NRC at 93 (rejecting contention challenging validity of SPDES permit
- issued by the state of Connecticut, because the validity of a plant’s [CWA] permit has “nothing whatever to do
with aging-related issues, is beyond the scope of this proceeding, and [contentions on this issue are] therefore
inadmissible.”). This is not law for law’s sake, but sound rationale that affirms USEPA’s (or an authorized
state’s) CWA authority. As NRC recognized in Yellow Creek in § 511(c), Congress sought to protect the
“exclusive province” of EPA (or an authorized state), within its expertise on complex water issues (an expertise
Congress concluded that NRC did not possess), and to avoid conflicting decisions: “The whole concept of EPA
is that environmental considerations are to be determined in one place by an agency whose sole mission is
'protection of the environment.” Tenn. Valley Auth. (Yellow Creek Nuclear Plant; Units 1 and 2), ALAB-515, 8
NRC 702, 712-13, 715 (1978) (quoting Senator Muskie) (footnote omitted)); see also Vermont Yankee, CLI-07-
16, 65 NRC at 389 (“NRC abstinence from setting water quality standards was fully consistent with
congressional general intent that the [CWA] was to be implemented in a way that would avoid needless
duplication and unnecessary delays at all levels of government.”) (citations omitted).
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__.Order ooﬁtaihing NYSDEC’s equivelent' o\f“§ 316(a) and (b) determinations for IPECF?2 Thus, it .
satisfied § 51. 53(c)(3)(ii)(B). | | | -
) Rlverkeeper does not dlspute that Entergy both submltted a copy of its current SPDES
'. Perm1t and explamed its NYSDEC -equivalent § 316(a) and (b) determmatlons in the ER. 32
' Rlverkeeper hkeWISe does not dlspute that the NYSDEC-;ssued SPDES Permlt is the "‘state.
N eouivalent” of .§ 316(a) and. (b)-vdetermioations. Nor couid it reasonably do so, sioce NYSDE.C '_ _
counsel repeatedly has asserted 1ts regulatlons ‘mirror” federal law partlcularly § 316(b) 324
- Moreover, NYSDEC may not 1ssue a SPDES permlt ‘outside the guldelmes and requirements”
,‘Of the CWA not to mentlon its “mlrrormg” New York law. s Smee NYSDEC is forbldden from .
: 1ssu1ng SPDES perm1ts out51de the guldelmes and requlrements of the CWA or New York law ‘
there can be no doubt that a New York-issued SPDES permit, to the extent sueh issues are
, addr’essed »in it, rep‘resents. the “sfate eqoi\/alent” of § 316(a) and (b) determinations.326

Ri\?erkeeper also does not seriously dispute that IPEC’s SPDESvPer,vmit is current. To the

"con-trary, Riverkeeper acknowledges NYS’s characterization of IPEC’s SP_DES Permit as

2 gee ER, Attachment C and at 4-90 (referencing FEIS, Appendxces F-I (HRSA) and F-III (Fourth Amended
Consent Order))

3 See Petition at 28- 29

324‘ Little Declaration, § 10; see also Aff. of William thtle NYSDEC attomey, 915 (Jun 2, 2004) (DEC No. 3-.

© 5522-0011/00004) (submitted in SPDES permitting proceeding) .(“Section 316(b) of the Clean Water Act
(‘CWA”), enacted in 1972, ‘contains the federal BTA requirement for cooling water intake structures which
served as the model for § 704.5.”); Aff. of William Little, NYSDEC attorney, § 15 (Jan. 20, 2004) (DEC No. 3- -
5522-6011/00004) (submitted in SPDES permitting proceedmg) (dlscussmg “the applicable state regulatlon 6
N.Y.CRR. § 704 5, which mimics CWA § 316(b) ... .”).

3B See EPA v. Callforma 426 U.S. 200, 208 (1976). (citing 33 U.S. c. § ]342(b) (1970)) Dynegy Northeast
' Generatton Inc. (Danskammer Generating Station), No. 3-3346-00011, 2005 WL 2252719, at *18 (NYSDEC
May 13, 2005) (“In accordance with its EPA- -approved permitting program, [NY SDEC] is requlred by the
federal CWA to enforce that leglslatxon s basic mandates ).

5 See 10 CFR. §s1. S3(Q)B))B).
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- 328

“technieélly current” in this very P.r0ceeding.3,27- Nor could..Riverkeeper reasonably ergue
.etherwiée, 'siﬁce New York law holds that IPEC’s SPDES' Permit, based on IPEC’e subrﬂissiori
of a timer _and _sufﬁcient renew.al.application (as is undisputec‘li here), “dees not expire” and is,
" therefore, currer_1t.32-8 |
Rather, liiverkeeper’s .fgr”m.ore eeoteric, not to m.,ention iﬁcorreéf, pesition is fﬁat IPEC’s
‘ SPDES»Pe;'mit is, while .“cufrent,"’ nohetheless “oId,” see Pet_itio'n at 29, e_.nd, therefore,-that NRC |
© must pe'.rform ein aquatic Aassessment._329 However, Riverkeepervo.ffers ne legal suppoft for this
position. To the contrary, recent NRC decisjons make clear that a source satisfies
| §'51.53(lc)(3)(B)(i'i)‘ by sUbfnitting an adminisfrati\}ely extended s}tate-is;‘sued NPDES permit: As

reeently‘ as 2007, NRC held thth another Entergy facility, Vermont Yenkee Nuelear Station,

satisﬁe_d § 51.53(c)(3)(B)(ii) by doing just ti)at.. As the Commission reasoned in Entergy. Nuclear

Vermont Yankee, the'féct that ar‘st.ate SPDES permit might be in ‘_‘_limbo’f vpending'va state’e
‘.decision Whetﬁer te renew that permit was “irrelevant.”?” ‘.R'iverkeeper"s afgumeﬁt that Entergy

failed to comply with § 51 53(c)(3)(B)(u) merely because. its current SPDES Perm1t is.

purportedly “old” contradlcts w1thout any attempt even to dlstlngulsh this recent NRC

7 See State of New York Scopmg Comments at-8 (IPEC’s SPDES permlt is “techmcally current”); Petition at 28

(repeating same); Little Declaration § 20 (referring to 6 N.Y.C.R.R. § 621.11(1) and noting that “the operation

" of IP2 and IP3 was lawfully extended pending resolution of the pending' SPDES renewal applications”); see
also Petition at 26 (“Entergy’s 1987 SPDES permit have [snc] been admmlstratlvely continued’ pendmg issuance
of a final SPDES permit currently subject to an adjudicatory. process ”).

See 6 N.Y.C.R.R. § 621. 11(1) (“[W]hen -a permittee has submltted a tlmely and sufficient apphcatlon for
renewal of a permit ... the existing permit does not expire until the department has made a final decision on the
renewal application . ... .”); Dyriegy Northeast Generation, Inc. (Danskammer Generating Station), No. 3-3346-
00011, 2006 WL 11488863, passim (May 24, 2006) (repeatedly referring to Danskammer’s administratively-
extended SPDES permit as current). ‘And, yet, despite the-clarity of New York law that a continued SPDES
_permit “does not expire” and NYSDEC’s statement in this Proceeding that Entergy’s SPDES Permit is
“current,” Riverkeeper stunningly asserts “Entergy is operating ... under an expired [SPDES] permit ... .” See
Petition at 28. This obviously incorrect assertion is either clear error or crosses the line of acceptable advocacy.

2% See Petition at.29 (“Entergy cannot satisfy the required analyses regarding entrainment, impingement and heat -

shock by relymg on a 20- year old SPDES permit.”).
o e iEntergy Nuclear Vermont Yankee 65 NRC-at 383-84.



precedent. Moreever,. the relative “ege” ef IP_EC’S SPDES_ Permit.falls»vs}ithin NYSDEC’S, nob
Entergy’s, control.. As such, to .the' ‘extent Rivefkeeblér has anv issue with the paee of the
NYSDEC Commissioner’s decision-making;'its recourse is an action tb' compel NYSDEC to act,
not e collateral challenge to't_haf SPDES 'permitﬁng process here.331

Similarly ir‘relevar.lt_v is Riverkeeper’s contention that IPEC’s purporfed noh—compliance '
with New York Siate thermal criteria warrants NRC’S _adrbitting the thermal-discharge related
. 1332

components of Pr_oposed ‘Conten.tio.n EC- Again,_ as detailed above, NRC. cannot make

substantive determinations with fespect to the CWA er-equivalent New York law, e.g., IPEC’s

‘V'cempliance with a New York thermalv-dis’charge criterion.*”

Moreover, Rlverkeeper S
' allegatlons rmg hollow. Flrst as noted in the ER IPEC never has violated the SPDES Permit
| thermal-dlscharge limits- set by NYSDEC.3 34 Second, in 2006, NYSDEC agreed to postgone,
and Riverkeeper agfeed not t.ov object to, e new thermal assessment (using updated Ibetbodolo_gies
reflecting evelving engineering models) until 'IP_EC-"’_Sb'next SPDES permit period, 'underSC_oring'
NYSDEC’s and RiVerkeeper’s shared. perspective that thermal cohsiderations are é “back-

burner” issue.>** Certainly, NYSDEC could not have reached such a conclusion if non-

/ .
compliance existed, which in fact it does not.>*

. N.Y. C PL. R § 7803( 1) (authonzmg actions pertaining to “whether the body or officer falled to perform.a duty
o enjomed upon it by law™).

33 Petition at 46 52

3 See, e.g, lelstone LBP-04-15, 60 NRC at 93 n.55 (c1tmg § 51 1(c)(2) of the CWA) (“NRC has been barred by

- - statute from making substantive determinations regarding compllance with the [CWA] ”) Vermont Yankee,
~ CLI-07-16, 65 NRC at 389 (similar).

34 BR at 4-23 (observmg that IPEC “is complying with [the SPDES penmt], mcludmg llmlts and conditions

established by the NYSDEC for thermal discharges.”) and 9-2 (observing that “there has never even been an

exceedance relative to thermal dlscharge limits as identified in the Station’s SPDES permit”).

35 See Draft SPDES Permit, Condition 7; Issues Ruling at 41-42.

See 6 N.Y.CR.R. § 621.13(a)(5) (authorizing permlt revocation for “noncomphance with prevxously issued
perrmt conditions™); see also 40 CFR. § 123. 26(b)(1) (requiring the state to maintain “[a] program . . . to
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In-short because Entergy has presented in the ER a current effective SPDES Perm1t'
(mcludlng its supportrng documentatlon) that- ER satlsﬁes § 5L 53(c)(3)(11)(B) and
: Rrverkeeper s Proposed Contentlon EC-1 should not be admltted This is as it should be, smce'
Riverkeeper 'will have arnple opportunity_to pursue the substance of P.roposed Contention EC-‘I_ ‘
in 'tIre 'appropriate forume—the pending SPDES Permit proceeding with its adjudi‘catory
N hearings.?” | | | |

| Indeed, to the e){tent Riverkeeper Apersists in its asse'rtion ‘that Entergy m_ust, in this
Proceeding, dernonstrate that its CWIS represents the “best technology'avail'able” to' obtein a
§ 316(b) determrnatlon that is' usable for purposes of § 51. 53(c)(3)(11)(B)3'38 of its argument
339

"amounts to an 1mp'erm1551ble collateral attack on NRC’s promulgatron of § 51.53(c)(3)(11)(B)

b. Riverkeeper’s Proposed Contention on_Aquatic Ecosystem Concerns is
' Outside the Scope of NRC'’s Jurisdiction

In contrast to Ente’rgy’s'c_ornprehensive' ER assessment in satisfaétion of § 5 1'..45,_as
confirmed by. Entergy’s Entrainment and Impingement at IP2 & IP3: A Biological Impact

Assessment (submitted herewith and ‘hereinafter “AEI Report”),340 Riverkeeper’s_ Proposed

- identify persons subject to regulation who have falled to comply w1th permit application or other program
. requxrements”) : .

B See, eg, Aff. of. Wlllram Little, NYSDEC' attomey 1 6 ‘(Jan. 20, 2004) (DEC No. 3-5522-001 1/00004)
(submitted in SPDES perrmttmg proceeding) (“Piecemeal review of components of the DEC permit application .
reviéw process . . . does not present . . . a fully-fonned record . . . : This creates uncertamty for the Department :
the applicant, and those who would oppose a pamcular project. ”) '

338 See Petltron at 52 53.

39 See, e.g., Public Service Co. of New Hampshzre (Seabrook Station, Units 1 and 2), LBP- 82- 106, 16 NRC 1649
1656 (1982) (contention which “advocate[s] stricter requirements than those imposed by the regulations” is “an
impermissible collateral attack on the Commlssron s rules” and fust be rejected) The appropriate process for

. that is a rulemaking petition. - : :

© 0 Attachment 2 to the Declaration of Lawrence Barnthouse, Ph.D. in Opposmon to Rlverkeeper Proposed

Contention EC-1 and New York Attorney General Contention 31 (hereinafter “Barnthouse Declaration™)
(submitted herewith as Entergy Exhibit C)
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'Conrention EC-I. fails .to satisfy NRC’s standard for its admission.>*' First, Riverkeeper’s -
Proposed Contention 1S grounded in the fundamentally ‘incorrect pr_op'ooition that NRC’s
jurisdiction extends (beyond IPEC’.S pOtential _aC{ua_tic,imp.acts) to consideration of '.the Hudson:

.River as a resouree.342- Tlrus, for instance; Riverkeeper submits in support of its Proposed'
* Contention an entire report regardlng the Hudson River, The Status of Fish Populations and the -
: Ecology of the Hudson, prepared by Prsces (the “Pisces Hudson Report”) in which IPEC and 1ts
potential 1mpacts, are neither addressed,_ nor even ~mentroned. 343 Becaus_e the Pisces Hudson_
~ Report addresses the larger Hudson River ecosystern without regard to IPEC’s C'W'IS,. it does not
perrnit any inferences to be made regarding the potential impacts of IPEC’s CWIS’operations on

344 Axiomatically, however, the scope of NRC’s LRA review does not

_thelt larger ecosy_ste.m.
' e>rtend to generélized ecosystem review unrelated to a licensee’s actions.>*> ‘Thus, those aspects -
of Riverkeeper’s Proposed Contention relating to the Hudson River in general, i é., all argumenr :
groun_ded in vt'he Pisces Hudson Report, is inadmissible,

Nor is Riverkeeper’s position that the Hudson River is unhealthy credible. To the

contrary, Robert F. Kennedy, Riverkeeper’s Director and public persona, in recent testimony

*' 10 CFR. § 2.309(H(1)(v) (requiring factual and expert support for contentions) _

32 See Petition at.32. (“Entergy’s [ER] ... failed to acknowledge that many species of fish in the Hudson River
. show signs of declining abundance and that the ecosystem also appears to be declining in terms of stability.”).
3. Deelaratron of Peter Henderson in Support of vaerkeeper s Contentron EC-1, Attachment 2, Status of Fish
Populatlons and the Ecology of the Hudson Pisces Conservatlon Ltd. (Nov. 2007) (hereinafter “Pisces Hudson

Report™), . .

34 See Barnthouse Declaration 9 11-12 (add’ressing fact that nothing in Pisces Hudson Report permits inferences

‘about IPEC’s CWIS operations); Declaration of Douglas G. Heimbuch, Ph.D. in Opposition to Riverkeeper

Proposed Contention EC-1 and New York Attorney General Contention 31 | 13 (hereinafter “Heimbuch

Declaration”) (same) (submitted herewith as Entergy Exhibit D); Declaration of Charles C. Coutant, Ph.D. in

Opposition. to' Riverkeeper Proposed Contention EC-1 and New York Attorney General Contention 30 12

(hereinafter “Coutant Declaration’ ) (same, with respect to IPEC s thermal discharge) (submltted herew1th as
. Entergy Exhibit E). :

s See e.g, USEC, Inc (American Centrifuge Plant) CLI- 06 9, 63 NRC 433 (2006) (“NRC regulation does not
require a discussion of unaffected areas or cites.”) (emphaSIS in original). :
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before“the' Univted_' States Senate (on the’annive'r.s‘ary of the CWA’s enactment), applauded the

River’s health:

N

" The Hudson River has seen dramatic recovery since the 1960s.
Back then, the River was considered an open sewer. Today, it is
the only large river in- the North Atlantic that retains strong
- spawning stocks of its entire collection of historical migratory
“species. These fish support recreational and commercial fisheries -
"~ along the Atlantic coast worth hundreds of mllllons of dollars ¥ -

This testifnbn'y unde_rscores the “double speal_(” inherent in the Pisces Hudson Repqrt, in Which
~ population variability (e.g., an increase or a decline ina certain  species) is equated to an
urjhealthy ecosystémma-qonciusioh unsupported in sound scieﬁce and with which»Riverkeeper?s
Diré_ctor‘. apparef;tly does .not agree.347 . In sﬁdn, fhe Propo:sed Contention _is not | only
 inadmissible, it is incrediblé._ | -

Second, Riverkeeper offers no expert‘sup,p.ort for the _pfopositidﬁthaf IPEC is the cause
of purported ecosystem changés it claims havé occurred; rather, th'e'Propo‘sed Contention rests on
_the speculative ‘position" that the- mere existence of iPEC, in conjunction with poi)ulation
' variability, compels the c-oric_lusion that IPEC is the causé of those eco‘system.changes? & 'fhis is
ddubly incbrr_ect. Despite (and perhaps because ot)'. its resort to British fisheries expené withbut
ény deménsfrated ‘expertise with Hu’dsﬁon River conditions ‘(or even American ._ecosyst.ér.ns or

49

r'ég'ulatory standards) béyond -their advo_cacy‘ work for Riverkeeper.? Riverkeeper has

36 Testimony of Robert F. Kennedy, Jr. Before the U.S. Senate Environment and Public- Works Committee In
‘Recognition of the 30th Anniversary of the - CWA (October 8,  .2002),
http://www.eany.org/pressreleases/2002/101802 html:

37 See Barnthouse Declaration 1]1[ 11-12 (nothing in Pisces Hudson Report permits inferences about IPEC CWIS

operations or the Hudson River health); Heimbuch Declaration (same) Coutant Declaration (same with respect
to IPEC s thermal dlscharges)

3 See, e.g., Petition at 32 (dlscussmg abundance trends w1thout explalmng how IPEC could have caused these

trends).

349 Rlverkeeper s curious resort to foreign experts w1th no experience with Hudson River ﬁsh populations or

conditions should not be sanctioned by the NRC. See, e.g., Duke Energy Corp. (Catawba Nuclear Station, Units
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. established no credible basis fef its positton th‘at IPEC has caused any decline in ﬂsh populatiods,
as it must to sétisfy NRC requirements for admission of its'Proposed_ Contention.’®® This failure
to establish c.ausation 1S d fatal err.(_)r.3 St

Nor, 'ds detailed below, could - Riverkeeper esté.bllis_h any such link, since At'he_ -
uneontroverted evidence is that IPEC;S CWIS operations, and its thetmal disehmge, ‘Itat/e had no
adverse .impact ' _on the Hudson River ﬁsh popu'lations"' or cotnmurtity, whether' through
entramment and 1mp1ngement or ‘thermal dlscharges 52_ Indeed, tﬁe NYSDEC JALJs .in "the

pendmg SPDES Permit proceedlng determined that Entergy has- ar right to estabhsh that IPEC’s

CWIS operations have no 'adver_se environmental impact (attributable to entrainment and -

. 1 and 2), CLI-04-21, 60 NRC 21, 27 (2004) (“a licensing board normally has considerable discretion in making
evidentiary rulings, such as deciding whether a witness is qualified to serve as an expert”). While not binding,
the NRC is free to consider the Federal Rules of Evidence, specifically, Rule 702, when evaluating an expert’s
‘qualifications. See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-05-22, 62
NRC 328, 357 (2003). Even under the most lax qualification standards, it is clear that the Pisces experts lack
Hudson River-specific “knowledge, skill, experience, training, or education” necessary to testify regarding the
environmental impact of IPEC on the unique aquatic populations of this ecosystem. See Duke Catawba, CLI-
04-21, 60 NRC at 27; see also. Thompson v. C.LR., 499 F.3d 129, 135 (2d Cir. 2007) (Alaskan experts with no
‘experience in valuing Internet-related companies only “marginally credible” and “barely qualified” to value
“well-established New York City-based company with annual income in the millions of dollars”); Wilson v.
Bradlees of New England, Inc., 250 F.3d 10, 18 (1st Cir. 2001) (district court did not err in excluding expert
witness testimony on cost of ﬂame-retardant ink based in part on expert’s lack of experience in testing the
flammability of a logo prmted with ﬂame-retardant ink); US. v. Chang, 207 F.3d 1169, 1172-73 (9th Cir. 2000)
(district court did.not err in excludlng American expert with no expertise in identifying counterfeit forelgn‘ :

, 'securltxes in criminal action based on defendant s possessnon of counterfeit foreign obhgatlons)

30 See, e.g, Millstone, LBP-04-15, 60 NRC at 89 (denying contention alleging lack of dlscussmn of specific

population trend that falled to establish link between such trend and facmty in question).

B! See, e.g.,_S. Nuclear Operating Co. (Early Site Permit for Vogel ESP Slte), (LBP-07 03), 65 NRC 237, 253

"(2007) (“If a petitioner neglects to provide the requisite support for its contentions, it is not within the Board's

power to make assumptions of fact that favor the petitioner, nor may the. Board supply information that is
._lackmg 7).

352 See, e. g, AEI Report at 81- 82 Barnthouse Declaratlon 9y 10 (JPEC’s CWIS operations has had no adverse
impact on Hudson River- fish populations); Heimbuch Declaratlon 199 10 (same) Coutant Declaratlon 925
(same conclusion w1th respect to IPEC s thermal dlscharges) :
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impingement) on the Hudson River ecos"yster'n.3 3 Further, _with respect to thermal;discharge- ‘
issues,. Entergy and NYSDEC reached consensus (without objection from Riverkeeper) on.a -
propOSedePDES_ permit condition requiring-a tri;axial thermal study to be perforr_ned after the
.- conclusion of the pending SPDES Permi_t proceeding.354 Viewed in light of the ALJ_s’: Issues
Ruhng, and NYSDEC’s position (unchallenged by Rlverkeeper) that thermal issues are not a |
priority, Rlverkeeper s Proposed Contentlon EC-1 amounts to empty, and: mcredlble

~ speculation.

3. TheER Satisfies NEPA, and Riverkeeper’s Proposed Contention Lacks Adequate
Factual or Expert Support, Contrary to 10 C.E.R. § 2.309()(1)(v)

Rrverkeeper S Proposed Contentlon to the extent that it claims that Entergy’s ER fa1ls to

discuss entrainment, 1m_p1ngement, or “heat shock,” is inadmissible because it has no credlble

355 d 356

factual or expert support NRC r_egulations make clear that .such support is requi're .
Riverkeeper, therefore, fails to satisfy the NRC’s requirements;

As detailed above,' no.speclﬁc'assessment of lthe substance of the Proposed Contention,
Le., .entrainment,‘_ impingement or “heat"s_hock”, is required in .‘Entergy"s ER, .because it has .
.in'clude‘d its current state-equivalent § 3l6(a) and (b) determinations.”> Nonetheless, even if

spec1ﬁc assessment were requlred Entergy s ER prov1des itin a manner that satisfies NRC

regulatron and NEPA As R1verkeeper concedes “Entergy S [ER] contains an ‘Entramment

33 See Rulmg on.Proposed Issues for Adjudrcatlon and Petitions- for Party Status Renewal and Mod ification of
SPDES Permit NY-0004472 (Entergy Nuclear Indian Point), DEC No. 3-5522-0001 1/00004 at 27 (February 2, '

'2006) (whether IPEC causes any adverse environmental impact is adjudicable).

334 Seeid at41-42.

353 Petmon at29.

See 10 C.F.R. § 2. 309(t)( l)(v) (requrrmg “a concise statement of the alleged facts or expert oprmons whrch"

_ support the requestor’s/petitioner’s position on the issue and on which the petitioner intends to-rely at hearing,

- together with references to the specific sources and documents on which the requestor/petrtloner intends to rely
to support its position on the 1ssue”) :

356

357" See Section V.C.2 supra. .
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Analysis’ (Sections 4;2'.5.2' and 4.2.6 (at 4-12 and 4-13)), and ‘Impingement Analysis’ (Sections
.4;3.5.2 and 4.3.6 (at 4-17 to 4-19), and a ‘Heat Shock Analysis’ (Sections 4.4_.»5.2 and 4.4.6 (at 4-
23'to 4-24).”358' | |

| More partrcularly, Entergy s ER, which 1ncludes all documents referenced therein and all

documents in the related public recordf‘59

fully 1dent1ﬁes the potentlal impacts of- open—cycle
cooling in a manner required by NEPA (in the context of license renewal) by Summarizing the
i nearly four decades of comprehensrve verified data relating to the potential aquatic 1mpacts of
IPEC’s CWIS operatron (z e., entralnment and 1mp1ngement as those terms are defined by NRC
law and NEPA) and thermal drscharges (ie., “thermal shock,” as that term is deﬁned by NRC -
- law and NEPA).3 0 -Entergy’s ER also fully discusses alternatives in a rnanner required by NEPA

b'(in the context of vlicens_e renewal) by specifically discussing "closed-cycle cooling.? 61 Indeed,

| NYSDEC’S oWn analysis, in the 2003 Final Environrnental Impact Statement (“FEIS”),**? issued

by NYSDEC for certain Hudson River power plants ‘includes no more alternatives than Entergy

considered in its ER, and no more depth in its discussion.*® Entergy s ER also fully discusses

3% Petition at 29.

3% NEPA regulation and caselaw are clear that documents referenced in NEPA-mandated reports are deemed
included in those reports. See, e.g., 40 C.F.R. § 1502.21 (content of EIS includes all documents incorporated by
reference); Concord Vill. Owners v. Barram, No. 97-Civ. 2607, 1997 U.S. Dist. LEXIS 10773, at *13
(EDNY. July 24, 1997) (“it is accepted practice for an EIS to incorporate other documents by reference™)
(emphasis added). In addition; a petitioner, such as Riverkeeper, is charged with accounting for all'information

~ - in the relevant public record, here the ongoing SPDES permit proceeding before NYSDEC. Duke Energy Corp.

(Catawba Nucleat” Station Units 1 and 2), LBP-04-4, 59 NRC 129, 146 (2004) (“petitioner has an ironclad

. obligation to examine the publicly available documéntary material pertaining ‘to the facility” ‘when drafting

“contentions). - This obligation is appropnate here, since Riverkeeper has actrvely participated in the SPDES
permlt proceeding. :

% ER at4-8 -4-24.
' Id. at8-1'to 8-71..
362 Little Declaration, Ex. L (FEIS)

s Compare Little Declaration, Ex. K (DEIS) at VIII-1 — VIII- 62 (consrdermg prescribed outages efficient cooling

‘water flow rates; closed cooling water systems; Ristroph modified vertical traveling water screens; cylindrical
wedge-wire (Johnson) screens; fine-mesh screens; barrier nets; fine mesh barrier systems; behavioral systems;

83



IPEC’s historic and current compliance with NYSDEC—approved thermal criteria in the SPD_ES
: Permit.-364

a. Riverkeeper’s Entrainment and Impingement Contentions Lack Adequate
Factual and Expert Support as Required by § 2.309(f)

A' Despite a thorough discussion -of entrainment and impingement in the ER, Riverkeeper

%5 . Riverkeeper’s

: nonetheless claims Entergy’s ER somehow fails ‘to satisfy § 51.45(b).
_ arguments are that Entergy purportedly has: (1) not provided up-to—date information in the ER_{
(2) 1gnored NYSDEC’S FEIS, and (3) not quant1ﬁed entralnment and. 1mp1ngement 1mpacts on
aquatlc orgamsms 366 None of these CI‘lthlSI‘nS has ment Rather the ER encompasses a dataset .
that was _current as of _the ER’s issuance; Riverkeeper’s statements to the cOntrary are simply in
error. | Second, the ER expressly references: the FEIS, and repeatedly discusses its substance;.
-agaln, therefore; Riverkeeper is ln error. Third, contrary to"Riverkeeper’s clairns,: the ER and the
DEIS referenced and incorporated therein, expressly quantify. entrainme_nt and implngement»
K impacts. Each of these contentions is addressed in detail below.
Even if Riverk’eeper were not in'error, however, its c_ritlcism fails to acknowledge that
Entergy is, as are Riverkeeper and NYSDEC, involyed in the pending .SPDES Permit

" administrative proceeding in' which these very issues have begun and will continue to be

' dlstrlct heatmg and . coolmg, importation of power and multlple chonce altematlve) with FEIS at 29-36.‘
: (consndermg closed-cycle cooling, modified usage or flow rates; structural protections such as traveling screens,
~barrier nets; aquatic filter barriers such as the Gunderboom Marine Life Exclusion System, and wedgewire
intake structures; and. behavioral and deterrent systems). Likewise, the highly detailed closed-cycle cooling
assessment, prepared by leading nuclear engineer Enercon Services, Inc. (“Enercon”), and submitted to
 NYSDEC prior to its issuance of the FEIS, is unaddressed in that document, but reflected in the ER. Compare’
_ER at 8-1 to 8-19 with FEIS at 29-36. Consequently, Entergy’s closed-cycle cooling analysis in the ER, which
has the beneﬁt of the Enercon Report, addresses closed- cycle coolmg in greater depth than the FEIS. '

3% ER at4- 19 4-24. _
%5 Petition at 29 (“Entergy s analyses of these lmpacts in the [ER] are grossly mcomplete and ﬂawed ).
%6 gy at30 32,
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. Comprehénsivell‘y addréss_éd in an adhirii_strétive_ trial——-émci the coﬁesponding sub"miss.ionl of
evidence for that trial >’ While that administrative trial -Vhas._not yet begun, an Issue_s Ruliﬁg,
Which represents the ALJs’ road map for the adjgdicatofy hearings, has been issucd.%?_-‘That
Issues Ruling provides: that Entérgy' is entitled to, and may in fa_ct, establish the absence of an

| ‘;adQerse environmental impact”'aé a 'résult of IPEC’S CWIS opgratiéns.3§9 In othér words, the
- Issues_ Ruling represents the ALJs’ defermination that advgrse énvirorimeﬁtél impécts have not
»Been established with respect to IPEC’s CWIS opération. | |

o Consistént wifh th'_z;p Issues Ruling, Entlergy' ha_ls retaing:d 'leading national ﬁ_shériés '
biologists and aqpatic ecologists, each Qf ) whom has extensive ‘Hudson Rivér-‘sp_ec_iﬁc
entrainment and impingement expertisé, to perform a cofnﬁrehensive assessment 'of whether the
»opAer'ation of IPEC’s CWIS can,vas a scientific métter, ‘be reaso_riably séid td represéht an adverse

" environmental Vin-.lpact to the‘aq_uaﬁc ecoéystem.37°. ‘These consultants are: (1) Dr. Léwrehce W.
B,arnthbus_e, President and Principal Scientist of LWB Enyi_ronmental Services, Inc.; (2) D_r.i -
Douglas G. Heimbuch, Technical Director m fhe Natural Resources _Gfoup at AKRF; (3) Dr
Webster Vari. Winkle of Van Winkle Environméntal Consulting Co.; and. (4) Dr. John R. Yoﬁrig, _

a senior scientist at ASA Analysis & Communication, Inc. .

37 See ER at4-11.

368 . Renewal and Modification of SPDES Permit NY-0004472 (Entergy Nuclear Indian Point), DEC No. 3-5522-

_ 00011/00004 (Ruling on Proposed Issues for Adjudication and Petitions for Party Status Feb. 2, 2006).

9 Id at 27 (ruling that whether IPEC causes any adverse environmental impact is‘adjudiéablé issue). Of course,
the Issues Ruling underscores the “tentative,” and therefore speculative, position reflected in the NYSDEC
staff>s “tentative” draft permit. See n.30! supra (draft SPDES permit is without legal effect); compare, in its
inaccuracy, Petition at 28, 32, 51, 63 (stating that the “draft permit requires” the installation of closed-cycle
“cooling). - ' » : -

0 AEI Report at 22-80.
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The expertise of these _consultants is unparalleled. Dr. Barnthouse is a leader in assessing
the potentlal 1mpacts of energy technologies in freshwater, estuarine and marine env1ronments37l
- .with substantial, ﬁrst—hand experience assessing the Hudson River ecosystem—for. nearly two
decades on behalf of NRC and USEPA.j72 Dr. Heimbuch is'a leader Ain the fields ot‘ fisheries .
scwnce and blostatlstics with extenswe first-hand expenence analyzmg fish abundance and
- distribution data from the Hudson River and again a trusted consultant retamed by USEPA and
-state auth_ori"ties.3 ” Dr. Van Winl_(le has particular depth and expertise in assessing the potential -
impacts of CWIS withdrawals on ecological communities.? 7‘.‘. Dr. Young375 andADr. Mattson376
have Inanaged the. unparalleled Hudson River :datasets for approxirnately th_ree decades;v and-are
responsible for the comprehensiye,veriﬁed BiologicallMonito.ring Pr‘ogram (“HRBMPV"’)‘.377 Dr.vl
Yo'ungv has ﬁrStfhand experience assessing the ‘Hudson Rivé_r- ecology, including' providing
e'ntrapment asseSSment services .focusing on IPEC"™ "i"hese consultants are p__r‘eeminent
' scientists in their field, and bring to bear substantial knowledge and expertise on ﬁsl.leriesvand the

‘Hudson River. -

7' Barnthouse Declaration § 1.

372 1d.§2.

: 373 * Heimbuch Declaration Ril 122,
374

‘ Declaration of Webster Van kale Ph.D. in Opposmon to Riverkeeper Proposed Contention EC 1 and New .

-York Attorney General Contention 31 1]1] 1-2 (heremafter “Van Winkle Declaration”) (submltted hérewith'as ~ -

Entergy Exhibit F).

Declaration of John R. Young, Ph.D. in Opposmon to Riverkeeper Proposed Contention EC-1 and New York
Attomey General Contentlon 31 1] 1 (heremafter “Young Declaration”) (submitted herewith as Entergy Exhibit
G). . '

Declaration of Mark T Mattson Ph.D. in Opposmon to Rlverkeeper Proposed Contentlon EC-1 and New York
Attorney General Contentlon 31-32 9 1 (heremafter “Mattson Declaration”) (submltted herewith as Entergy '
. Exhibit H). . :

377

375

376

_ Young Declaration § 3.
1493,
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Report, which is submitted as Attachment 2 to the Barnthouse Declaration.

The analysis and eonclusions of these consultants. are set forth at length in the AEI

As noted in -

ExecutiveSumh1ary of that Report, its purpose, fundamental approach and- conclusions are ‘as

follows:

~ This report evaluates whether entrainment and impingement by the

respective cooling water intake structures (“CWIS”) at Indian
Point Unit 2 (“IP2”) and Indian Point Unit 3 (“IP3”) have caused
an adverse environmental impact (“AEI”), using bioiogically-
based definitions of AEI that are consistent with established
definitions and standards of ecologlcal rlsk assessment and
ﬁsherles management

The approach mvolves_ three elements. First, we use the extensive -

Hudson River fisheries datasets to determine (1) whether changes
in the status of species of interest identified by the New York State
Department of Environmental Consetvation (“NYSDEC”) have

Joccurred since IP2 and IP3 began commercial operation,
(2) whether cooling-water withdrawals by IP2 and IP3 during this

* period could have been responsible for any such changes, or (3)

~ whether alternative stressors including striped bass -predation,
‘zebra mussels, and harvesting are the more probable cause of -

perceived changes.

Second, we use a ‘_widely-accepted method for quantifying the
impacts of harvesting on the sustainability of fish populations,

termed the Spawning Stock Biomass per -Recruit (“SSBPR”).

model, to determine whether entrainment and impingement at IP2

and IP3 could have adversely affected the sustainability of the.

Hudson River striped bass and American shad populations.

Third, we -examine long-term trends in the -abundance of all

Hudson River fish species for which adequate trends data sets can -

* be developed to determine whether spe’czes with high susceptibility

-to entrainment at IP2 and IP3 are more likely to have declined in

abundance over the past 30 years. than are species with low
susceptibility to entrammem‘ -

All three eler_nents of the assessment suppo_rt a Ieonclusion_/that P2
~and IP3 have not caused an AEL Evaluation of alternative

- hypotheses: concerning the causes of changes in abundance of
Hudson River fish populatlons found no evidence supporting the
hypothesis that IP2 and IP3 contributed to these changes. Instead,

the evaluatlon shows that overharvestmg is the most likely cause of
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recent declines in abundance of American shad, with striped bass
predation being a potentially significant contributing factor.
Increased predation by the rapidly growing Hudson River striped
bass population is the most likely cause of recent declines in the
abundance of Atlantic tomcod, -river herring and bay anchovy.
Striped bass .predation probably contributed to the decline in
~ abundance of whlte perch, although other unknown causes were
also mvolved )

;|= *.* *
Considered' together, the evidence evaluated in this report shows
that the operation of IP2 and IP3 has not caused effects on early
life stages of fish that reasonably would be considered “adverse”
by fisheries scientists and/or managers. The operation of IP2 and

IP3 has not destabilized or noticeably - altered any- 1mportant
attribute of the resource.®” .

»Thus,'the AEI Repon dxrectly responds' .to each of Riiverkeeper’bs critieisms. B%ieﬂy, the -
AEI Report employs the unpéralleled Hudson'RiVef dataset. through .2_004 (with .Dr; Bar’nthouse’s
beelaration discussing newly'availoble data from 2005, the availability of which came too late to-
| be incluoed in the .AEI R_eport).”_o‘ . Second, the- AEI Report directly adelfesses the FEIS_
statements about purportedly declining populations of tomcod, \&hite perch and American shad,
by demonstrat:ing'that their declioes; if any, cannot reasonably be linked to IPEC’s CWIS

operations or thermal discharges.”®

Third, the AEI Report expressly quantifies potential
| .ehtrainment'and impingement impacts in a scientifically defensible manner that underscores fish'

_ populatioh dyn_amics.382 In sum, the AEI Report confirms that there is no relationship between

‘ long—ter'r’n"t'rends in Hudson River fish abundance and o'peraﬁOn of IPEC’s CWIS.*®

¥ AEI Report Executlve Summary

o 30 AEI Report at 16-19; Bamthouse Declaratlon 1]1] 19-21
¥ 14 81-82.
%% 142280, -

38 Barnthouse Declaration § 10; AEI Report at 81-82.
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Q) - The ER Reflects Current Data

Rrverkeeper implausibly'contends relying on parallel statements in a report by Pisces
that- Entergy s ER dataset is “old »384 However, Rrverkeeper elsewhere in its Petltron concedes
) that the ER drscusses—drrectly referencmg the date—data continuously collected through'
| '2004.385 - And, the ER is clear in stating it includes dsta‘throughv 200438 Thus, Riverkeeper’s_
assertion, 'which is in error, does not support the.admi-ssibility ofits Proposed Contention.387 |

Ironicaily, whiie—according to Riverkeeper——the DEIS data r's “old,” see Petition Iz.it 33,
the contemporaneous FEIS, which reﬂects the exact same dataset, is somehow immune from that
cr_iticism.388 Of course, Riverkeeper eannot have it »_both ways: It 1s _either-that Entergy’s dataset
' rnust satisfy R-iyerkeeper, or that the FEIS is likewise'dated.und should not be given the emphasis
:Riverkeeper demands. In'anyevent the AEI Report further. updates the'ER dataset through
| 2004 w1th Dr. Barnthouse prov1d1ng addrtronal information regardmg the 2005 dataset 389
Slmply put, the dataset is current, and Riverkeeper’s crltrcrsrn is unfounded. |

“Indeed, if Entergy’s: ER dataset (i.e., that information ’eivther:_summarized or referenced in

the ER, whioh amounts. to the entire Hudson River dataset t_hen available) is found lacking, it is

% See e.g., Petition at 33; Pisces EI Report at 11 (“The data used recently by Entergy to assess thns impact are old,

~ having been gathered between 1980 and 1990.”).. 4
%5 See, eg, Petition at 33 (quoting Entergy’s statement in.the ER that ‘[t]he recent 2004 annual yeér class report
‘continues to confirm that the conclusions developed in-the 1999 DEIS are still relevant and supported.”);

‘Mattson Declaration § 9 (“Since 1966, a continuing and extensive annual biological monitoring program has - -

" been performed to assess potential impacts of cooling water withdrawals from electric power generating stations
(including IP2 and IP3) on the Hudson River ecology.”). Simply bizarre is Riverkeeper’s characterization as
“misleading” of Entergy’s ER statement: “The recent 2004 annual year class report continues to confirm that -
the conclusions developed i in the 1999 DEIS.are still relevant and supported » See Petition at 33.

86 See, e.g, ER at 2- 16 — 2-17 (dlscussmg 2004 year class reports)

7 See PPL Susquehanna LLC, (Susquehanna Steam Electric Station, Units 1 and 2), LBP- 07- 10, 66 NRC 1, 24_
(2007). (“Any contention that fails dlrectly to -controvert the apphcatlon or that mlstakenly asserts the
appllcatron does not address a relevant issue can be dlsmlssed .. - , v

388 See Petition at 33.

% AEI Report at 16-19; Barnthouse- Dec]aratron M 19 2L
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390

'bdiffv'lc'ult toimagine What‘otl-ler'NRC-regul.ated entit}""/ eonld» reasonably Be expected to satisfy
RiQerkeeper’s untenabl'e-Standard_ of adequacy.wo Certainly, Riverkeeper’s assertiOn cannot be
"reconciled with the public statements of NYSDEC staff bmembers., wno- have fe'ferredv 'to the
Hudson Rive‘f dataset as “probably, the oest‘dota ‘set on the pianet.”a.g_1 Nor can it be reconciled |
...With_ the publjc-positions_’ of Riverkeeper’s consdltants, who have 'la‘u'ded lesser datasets.as being .
robust; for instance, wnerees the Entergy dataset consists of_ over 6,000 samples per year, in their -
} 'I.)ublished analysis of potential power piant impacts to fish communities in their native England
Drs. Henderson and Seaby considered robusi, and relied on, only twel\}e semples per year.”” |

In short, Riverkeeper’s Proposed Contention either is incorrect, or-amounts to an
_ imperrn‘issi'ble coll.ateral atta‘ckv on NRC’s regulation.393 In either event, River‘keep.er’s'argurnent
| that the ER dataset ‘1s “old” does not support admlssmn of tne Proposed Contennon

(ii) The ER Fully Addresses the FEIS

Riverkeeper also contends fhafc Entergy’s ER “ignores” and does not “reference” the
" FEIS.** Again, Riverkeeper is in error, as the ER expressly references and thereby incorporates .
the FEIS.* Moreover,.as Riverkeeper elsewhere in its Petition concedes, the ER expressly, not

to mention necessarily, addresses the substance of the FEIS, and therefore cannot reasonably be

See eg, Bamthouse Declaration § 20 (attesting to the umquely robust Hudson RIVCI‘ dataset) Mattson
Declaration § 11 ‘(similar); Young' Declaratlon 9 20; ER (similar); AEI Report at 16-19 (similar). .

¥ See, -e.g, Letter from William Sarbello NYSDEC to Proposed § 316(b) Rule. Comment Clerk United.States
: Env1ronmental Protectnon Agency (November 9, 2000) (submltted herewith as Entergy Exhibit I). '

%2 See, e.g., P. Henderson & R.H.A, Holmes, Shrimp Populatzons at Hinkley Pomt North Somerset, 3 Porcupme

Newsletter 110 (1985); P. Henderson & R. Seaby, Population Stabzlzty of the Sea Snazl at the Southern Edge of
Its Range, 54 Journal of Fish Blology 1161 (1999)

3,9_3,' See, e.g., Seabrook LBP-82-106, 16-NRC at 1656 (contention which “advocate[s] stncter requlrements than .
those imposed by the regulations” is “an impermissible collateral attack on the Commission’s rules” and must -
~ berejected). The appropriate process for that is a rulemaking petition.

P4 See, e.g, Petition at 30.

3% See, e.g, ERat4 90.
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said to “ignore” that document or its ﬁndingst396 Thus, Riverkeeper’s arguments with respect to
the FEIS do not support admission of the Proposed Contention.
3 _Moreover, the FEIS is, by NYSDEC’S own admission, an interim and éeneric document,
and is not the site-specrﬁc FEIS for’the IPEC SPDES Pertnit proceeding, whrch can be issued as
~ matter of ‘New York law only after the completion“of that pending proceeding.397- More
specifically, after NYSDEC issued the F_EISl'on June 25,'2:003, Ent_crgy (among other 'parties) :
filed suit to, among other things preserve its rights to challenge the FEIS on the merits.**® In
| that suit, the New York Supreme Court concluded that the FEIS was “ﬁnal in name only” and
“on its face indicates that consrderably more environmental revrewlrs necessary and specrﬁcallyv
'contern'plated.””g- In that action, NYSDEC counsel speciﬁcally indicated that the FEIS would
not be ﬁnal until after b“fully formed and adjudicated administrative records” were developed in
- the respectlve SPDES proceedings, 1nclud1ng IPEC s. pending admlnlstratrve proceedrng
Thus Rrverkeeper S efforts to exaggerate the importance of the FEIS is not supported in law or
~ fact, and any failure to address the FEIS substantively, as discussed below does. not support'

. admission of Riverkeeper’s contention.

39

See e.g., Petition at 30-32 (ndentrfyrng the substance of the FEIS and drsagreemg with Entergy S contrary
conclusions). . .

3?7 See 6 N.Y.CRR. § 624. l3(c) (“Where a DEIS has been the" subJect of the hearlng, the hearmg report together
- with the DEIS will constitute the FEIS.”).

B See Entergyv NYSDEC, No. 6747-03 (N.Y. Sup. Ct. Mar. 3, 2004) (Decrslon and Order).
399 :
- ld.

400 Memorandum in Support of State Respondents’ Motion to Consohdate and Dlsmlss the Petitions, Entergy V.

’ NYSDEC No 6747-03 (N.Y. Sup. Ct Jan. 19, 2004)
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In short, Riverkeeper’s Proposed Contention either rings hollow, or amounts to an
impermissible collateral attack on NRC’s re’:gulation.‘ml In either,event', Riverkeeper’s argument

that the ER “ignores” the FEIS does not support admission of the Proposed Contention.

(iii)  The ER Appropriately Quantifies Data
- Lastly, Riverkeeper implausibly contends, again' relying on the Pisces EI 'Repo'rt,' that

92 In fact, as the ER expressly states, and

_ Entergy’s ER .does not “quantify data on 1mpacts
Riverkeeper elsewhere in its Petition concedes, the core ER discussion reflects the ongoing’
impacts assessment, with its copious quantification of numerous: aspects of the relevant fish

| populations, entrainment and lmpinge_ment.403 Thus, Riverkeeper yet agéln is in ‘error and this

argument does not support admission of the Proposed Contention.

(iv) Riverkeeper’s Proposed Entrainment and Impingement Contention
Is Unsupported - '

Moreover, the Proposed Conteqtion,' as it relates to entraimvh'entvand impingemen’t,l should
not be adlnitted. ’becéuse it is rife with. material errors and unsupported in Violation. of .
§2. 309(0(1)(v) " Thus, for mstance Rlverkeeper alleges that 1mpmgement remains a conoem at
'IPEC 44 This is incorrect. To begm with, and as noted by Entergy’s experts Drs. Helmbuch and

'Bamthouse, Rlverkeeper s conclusmns regardmg the 1mpacts of entrainment and 1_mp1ngement at

4or See, e.g., Seabrook, LBP-82- 106. 16 NRC at 1656 ‘(contention which “advoeate[s] stricter requirements -than
those imposed by the regulatlons 1s-“an impermissible collateral attack on the' Commission’s rules” and must
be rejected). ' S o :

492 See, e.g., Petition at 29 (“Entergy also . fails to quantify the adverse factors ... .™); see also Pisces EI Report at
. 37445, ‘ . o : : o
403 . :

© See, e.g., ER at 22-80.

4% See, e.g, Petition at 44-45.
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IP2 and IP3, which are presented in the Pisces EI Report, are offered with no scientiﬁc

05 This alone is fatal to the Proposed Contention.*%

N justiﬁcation or reasoning.
Perhaps 1n recognition of the Proposed Contention’s shortcoming;s,'Drs._v Seaby and
_.Hende'rson acknowledge however, that'“[t]he.installation .o'f Ristroph screens and fish return
systems at IPEC between 1990 and 1991 reduced [entralnment and 1mp1ngement] mortahty for
some species ”407 What Riverkeeper’s consultants l1kew1se could not reasonably fail to
acknow1edge (although it goes unmentioned in their Declarations)i is that, in the late 1980°s
through the mid- 1990 s, IPEC was retroﬁtted with technology con51st1ng of customlzed Rrstroph _
screens and fish return systems, that are unrformly consrdered——mcludmg by USEPA in its
several § 316(b) rulemakings and NYSDEC_'in the SPDES Permit _proceeding——to be the “state | '
.of'the art” tech'nolo'gies with respect to impingement.‘m8 _Moreover, lPEC’s Ristrophscreens and
fish returns were designed, customized ‘and retrofitted over a several ‘year -period 'underf the -
dire_ction and oversight of Riyerkeeper’s then-technical consultant, the reno’wned (now, late)

ﬁsheries biologist Dr. Ian Fletcher, vyho'th'en pub‘lished a peer-reviewed assessment, concluding :
that the customized system represe‘nted the'vmost effective possihle te_ch_nology with respect to
ir'npingement.‘m9 _Thus,l"l)rsv. Seaby and HendersOn, must either acknowledge the ﬁndings of
o Riverkeeper’s former consultant, Dr. Fletcher’,‘_or explain' with particul_arity'the basis on which

: ‘_they .novy would have NRC d'isre_g‘ard Dr. _F,letcher"s'published,i peer-reviewed findings.

45 ‘Heimbuch Declaration q115; Bamthouse Declaration 1 15. V

406 See 10 C.F.R. §2.309(H)(1){(v) (requnrmg factual support for contentions).
47 Pisces EI Report at 11. ‘
% Mattson Declaration Y 12 (“Begrnnmg in January 1985, to address 1mpmgement the IP2 and 1P3 CWIS were
retrofitted with R_istroph modified traveling screens (referred to as Royce  Version 1 or Version 2 traveling
screens) . . At the time it was developed and installed, IP2 and IP3’s Ristroph screen technology was
consrdered state of the art, and my understanding is that this technology is still considered state of the art mtake
screening today ) . . : '

9 1d.q31.

‘9'3



:Moreover, Riverkeeper’s argurne.nt'thet so-called “large” numbers of entrainect early life
stage..s.equate to “large” impacts on fish populations is not scientiﬁeal_ly valid,.as explained in
: 'Section_2.2 of ‘the.AEI Report.*! 0 As Entergy’s expert‘Dr. Heimbuch attests, as 5 matter of fish-
ﬁmoamental poputation dynamics, 'connts of total numbers entrained reveal 'nothing'meaningful ‘

about the potential 'impaet of 1P2 tand_.IP3 on fish populations.‘”,'.

Riyerkeeper’s contrary
arguments are'misleading‘and should be r_ejected.‘ The dynatnit: is mueh in evidence in terms .of |
the-- Hu{dSon-‘Rover striped bass npoputation; with a species acknosvledg_ed to be susceptible to
entrainment at IPEC: RiVerkeeper’s own witnesses’ report——,-the Pisc.es Hndson Report—stetes
that ;‘[s]triped bess populations are known to be doing- well.‘in .the north east _eoast.of the USA,

412 ~ Again, Riverkeeper’s

and the populatlon has shown a steady increase from the 1980s.”
e argur_n’ent-ls factually unsupported,.m contraventlon of §2.309(t)(1)(_v). Consequently, Proposed )
Contention EC-1 should not be admitted.

b. ‘Riverkeeper’s Thermal Contentions Lack Adequate Factual and Expert*
Support as Required by §23 09(/)( 1)

. Despite Entergy’s full compliance with 10 C.F.R. § 51'.53(0)(3)(B)(ii) which should end
the NRC’S inquiry with respect to heat shoek as it relates to IPEC, Riv’erkeeper' nevertheless
: clalms that Entergy has not fully assessed the 1mpacts of the thermal dlscharges from IPEC in its

414

'ER 43 szerkeeper s thermal contennon lacks factual and expert support Specrﬁcally, ‘

R1verkeeper has prov1ded w1tness statements that are 1ncorrect with respect to thelr CrltICISm of

41 Petition at 31 (notmg that 1.2 bllhon eggs and larvae are entrained at IPEC) see also Heimbuch Declaratlon 9
o 16 (respondmg to Rlverkeeper s numeric assertions).

M , _
- #1% See Pisces Hudson Report at 17;. Barnthouse Declaration ] 17.
B See Petition at 46~ 52

‘"f' See I0CF.R.§ 2. 309(0( I)(v) (requmng same for admlssmn)
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. the ER, speculative or scientiﬁeally indefensibleabo_ut fisheries c.onditi."ons,. and provide no -
.reasoned basis for conclndi_ng that operation of the IPEC CWIS has had any adverseimpact on
Hudson River eeology;"including as a result.of IPEC’s'therrnal discharges.415
Again; Entergy hasretaine_d leading national scientists with extensive, Hudson River-
speciﬁc thermal expertise who haveperformed .a comprehensive assessment of whether IPEC’s
therlnal discharge‘s-Operations can, as a seientiﬁc rnatt'er, be rea_sonably said to represent an

adverse envrronmental impact to the River’s aquatic ecosystem J. Cralg Swanson, Ph.D., a

\

’ Pr1nc1pal at Appl1ed Science Associates, Inc. (“ASA”) 1s a leader in developing and applying
.»_hy_drothermal -models in marine, estuary and freshwater systems ‘ ,' with particular experience
assessing hydrodynamic. co_nd_itionsin the.lower Hudson River.*”” Charles V. Beckers, Jr., P.E.,
_ a_Seni_or Project Manager at llenni_ngson, Durham & Richardson A_rchite_c'ture and Engineering,
AP-.CL_ A(.‘-‘.HDR”), has over .301 years of experience .in the development and application of sueh

418

‘models*?, again with specific Hudson River expertise.‘“'9 Charles C. Coutant-,'Ph.D., is a leading

420

light in thls field as it relates to fisheries assessment™, with first-hand experience with the

21

: Hudson’River estuary.”?' Their expert analysis diSpositively_ refutes Riyerkeeper’s contention

45 Mattson Declaration 1142, 50, 53; Bamthouse Declaration {. 21.-

416  Declaration of J. Cralg Swanson Ph.D. in Opposition to Riverkeeper Proposed Contentlon EC-1and New York

Attorney General Contention 30 112 (heremaﬁer “Swanson Declaration’ ) (submitted herewith as Entergy
Exhibit J). T '

~“A‘7 ldat3. _
418 Declaration of Charles V. Beckers ‘Ph. D in Opposmon to Rlverkeeper Proposed Contention EC 1 and New_
“York Attorney General Contention 30 § 1 (hereinafter “Beckers Declaration™) (submitted herewith as Entergy
- 'Exhibit K)
Y14 q5.

0" Coutant Declaration {1 .

2 rd at §2.
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that thermal discharges from IPEC reflect non-compliance with an applicahle New York thermal
' crlterlon or are adversely 1mpact1ng the Hudson River ecosystem R

‘ (i) szerkeeper s Thermal Contentzon Lacks Expert Support

Riverkeeper offers no qualified expert (i.e. with proper hydrothermal expertise) o
| support its Proposed Conte‘ntion.‘422 Instead, Rtverkeeper attempts to (1) pass off 'ﬁsh biOlogists ,'
, Drs..'Seaby and HenderSon as hydrothermal engineers; 2) rely on NYSDEC statements to bolster
1ts own ‘in__adeqnat'e position, and (3) disguise speculative and irrelevant statements‘as “expe'rt B '
support.” None of these attempts pass muster. i
| First,v_Riverkeeper"s reliance on Drs. Seaby and H'ender's'on'to poke: holes in Entergy’s
" hydrothermal modeling contravenes_settled NRC precedent regarding expert qnaliﬁcatio.ns.423
AS .an exarnpvlte, Drs. Seaby and Henderson attempt to drav‘t' coneluSions regarding the ;iherrnal ’
| impact-of iPEC from-,infrared images of the.River and fronl hydrothermal modeling Entergy and
| other power plant operators undertook in 1999 at NYSDEC s direction.*”* Drs. Henderson and
’Seaby, however are not quahﬁed in hydrothermal modehng, they are ﬁsherles biologists. as Dr.
Seaby holds a bachelor’s degree in Biology and a Ph.D. in Ecology, the focus of which was the !
“Coexistence of .Lake-Dwelling Triclads and Leevches'.”426 Dr. Henderson holds a bachelor’s |

~-degree and Ph.D. m Zoology, the focus of which was population studies of a seed shrimp,

22, 'See 10 C. FR. § 2.309(H (1) (v) (requlrmg expert support for admissible contentlons)

3 See Petition at 48- 52 (criticizing Entergy’s-hydrothermal modeling); Pisces El Report at 20 25 (similar); see

~also Pub.'Serv. Co. ofNH (Seabrook Station, Units 1 and 2), LBP-89-32, 30. NRC 375, 417 (1989) (noting that
an expert’s testimony * 1s not sufﬁcrent since it “is not the testimony of an expert in that ﬁeld”)

424 See Pisces EI Report at21-25, 26.

See Declaration of Rlchard Seaby in Support of Rlverkeeper s Contention EC- 1 Attachment 1 (heremaﬁer
“Seaby CV”) Henderson Declaration at Attachment 1 (hereinafter “Henderson CV”) '

46 Seaby CV at 1.
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Cppridopsis pidua."” .Neith‘er' Dr. Seaby nor Dr. ‘He.nderso‘n ‘have anykla.dvah.ce trdining in
hydrotherrnal or oceén engiheering;- they have no expertise- in the. creation, desigrr,
implementeti_oh; and interpretatien of peer-rex/iewed hydretherrhal models; and they are not.
p_rqfessiohal hydrothermal modelers.*?® .v Thus, as»a matter of NRC_ _law;' Drs. Seaby and
| Henderson are not qualiﬁed‘toA evaluate the adequacy or substatnce of the hydrothermal rnodeling
discussed by Entergy in the ER.*®. The thermal eomponehts of Proposed Contention EC-1,
therefore?' lacks adeqdate expert suppert with respect to Riverkeeper’s thermal argu'me'nts,. and is ~
‘inadmissible. | "
D(_)ubtlessv aware of its witnesses’ shortcemings, Riverkeep‘er resorts to relyihg on the
' ‘NY‘S’s assertiohs te advance its o.Wn'thermal criticism.430 However, NRC will not impute the
supposed expert testimony of one petltloner to evercome the shortcomlngs. of another

petitioner. 431

Thus, NRC should reject Rlverkeeper s attempt to rely on the NYS’s experts to
overcome its own deficiencies, and again the thermal components of Proposed Contention EC-1

are inadmissible.

© 421 Henderson CV at 1.’

See generally Seaby CV; Henderson CV. Although Dr. Seaby asserts his “expertise” in “computer simulation
. and modeling,” it is in the fisheries impacts—and not in engmeermg or hydrothermal modelmg itself—that his.
expertise.lies. See Seaby CV at 1. '

428

2 See Seabrook 'LBP-89- 32, 30 NRC at 417 (notmg that an experts testlmony ‘is not sufﬁcwnt since it “is not

-‘the testimony of an expert in that field”), reserved on other grounds, 32 NRC 135, Comm'w Edison Co. (Zlon
Station, Units 1 and 2), LBP-80-7, 11 NRC 245, 274 n.154 (1980) (strrkmg portions of an expert’s repon after
he admitted that he was not an expert in certain fields).

See Petition at' 50 (“NYSDEC also expressed concern about the vertical dlstrlbutlon of the thermal plume in the
2003 FEIS”). : .

U Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication Facﬂlty) LBP-05-4 ‘61 NRC
© 71, 80 (2005). (“Federal Rule of Evidence 702 may [] serve as guidance” in evaluating an expert’s testimony);
see also Plourde v. Gladstone, 190 F.Supp.2d 708, 720-21 (D. Vt. 2002) (expert’s lack of qualifications in
requisite subject area invalidated attempts to rely on opinions of properly qualified experts); Polythane Sys., Inc.
v. Marina Ventures Int’l, Ltd., 993 F.2d 1201, 1201-08 (5th Cir. 1993) (a witness may not put in evidence the
opinion of a nontestifying witness without running afoul of the hearsay rule unless used to demonstrate the basis
for the testifying witness’s opinion, not to establish the truth of the nontestifying witness’s opinion).
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Combined with the expert witness qualification shortcomings, Riverkeeper Proposed
Contention amounts to generalized statements without any link to IPEC’s thermal discharge or

32 For.exarnple,.Drs. Seaby and Henderson claim “if the plume is

impe_rmissible speculation.
sufﬁciently large then heated water will penetrate to the bed of the river and impact' bottomf
livihg and deep‘u/ate'r spec_ies.”‘”‘3 Likewise, Drs. Seaby and Hendersorr rlot‘e that “[t]emperature
can gffect _-surrlival,‘ growth and rhetabolism, '_acti‘vity, swimming performance and behaviour,
reproductive timin.g"and rates of gonad development, egg-development, hatching success, and -

morphology.”**

‘Notably, none of the statements of priuciple is _folloWed by an analysis or
scientific estimation of what in fact" ooours under the actual operating and Aenyironmental
'eorrditions at IPEC. _Absent d re'asorted scvien_tiﬁc ‘connection between éssertions .of general
principle and the operations of IP2 and IP3’s respective CWIS, such argu.ments ar'e"nothiug rrlor‘e

than unscientific speculation lacking in factual support relevant to this proceeding.43 * Indeed, as

noted by Dr. Coutant, a reasonable scientist would not rely on Drs. Seaby'and_Henderson’s :

" B2 See Vogtle ESP Site, LBP-07- 03 65 NRC at 253 (observing that “neither mere speculation nor bare or . ‘
conclusory assertions, even by an expert, alleging that a matter should be consrdered will suffice to allow the
admission of a proffered contention”); Savannah River, LBP-05-4; 61 NRC at 80 (noting that “[w]hilé the
expert’s method for forming his opinion need not be generally recognized in the scientific community, the
opinion must be based ‘on the methods and procedures of science’ rather -than\on sub]ectlve belief or
unsupported speculation.’”). i

43 See Pisces EI Report at 22-23. Chdrts of Entergy’s complete evidentiary objections to the Pisces Hudson

Report and Pisces EI Report are attached hereto and incorporated herein as Entergy Exhibit L. Because the
- declarations of Drs. Seaby and Henderson-in' support -of Riverkeeper’s’ Petition merely incorporate the Pisces
Hudson Report and the Pisces EI Report, Entergy will not specifically object to the declarations; but rather will
simply object to the Pisces Reports themselves. See Henderson Declaration .6 (“In support of Rrverkeeper s
"request for a hearing and petition to intervene with respect to the license renewal proceeding for the' Indian .
Point Nuclear Power Station, I co- authored” the aforementroned reports wrth Dr. Seaby )% Seaby Declaratlon 95
 (similar). : . .

4 See Pisces Hudson Report at 3.

%5 See Vogtle ESP Szte LBP 07-03, 65 NRC at 253 (observmg that “nelther mere - speculatlon nor bare or

- conclusory assertions, even by an expert, alleging that a matter should be considered will suffice to allow the
admission of a proffered contention”); Savannah River, LBP-05-4, 61 NRC 71, .80 (2005) (noting that “[w]hile
the expert’s method for forming his opinion need not be generally recogmzed in the scientific community, the -
‘opinion must be based on-the methods and procedures of science’ rather than on - sub_lectlve belref or
unsupported speculatlon ™).
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recitation of hasic ‘thérmal concepts to .reach any conclusions regarding the ‘.potenti'al thermal

.  impact of IP2 and IP3’s respective CWIS,*¢ _Nor should NRC.*’ Rather, such statements are‘
 precisely the sort of disembodied argument orspeculation that cannot support admission of the

l’roposed.Contention.“s ' | |

. ‘Thus NRC should exclude the thermal components of Rlverkeeper s Proposed

| Contention EC-1 as lackmg factual and expert support

(11) szerkeeper ) Thermal Contention Lacks F actual Support

Rlverkeeper also clarms that Entergy is out of comphance with its SPDES Permrt but
telhngly neglects to even provide a citation for its unsupported point.*** Nor could Riverkeeper
provide any such support, since_~—as the ER reflects—Entergy complies fully with the thermal-
_ .discharge requirements of its SPDES Permit.*’ '.

Doubtless aware that its arguments .vuill not prevail, Riverkeeper also '?alleges, again
: WithQUt : support, that thermal discharge from Il’E_C ‘violates the ‘New York State Criteria
Gouerning Therrnal Discharges, 6 N.Y.C.R.R. Part 704.2. The facts are otherwise: First, IPECs’
compliance with its SPDES Per’mit is compliance wi‘th.'New York lauv, including'-6 N.Y.C.R:.R.

Part 704.*"! Indeed, NYSDEC never altered those Permit conditions, as it must under the CWA

mvCoutantDeclaratnonﬁ[M _ '.: o R - ' R N~

47 See 10 C.FR. §2. 309(H(1)(v) (requmng factual support) : :

»?“3" See Vogtle ESP Site, LBP 07-03, 65 NRC at 253; Savannah Rlver LBP- 05-4 61 NRC at 80.
¥ See Petmon at 46-47.

0 See ERat 4-23 - 4-24.

See ER at 4-23 (permit conditions were “established by the NYSDEC to ensure the protection and propagation
of a balanced indigenous ‘population of shellfish, fish, and wildlife in the. Hudson River”); see also Draft
_Environmental Impact Statement for SPDES Permits for Bowline Plant, Indian Point Units 2 and 3, Roseton
Steam Electric Generating Stations (“DEIS”) at VI-26 (Dec. 1999) (current SPDES Permit for IPEC contains -
“discharges [estabhshed by NYSDEC that are] dlfferent from those in Part 704 but stlll sufficient to meet the -
. standard.”).
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- and New York lew; if it believed that ectual oen-COmpl»ianee existed.;‘42 Rather, in thepending
SPDES_ permit psoceeding; N‘YSDE‘C‘ag_reed ‘to postpone aﬁy thermal assessment to the next
© permitting period, Vth‘us co‘hﬁrmi_r_;gI it considers thermal discharges a “back burner” issue for
IPEC.“”3 Moreov.er as Dr. Beckers-and Dr. 'Swanson conﬁrrn the late 1990’5 roOdeling on
wh1ch Rlverkeeper rests its cla1m reﬂects a NYSDEC ordered purely hypothetlcal exercise under
Rlver condmons that, as Rlverkeeper is ful]y aware, sxmply could not exist.*** As Dr. Beckers
| explaloed “the tzdal and current condztzons speczf ed by NYSDEC never occur in the River .
Thus, the condzttons modeled were wholly unrealistic and the results represent condmons that
can never occur in.the River, because the tidal and current conditions spec.iﬁed never occur.”*®
In addition, Dr. Swanson conducted an independeﬁt review of the 1.999‘Hydrvothert.nval
Modeling to deterfnine whether that modeling Was based upon such condiﬁons and -whetﬁe_r it
- sepp'orts»any allegations _Qf non'—cor.n'plivane(_e.44_6 Dr. Swenson focused on two componehts of the
A‘..NvYSDEC-direct'ed inodeling that‘ were not in _line with expected' engineering, or hydrodynamic '
’ _a_hd hydrothermal, realities; specifically, the timing and durafion of so;called “slack water
conditions” (that is, the poirit during a tidal cyele at vsthich there exi’sts li_ttledr no current in the

447

" river) offshore of the 'disc‘harge location.**” As discussed in greater detail in his declaration,

~ submitted herewith as an exhibit, Dr. Swanson_concluded‘thaf both the timing and duration of

2 See 6 N.Y.CRR. § 621 13(a)(5) (authorlzmg permlt revocation for ¢ noncompllance w1th previously ‘issued
permit conditions™); see also 40 C.F.R: § 123. 26(b)(1) (requiring the state to maintain “[a] program . . . to
identify persons subJect to regulatlon who havé failed to comply with permit application or other program

requnrements”)

3 See Draft SPDES Permit, Condition 7 Issues Ru]lng at41:42.

444 See Beckers Declaratlon Ex. 2 at 2 (emphasns added) !

443 Beckers Declaration, Ex. 2at2 (emphasns added).

446 Swanson Declaration { 15-31.

U 1d q20.
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slack water 'c(.)nd‘ition's associated with th'e, 1999 Hydrothermél Modeling are not real‘isﬁe and, in
fact, do not occur .offshore of Indian Point.**® Given these si_gniﬁcant deviations 'from fealiétie
eonditiqns in the-Ri%zer_ near Indian Point, “t.he_Hydfother‘mal Modelihg cannot be used accurately
' ~as atool to detennipe Whether Indlan Point has been, or eﬁnently~ is, in violation of ‘applicable

New York State thermal discharge criteria.*

'NRC should reject Riverkeeper’s il-itigation
position and refuse to admit Proposed Contention EC- 1.

4. Rlverkeeper s Proposed Contentlon EC 1 Identlﬁes No Material Dispute

Even assummg that NRC had ]UIISdlCtlon to evaluate the substance of IPEC s SPDES '
_ Perml_t, which it does not, and alsq‘that R1verkeeper,s factual assertions regardmg the status Qf a
.the .Hﬁdson River are releven‘p_ ahd cerreet,' which- they are not, Rivepkeeper’s Proposed
C(I)nterlltion EC-1 must alsq be material. To satisfy NRC’s r)natetielity 'standard; Rirverkeeper’s
- proposed information r_ﬁust be Aable to affect the outcome ef this Pr_oceeding.‘_‘éo |

.' Here, .the irifbrmation in suppoﬁ of Riverkeeper’s Pro'p.osed Contention EC-1 does not,
arid cannot; affect the eutcome of this Pro'ceedipg, beeause: (1) Riverkeeper’s elleged emissions
‘in Eht_’ergfs ER, eve‘n',‘i.f accepted as correct, do not undermine Entergy’s compliance with NRC
regulétiops (under NEPA)*!, particplarly at this stage of the NEPA process and under the NEPA

33452

- “rule of reason’ and (2) the sum total of Rlverkeeper ] purported expert’ cr1t1c1sm again even

, if accepted as ebrrect, amounts to “ﬂ_y-'specking’.’ in view of the comprehensiveness-of the ER, as

M 1dq26.
"1 g3l _
4 10 CFR § 2. 309(0(1)(v1) (contentlon must .raise 1ssues “material to the ﬁndmgs the NRC must make to
support the action that is involved in the proceeding”); PPL Susquehanna, 50- 387-LR, 65 NRC at 305
(contentions must be matenal to “the findings the NRC must make to support the relicensing”).

See Vogel ESP Szte LBP-07- 03, 65 NRC at 255-56 (dlsmlssmg contention because analys1s petmoner alleged ,‘
was “lackmg” was not required by NRC regulations).

#% See Deukmeﬂanv NRC, 751 F.2d 1287 (DC Cir. 1984)
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confirmed by the AEI Report.*> | Each failing, alone, is fatal to the Proposed Conten_tion EC-1—
together they reveal that Riverkeeper’s Petition is a political advocacy piece,‘ rather than a
i leéitimate criticism of the ER. |

| More particularly with reSp'ect‘ to point (1), however much Riverkeeper does not agree
with Entergy s ER, it has not shown that it is so deﬁc1ent that the NRC could not perform its

required analysis based upon the data therem.454

Rlverkeeper s own admission that it used the
information 'prOVided or referenced in the ER to form a d_ifferent ‘.‘conclusion” than Entergy, see
Petition at 36 (“Pisces rejects the conclusions drawn by Entergy”), confirms that the inforlnation
_ A‘prov1ded in the ER is sufﬁcrent to allow such analysis to be performed The responsrblllty of
drawing-such conclusions, however, is ﬁrmly entrusted to the NRC staf >, and therefore: are not
456

a material concern at this stage of the proceedlng. Riverkeeper does not present an admissible

contention by merely presentmg a different analysis. 457
More partlcularly wrth respect to point (2) throughout its Proposed Contentlon EC- l

Riverkeeper offers no material information that would support. admission_ of its Proposed "

Contention, because it challenges only minor details in a nearly forty-year assessment

“ ERatd-1-4- 88, 8-1 — 8-67.
' Erelon Generating Co. LLC; (Early Site Permit for Clinton ESP Site), CLI-05-29, 62 NRC 801, 811- (2005)

(“Our boards do not sit to ‘flyspeck environmental documents -or. to add details or nuances.”); see also o

Susquehanna LBP-07-04, 65 NRC at 309-10 (NEPA achieves its Ob_]eCUVCS by “ensur[mg] that the agency .
~ will'have available . detalled information concemmg sngmﬁcant env1ronmental 1mpacts”)
%5 See 10 C.F.R/ § Sl. 103(a)(5) (“the Commlssmn shall determine whether or not the adverse envnronmental
impacts of license renewal are so great that preserving the - option of license renewal for energy plannmg_
decnsmnmakers would be unreasonable”) :
: 45§ See Susquehanna LBP-07-4, 65 NRC at 327 (contentron must explain “why the agpllcatlo is unacceptable in
* some material respect”) (emphasis added); Dominion Nuclear, LBP-04-15, 60 NRC at 94 (“properly formulated

contentions must focus on the license application); Turkey Point, CLI-01-17; 54 NRC at 25 (“it is the license . -~

. appllcatlon not the NRC Staff Review™ on which contentions must focus)

47T See Sterra Club v. Marita, 46 F.3d 606, 621 (7th Cll' 1995) (rejectmg pet1t1on requestmg that agency perform
particular analysis because such choice is within agency’s discretion); PPL Susquehanna 50-387-LR, 65 NRC
at 303 (arguments regardmg methodology are 1mmater1al) A
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- characterized by NYSDEC staff as “probably,‘ the best data set on the planet.”* Much of |
Riverkeeper’s ernalysis, therefore, is little more than an impermissible attempt to “fly-speck” the
ER. Indeed all that N.EPA requires is “a reasonablsl thorough discussion of the significant
aspects of the r)rohahle environmentalconseqoehees,” and an attack on the minor details that
does .not undermine that overall d_iscussion is irrelevant.*®

In the final analysrs, Riverkeeper’s Proposed Co_htention EC-1 is entirely geared toward
. -_-forcingi .NRC to reaeh the conclusion that Entergy must retroﬁt with closed;cycle cooting%a
conclusmn that is 1mperm1851ble under NEPA Wthh can compel no outcome.* " Hence,

Riverkeeper’s Proposed Contention_EC-l is immaterial at its very core, and inadmissible.

D. Proposed Contention EC-2’s Claims of an Inadequate Analysis of Severe Acc_iden‘t
Mitigation Alternatives in the ER are Inadmissible as a Matter of Law ' '

1.  Qverview of EC-2 and Supporting Bases |

Petitioner contends that Entergy’s SeVere Accidert Mitigati"on Altematives 7(“SAMA_”)>
analysis is “incomplete inaccurate, nonconservative, and tacking’ in the scientiﬁe rigor required
by NEPA 461 Petitioner’s contentlon contains two prmcrpal parts, with sub51d1ary supportmg ‘
bases. Flrst Petitioner asserts that Entergy s SAMA analy51s does not adequately address the
| probability and scope of severe accidents.

Second, P.et‘ition_er claims that Ent_ergy has hot. ,a'deql_lately analyzed the consequences of

severe accidents. In particular, Peti_ti'oners" asserts that in its, SAMA-related - radiological

4% See, e.g, Letter from Wllham Sarbello, NYSDEC, to Proposed § 316(b) Rule Comment. Clerk United States
- Environmental Protection Agency (Nov. 9, 200()) :

1

49 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989) (“If the adverse environmental effects
-of the proposed action are adequately -identified and evaluated, the agency is not constrained by NEPA from
deciding that other values outweigh the environmental costs.”) (citations omitted)_.

 Petition at 54.
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i
consequence caleulatiens, Ente'rgy has “Signiﬁcantly (by more tnan a _fa'ctor of three)-
underestimated- p‘opulation doses and other off-site costs resulting from ase_vere aceident at
Indian Pomt S ”
Petitioner claiins' that tne net result of these alleged deﬁciencies is that.Ente_rgy has

' 'obta.ined an erreneously-low'cosf estimate that, in turn, has caused .i't to undefestimate the
-"beneﬁts of SAMAs that would mitigate or »_avoic.l the environmental impacts of severe :
:accidents.m As relief, Petitioner requests that Entergy “be required to repeat its SAMA analysis
by cOnd,ucti'ng a conseQuence assessment incorpofatin’g complete and accurate inputs and bésedvon

rigorous scientific methods.”*%*

2. “Overview of NRC SAMA Analysis Requirements and Guidance

ca. The thure and Scope of the SAMA Analysis Requirement
NRC fegulations require, at the.operating license‘renewal stage, that “[i]f the staff has not o
* previously consider_ed severe accident mitigation altemetives for the applicant’s plent‘in an [EIS]v
" or in an environmental assessment, a considerationof altematives to mifigete severe accidents

must be provided.”465

The NRC imposed this requvirement_ on licensees despite the Aagency’s ’
generlc finding that “probability- welghted” consequences of impacts resultmg from severe
accidents would be small.*% Recogmzlng that NEPA and 10 CF.R. Part 51" requlre '

_ consideration of n'iitigation'alternatlves,‘ the'NRC. explalned'anfOHOWS?

2 1d at 55.

463 ]d.

4 Id. at'55-56.

5 10 C.F.R. §51. 53(c)(3)(1|)(L)

466 Specnﬁcally, Table B-1 in Part 51 states “The probablllty welghted consequences of atmospherlc releases

fallout onto open bodies of water, releases to groundwater, and societal and economic impacts from severe
. accidents are small for all plants.” Accordingly, the - impacts ‘of severe accidents have been generlcally
addressed by rule and are not open for review in individual license renewal proceedmgs
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[T]he GEIS analysis of severe accident consequences and risk is
adequate, and additional plant-specific analysis of these impacts is
not required. However, because the ongoing regulatory program
related to severe accident mitigation (i.e.,[individual plant
examination] and [individual plant examination of external events] ..
has not been completed for all plants and consideration of severe
accident mitigation alternatives has not been included in an EIS or -
supplemental EIS related to plant operations for all plants, a site-
specific consideration of severe accident mitigation alternatives is
required at license renewal for those plants for Wthh this
consideration has not been performed. 467

| The_ .Comrnission.also noted thatv_its:de'cision to treat SA.MA'anal}rlsis as a Category 2_-issue was
| due, in part,. .t.o_the Third Circuit’s decision to requlre a teView' of severe_accident -mitigation
design a_lte'mati”ves, ot ‘_;SAMDAS,” at the initial operating license stage.468 | |
' SAMA .analys'is makes dse of PRA and cost-heneﬁt analysis techniques to ensure
identiﬁeatiOn and assessment of any plant changeS—;in .hardware,. procedures, and training;that -
_could 51gnlﬁcantly reduce the radlologlcal risk from a severe accident by preventmg substantlal |
core damage (i.e., a severe Iac01dent) or by limiting releases frorn containment in the event that
substantial core damage occurs (1 e, mmgatlng the 1mpacts of a severe acmdent) 469 SAMA
analysxs is “rooted in a cost-benefit assessment.’ ATO Therefore “[w]hether a SAMA may be
worthwhile to implement is based upon . . .a weighing of the cost to irnplement the SAMA with

~ the _reductio'n in risks to public health, occupational health, and offsite and onsite pro'perty.’_’471 |

Environmental Review for Renewal of Nuclear Power Plant Operatmg Llcenses 61 Fed Reg at 28,481.
%68 61 Fed. Reg. at 28,480 (Limerick Ecology Action v. NRC, 869 F.2d 719 (3d. Cir, 1989)).

f‘ég See 61 Fed. Reg. at 28,480-82; Duke Energy Corp. (McGuire Nuclear Statlon Units 1 and 2; Catawba Nuclear
Statlon Units 1 and 2); CLI-02-17, 56 NRC at 1, 5 (2002) :

7% McGuire, CLI-02-17, 56 NRC at 5.

Id. at 7-8. “Severe accident risk is assessed in terms-of the total averted risk: averted public exposure (health
risk converted into dollars to- estimate the cost of the public health consequence), averted onsite cleanup cost,
averted offsite property damage costs, averted occupatxonal exposure costs and averted power replacement
costs.” See id. at 8 n.14. . :
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»’I.’hus, ‘_‘[i]f the cost of implernenting a particular SAMA Vis greater than its associated benefit [i.e.,
total averted rish], the SAMA would not be considered cost-l.)eneﬁ'cial.”_472

In discussing the SAMA _analysis requirement, _the Commission noted that previously- |
perfonned plant-speciﬁc IPEs' and IPEEEs “essentially constitute a broad search for As'everev

»43 In this 'reg'ard,-the'Commission emphasized that it is =

accident mitigation alternatives.
“unlikely that any site-speciﬁc consideration of ’severe.accident mitigation alternatives for license
renewal will identify major plant design changes or modrﬁcatrons that will prove to be cost-
beneﬁcral for reducmg severe accident frequency or consequences ala Rather, the Commrssron
no_te‘d, it “expects_ that if [SAMA] reviewsf identify any changes as being cost beneficial, such.
:changes general.ly-woul‘d be procedural and progranrmatic' fixes, with any hardware changes
. "b'e.ing only minor' in nqtu‘re and Jew in n‘umbe_r.”'“‘5 License,renewal SAMA analyse's-re_viewed
and approved by the NRC to date have been consistent wrth this Commlssron expectation.*’
Addltronally, with respect to SAMAs that are determmed fo be potentially. cost-
E beneﬁcral the NRC Staff has found  that, unless “the SAMAS evaluated relate directly to
adequately managing the effects of aging during the perlod of extended operatlon they need

not be 1mplemented as part of license renewal pursuant to 10 CFR Part 54477 In any case,

neither NEPA nor Part 51 per se mandate that a hcensee adopt any particular SAMA even one

. ’f‘" Id ats.

4P 61 Fed. Reg at 28,481 (emphasis added)
™ 14, at 28,481 (emphasis added).
1 (empha515 added).

6 See, e. g., GEIS, Supplement 29 (Pllgrrm) Vol. 1, at 5-9 (July 2007) (identifying five cost-beneﬁcral SAMAs
mcludmg changes to plant procedures )

' 47? See e.g., GEIS, Supplement 217, (Pallsades) at 5-5°(Oct. 2006) see also Duke Energy Corp (McGurre Nuclear

: Station, Units 1 and 2; Catawba Nuclear Station, Units I and 2), CLI-02-28, 56 NRC at 373, 388 n.77 (2002)
(noting that draft Catawba and. McGuire SEISs stated that “this SAMA does not relate to adequately managing
the effects of aging during the period of extended operation and therefore, it need not be implemented as part of
license renewal pursuant to 10 C.F.R. Part 54”) (mtemal quotes omltted)
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identified as “cost beneficial.” As the Commission has noted, “the ultimate agency decision on

whether fo require facilities . . . to implement any particular SAMA will fall under a Part 50

current licensing basis review.”*’®

b. NRC—Approved Guidance on SAMA Analysis

The NRC and the 1ndustry have 1ssued gu1dance to a551st applrcants in their preparation
| of SAMA analyses and to gulde the Staff in its review thereof For example, in 2000, the NRC
Staff issued Supplement 1 to Regulatory Guide 4 2. That document prov1des useful ms1ghts into
the pr1mary sources of information on which llcense renewal appllcants should draw in preparmg.
: SAMA_analyses._ It states:

The identification of possible SAMAs and evaluation of their
merits should use the information and analyses developed for the
plant-specific [IPE] for severe accident vulnerabilities (and -
“modifications made subsequent thereto) and, when' available, the
plant-specific [IPEEE] for severe accident vulnerabilities (e.g.,
earthquakes, fires, winds). If an IPEEE has not been completed, the
applicant may use the results of IPEEEs performed for other
. plants, adjusted for plant-specific variables. In preparing the
SAMA analyses, applicants may be guided by analyses performed
Jor previous applications for renewal of operating licenses and by
the NRC for Watts Bar Unit 1 Nuclear Power Plant, NUREG-
0498, Supplement 1, “Final Environmental Statement Related to
the Operation of Watts Bar Nuclear Plant, Units 1 and 2,” April
- 1995, and supplements to NUREG-1437. In structuring the
analysis, the applicant should consider the methodology presented
- in NUREG/BR-0184, “Regulatory Analys1s Techmcal Evaluat1on
. Handbook,” January 1997 . ‘

- Since the issuance of - Supplement 1 to RG 42 the Nuclear Energy Instltute (“NEI”) has
- developed a detaxled template NEI 05- Ol Revrslon A for completmg SAMA analyses that

“relies upon NUREG/BR-0184 regulatory analysis technrques is a result of experlence gained |

™ MCGuire, CL1-02-28, 56 NRC at 388 n.77 (citations omitted) (emphasis added). -
7 RG 4.21 at 4.2-5-49 (emphasis added). - R ‘
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-through past SAMA analySes, and incorporates insignts gained from review of NRC evaluations
.- of SAMA analyses and assocrated RAIs 480 | |
. Entergy prepared its IPEC SAMA analysis m accordance wrth NEI- 05 01, Revision A.
Signiﬁcantly, in Interim Staff Guldance (“ISG”) LR-ISG-2006-03 the NRC endorsed NEI-05-
01, Revrsron A The Staff “recommend[ed] that apphcants for license renewal follow the ',
gurdance pr0v1ded in [NEI 05-01, Revrslon Al 1nsofar as it “describes. existing NRC
'regulatlons and facilitates complete preparatron of SAMA analysrs submrttals 82
RG 4.281 and NEI 05-01 dlscuss the analytrcal steps assoerated with a SAMA anélyéis in
detail. Stated in very general terms, the anal.ysiS‘in\rolves‘four major parts: (1) qunntiﬁcation of
- the level of risk aseociated with potential:re,actor accidents using plant-specific PRA and other
rrsk rnodeIS' (2) examination of’ the.major risk contributors and identiﬁcation of possible ways
(ie., SAMAS) of reducmg that risk; (3). estrmatlon of the beneﬁts and costs assocrated w1th -
spec1ﬁc SAMAs; and (4) comparrson of the costs and benefits of the 1dent1ﬁed SAMAs to

determine whether the SAMA was cost-beneficial.

C. Controlling NEPA Principles Related to SAMA /inalysis

SAMA analysis is a NEPA- derived requlrement Accordingly, consideration of
mltlgatlon altematlves is governed by the NEPA rule of reason”; not each and every adverse '

1mpact ,must be mrtrgated, but a “hard' look” must be -given to the potential mitigation of . '

40 NEJ 05- 01[Rev A], “Severe Accrdent Mitigation Altematlves Analysis,” Guidance Document” at 1 (Nov. 2005)
'(“NEI 05-017).

! See “Final License Renewal Interim Staff Guidance LR—ISG 2006-03: Staff Guidance for Preparing Severe
‘ Accident Mmgatlon Analyses (Aug. 2007) (avaz[able at Adams Accession No. ML71640471 l)

% Idatd (emphasrs added).
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% The Supreme Court’s Methow Valley decision allows agencies:

;signiﬁcalnt. imeacts.
- considerable latitude in addressing miﬁgation measures.

Under NEPA’s rule of reason, an agency need not consider wholly speculative impacts,
even.where the consequences could be ser/ere. Irr fhis same vein, it is well esrablished that
NEPA recjuireé consideration of reasenable——not "werst-case"—seenariost484. Indeed; the
Courlcil on_Envirorlmental Quality (“CEQ”) arrrended 40 CFR. § 1502.22 in 1986 (in light of
_"the U.S. Supreme- Court’s ruling in Methow Valley} te require -consideration of “reasonably
: foreseeable” impacts rn'lieu of the_“worst.caSe” analysis thar the regulation had previousfy
required..485 That regulation now provides that ‘wlllere there is “ine,omplete or unavailaele

in-formation,.” an EIS must still be “based upon theoretical approaches or .researc}‘r methods
generally accepted in the scientiﬁc community . . . provided that.the analysisA of the irnpacts is.
- supported by credible $ci'entiﬁc evidence, is not based on pure conjecfure, and is within the rule
of r'eason.”486 |
The CEQ’s standard was explicitly approved by the S'uprernevCOurt in Robertson V.

Methow Valley Citizens Council, 490 U.S. 332 (1989). As the Court observed, the amended

4 See Robertson v. Methow'Valley Citizens Council, 490 U.S. at 351-52.

% This also is consistent with Comrmssron policies concerning safety goals and risk assessment. In its Safety

Goal Policy Statemient, the Commission adopted the use of mean estimates for 1mplementmg the quantitative
objectives of its safety goal policy. See 51 Fed. Reg: 30,028 (Aug. 21, 1986). In its policy statement on the use
‘of PRA methods in NRC-regulated activities, it emphasized that “PRA evaluations in support of regulatory
decisions should be as realistic as practicable . . . .” Use of Probabilistic Risk Assessment Methods in Nuclear
Regulatory Activities: Final Policy Statement, 60AFed. Reg. 42,622; 42,629 (Aug. 16, 1995).

485" See 51 Fed. Reg. 15,618, 15,621-25 (Apr. 25, 1986). The Commission has complied with NEPA by issuing its

- own regulations governing its consideration of the environmental impact of licensing actions. See 10 C.F.R. §§

51.1-.125. The NRC’s regulations are based on-the CEQ regulations. Section. 51.10(a) refers to “the -

Commission’s announced policy to take account of the regulations of the [CEQ] published November 29, 1978

(43 Fed. Reg. 55,978-56,007) voluntarily, subject to certain conditions.” In the Private Fuel Storage

- proceeding, the Commission noted that it gives CEQ regulations “substantial deference.” See also Andrus V.
Sierra Club 442 U.S. 347, 358 (1979) (holding that CEQ regulatlons are entltled to “substantial deference”)

% 40 C.F.R. § 1502.22(b) (emphasis added). -
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.'regul‘ationvdoes not »nece'ss'arily foreclose an agency’ s~duty.to consider remote but potent_ially
'sev_ere impacts.**” But it “grounds the duty in evaluation of scienti.ﬁc-opinion rather than in the
framework of a conjectur'at ‘worst'case analysis.”’488 The Court further explained__ that, by
Vlrequirin‘g. an _EiS to“focus on ‘re‘asona_bly foreseeable impacts,” the émended rule “‘will generate

“information and discussion on those consequences of greatest concern to the public and of

greatest relevance to the agencyv’s.deci_sio'n cen rather than distorting the decisionmaking process
' by overemphaszzmg hzghly speculatzve harms.””"*% ‘

The Commission and its llcensmg boards have adhered. to the foregomg pnnmples in
NRC adjudicatory proceedings In the Hydro Resources proceedmg, for example, the Board
stated that the ‘hard look’ at the env1ronmental consequences mandated by NEPA is subject to a
‘rule of reason,” meaning that the assessment need not includeevery environmental effect that
COuIcl potentially resnlt from the action, but father' "may be limited to effects which are shoWn to
'hnye some likelihood of ocvc'l‘lrring.”’490 In the Private Fuel Storage proceedin‘g,'the Comrnission
rejeCted consideration of worst-case scenarios because tneir' consideration involves “the arduous
nnd unproductive task of analyzing conceivabte, but very speculfttiv_e catastrophes” and divet'ts
- the'agency’s “limited resources” from more prodnctive efforts.*”!
These same principles apply to the agency’s consideration of mitigation measures under

 NEPA. The Commission has expressly recognized that SAMAs are mitigation measures which

“7 490 U.S. at 354-56.
88 Id. at 354-55 (citation omitted).
9 Id_ at 356 (emphasis added).

 Hydro Resources, Inc, (PO Box 777, Crownpomt New Mexico,. LBP 04-23, 60 NRC 441, 447 (2004) B
(footnote omitted). '

Y Private Fuel Storage, L.L. C. (Independent Spent Fuel. Storage Installation), -CLI- 02-25 56 NRC 340, 354
’ (2002) :
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-are analyzed- in the same fashion as other potential mitigation measures.*> In particular, the
" Commission has stated that:

For any severe accident concern, there are likely to be numerous
conceivable SAMAs and thus it will always be possible to come up
with ‘'some type of mitigation alternative that has not been
addressed by the licensee. In the end, whether a SAMA alternative
is worthy of more detailed analysis in an Environmental Report or
SEIS hinges upon whether it may be cost-beneficial to implement.
Under the rule of reason governing NEPA, “[t]o make an impact
statement something more than an exercise in frivolous boilerplate
the concept of alternatives must be bounded by some notion of
feasibility.” Tt would be unreasonable to trigger full adjudicatory
proceedings based merely upon a suggested SAMA under
circumstances in which the petitioners have done nothing to
indicate the appr0x1mate relative cost and benefit of the SAMA.**

The Commission’s observations in this regard are entirely consistent with' those of the federal

courts, which have held that NEPA does require “expensive and time-consuming studies” ito _

- resolve uncertainties where the impacts are not likely. 494

3. Proposed Contention EC-2 Is Inadmissible Because It Lacks a Basis in F act or
' Law to Claim That Entergy’s SAMA Analy51s Fails to Adequately Address the
Probability and Scope of Severe Acmdents

EC-2 BASES CONCERNING THE PROBABILITY AND SCOPE OF SEVERE ACCIDENTS
Petitioner presents the following bases in support of the assertion that Entergy’s SAMA analysis

- does not adequately address the prdbability and scope of severe accidents:

s

92 McGuzre CLI-03-17, 58 NRC at 431

3 McGuire, CLI 02-17, 56 NRC at 11-12 (quoting Vermont Yankee Nuclear Power Corp. v. Natural Resources’
Defense Council, Inc., 435 U S. 519, 551 (1978) (citing szens Against Burlmgton v. Busey, 938 F.2d 190, 195 .
(D.C. Cir. 1991)) (emphasis supplied). -

4 Izaak Walton League of America v. Marsh, 655 F.2d 346, 377 (D.C. Cir. 1981), cert. denied 454 U.S. 1092

(1982); see also Lee v. U.S. Air Force, ‘354 F.3d 1229, 1245 (106th Cir. 2004) (holdmg that a federal agency -

need not consider the potential consequences. resultmg from an accident whose risk is low, and that the “EIS

. need only furnish such information as appears to be reasonably necessary under .the circumstances for

: evaluatlon of the pro;ect”) (citation omitted).
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e Entergy has failed to properly consider the contribution to severe accident costs from
severe acmdents mvolvrng reactor containment bypass via induced farlure of steam
generator tubes;* : :

. Entergy has failed to consrder the contribution to severe accident costs by a. ﬁre in
~ either of the spent-fuel pools at Indian Point Units 2 and 3; 4% and .

¢ Entergy has failed to consider the contribution to severe accident costs by intentional
attacks on the Indian Point Unit 2 or Unit 3 reactors or respective spent fuel pools.” o1

As explained below, none of those purported bases -ﬁnds support in fact or law.

a. Reactor Contaznment vaass via Induced Failure of Steam Generator
Tubes (Baszs D.l.a) L

This basis does not support admrssion of the proposed contenfion because it -lack_s
adequate' factual or expert support, and’ fails to establisll a genuine dispute.with tlie Applicant,
contrary to 10 C.FR. § 2.309(H)(1)Ev) and' (vi). Petitioner seeks to manipulate the inputs and
assumptrons underlying Entergy’s SAMA analysis, so as to create the false appearance that
'Entergy ‘has improperly excluded potential cost- beneﬁcral SAMAs. It rests on the “expert” |
opinion of Dr Gordon Thompson, who, based upon a review of his declaration and curlriculumv
yitae, does not appear to have any demonstrated' expertise in the areas of PRA and SAMA _
analysis. »

| . In short, Petitioner and Dr. Tliompson aver that.it. is“prudent-to assume” that (i) any
. -High/Drjy' a_ccident sequences would involve induced failure Aof s_tearn generator tubes, and (ii)

“one or more of the secoridary side safety valves downstream of the affected steam generator(s)

5 Ppetition at 55, 60-61.
4% 14 at 55, 61-63.
¥7. Id at 55, 63-68.

112



would remain open after tube failure.**®

Petitioner claims ‘that, if ‘Entergy. were to adopt its
assumptions, then Entergy’s estimates of the conditional probabilities of atmospheric release :
~ categories (in theevent of core damage) for IPEC Units 2 and 3 yvou]d increase signiﬁcantly, as
; yvould the corresponding present values of cost risk associated with atmospheric releases.*®

Petitioner concludes that, “[i]f the economic benefit of averted containment bby'pass accidents -

were appropriately considered, a number of SAMAs rejected by Entergy as too costly would be |
_ ~ _ e

cost-effective.”>%

" Reduced to its esserice, EC-Z claims it is neceSSary to assume a “worst-case” scenario for

E purposes of SAMA analysis. In ’particular, it alleges that because-the potential for containment
' bypass due to induced failure of steam generator tubes exists (apparently 1rrespect1ve of its

‘probabihty) and research on the subject is ongomg, it is “currently prudent” to factor that
scenario into the SAMA analysis. ot | .

Petitioner is attempting to impose——without adequate factual basis for regulatory
impetus—a “worst-case” assumptlon in Entergy S SAMA analy51s Petitioner offers nothing
adequate to support its: extraordmary assertlon that the SAMA analy51s must assume that any
High/Dry sequence woul_d involve a bypass of » contalnment and a substantial release of
’radioactive material to the atmosphe'r‘e._5 02 Petitioner adds that a 1996 INEL study, coupled»With

" 21998 NRC study of the risk of induced SGTRs, “show{] the complexity of this issue and the

% Petition at 60 see also Attachment 2 to Declaration -of Dr. Gordon R.-Thompson in Support of Riverkeeper’s

" Contention EC-2, “Risk-Related Impacts from Continued Operation of the Indian Point Nuclear Power Plants”
at 17 (Nov. 28, 2007) (“Thomson Report”). -

- Petition at 61..
50 Thomson)Report at 16-17.
2 14 at17.
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need for fufther research.”* _ HO\%V@VC‘I‘, generél statements about the need for “additional
research’v’——p-urported or real—do not speak to 'a_ny spéciﬁc deficiency in the IPEC SAMA
analysis. | |
In a desperate attempt to grasp some basis to subport this aépegt of EC-2; Petitioﬁer’s
expert discussés the results of 'recéﬁt draft ﬁndings from a computer exercise sponsored by the
NRC, using the SCAD/RELAPS model an‘d ‘simulating a “station blackout”- event at a
Westinghouse 4-loop PWR.> He o_ffers.Ano explépati0ﬁ of the relevance of the draft findings, |
* other.than statiﬁg, without further exple;.nation, ,that_ “[a] station blackQut event represents many
of the potential High/Dry sequences of infere_ét her.e.”s05 Petitionerfs.expert even concedes that
* the draft m0d¢ling results “do not pronvi_de‘ the final word regarding the p&tential for induced -
failﬁre of steam generator. tubes.”% Nonetheless, he avers“ that “they are . . . a key source of

guidance for a risk assessment conducted in 2007.7°"

Their value as “guidance” remains
unexplained, 'particulv.arl}./ how they relate to.t_he probabi]i’ty .of the iﬁduced tube ruéture event
éontemplated' by Petitioner.

The bottom line is that Pefitioner has neither ﬁimished adequate factual or expert support
fb; its qoutention nor Adirectly controverted the ¢ontext of the ER, SAMA analysis, or LRA.
1 . Petitioner asks this Board to disregard well-established regulato;‘y 'guidange and practice to

| adjudicate whether .En_tergy 'sh;)uld édopt What can only be described as'a hypIOthévtical,'worst-: |

;i;asé' assumption. This cannot be the basis for an‘admissible con_féh’tion,that warrants “inquiry in

% Id at16.

04 I1d. at 16-17.

514 at 16.

% 1d at17.
T 1d
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depth.” As d‘iscussed ahove,' neither >NEPA. nor NRC case, law require . consideration of
“speculative” harms ot catastro_phes, or“‘worst-case” events, particularly where, as here, the .
analysis ‘of such events is not supported by ctedible scientific evidence and is predicated on
' conjecture.59§ | |
| Additienally,_Petitioner provides no meaningful assessment of the relative cost and.
benefit of any SAMA considered by Entergy, as it relies on‘ worst-case assmptions‘ regarding
‘the likelihood of unntitigated induced SGTR events. Properly performed, SAMA analysis
ihvovlves_ consideration of averted risk; ie., it tekes into account ptobability and consequences.

Here, Petitioner focuses on the “consequences” side of the risk equation at the expense of the

“probability” side. This fact is manife_st in the sheer magnitude of the numbers yielded'by

~ Petitioner’s analysis. Petitioner claims that Entergy has underestlmated the potential value of -

- 509

relevant SAMASs” by $47.3 million for Unit 2 and $23.4 mllllon for Unit 3.°% The result— any
SAMA” that can eliminate the containment bypass discussed by Petitioner would be cost- -

-effective “if its cost were less than $47.3 million for the IP2 plant and $23 4 million for the IP3

plant »510

The assumptions propounded by Petitioner appear to be an attempt to skew Entergy’s
analysis to create additional ostensibly cost-beneficial SAMAs. The only specific SAMA cited
by Petitibner-’, 'howeve'r, is Phase II SAMA Candidate Number 019 for Unit 2 ‘(Number 017 for -
511

Unit 3), which Entergy estimated to cost at least $13 million. Significantly, Petitioner does -

308 Methow Valley, 490 U.S. at 351-52; Marsh 655 F. 2d at 377; Private Fuel Storage, CLI-02-25, 56 NRC at 354.
Petition at 61. ’
51 Thomson Report at 50.

~ SAMA Candidate Number 019 for Umt 2 involves increasing secondary snde pressure capacity such that an
SGTR would not cause the relief valves to lift.
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not suggest that the sole identified SAMA “relates . . . to adeqxiately managing the effects of

aging during the period of extended 0perati‘0n.”512

r b. Alleged Need to Consider Severe Accident Costs Caused by Spent Fuel
Pool Fires (Basis D.1.b)

: 'Petitioﬁer next alleges,. as. the second purported .basis-for its overarchihg. clé’im that
Entergy’s SAMA analysis does nst adéquately addréss the. iarobability and scope of severe
accidents, .that Entergy has not considered the coﬁtribution to ses/ere accident costs of a fire in
the IPEC spent fuel pools.’™® In this regard, Petitioner deqlaré's"that “Entergy has alsovfaile‘d to
identify any SAMAs that would avoid or mitigate these costs.”*! Petitioﬁer asserts that if .the |
' : cosis of spent fuel pool ﬁres’,were.considered using “more realistic assumptions,” then the Valué
of SAMAs would be significant.”” In én about-face, Petitioner, nevertheless, acknowlédges
- “that the NRC classiﬁes the _ehvifonmental impacts of pool ac'cidents_‘ and related SAMAs és
‘Category 1’ issues that are not subject to consideration in individuai iicéﬁse renewal
prbceedings absent a waiver or chénge in _the regulations.”™ 16

Pérhaps the latter acknowledgemeht is why Petitioner asks the Board to “admits [sic] this
aspect of the contention and holds [sic]‘it in abeyance pending the outc;me of [two] rulemaking |
petition.s” sdbrhitted in November 2006 and Mayt 2007 b')‘/ the States of Massachusetts and
517

California, respectively. Endorsing - those petitions, Petitioner states that they .contain

2 McGuire, CLI-02-28, 56 NRC at 388 n.77.
513 Petition at 61.

Y qd

3B 1d at 61-62.

_5'6 Id at 62.

S 1d, (citing Massachusetts Attorney General; Receipt of Petition for Rul}emaking, 71 Fed. Reg. 64,169 (Nov. I, ’
2006), State of California; Receipt of Petition for Rulemaking, 72 Fed. Reg. 27,068 (May 14, 2007)).
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“essentially the same new and signiﬁcant information” reviewed by its expert in his report.>!®

| Petitioner avers that, if the NRC modiﬁee its finding regarding the envir’onmental impacts of
| .hig'h-density. spent fuel pool storage, th_en Petitioner “will either 'challenge rhe merits of Entergy’s
failure to include pool-fire .risks in its SAMA analysis nnder the nery amended regulation, or
‘seek a waiver of the regulation imc_ier 10 C.FR. 2.335(b)..”‘:".9 |

This convoluted ~wait-and-see approach does "not suppor:tr admission of Proposed
" Contention EC-2. -As APetltloner readlly concedes rssues‘assomated with spent fuel storage
1nc1ud1ng acmdent risk and mitigation, are- Category 1 issues beyond the scope of thlS.
proceedmg.szo _ Ralsrng on51te spent'fuel pool storage issues as part of a “SAMA contentron
does‘ not render those issues litigable in -a plant-speciﬁc adjudicatory proceeding. The
’Commlssron has stated uneciulvocally that Part 51’s reference to severe ac.c1dent mrtlgatlon

altematlves applies to nuclear reactor acmdents not to spent fuel storage accidents. 20 As T urkey -

318 1d at 62.
519 1d at 63.

2% Turkey Point, CL1-01- 17 54 NRC at 21 (emphasrs added). In Turkey Point, the Comm1ssron addressed this
specific issue, holding that:

The GEIS’s finding encompasses spent fuel accident risks and their mitigation.
See GEIS at xlviii, 6-72 to 6-76, 6-86, 6-92. The NRC has spent years studying
in great detail the risks and consequences of potential spent fuel pool accidents,
“and the GEIS analysis is rooted in these earlier studies. NRC studies and the
-~ agency's operatlonal experience support the conclusion that onsite reactor spent
" fuel storage, which has continued for decades, presents no undue risk to public
he_alth and safety. Because the GEIS analysis of onsite spent fuel storage
encompasses the risk of accidents, [a contention seeking to raise spent fiuel.
“accidents in a license renewal proceedmg] falls beyond the scope of mdwndual : c
" license renewal proceedmgs

-Significantly, the GEIS mcludes a ﬁndmg that “even under the worst probable case of a loss of spent fuel pool’
coolant (a severe seismic-generated accident causing a catastrophic failure of the pool), the likelihood of a fuel-
: -‘claddmg fire is highly remote.” GEIS at 6-72 — 6-75 (citation omitted).

Turkey Point, CLI-0I-17, 54 NRC at 21 (emphasis in original). This interpretation of Part 51 is consrstent with
section 5.4 of the GEIS, which defines the term “severe -accident,” for purposes of SAMA analysis, as an

. “instance[] of particular vulnerability to core melt or unusually poor containment performance given a core- melt-
accident.” GEIS at 5-106. : .

521
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Point makes clear, “the GEIS deals with spent fuel storage risks (including accidents)
generically, and concludes that “regulatory requirements already ih i)lace provide adequate
mitigation.”**

Consequently, Proposed Contention EC-2, as if relates to on-site spent fuel storage
impact, is categorically barred as being beyond the scope of the proceeding and.a challenge to
the generic findings codified in 10 C.F.R. Part 51. Petitioner’s claim that a SAMA analysis of
spent fuel fires is necessé.ry because of supposed new information does not b_ring this Category 1
issue within the scope of the proceeding.523 |

| Moreover, céntrary to Petitioner’s suggestion, the Board cahnot admit the contention and
hold it “in abeyance” indefinitely. As Petitioner acknowledges, the very issues rajsed in this
basis of its contention are presently before the Commission iﬁ the form of iwo’petitions fér
rulemaking. As a genefal matter, a contention that. seeks to litigate a matter that is the subject (or
potential subject) of an agency rulemaking is not admissible.’** Furthermore, the Commission is

reluctant to suspend pending adjudicatibns in order to await outcome of other proceedings.”® In

this regard, the Commission has specifically held that the conclusion of a licensing proceeding

22 Turkey Point, CL1-01-17, 54 NRC at 21-22 (citations omitted)

533 See Entergy Nuclear v. Yankee, LLC, (Vermont Yankee Nuclear Power) CLI-07-3, 65 NRC 1, 17-18 (stating
that the conclusions of the generic analyses in the GEIS “may not be challenged in litigation unless the rule {10
C.F.R. § 51.53(c)(3)(i)] is waived by the Commission for a particular-proceeding or the rule itself is suspended
or altered in a rulemaking proceeding”). Here, Petitioner has not a requested a waiver made the prima facie
showing required under10 C.F.R. § 2.335. If there is no prima facie showing, then the matter may not be
litigated, and “the presiding officer may not further consider the matter.” 10 C.F.R. 2.335.

%% Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-00-01, 51 NRC 1, 5 (2000);
See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-98-7, 47 NRC 142, 179,
reconsideration granted in part and denied in part on other grounds, LBP-98-10, 47 NRC 288, aff"d on other
grounds, CLI-98- 13, 48 NRC 26 (1998).

53 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-01-
27, 54 NRC 385, 390 (2001). For example, the Commission did not hold adjudications in abeyance pending the
results of an ongoing reexamination of its rules following the Three Mile Island accident. See id. see also

. Interim Statement of Policy and Procedure, 44 Fed. Reg. 58,559 (Oct. 10, 1979).
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need not await the outcome of a final rulemaking petition . . . as every license the Commission
issues is subject to the possibility of additional requirem_ents.526

The Commission addressed this very issue in the‘ Pilgrim and Vermont Yankee license
renewal .proceedings.ym | In May 2006, the Commonwealth of Massachusetts, through its
Attorney General, su.bmitted hearing requests aﬁd contentions in those proceedings. In each
proceeding, tile Commonwealth filed a virtually identical contention to that at bar, claiming that
Entergy’s license renewal apblications violated NEPA becéuse the Applicant did not address
purported “significant new ihfonnation” about the environmental risks of operating the Pilgrim
and Vermont Yankee nuclear power plants for an additional 20 years. |

Specifically, Massachusetts argued that, in the event of even a partial loss of cooling
water, whether caused by terrorist attack, natural phenomena, equipment failure, or operator
.eno;, the high-density spent fuel pool storage racks would inhibit the flow of water, air or steam
over the exposed portion of the fuel assemblies, causing some of the fuel to ignite and catch fire
withir hours.”®® Massachusetts contended that in light of this “new and signiﬁ;:ant” information,
the NRC must revisit the conclusion of its GEIS that “high-density” spent fuel storage poses .no
sig_niﬁ(;ant environmental impacts.’” .It also requested the NRC to reverse its.policy of refusing
to consider the environmental impacts of intentional attacks on nuclear facilities,b consistent With

the Ninth Circuit’s Mothers for Peace decision.**

526 Pacific Gds & Electric Co. (Diablo Canyon Power Plant Independeht Spent Fuel Storage Installation), CLI-03-
"4, 57 NRC 273, 277 (2003). :

527 See Entergy Nuclear Vt., LLC (Vermont Yankee), CLI-07-3, 65 NRC 13.

B Vermont Yankee, LBP-06-20, 64 NRC at 152-53; Pilgrim, LBP-06-23, 64 NRC at 281-82.
2 Vermont Yankee, LBP-06-20, 64 NRC at 152-53; Pilgrim, LBP-06-23, 64 NRC at 282.

330 Vermont Yankee, CL1-07-3, 65 NRC at 19.
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In each proceeding, an NRC Licensing Board rejected Massach_iisetts’ contention on the
ground that the contention impermissibly challenged an NRC regulation in 10 C.F.R. Part 51 that
_precludes site-specific consideration of the enyironmental, impacts of spent fuel storage in NRC

3! The Licensing Boards held that, in order to challenge the

' license renewal proceedings.’
Pilgrim or Vermont Yankee license renewal applications’ alleged failure to address this new and

~ significant infomiation, Massachusetts must first petition the NRC to change its rulés_ or seek a

waiver of ‘the regulations prohibiting consideration of ‘these impacts in license renewal

A

hearings.>*?

Massachusetts submitted the aforementioned rulemaking petition to the NRC in August

2006, s)eeking revocation of the Part 51 regulation nrohibiting_consideration_of the environmental
impaets “of spent'fuel storage in individn‘al license renewal cases.”® It also asserted that NEPA
requrres the NRC to w1thhold any final decision i in the Pilgrim and Vermont Yankee license
renewa] cases unt11 the generic rulemakrng petrtion is resolved and applred to the individual
: licensing proceedings. 534
| In 'Janiiary 2007, the Commission affirmed the Licensing Board rulings that' rejected -
Massachusetts proposed contentions in the _Pil_grirn and Vermont‘.Yankee proceedings.535 While

“the Commission found that a rulemaking petition’ was the “appropriate way” to present

Massachusetts’ Substantii(e concerns about the ‘environmental risks posed . by the Pilgrim and

1 Vermont Yankee LBP-06-20, 64 NRC at 155 61; Pllgrzm LBP 06 23,64 NRC at 294-95.
532 '.'Vermonr Yankee LBP 06-20 64 NRC at 159 Ptlgrzm, LBP- 06- 23, 64 NRC at299.
33 Vermont Yankee, CLI1-07: 3 65 NRC 13. ‘ -

s See Massachusetts Attorney General, Receipt of Proposed Rulemakmg, 71 Fed Reg 64, 169 (Nov 1, 2006) In
March 2007, the State .of California filed a similar petition for rulemaking with the NRC. See State of
California; Receipt of Petition for Rulemakmg, 72 Fed. Reg 27,068 (May 14, 2007). g

35 Vermont Yankee CLI-07-3, 65 NRC at 20-22.
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Vennont Yankee spent fuel pools,' it rejected the Commonwealth’s request that the NRC confirm-
it will apply the results of the rulemaking to 'the individual licensing proceedings,- so that
,Massachusetts’ concerns regarding sevefe‘accidents atrPilgrim and Vermont‘ Yankee can be
considered in those cases prlor to license renewal 536

In conclusion, there is no legal basis for P'etitionet’s claim that the Board admit EC-Z and
hold it in abeyance.' Petitioner openly acknowledges that the issue it seeks to litigate is under
consideration by the ‘Conimis_sion in the fulenlaking conteXt. MOreover; lf a person believes that
there ls new and signiﬁeant information that would alter a Category 1 finding, then the proper
coutse of action is to suhmit a petition for waiver or rul'emaking. Petitioner, while recognizing
this fact, has not clone SO here. Instead, it suggests that it may seek such -a waiver at some
unspecified date.s 3:7 Accordingly, this basis does not suppo'rt admission of Proposed Contention

EC-2.

%36 Massachusetts has appealed the Commission’s rulings in the Pilgrim and Vermont Yankee license renewal -
proceedings in federal court. The Commonwealth’s appeal is presently before the U.S. Court of Appeals for the
First Circuit. The Commonwealth submitted its merits brief on August 22, 2007, and the NRC and Entergy
filed their briefs on October 22, 2007. A decision from the court is pending.

37 Petitioner notes that it “agrees that the [alleged] new and significant information presented by the Massachusetts
Attorney General and the State of California in their rulemaking petitions warrants re-evaluation of the
environmental impacts of spent fuel storage,” and that “essentially the same new and significant information is
revxewed by Dr. Thompson’s report in Section 6.” Petition at 62. In view of the pendency of this issue before

- thé Commiission, and the absence of any pending Section 2. 335 petition" from Petitioner, Entergy does not.

. address here the issue, of whether the information is “new .and significant.” ‘With respect to the Wwaiver issue,

- however Entergy notes that Section 2.335 prov1des that ‘[t]he sole ground for petltnon of waiver or except1on is
. that spec1al circumstances with respéct to-the’ subject matter of the pamcular proceedmg are-such that the

* application of the- rule’or. regulatlons (or a-provision -of* it) would not serve the purposes for which the rule:or

regulatlon was adopted ” '10°'CF.R. § 2. 335(b) Con31stent withi that provxslon “the" Commlssmn ‘has held that

* - “[w]aiver of a:Commission rule is simply"not appropriate for-a ‘genéric issue. Connecttcut Yankee Atomic.

"~ Power Co:- (Haddam Neck Plant) CLI-03-7, 58 NRC'1, 8 (2003) The issué of onsite spent fuel storage is an
issue of generic import, and, accordingly, the NRC’s rule on the impacts of spent fuel storage has evolved
through the rulemaking process. Petitioner acknowledges this fact, at least implicitly, through its support of the
‘Massachusetts and California rulemaking petitions. As such, it does not appear that a waiver of the rule would
be appropnate
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c. | Allegéd Need tb Consider Attacks on Spent F: uél Pools (Basis D.I .c)

As a third and ﬁ'nal purportedv Basis supporting its challénge to the adequgcy of Entergy’s -
consideration of the prob‘abilityjand scope of severe accidents; Petitionér states that Entergy has
not considered -fﬁe contribution -to' severe accident costs made by “r.easonablyvr fére_seeable”-

: ihtentional attacks on IPEC Units 2 and 3 or their spénf-fuel 'pools.§38 Petitioﬁervclaimhs' that the |
' _IPEC reactors and épeht 'fuel pools. “are'?ulnerable to a ra;nge' of attack scenarios for V\"hich-
cdnventiopal prdbabi]istic risk assessment (PRA) teqhniques can be adapted ‘by postulating an
initiating efe'nt (malicious act) and then evxami'ning. the ouftcomés of thaf event.539. Based on this
approach, Petiti'dner contends that “it is reasonable and pmdeht to assfgﬁ a pfdbability estimate

of one pef I0,00Q reactor-yearé for purposes bf evaluating SAMAS;"’ and that the re_Su'lting ,

analysis would show the need for ‘fsigniﬁcan‘fvexpcnditures on SAMAs.”*

Petitioner also
* claims that the exclusion of int_eﬁtional ?ttacks from the SAMA analysis is inconsistent with the

'National Infrastructure Protection Plan and “federal [CEQ] regulations reqﬁiring integration of

. - . . . - . 41
environmental studies with other environmental agenmes.”5

Petitioner expressly recognizes that the Commission’s ’Oys‘ter Creek decision preclucics
' consideration of the NEPA-terrorism issue | in NRC license feﬁewal proceedings.**
Neveﬂheleé;, it requests that the Board “refer this aspect 6f Contention EC-2 to the Commissioh,
Wifh a regpest for feCénsid'erétion of tﬁe [Oystef Creek] decision.”* Petitioner cites the'N_.inth }

Circuit’s Mother for Peace decision and _the'.rationalé-se't fprfh' therein. - Petitioner aA.lsora_sserlts‘ :

- ™ petiionat63. - o e S | B .. R
- 539 1d :

e |

541'_. 1d at64. '

? 1d.

543 1d
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" .that th.e “level of defense” recruired“by NRC security reéulations- “is lighter than.the fundarnental .
‘design changes that'. rnay warrant consideraticn- under NEPAY if they .are cost—effective.”544
' ‘Fin_ally, f‘etitioner contends that the GEIS is “outdated” to the'extent it concludes that core
damage Aand. radiological releases potentially resulting frorn a sabotage er/ent wo_nld be no v.vorsle-
than those expected. fromv an interna_llby initiated'severe-accident event.*® Petitioner. ‘po.sits that
-'SAMAs designed-tq avoid or mitigate conventronal severe accidents may be different than .
.' SAMAs’ de31gned to avoid or mrtrgate the effects of 1ntent10nal attacks.” 546
~None of P‘etltloners bases support- the admission of Proposed' Cantention 'E'C-Z.
Petitioner, 1n direct contravention of c'ontrollin.g legal prece'dent; raises issues that are cutsiae the
- scope of this proceeding, 'contrary to 10 CFR. § 2.309(f)(1)(iii). Furthermore, contrary to
10 CFR: § 2 309(f)(1)(iv) and (v1) Pctrtloner fails to establlsh a genuine d1spute w1th the
v Apphcant ona materral issue of law or fact 1nsofar as it raises issues that are not materral to the

‘ NRC Staff’s requlred ﬁndrngs in this proceedrng.

(1) C onszderatzon of Terrorism Is Outszde the Scope of chense
Renewal Proceedings

The Commission and 1ts Licensing Boards have consrstently held that the NRC Staff does
not need to con51der as part of its safety or environmental review,’ terrorrst attacks on nuclear

power plants seeking renewed license_s. 348 _In Opyster Cre'ek,'the Cornmissi(')n recently-reiteratcd

M1 at 65,
S5 1d at67.
3414 at 67 68.

347 Neither thc Natlonal Infrastructure Protectlon Plan nor -the- CEQ regulatlon (10 C F R. § 1502 25) crted by B
© /Pétitioner i imposes any legally binding; requuements on\Entergy or the NRC. Thus, neither contains provnsrons
that must be addressed in the: Apphcatlon or as part of the NRC’s safety and envrronmental revnews

'5.“? See, e.g., (McGulre), CLI-02-28, 56 NRC at363 (Millstone), CLI-04-36, 60 NRC at 638(2004) (Monticello),
© . 'LBP-05-31, 62 NRC at 756; AmerGen Energy Company, LLC (Oyster Creek Nuclear Generatmg Station), CLI-
~07- 08, 65 NRC at 129 (2007). ' :
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the principal bases for its refusal to admit contentions asserting that the license renewal process

requires consideration of postulated terrorist attacks on the plants seeking renewed licenses:

Terrorism contentions are, by their very nature, directly related to
security and are therefore, under our license renewal rules,
_unrelated to the detrimental effects of aging. Consequently, they
are beyond the scope of, not material to, and inadmissible in, a
- license renewal proceeding. Moreover, as a general matter, NEPA -
imposes no legal duty on the NRC to consider intentional
malevolent acts . . . in conjunction with commercial power reactor
license renewal applications. The environmental effect caused by
third-party miscreants is . . . simply too far removed from the
natural or expected consequences of agency action to require a
study under NEPA. The claimed impact is too attenuated to find
the pro!)osed federal action to be the. proximate cause of that

impact. : :

Significantly, in Oyster Créek, thé Commission réjected a proposed contention in which the
petition&;r_.alleg'ed.—.as does Ri\'/er.kee'per.'here—that tﬁe LRA'shduld contain a discussion of
jSAMAé fo'rv intentional attack.s on thé pla‘nt'seeking-licen-se renewal'.and its spent fuel bools. ' |

. The Commissioxt expressly rejected the assertion that the Ninth Circuit’s decisiqn in Sqn

* Luis Obispo Mothers for Peace requires the NRC and its licensees to address the environmental

costs of a successful terrorist attack on a nuclear plant seeking to renew its operating license.”

In Oyster Creek, the Commission stated that:

The terrorism risk at Oyster Creek remains the same during the
* renewal period as it was the day before when the plant still -
operated under its original license. . . . A license renewal

! proceedmg is dlstlngulshable from the situation considered in San
o Luis Obispo Mothers for ‘Peace,. where the NRC ‘had-before it a
: proposal to construct a dry cask storage facility at a nuclear réactor -
.-51te Unllke the s1tuat10n in that case a llcense renewal apphcatlon

% See CLI-07-08, 65 NRC at 129 (mtemal quotatlons and c:tatxons omltted)
50 1d. at 128-29.
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“does not involve new construction. So there is no change to the
~ physical plant and thus no creation of a new “terrorist target.”>*!

- The Commission further e'xplained that, while it was required to comply with the Ninth Circuit’s
remand in the Dioblo Canyon‘pr_oceeding, it “is not obliged to adhere, in all of its proceedings, to
the first court of appeals decision to address a.controversial quest‘ion.”sl5 % Such an obligation? the v' -
- Commission observed, “would defeét any: posslbility of a conﬂict between the Circuits on
important 'issues..”s B As such, in _Oysl‘er Creek the Commlssion held that the Board h'ad properly _
aoplied ite séltled precedents on the NEPA-terrorism issue_.Sv54 | |

| The Commission’s Oyster Creek decision thus requires that this Board reject proposed
Contention EC-2. Where a matter has been 'considere"d by tlle Commission, it may not be
= reconsidered b‘y. a Board. }Comr‘nission precedent must be followed.>*’ |

'.Petitloner’si requesl that the Bbard refer thi_'s. aspect of its ‘pr‘oposed contention to the
Commission for"‘reconsideration’f is grounclless pnr_snént to 1-0 CFR § 2,323(t) or § 2.345.
Under 10 C}F.R. § 2.323@, the.Commission’s certification procedures are reeerved for “novel” |
556

legal and policy ‘issu'es. "Under 10 C.F.R. 2.345, which governs reconsideration of

Commission orders, only a party to the. proceeding in which the order was rendered can seek -

reconsideration and must demonstrate a “compelling circumstance.””*’

P Hdat13om2s. !

_ '.5-5,2'.?_1d at 128 29. (crtatlons omltted)
B at 129.

A R

555 “_inrgtma Elec & Power Co (North Anna Nuclear Power Station,. Umts l &. 2) ALAB 584, 11 NRC 451,

-463-65. (1980) Pac¢. Gas and Elec. Co (Dxablo Canyon Nuclear Power Plant “Units 1 and 2), LBP- 86-21 23
NRC 849; 859, 871- 72(1986) . _

‘“1OCFR§2nx0
57 10 CFR. §2.345(b)
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Clearly, the:NEPA-terrorism 'issoe isnota novel one, as it has already been addressed by
the Commission on nurnerous occasions in nurnerou_s settings. Petitioner, it seerns', wishes to re-
litigate an issue already deoidedvby the CommisSio‘n ina proceeding to which Petitioner-was not

a party That is not permissible.” Finally, Petmoner forgets that the Commission’s Oyster Creek‘
dec1sron is presently bemg rev1ewed by the U S. Court of Appeals for the Thlrd ercult Under :
any scenario, Commission reconsideration of its Oyster Creek decision plamly would not be

appropriate given the pending judicial review.>

(ii) Impermisst'ble Challenge to Rezylations
Proposed Contention_ EC-2 also must be r_ejeeted ‘because it impermissibly challenges
NRC regulations found in 10 C.F.R. Part 51. With” respect to the NRC’s Part 51 regulations,
} proposed Contention EC-2 _imp’roperly chalienges the ﬁndinés in the GEIS; i.e., that the risk
from sabotage i.'s small -and. that the associated en_vironmental- irnpacts are adequately addressed
".by. generic consideration of intemal-ly-_irtitiated set/ere accidents. In this ~regard, the GEIS
: pro_vides that: - A o | -

The regulatory requirements under 10 CFR [Plart 73 provide

- reasonable assurance that the risk from sabotage is small. Although -
the threat of sabotage events cannot be: accurately quantified, the
[Clommission believes that acts' of sabotage are not reasonably
expected. . Nonetheless, if such - events were to . occur, the

~ [Clommission would: expect that resultant core damage and

- radiological releases would be no worse than those expected from
mternally initiated events. Based on the above, the [Clommission
_concludes that the risk from sabotage . at existing nuclear‘power

-'”Plants is small 559 ' O -

558 Cf Pub.. Serv. Co. ofNew Hampshzre (Seabrook Station, Units'1 & 2) ALAB 349, 4 NRC 235 245 (1976)
-(holding that NRC has jurisdiction to deal with supervemng developments in a case that do not bear directly on
a questlon pendmg before a court). - :

® GEIS at 5-18.
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Inthe GEIS, the Comrnission' thus discussed sabotage as the.p'otential initiator of a severe
accident.  The Co’rnrniss_vion determined gene_rically that severe accident ‘risk is of small .
signiﬁcance Vfor all nuclear power plants Thus, no separate NEPA analysis is required to
evaluate the potentlal env1ronmental impacts of a terrorist attack, because the GEIS analys1s of
. severe accident consequences bounds the potential conse_quences that might result from a lar_ge

scale radlologlcal release,. 1rrespect1ve of the 1n1t1at1ng cause.® By contendmg that the
| conclusron in the GEIS in “outdated ” Petitioner 1mpenmss1bly challenges the GEIS and Part 51
- regulatlons As noted above, this adjudrcatory proceedlng is not the proper forum for seeking to
.modrfy genenc determlnatrons made by the Commission. 561" Petitioner must either file a petltlon
.for a waiVer or a‘petition for rulemaking. It has not done either in this case. Thus, this basis for

EC-2 must be rejected. .

~*® Oyster Creek, CLI-07-08, 65 NRC at 131.

! As the. Commission explained in Turkey Point, petitioners with “new and srgnrﬁcant” information showing that

a generic rule would not serve its purpose at a particular plant may. seek a waiver of the rule pursuant to
. . 10CFR. §2 335 The requrrements for seekmg such-a walver are set forth-in 10 C.F.R. § 2. 335(b), which
~ provides that ' : '

The sole ground for petrtlon of warver or exceptlon is that specral czrcumstances with respect to the. subject -
- -.matter of the particular proceeding are such that the appllcatlon -of the rule or. regulatron (ora provrsron of
- it) would not serve the purposes for whrch the rule o1 regulatlon was adopted

Id. (emphasis added) Petltroner has not avalled 1tself of this procedure in proposed Contentlon 26. Regardless S .

_even if Petitioner had sought such a waiver, it has failed to meet is burden to demonstrate the existence of
* “special circumstances” and/or “new and srgnrﬁcant mformatlon Instead, Petitioner raises only generic
. considerations that would apply to virtually any reactor.at any site. The Commission has stated unaribiguously -
that "[w]aiver of a Commission rule is simply not approprrate for a generic issue." Haddam Neck, CLI-03-7, 58
NRC at 8 (citing Metropolztan Ea’lson Co. (Three Mile Island Nuclear Statron Unit 1), CLI-80-16,. 1l NRC
o _674 675 (1980)). .
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EC-2 BASES CONCERNING THE CONSEQUENCES oF SEVERE ACCIDENTS
| In. the second princioaln part of EC-2, Petitio.ner argues that Entergy has und_erestimated '
the consequences of severe accidents.562 Offering three primary bases. in support of_ this claim,._} _

' Petition'er posits that: | |
Ce Entergy has used a source term tllat'results in unusually.low mean off-site accident
~ consequences in comparison -to results obtained with source terms Vetted by

: 1ndependent experts and recommended for use by NRC;*®

_0," _Entergy has " failed to adequately consider the uncertainties in its consequence '
calculations resultmg from meteorologxcal variations; %and

e Entergy has inappropriately used a $2,000/person-rem dose_ conversion factor.’®*

As explained below, the second principal part of EC-2 also lacks adequate basis-_in vfact or

N _ law.

Cod. Adequacy of Source Terms Used in the SAMA Analysis (Basis D.2.a)

' Petitioner attempts to argue that the SAMA analysis underestimates severe accildent
' corrsequerlces with early containrnentvfailure by virtue of its use of the Modular Accident
'An_alysis Program (“MAAP”) code. % Petitioner, through its designated ‘feﬁpert,” Dr. Edward - |
Lyman, asserts that the radionuclide release fractions generate_d by the MAAP Code are “smaller
for key rad‘ionuclides” than .t.he release fractions speciﬁed in NRC guidance sucl1 as NUREG-

1465 and its “recent reevaluation for high-burnup fuel.” 6_7 'According to Dr. Lyman, “Entergy .

. %% See Pétition af 68.

3 I1d at 68-70. L .

1 at70-71, e
5 Id a at71-74 . B
566 NPetmon at 68- 69 _ , : . _ o
87 Id; see also Attachment 2 to. Declaratlon of Edwm S, Lyman in Suppon of vaerkeeper 5 Contentlon EC-2 “p.
Critique” of the Radlologlcal Consequence Assessment Conducted ‘in Support of the Indian Point Severe
‘Accident Mmgatlon Alternatives Analysrs” (November 2007). (“Lyman Report”)
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should not rely on the MAAP-generated source te'rm.s in its SAMA analysis t_mless it can provide -
a technically credible justiﬁcation for the differences between them and those develop_ed by
. NRC.” | |

This var"gumerit simply does not \support adrnission of Proposed Contention EC-2, insofar
‘as it‘ improperly.challeng'es the NRC regolatory process, lacks adequate factual or expert support,
and fails to. establish a genuine dispute with the Applicant, .eontrary‘ to i_O C.F.R.
-§ 2_309_@(1)(iii), (v), and' (Vi).: Fundornentally, _PetitiOner urges the Boérd to require Entergy to
“repeat” its entire SAMA arlalysis because Iénte_rgy’s use of the MAAP code to determine source
terms is allegedly i_nadequate. Petitioner; however, offers.insofﬁcient explanation to support that
proposition and trigger’_é full a’djudicatory hearing. |

Intleed, it is clear fro_rri a revie_vtr of the.Lyman Report thétt, despite its length', .the sole
" basis for Petitioner’s -argument is a ptass_age extracted '_fro'm. a 2002 repor_t prepéreti by
Brookhayen Natiori'a__tl_ Laboratory.569 The relevance of that report to Entergy’s SAMA analysis is
- left totally ‘un.deﬁ.n.ed, however, by Dr. Lyman. Moreover,- the stated purpose of the report offers
no help, as it is to “provide[] an estimate of the beneﬁt' accrued _fro'tn_ enhancing the corrently
installed combustible gas control systems in .P‘WR noclear power plants with ice condenser
corxtainments and BWR plants with Mark IiI containr.nents.”m' Perhaps Dr Lynian seeks the
i'ti’stallatio_n‘of an ice c’o'nder_tser contéirlrjrlent? If so; the_re_ is no s:tlpporting'basis 1o bé' fOund.in

“the ‘_P'etiti_op_. §

e Lyman Report at 3. ) S S 7 .

" "569V “Petition at 69 Lyman Report at 3 (quotmg 1. Lehner et al. ) “Beneﬁt Cost Analysns of Enhancmg Combustlble
Gas Control Avallablhty at Ice Condenser and Mark: IIL Contairiment Plants,” Final Letter Report, Brookhaven

- National Laboratory (Dec. 23 2002): at 17 (avazlable at ADAMS Accession No. ML03170001) (“Brookhaven '
' Report”) )

5 7,°v Brookhaven Rep_ort at 2.
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' Petitibner also ciuotes a section of the report that comments on the» generation' of different
- source terms for specific accrdent sequences ST This approach is consistent, however, with that
descrlbed in the IPEC ER whlch states that source terms were developed for the nine release
categories (see ER Table E.1-9). Thus, Petitioner has not supplied any basis for its_assertionthat
.Entergy should redo its entire'SAMA analysis using source term values extracted frorri another
source (e.g., NUREG- 1150 or NUREG 1465). There is no regulatory mandate that the source-
term identification component of a SAMA analysis be conducted with any particular computer‘
code. |

| In this regard Petit-ioner has failed to proffer any support 'ifor its claim that use of the
MAAP code is 1nappr0pr1ate or unrehable Entergy judged MAAP to be the most approprrate
tool for purposes of itss SAMA analysrs based on the followmg factors: |
o MAAP is exte_nsrvely used in the mdustry;
o Among-the cbmpeting tools, MAAP has the highest level of QA documentation;
. MAAP is being aggressively developedand maintained;

e An active MAAP User s Group exrsts through which helpful mformatron is shared
between utilities and other MAAP users;

e EPRI has developed a guldelme document to provrde the users with recommendatlons '
on selected parameter values; 512

e EPRI has performed numerous sensmvrty analyses usmg MAAP to better address '
-some of the NRC questions on 1mportant phenomenology, '

) 5?' Petltlon at: 69 _ v _ .

' " sn See EPRI 1015104 MAAP Applications Guide Deskto' Reference for usmg MAAP Soﬂware Fmal Report”
A(Nov 2007); TR-1013500 “MAAP4 - Applicatlons Guida (September 2006); EPRI-TR100743, “MAAP

- PWR Guidelines for Westmghouse ‘and -Combustion : Englneermg Plants” (June 1992);- "EPRI TR—100741
“MAAP Thermal-Hydraulic Qualiﬁcation Studres” (1992) '

573

See, e.g., EPRI TR-100167, “Recommended Sensxtrvrty Analyses for an Indxvrdual Plant Examination Usmg
_MAAP 3.0B” (1991); EPRI NP 7192 MAAP 3.0B, “Sensrtwrty Analy51s for PWR Station Blackout Sequences”
(1991)
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As the developers of the MAAP code have correctly observed:

Over the past 10 years, MAAP has been used extensively for
source term analyses -and has been successfully benchmarked
against most major experimental studies related to severe accidents
as well as against the TMI core melt accident. MAAP has also
been developed under a' QA program which: meets 10 CFR 50

Appendix B Quality Assurance requirements. Furthermore,

~ numerous comparisons exist in the open literature between MAAP.

~ and MELCOR/STCP. Thus, there is a basis for the use of MAAP

to generate revised, plant-specific source terms for regulatory
applications.’™ '

‘Thus, Entergy’s use of the MAAP code is reasonable. Petitioner has not supplied sufficient
information to -sug'gest ‘otherwise, or to sh'o_wA that'the source terms nresented' in the ER are
- inadequate or unreasonablel |

.Petitioner’s expert asserts that MAAP is “a proprietary industry code that has not been
independently evaluated by the NRC [and] appears to lead to 'anonymously louv consequences
~ when compared to the source terrns generated by NRC‘ staff."’s:75 Recent actions of the NRC,
however, belie that statement. The NRC has reviewed SAMA analyses by numerous llcense
renewal appllcants and anproved thelr use of the MAAP code to 1dent1fy approprrate source
terms.576 For instance, in the SEIS for the.renewa‘l of the Palisades plant operating license, the

NRC stated:

| ' 'The process for assigning 'accident se’ciuen"cesto the various release.
_categories and selecting a representative accrdent sequence for

each release category is. descrrbed in the ER. The release categories
_ and the1r frequencres are presented in Sectlon E. 2 5.5 of the ER-

ST FAI Technical. Bulletm No. 1295 1, “BWR MSIV Leakage Assessment NUREG 1465 vs- MAAP 4.0.2, .
‘ ~Fauske & Associates,’ ‘Inc.: (undated) avatlable at http:/iwww. fauske com/Download/Nuclear/TechBullentm/
_ tb1295 1 pdf The Fauske & Assocrates websrte contams detalled 1nfonnatlon on the- MAAP Code
"5 Lyman Report at 3. ' -

576 See, e.g., NUREG-1437, Supplement 26 (Montlcello), App GatG 3, G-10, G- 11 NUREG 1437, Supplement .
32 (Draﬂ) (Wolf Creek) App. G at G-3, G- 12
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" (NMC 2005a); as are the source terms used for the SAMA
evaluation based on the MAAP 3.0B computer code. The NRC
~ staff concludes that the process used for determining the release
~category frequencies and source terms is reasonable and
appropriate for the purposes of the SAMA analy51s 51
In conclusion, Petitioner has not presented adequate factual information or expert support .
to support its contention that the radlonuchde release fractions or source terms generated by the
‘-MAAP code have caused Entergy to underestrmate “the -consequences of the most severe -
accidents with early containment failure.” There is no genuine dispute with the Applicant_ ona -

“material issue of law or fact.

“e. Alleged Failure of Entergv to Consider Uncertamtzes Resultmg from
Meteorological Variations (Basis D 2.b)

In challenging _Entergy s SAMA analy51s and its consideration of severe accident.
.consequences? Petitroner further argues that Entergsl has.failed “to consider the unCertainties rn ‘-
ts consequence callculationvresu_lt.ing from rneteorological variatiens by only using mean values‘
for population dose and‘ odff.-site economic cost estimates.”’8 Petitibner_makes the following
obser\.rations' with respect t.o Entergy’s SAMA analysis:

¢ Entergy conducted an uncertamty analy51s for its estimate of the internal events core
’ damage frequency (“CDF”)

. As a-measure of the uncertamty inherent in the internal events CDF as determined by-the
PRA, Entergy provides the ratio of'the CDF at the 95th percentile confidence level to the
mean CDF, which it calculates to be 2.1 for Unit 2 and 1.4 for Unit 3 (ER at 4-51).

B . 'Entergy based its’ SAMA cost: beneﬁt evaluatron on the 95th percentrle CDF (ER at E. 1-
3 l) rather than the mean CDF '

B

ST GEIS, Supplement 27 (Pallsades) App. G, at G-11 (Oct 2006)
578 Petmon at 70.
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_Based .on those ohservations,- Petitioner_alleges that‘Enteréy has omitted “constderation-of.' the
uncertainties associated with other aspects of its risk calculation,” particdlar,ly “the. impact of the
) unc:'et'tainties associated'with meteo;ologieai variations.”” |
| Again citing Dr. Lyman’s report, Petitioneri claims that ‘;Dr. Lyman’s MACCS2
Vealiculation_s show that.that' the ratio of the 95th percentile to the mean of this _.distribution. is
B i-typrica.lly a factor of three to t‘our for outoomes such as early fataliti.es, latent cancer fatalities and
off—sit_e economic consequences.’v’5 8. .Petitioner’s expert reasons that, because these rati'os' are
: greater_ than the ones considered in'Entergy’s _CDF.uncertainty‘analysi's, the “baseiine_. benefit
: lwith uncertainty” that Entergy uses in the SAMA cost-benefit evaluation should he based on the
95th percentile of vthe-meteorological distribution in faddit.ion to the 95th percentile of the CDF
_distribution.v | :
B Despite .i_ts'. specificity, basis D.2.b -does not »su(pport the admission ) ot’ Proposed
- Contention EC-2. While vPetitioner reiies ‘on the expert.opinion of Dr. Lyman, that opinion is
predicated on an imprecise reading of the Application and a clear misunderstanding '.of the
methodology used by Entergy in its SAMA analysis. Mor_eover, .Pet.itioner»’s argnments- |
constitute an improper attack on the basic structure of the NRC regulatory process, in that the
methodology used by Entergy is well estabhshed and has been prev1ously approved by the NRC,
_as explalned below. Accordlngly, the ba51s does not estabhsh a genuine dlspute Wlth the | '
Apphcant ona materzal issue, of law or fact contrary to 10 C FR. § 2. 309(f)(1)(1u) (vi). leen

these deﬁcnenmes Petltxoner has not shown that the adJudlcatlon of its contentlon would make a

9y 4- .
" * Jd (citing Lyman Report at 4).
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differenee in the' outcome of the pfoceeding (z e., by resnlting in the .identiﬁcation of additional -
~ cost-beneficial SAMAS). -

The linchpin .of lPetltloner’s claim is that the “baseline benefit with uncertainty” that
Entergy uses in the.SA,MA‘ eost-beneﬁt evaluation should be based on the 95th percentile Of the
meteorological distribution in addition to the 95th pel’centile of the_ CDF distribution.’®' In so
arguing, Petitioner and l)r Lyman overlook several 's'imple but im'portant.. facts. First, the
methodology used by Entergy is con31stent with the NEI gu1del1nes (see NEI 05-01, Rev1sxon A,
Sectlon 7) that have been endorsed by the NRC in ISG 2006- 03 Narnely, the IPEC SAMA
analys1s determmes the basehne benefit of each SAMA‘ by. subtractmg the population dose and
offésite economic eost' estimates ‘with the SAMA implem.ented : (“SAMA cost’.’) frorn th'ose
without the SAMA implemented (“base case cost”) (see ER Section 4.21.5.4), as follows:

| Baseline beneﬁt = base ca'secost —SAMA cost |

Because the same meteorological data are used for both the SAMA and basé case cost
estimates (see ER Section 4.21.5.4), uncertainties assoeiated with meteorological yariations .
would exist in both the SAMA and base case-cos_t estimates a'nd would tend to cancel each other
out in the benefit calCulation, as shown below:_ | |

Base -case‘ cost—.SAMA cost = (base ease cost + uncert.) — (.SAMA cost + uncertﬁ)
Although this is a s1mpl1ﬁcat10n the difference would be much smaller than the factor of 3 or.4
.suggested by Petmoner As such the “basehne beneﬁt w1th uncertalnty that Entergy uses in the. |
-SAMA cost-beneﬁt veyaluatlon n_eed tn'ot be’ ba‘sed_;on» the__95th' perc_e_ntﬂe of the rneteorologleal-- |

distribution in addition to the 95th percentile of the CDF distribution.™?

581 1d at 7.

582 On this point, another statement by Dr. Lyman requlres clanﬁcatlon if the Board is to obJectwely assess the'
basis for his opinion. In his report, Dr. Lyman states: “For consistency, the ‘baseline benefit with uncertainty’
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>In_ any case, as reﬂeeted in the ER, the ._I.PEC SAMA analysis appropriately accounts for
uncertainty variations. However, because‘ those uncertainty ,Variations do not have a direct
impact on the benefit results, treati‘ngv them in the same rnanner as the CDF uncertainty is not
necessary. Specifically, instead of performing detailed sensitivity analyses for each parameter in
. the calculation of the base case cost and each SAMA cost, ‘Entergy used conservative
~ assumptions in the overall analysis to offset such uncertainties and to ensure that the beneﬁt of
each SAMAA_w.as not underestimated. |
For example, NEI 05-01 indicates that, typically, for sites with increasing population, the
predicted population is estimated fdr a year _withvin‘the‘ second half of the period of extended
operation. - For IPEC Units 2 and 3, however, Entergy. extrapolated the population to the year
2035, which is at the end of the period of extended or)eration.for Unit '3’ and beyond the end of
the period of extended operation for Unit 2 (see ER ‘SectiOns E.1.5.2.1 and E.3.5.2.1). .Use of
this larger population adds conservatism to the benefit calculations. Petitioner "ignores this.
information in the ER. |
Further, NEI 05-01 indicates that assuming that replacernent pou/er will be required for
the remaining life of the plant is more eonservative than aSsuIning that the plant will be repaired,
insofar as it results in higher benefit est'imates. For IPEC Units 2 'and 3, Entergy assumed that

replacement power will be -required_ for ‘the rernaining life of the plant (see ER"-'_Sectibn'

. '.that Entergy uses in the SAMA cost—beneﬁt evaluatlon should be based on: the 95th percentlle of the' '
s meteoro]oglcal distribution. - This would also-be” consxstent W1th the approach taken' in the License Renewal-
~ GEIS, which, refers repeatedly to the 95th percentlle of the rlsk uncertamty dlstrlbutlon as an’ approprlate upper
~confidence bound’ in order not to underestrmate potentta] future enwronmental 1mpacts  Dr. Lyman’s
statement is misleading ‘because the’ llcense renewal GEIS* was inténded to determine the potentlal future -
-environmental’ impacts of severe ac¢idents to assess whether they were sufficiently large to warrant site-specific -
evaluation in license renewal environmental reports. Since the GEIS analysis is not a‘comparison of impacts

before and after modifications, it does niot 'have uncertainties that cancel out as described previously for SAMA _. :

analyses
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4.21.5.1.4), thereby adding further' conservatism to the beneﬁt calculations. Again, nowhere in
the Petition or in Dr. .Lyman’s statement is there recognition of the ER content, further
undercutting the basis for admission of EC-2 _

In conclusion, as Petitioner -notes the IPEC SAMA analysis uSed the‘ ratio of the 95th
| percentlle to the mean of the CDF dlStI‘lbuthIl as a multiplier on the estlmated beneﬁts for each
| SAMA (see ER Section 4.21.5. 4) cons1stent with the NEI guldance (see NEI 05-01, Rev. A,
‘Section 8.2) endorsed by the NRC in ISG 2006-03.°%  Use of that factor is recommended L
speciﬁcally to 'provide Iadditional conservatism in the analysis and to avoid underestimation of
the beneﬁt of each SAMA (since the CDF is modified from the baselme for SAMA cost analysis
cases) Because Entergy used hlghly conservative assumptlons in the overall analys1s to offset
- meteorologlcal- uncertalntles—_a fact apparent from the Application and not controverted by
Petitioner—purported basis D.2.b does not give rise to a genuine dispute on a material\issue of

law or fact.

f Use of the $2, OOO/person-rem Cohversion Factor (Basis .D. 2.c) -

Petitioner’s final basis in support of Proposed Contention EC-2 chalienges Entetgy’s use -

of a $2;000/person—rem conversion factor in its SAMA cost-benefit evaluation.’®* Petitioner
- asserts. that the conversion factor results in underestimation of the'population-dose related costs
.of a severe accident at Indian Point by: ) |

. Fallmg to- account ‘the 51gn1ﬁcant loss of life assomated with early fatahtxes from acute
radiation exposure “that could. result from some of the severe accxdent scenarlos 1ncluded‘
1n Entergy s I‘lSk analy51s and : :

58 Section 8.2 of NEI 05-01, Rev. A, states that “use of an uncertainty factorlfderi\)ed from the ratio of the 95th
. percentile to the-mean point estimate for internal events CDF may be used to account for CDF uncertainties.”

84 petition at 71-74. -
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e Underestimating the. generation of stochastic health effeets, purportedly because .some
members of the public exposed to radiation after a severe accident will receive doses
above the threshold level for apphcatlon of a'dose- and dose-rate reduction effectiveness

’» factor (“DDREF ). | |

.The relief sought by Petitioner is that Entergyv be required to rédo its SAMA énalysis using “a
methodology for calculating the cost equivalent of off-site health impacts that p'roperly accounts
- for individuals who receive acute radiation dosee above the thresh'old for early fatalities and for
thoée who receive chronie doses above the threshold for applvicetion of a DDREF.”%

With regard to the first factor (early fatalities), Petitioner states that the $2000/person-.o
rem conversion factor is mtended to represent only stochastic - health effects, and not .
.determlnlstulc‘ health effecis, including early fa_talltleS that ;esult from very high doses to. particulae
individuals.”®® Petitioner mainteins that, for some of the severe .aecident sceriarios evaluafed by
’Ehteréy; ‘le.lrg.e numbers of early fatalities (hundreds to thousands) could occur, representing a
svigrvliﬁcant' fraction of fhe total number of proj ected. fataiities, both early and latent.’®’

| With regard to the second factor (cost conversion factor), Petitioner asserts that because

“considerable” numbers of people quld reoeive doses.e.lbove the thresholo level for applicatioo
of a DDREF factor of 2, “a single cost conversion factor, based .on.a DDREF of 2, is not
‘ approprlate 588 Petltloner proposes that Entergy ¢ 51mply sum the total number of early fatalities

band latent cancer fatalities, as computed by the MACCS2 code and mu]tlply them by the $3,

mllllon ﬁgure

L g4 at 7374, - B
S Idat7172. o ]
W gatm. -

S8 g

o
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Petitioner’s arguments,i ostensibly supported A‘tiy Dr. Lyrnan’s report, do not support -
-Iadmission of PropoSed Contention EC-2 because Petitioner seeks .improperly to adjudicate a
- generic issue involving NRC regulatory policy or process.i The NRC Speciﬁcally recommends
that license renewal applicants use a $2,000 per person-rem conversion factor is the cost~beneﬁt
' component of their SAMA analyses Spe01ﬁcally, the use of a $2,000 per person-rem conversion

factor is consistent with guidance set forth in NEI 05- 01 which the NRC recently endorsed in

B ISG-LR-2006-03. In fact the $2,000 per person -rem conversion factor has been used by other

llcense renewal applicants with the approval of the NRC®  And, moreover, it is ﬁrmly
v‘embedded in longstanding NRC regulatory practice and guidance that is not specific to license
renewlal.5 % Accordingly, by challenging Entergy’s use of the $2,-'000vper person-rem factot,
A l’etitioner raises a matter of regulatory policy that is l)eyond the scope of this proceeding.5 o

vThe. Board_ in the Pilgrim license renewal proceeding had recent occasionvtoaddress a
d_irectly analogous ‘sitnation.v In dismissing a SAI\/lA contention on suinrhary'- disposition, the
Board obs.erved as.follows:“ |

In our view, it is necessary for the Staff to take a uniform approach
to its review of such analyses by license applicants and for
performance of its own analyses, and it would be imprudent for the
‘Staff to do otherwise without sound technical justification. Where,
~as here, these analyses are customarily prepared using the
'MACCS2 code, and where this code has. been widely used and
" accepted as an appropriate tool in-a large number of similar o
. instances; the Staff is fully justified in finding, after due
. consideration of the manner in which the Ac_ode has been used, that

589 GEIS, Supplement 28 (Oyster Creek) Vol 2, App A, at A- 184 App G, at G-27. (January 2007)

e The methodology used to estimate the dollar benefits of reducing or ellmmatmg severe accndent risk is based on

. MRC- guidarice for performmg cost—beneﬁt analy51s te - NUREG/BR-0184, Regulatory Analysns Technical

Evaluation Handbook (Jan. 1997) ‘In addition, thé monetary worth of $2000 per person-rem is a standard.

- valuation for comparison purposes récommended by NUREG/BR-0058, Regulatory Analy51s Guidelines of the
~.uUsS. Nuclear Regulatory Comm1ss1on (Sept. 2004)

. See Private Fuel Storage, LBP-98-7, 47 NRC at 179 (cmng Peach Bottom, 8 AEC at 20-21 & n.33 )
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analysis using this code is an acceptable method for performance

‘of SAMA analysis. Furthermore, a general challenge to the

adequacy of this code to make these computatlons was mounted by
[Petitioner] ab initio, and rejected by this Board.>®

Proposed Contention EC-3 Rega_rding Entergy’s Purported'Fa_ilure to Adeqilately
- . Analyze Impacts of Spent Fuel Pool Leaks Is Inadmissible as a Matter of Law

\

L

In this

Overv1ew of Contentlon and Supportlng Bases

proposed contentlon Petitioner clalms that Entergy s'ER falls to satisfy the

requirements of NEPA, 42 U.S.C. § 4332 et seq., and NRC regulations 1mplement1ng NEPA,

includihg 10 C.F.R. § 51.45(c) 'and (e), because “the ER does not adequately assess new and

significant information regardingv the environmental impacts of the radioactive water leaks from |

_ _ o : 3 o o
the Indian Point 1 (“IP1”) and Indian Point 2 (“IP2”) spent fuel pools on the groundwater and the

Hudson River ecosystem.”””> More specifically, Petitioner alleges that:

(D

@

Entergy’s claim that the IP2 spent fuel pool is no longer leaking is contradicted by
the fact that Entergy reported the discovery of a pinhole leak in the 1P2 transfer
canal in September 2007, and that determining the status and duration of the IP2
leak is critical to developing an accurate assessment of the current and future
onsite and offsite impacts of IP2 groundwater contamination;”**

Entergy ] clalm that only low. concentrations of certain radionuclides have been
detected in onsite groundwater samples is contradicted by the fact that strontium-
90 and cesium-137 have been detected in groundwater at concentrations greater

_ than the Maximum Contaminant Level (“MCL”) allowed by EPA in drinking
. water and, accordingly, Entergy has failed to provide sufficient accurate

- ©

1nformat10n regardlng the degree of groundwater contammatlon in the ER;*” and

* Entergy. falled to include any assessment of elther current or future 1mpacts of the
~groundwater contamination on Hudson River fish and shellfish in the ER, despite

" recent sample results showing * sllghtly elevated levels” t)r “detectable levels™ of

strontium-90 in several fish. samples collected by Entergy and based on:this lack .
of assessment Entergy cannot say with reasonable certamty tha_t ;be_: ,m;g__r_atl_on-'_': o

s
594

595

Ptlgrtm LBP 07 13 shp op at9 (empha51s added)

Petltlon at 74
Id at 80-82.
1d. at 82-84..
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of contaminated groundwater to the Hudson River has not caused an increasel in
the level of radionuclides in Hudson River fish, shellfish and vegetation,>*®

‘In sum, Petitioner claims that Entergy has “failed to provide the NRC with sufficient data to
enable the agency to conduct an accurate, independent analysis of all potential future
3597

" impacts.

2. The Legal Bases for Reiecting EC-3 Are Numerous

- Entergy oppOSes the admission of Proposed Contention EC-3 on the grounds that it: (1)
'_rarSes issues thathare_outside the 'scope of license renewal by positing stricter req'uir'ements than -
| those imposed by NRC regulations, contrary to. 10 CFR. § 2;309.(t)(1)(iii)'; (2) lacks adeqnate
factual and/or expert support, contrary to 10 C.F.R. § 2.309(3(1)(v); and (3) fails to establish a
genuine_ dispute with the Applicant on a material issue of law or fact, contrary to lO.C.F.R.

§ 2.309(D)(1)(vi). o |
a.  Section 3.0 of the Environmental Report appropriately characterized the

releases to the environment due to spent fuel pool leaks as a potentidllv
new but not significant issue pursuant to 10 CF.R. § 51.53(c)(3)(iv)

Section 5.0 of the ER contains Entergy’s response to the NRC requirement that an.
applicant for license renewal assess -any “new ‘and‘ signiﬁcant” | information regarding
_ _ > ‘ .
environmental impacts of a plant’s operation during. the extendedlicense term.”® To do so,
Entergy identified: (1) 1nformat10n that 1dent1ﬁes a significant environmental issue not covered
| in’ the NRC 'S GEIS and codlﬁed in Part 51, or (2) 1nfonnat10n not covered in the GEIS analyses "

that lead to an 1mpact ﬁndmg dlfferent from that codlﬁed 1n Part 51 99 Because NRC does not

:-spec1ﬁcally deﬁne the term slgmﬁ_cant,»_”. ~.Ente_rgy ~used5vgu1dan'ce .ayal_.lable-. in _Councll-on

% g 'at=85'-86.'

714 at 86.

% ERat5-1;10C. F R. §51 53(c)(3)(1v)
5 ER at'5-1.
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Environrnental ..Quality (“,CEQ’_’) regul_ations.w0 For the purposes of this evaluation, Entergy‘
» assumed that MODERATE and-LARGE-impacts, as defined by the NRC in the GEIS, would be
significant.”! Petitioner has not challenged Entergy’s as'sumption‘lin this regard.
. Section 5.1, -“New and Signiﬁcant Information: _Groundwater Contamination” proVides :
. Entergy’s assessment of whether the.id.entiﬁed groundwater radi_onucl_ide contamination at tne
Indian Point site is potentially “new and .signiﬁcant”-as it relates to license renewal. Entergy
confirmed the presence of tritiurn in site groundwater in October 2005. Since then, Entergy has :
conducted an extensive site assessment »utilizing a network of m’onitoring wells to assess and
cnaracterize groundwater'rnovement and behavior relative to groundwater contamination. When
the LRA_was_ sub'rnitted in April 2007, Entergy had installed nur‘nerous. gronndwater monitoring
and test wells to delineate the extent of groundwater_.impacts' and to define the source(s).
o Importantly; in this regard, Entergy explicitly noted in the ER that at the time, “[f]ult
characteriz'ation of the i.mp,act to groundwater is continuing.”6°2_ |

As a result of then-ongoing hydrogeologic characterization of the site, Entergy identiﬁed
in 'the ER that tritium, Strontinm-90, Cesinm-1_37, and Nickel-63 “have been detected in low
concentrations in some onsite groundwater monitoring well-samples?’ and that the IP1 spent fuel
pool was “a confirmed source of at leaet some of the tritinm, as well as strontium,,eesium and
3603 . | .

“nickel in’ groundwater. With regard to IP2, base'd. On_’preliminary “site monitoring data

available.'at_that time, ;En_tergy.‘ cOncl_ud'e_d'in the ER"Ithat_eontamination r‘elated‘to't_he IP2 fuel . -

% 4 (citing 40 CFR. §150827). .~
0L g - L -
2 gRarsa.
03 14 at5-4,55.
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- pool was “the résult.qf histor.ical‘pool leakage in the 1990s which has since been repai.rec.i.”6°4.
Significantly, hoWever, Entergy stated in the ER that the ongoing long-term groundwater
monitoring program “will continue to be used to monitor the le’véls .ot"‘ gﬁontaminatibn around the
site” and that the results of this program, along with the final results Aof. the site hydrogé_oldgic
characte_rization, wi‘ll be uéed to defemﬁine the need}b fo_r any fur;her ongoing re:rn‘ed'iation.(’o5
ThérefOre', c_ontréry to. Petitionér’s assertions; Enfergy egplicitly noted that the results of the
ongqing; long-term site monitoring program céuld impact the results of .its conclusions and
remedial ’éctibns.

Entergy also identified in the ER that ;“soﬁle cvon_taminatedl grbundwater_ has likely
| migrated to.the Hudson River” and thé't release pathway is now being monitored and is inc]uded
_.»-‘_'invthe site .ef.fluents offsite dose calculations®®® and documented in the Annual ‘Radiological
Effluents Release report prepa'réd in accordance with NRC Regﬁlator}-_i Guide 1.21.57 As
explained in Seétions 5.1 and 2.3 of the ER, hoWe\}ér, the site does not utilize grouﬁdwatef for
-any bf its cooling. water, servige water, potable water needs, or for any cher beneficial uses.
There is élso no known drinking water pathWay associated with groundwater or the Hudson.
.River‘ in the region surrounding Indi_.an Point and, accérdingly,— the ER spéciﬁcal!y states that
“E_PA 'drinking' water lirr:iits'are n&tfappli_c\able” to site area gréuhdwatér.ws Signiﬁcantly,
Petit_ibner has not disp,utéd -thjs facf and has prbvided no data to the contrary. Samples taken in

support of the NRC-requifed Radiological Environmental Monitoting Program -(‘REMP”)

N 604“ Iid.‘atiS-G'.' 3

W pgats4.
07 g atss. R R

o 6o§ 14 at 5}6 (emphasis addéd).
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further indicate no detectable plant-related radioactivity in groundWater above safe drinking
water standards beyond the site boundary.609

In sum, based on samples from the site monitoring wells, survey analyses, annnal rainfall
recharge to groundwater, and .information determined 'frorn viongoing hydrogeological
.a.s'sessments,'Entergy estimated'in the ER a total body dose of 1..65E—3V mrem/year to the
: maxrmally exposed 1nd1v1dual as a result of the ldentlﬁed groundwater contamination, which

610

represents 0.055% of the NRC hmlt of 3 mrem/yr for liquid effluent release Entergy,

therefore, concluded that “no NRC dose limits have been exceededvand EPA drinking water |

limits are not applicable since no drinking water pathway exists.”®!!

Again, Petitioner has not disputed any of Entergy’s radiological ﬁndings as set forth in
the ER or provided any basis, expert or othervl/i.se, for their -assertion that EPA’s drin_king water
standards 'areveven appl_icable here. In fact, the closest Petitioner comes to citing any adverse
i'mpaets assooiated with groundwater contamination is the 'identiﬁoation of “slightly elevated
levels” or “detectable levels”of Strontium-90 in four fish samples.®’> Thus, there is simply no

basis for Petitioner’s claim that Entergy failed to adequately assess the significance .of

groundwater contamination at the site—that impact being SMALL.

5% 1d. at 5-5. Samples taken mclude the offsrte REMP sampling locations as deﬁned in the IP2 and 1P3 Offsite
- Dose Calculation. Manual, .the lo¢al municipal drinking water reservoirs, and other groundwater momtorlng
wells located in the lmmedlate vwrmty of the plant.

sy at5 5!

S 6l2s

st d at 5 6 . ‘ : ) :
Petmon at 85 Only the Hudsona Rlver ﬁsh samples takKen by Entergy in 2006 mdlcated the poss1b111ty of -

~._detectable Strontrum 90:. Also in 200 ,;_‘NRC mdependently collected and ‘analyzed fish- samples ‘which were
- found to"not contain. any ‘detectable: Strontiiim-90. Because Entergy s results differed from those of the NRC,
~ and because the highest. detectable Strontium-90 results were from fish upstream of the Indian Poirit site;:it was
" determined that the positive results may not'be valid. Asa result, Entergy, NYDEC and NRC in 2007 jointly
. sampled and analyzed additional Hudson River fish samples. The results of this three- -way split'sampling and

analysrs identified no detectable levels of Strontium-90 in the sampled fish greater than natural background
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As Entergy descrlbes in Section 5.1 of the ER ‘the NRC evaluated the impairment of
‘groundwater quality in Sectlon 4.8.2 of the GEIS, including 1mpacts due to tritium 5" " The NRC
concluded that groundwater quality impacts are considered to be Qf SMALL significance when
-~ the plant does hot contril>ute to charlges in greundwater quality that wbuld_ preclude current and
future uses of the groundwater.(’14 Based on the above-cited radiolegical data indicating that
estimated ‘doses dueto the groundwater contamination were well below NRC dose limits and that
.EPA' drinking - water llmits'are not applicable, vEn‘tergy: concluded that site conditions do not
impact the onsite workforce.5'> Entergy further concluded that the radionuclide release is not
* anticipated to ‘change.environmen.tal considerations, suchvas_water us;age, land usage, terrestrial
or équatic ecological c‘on’ditions, or air.quality, and is not expected to affect socioeconomic |
conditi_orls, as a result of renewal actit)ities._6'6- Accordingly, Entergy concluded that while the
’identiﬁ.catio_n of site groundwater contamination is petentially “new,’_’ the impacts of those
radiomlclides would be SMALL and therefore not.“signiﬁcant.”617
b The Hydrogeological Iﬁvestigation of the Indian Point Site is complete

and confirms _the conclusions in the ER that the releases to the

environment due to spent fuel pool leaks are a small percentage of
re'gulqtory limits and pose no threat to public health and safety

As noted ln Section 5.1 of the ER, full characterization of the impact to groundwater was
ongomg when the LRA was subm1tted to the NRC. - Since submlss1on of the LRA Entergy has

completed the two~year hydrogeolog1c 1nvest1gat10n of the Ind1an Pomt 51te 1nclud1ng all three o

B ;Sectlon 4. 8 2 of the: GEIS réferences “shghtly elevated” concentrations of trmum in groun_dwater ad_]acent to the_ :
o Pralrle Island plant on the MlSSlSSlppl River in southem Minnesota. ‘See GEIS at 4-1 18 ' ’
. 64 ERat 5 3 (citing Sectlon 4, 8 2 of the GEIS) o '

1 14 at -6 o
1 Id.

’ 6l_7:1d’
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units (Ifi,' IP2, and IP3), anda comprehensive report summarizing the findings and con'c.lusions
of that study was. submitted to the NRC, NYSDEC, and NY Public Service Commiss_ionv on
_ January 11, 2008.5'% As noted in Section 1.0 of the Investigat'ion.Report,'at no time did the
results of that analysis yield anyi indication of potential-.adverse environmental or' health risk as
““assessed by Entergy as well as the principal regulatory authorities.m_9

In fact; radiological‘ assessments have consistently shown that the re_leases to the
environment are a small ‘percentage of regulatory limits, and no ‘threlat to publie health and

620 The Investigation Report presents the results of two years of comprehensive _

safety.
geohydrologlcal 1nvest1gatrons performed between September 2005 and September 2007.5! The
overall purpose of the report was to identify the nature and extent of radlologlcal groundvyater
-contamination and assess the»geohydrological implications of that contarn_ination.
The g’roundvxrater monitoring network is extensive and eornprised numerous shallow and
.deep, overburden and bedrock, single and multi-level.monitoring instrum'enta_tion installations, -
site storm drains and building" footing drains.®*? Groundwater testing, while initially focused on
tritium and plant-related gamma emitters, .was expanded in 2006 to encompass all radionuclides

 typically associated with nuclear power generation, aithough tritium and strontium remained the

principal constituents of interest.

A

6is “Hydrogéological Site Investigation Report Indlan Pomt Energy Center, Buchanan New York » dated Jan ll
- 2008 (“Investlgatlon Report”), appended as Entergy Exhibit M. : o
61 - During the two- year mvestrgatlon perrod Entergy provrded free access to and there were regular and frequent '
. -meetings with- representatives of the NRC, the United-States. Geologrcal Survey; and thé NYDEC! Entergy also
* presented the preliminary ﬁndmgs ata number of extemal stakeholder and pubhc meetmgs See: Investlgatlon

‘Reportat 1.
20 See id.
The study was performed by GZA GeoEnvrronmental Inc (“GZA”) for Entergy

622 Investrgatlon Report at 4-5.
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The investigation of possib]e contamrnant sources and release meehanisms included an
extensive investigation of the IP2 spent fuel .pool (“IP2-SFP”)I liner and also areas surrounding
4.11.51, IP2 and IP3. - Section 8.0 of the Investigation Report fully documents the results of the
inyestigation of contaminant sources and rele_ase.mechanisrns. Its concluSions are summarized
below: - | |

e The source of the strontium contamination detected in groundwater beneath the Site has
~ been established as the Unit 1 Fuel Pool Complex (IP1-SFPs). All the IP1 SFPs have
been drained except for the West Pool. While the West Pool is estimated to currently be
‘leaking at a rate of up to 70 gallons per day, the source term to groundwater has been
reduced through reduction in the contaminant concentrations in.the pool water. 623
Further, Entergy plans to permanently eliminate the West Pool, as well as the entire IP1-
SFP complex, as a source of contamination to groundwater by relocatrng the spent fuel
stored in the West Pool to dry storage casks on an Independent Spent Fuel Storage
Installation (“ISFSI”) and permanently draining the West Pool in 2008.°**

e The majority of the tritium detected in the groundwater at the site was traced to the IP2

"~ spent fuel pool_(“IP2-SFP’,’).625 Two confirmed leaks through the IP2 spent fuel pool
stainless steel liner have been documented. Identified leaks have been repaired. The first
liner leak was identified in 1992; it was repaired on June 9, 1992. The second leak, a’
single small weld imperfection in the IP2-SFP transfer canal, was identified in September
2007 after the canal was drained for further liner investigations specific to the transfer
canal. While additional active leaks cannot be completely ruled out, if they exist, the data
indicate that they are very small and of little impact to the groundwater

e No release was identified in the IP3 area. The absence of Unit 3 sources is attributed to

the design upgrades in that Unit, including a stainless steel liner (consistent with IP2 but

“not included in the IP1 desrgn) and an additional, secondary leak detection drain system
not included in the IP2 design.®

Consrstent with Sectron 5.1 of the ER the Investigation Report confirms that there is no

current or reasonably antlcrpated use of. groundwater at IPEC and, accordmg to the NYSDEC‘

04 at102-03. o . o
O L
@ a0 o -

5 14, at 92.

%7 Id. at 11, 89.
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. there are no ‘active potaﬁie water wells or other production wélls-oh the east side (plant _side) of .
fhe Hudson River in proximity to IPEC.62’8 Driﬁkiﬁg water in the area (ToWn of Buchanan and
‘C'ity_ .of Peekskill) is sourced from surface water reservoirs in Westchester County' and the _
Catskills region of Nev'v'. York.629_ The vneareét of theée EServoirs is 3.-3 miles north-northeast of

630

the Site and its elevation is hundreds of feet above the IPEC ground elevation. B'eca'iuse‘the

site groundwater flows to the west towards the Hudson River, contaminated groundwater will not
impact these drinking water sources. In summary, the only pathway of s:igniﬁcance for
~ groundwater is through consumption of fish and inverté_:brates in the Hudson River, and the

631

~calculated doses from this pathway is less than 1/100 of .the‘ federal limits. Therefore,

Petitioner fails to identify a genuine vdispute with Entergy on a material issue of law or fact, -
contré’lry‘ to 10 CFR § 2.309(5(1)(vi).
c. Based on information provided in_Section 5.0_of the ER and in the

. Investigation Report, all of the issues raised in EC-3 are either invalid,
beyond the scope of thzs proceeding, or moot :

As descfibed above, Petitioner prov1de_s three principal supporting bases for this
contention: (1) failure. to address the IP2 spent fuel leak identified by Entergy in September
2007; (2) failure to provide sufﬁcienti accurate informati(.):n.regarding the degree of groundwater
_ contamination as it relates to EPA’s.‘drinkin'g water standards; aridv(-3)} féilure to aésess the
impaéts of current or future’ groﬁh‘dWater’ coriﬁt;iinatioh on ‘Hudson River ﬁSh'- and shcllﬁsh.

| :EéCh of these issues is,‘di.'scussgd more fplly_b}elow.f -

1314,
2% 14 at 14.
630 Id

A )
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: With regard to. the first basis, Entergy‘acknowledges that it identified a leak in the IPQ-
SFP transfer canal and folloWing submission of the LRA Entergy, however, explicitly indicated
| _in the ER tliat further Site investigations were .on‘going“ 2 Any implication by Petitioner that
Entergy, intentionally or otlierwise, provided misleading information in the ER®* is entirely
.u’nfounded. | | | o
>Con'sistent with its commitment to conduct these further investigations, Entergy
deliberately searched for and identified the leak in the IP2 transfer canal That leak has since
been repaired and 1dent1ﬁed IP2- SFP leaks have been stopped As documented in the
Investigation Report, while additional actlve leaks cannot be completely ruled out, if they exist,
the data indicate that they are ve_ry small and of little impact to the groundwater.

B .Further, the In_vestigation Report documents that there are noi known leaks_ from the IP3-
spent fuel pool and the source of leaks from the IP1-SFP will be permanently terminated in 2008,
long before the per_iod.of extended operation under a renewal operating license, by -removing the
..spent fuel from and draining of the IP1 West Pool. Therefore, since Submission of the LRA,
Entergy has thoroughly investigated and documented the status and duration of the IP2-SFP leak
(and also the status of the [P1-SFP leak and IP3) and, importantly, confirmed the conclusions in
Section 5.0 of the ER that no NRC dose limits have been, or are expected to be.exceeded as a

‘result of continued‘ operation during the renewed operating period.®** Further, given that the IP1-

62 ER at 54

633 "See eg: Petltion at 74 (“Entergy s claim is unsupponed by the facts”), 80 (“lack of accurate mformation) and -
-81- (“negatmg Entergy’s claim™). :

4. Entergy recognizes that the Investigation Report was not issued until aﬁer Petitioner submitted its Petition to

Intervene. To the extent Petitioner wishes to challenge data or fmdmgs of the Investigation Report, it must do
S0 pursuant to 10 CFR. §2. 309(t)(2) »
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SFP is not included in the scope of IP2 and IP3 license renewal, and because the IPI-S:F'P wifl be
drained in 2008, the IP1-SFP leak is clearly beyond the scope of this license renewal proceeding.
With regard to the second basis, Entergy cléarly established in the ER and conﬁﬁned in
the AInvestigati‘o‘n Report that the colntaminated groundwater on the Indian: Point Site has not
impacted regional drinking water sm-x_rce.s.“-5 Petitioner has not refuted this ésp_ect of the .E‘R.
- _Rather,‘Petitionver has used an “apples to oranées” comparison .in an. attempt to support its
: contentiéh by comparing contamination in groundwater, whigh is not used for dri.nking water, to
EPA drinking water standards. Therefore, 'Petitione;’s assertion that Entérgy failed to.provide
“sufficient .accuratt;"information regarding the degree of groundwater contamination” by not
cofnparing site gfoundwater sample results to EPA drinking wa’gef standafdé lacks any factual or
| “expert support and fails to establish a genuine dispute with the Applicant on a material issue of
law or féct, contrary to iO CFR.§ 2'.309(t)(1)(vi). |
In fact, other than citing to iﬁapplicable EPA drinking water standardé, Petitioner has not -
stated with any particulafity Whét information should have been, but was not, proyided. by
Entergy with respect to available groundwater information in the ER.
| With regard to the third and final basis, Petitioner h:as simply chosen to.ignore the fact
that Entergy has, in acc_ordénée with NRC’s regulations in 1.0 C.F.R. Part 50, Appendix I; and in
- accordance with Régu.lé’toryf Guide 1.109, evalu'ateld' potential expc;sure pathways dué to |
groundwater COQ;[aminatioil_‘iﬁgluding_aciuatiC'_ foods. In_ fact, 'Entérgy cbhc_Iudedjthat the only
o é_xpds_urgi _p"a_fhv'\.(:ay of mgmﬁcance fo’r' the id'cntiﬁed. grouﬁdwater contaminétibn is : through

. ‘coris_umpt'_ion of fish-and invertebrates in ;thév'HUd'son_'Rivé‘r, and determined that the calculated

% ERat 5-5, 5-6; Investigation Report at 13-14.
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doses from- this pathway are less than 1/ 100 of federal limits.®*¢ This calculation was perform'ed
using the. methodology documented in Entergy’s Offsite Dose Calculati()n Manual (“_OD_CM”).‘
Therefore, this aspect of EC-3 also lacks any factual or expert support and fails to establish a
~ genuine dispute with the Applicant on a _material issue of law or fact_, 'Contrary to 10 C.F.R.
§2.3(l9(f)(l_)(vi). Further, to the extent _that P'etitioner assert_s that Entergy, as part of license
renewal, must establish with reasonable certainty that migration of cdntaminated groundwater to _
the Hudson River has not caused any increase in the level _of. radionuclides in fish, shellﬁsh, and
vegetation,é37 that is clearly contrary to the Commission’s and EPA’s regulations; Further,
- “issues concerned with monitoring of radiolOgical releases, or determinations of how leakage
could harm health or the environment . . . do not relate to aging and/or . are. addressed as part
of ongoing regulatory processes.”63 8_' Therefore, this issue in no way pertains to managing the
| effects of aging and is'inz_idmiss'ible.63 9 | |
In summary,.none of the issues identified by Petitioner in EC-3 contain adequate factual
support or establish a genuine dispute with th_e Applicant on a material issue of law or fact. The
groun_dvvater' contamination at the Indian Point Site has been thoroughly studied,l analyzed, and
: characterized over a two-year period using state-of-the-art science. Identiﬁed'leaks from the
IPQ—SfP have been repaired and while additional active leaks cannot.be completely ruled out, all
- data mdreate that, .if they exrst they are very small and of httle 1mpact to- the groundwater |

: Further the source of leaks from the IPl SFP will be permanently el1m1nated in 2008 and there

are no known leaks from the IP3 spent fuel pool And while the mrtral evaluatlon conducted by'

RN

S 636 Investrgatlon Report at 14

‘ &7 See Petition at 85-86.

e Pilgrim, LBP-07-12, slip op. at 18n81 ,
99 Turkey Point, CL1-01-17, 54 NRC at 7; Ptlgrtm LBP-07-12, sllp op. at 18 n.81.
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J

Entergy in the ER‘did not address the recently idenfiﬁed leak in thé IP2-SFP transfer canal, the
~ conclusions remain the same—estimated doses due to the groundwater contamination are well
\ belqw NRC dose limits .fqr the period of the renewed opératin'gl lirccnse and_ EPA'drinkiﬁg water
limits are not appliéable. Accordingly, Entergy adequately and appropfiate;l’y- characterized the
environmental impacté -of the r'ad_i‘oactivé water leaks from thé IPl-SFP and IP2-SFP speﬁt fuel'
~ pools on the 'groundwatelr and the Hudson River ecosyétem as potentially new but not significant

ih accordance with 10 C.F.R. §,51.53(c)(3)(iv).'
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VL  CONCLUSION
Although Riverkeeper .has standing.to intervene in this proceeding, it has failed to proffer
one admissible contention, puréuant to 10 C.F.R. § 2.309(f). ‘ Therefore; its Petition to Intervene
éhoujd be denied in its entirety.;

Respectfully submitted,.
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