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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Lawrence G. McDade, Chair
~ Dr. Richard E. Wardwell

Dr. Kaye D. Lathrop

In‘the Matter of ) Docket Nos. 50-247-LR and 50-286-LR
-ENTERGY NUCLEAR OPERATIONS, INC. ) "ASLBP No. 07-858-03-LR-BDO01
(Indian Point Nuclear Generating Units 2 and 3)) -
, : - )

ANSWER OF ENTERGY NUCLEAR OPERATIONS, INC. OPPOSING
WESTCAN, ET AL. PETITION FOR LEAVE TO INTERVENE
- AND REQUEST FOR HEARING

. L v INTRODUCTION |
In accordance With 10 C.F.R. § 2.309(h), Entergy Nuclear Operations, Inc. (“Entergy” or
| ‘;Applicant”),applic’arit 1n thé above-captidned matter, hereby files its Answer to t_he “Petition
For Leave To Intervene Wifh Cbntentioﬁs énd Request For Hearing” jointly filed by Weétchester

Citizen’s Area Nétwork (“WestCAN”), Rockland County Conservation Association (“RCCA”),

Public Health and Sustainable Energy (“PHASE”), Sierra Club-Atlantic Chapter, and New York "

Stéte Assemb]yrnan Rich’ar_d Brodéky (jointly, “WestCAN” or “Pétiﬁoner”) On- December 10,

2007. The Petition responds to-the United States NUClear Reguiatdry Comrhiésibn_’s (“NRC” or -

A“C:ommiSsio‘n”) “Notice o__f Acceptance for Docketing of the .Application' aﬁd Notice of
Opportunity for Hearing,” published in the Federal Register on Au@st 1, 2007 (72 Fed. Reg.

| 42.134) cdncerning Eﬁtergy;s, zipplicati_on to .rénev} the operating. licenses fo; the Indlan Point

Nuclear Generéting Units 2 and 3, also referred to as Indian Point Energy Center (“IPEC”). As



discussed below, Petitioner has not satisfied the Commission’s requirements to intervene in this
matter, having failed to proffer at least one admissible contention. Therefore, pursuant to
10 C.F.R. § 2.309, the Petition should be denied in its entirety.

IL. . BACKGROUND

On April 23, 2007, as supplemented by letters dated May 3, 2007 and June 21, 2007
-Ente'rgy submitted an application to the NRC to renew the IPEC Unit 2 and Unit 3 operating
~ licenses (License Nos. DPR-26 and DPR-64) for an additional 20 years (“Application"’).ll The
A Commiésio_n’s Hearing Notice stated that any person whose interest may be affected.byA this
v'proceedihg. and who wishes to participate as a party irt the proceeding must file a petition ‘fot
1_eay’é to intervene within 60 da.ys of the Hearing.Notice (t'.'e., October 1, 2007), in accordahee
wi_th.the provisions of 10 C.F.R,' § 2.309.2 On October 1, 2007, the Commission extended the
period for t'lling'requests for hearing 'until'NovemberSO,, 20(_)7.3 | On November 21, 2007,
- WestCAN requested an extension of time within whieh to file Requests for Hear_ing and Petitions
to Intervene; this. request was denied by tlte Atomic Safety and Liceneing Beard (“Licensing
Board ot “Beard”) on November 27,- 2007 due to a procedural deflect._‘. On Notiertlber 27, 2007,
WestCAN egain ‘requested an extension of time within which to file Requests for Hearing and
Petitions .to Intefvene; this request‘ was denied ny the Board on November 28; 2007:due' to
_ﬁrocedurel defects. WestCAN submitted a third request ‘for an exter‘ls:io'r_l of tir.ne'.v.v"-ithin which to

file Requeéts for Hearing and Petitions to Intervene on November 28, 2007; this request was

Entergy subsequently submitted one amendment to the Application on December 18, 2007 See Letter from F.
Dacimo, Entergy Vice President, License Renewal, to NRC Document Control Desk (Dec. 18, 2007), avazlable
at ADAMS Accession No. ML073650195.

72 Fed. Reg. 42,134 (Aug. 1, 2007).

Extensxon of Time for Filing of Requests for Hearlng or Petition for Leave to Intervene in the License Renewal '
Proceeding, 72 Fed Reg. 55,834 (Oct. 1, 2007) ’



granted‘ by the Board on Noyember 29, 2007, extending the deadline for filing Requests for ‘.
Hearing and ?etitions to Intervene by ten days, to December 10, 2007.* | | |

By Order dated November 27, 2007, the Bourd_ directed Entergy and the NRC Staff to file
their answers to lall timely petitions to in‘te_rvene o'n. er before January  22, 2008.° As uot_ed above,
‘ WestCAN filed its Petition on December 10, ‘2007,6. to _which Entergy new responds in
accordance with the‘Board’s schedule. .V |

To be admitted as a’ party to this proceeding, WestCAN must demoustrate standing aﬂd
must submit at least one admissible coutention within the scope of this prOceedi.ng.. In Section -
I below, Entergy acknowl_edges that the V_Petiti'oner has demonstrated standing to uartieipate as
parties to this proceeding purSuént’to 1.0 C.F.R. §2.309(d)(1), but show that WestCAN has not
- demonstrated that it is entitled to discretionary intervention under 10 CF.R. §_k2.309‘(e). ' -Section'. :
v betow describes the standards geveming the admissibility of preposed contentions and
demonstrates that none of WestCAN’s proposed contentions is adrhissi‘ble.  Therefore, the
Petition should be .denied in its entirety.

II. STANDING

A. Applicable Legal Standards and Relevant NRC Preeedent ‘
| " Both the Commi_ssion-Heuriug Notice for this. proceeding and NRC regulations reQuire a
o petitioner to'set forth: (1) the nature of its right under the Atpmié Ehetg_ylAet.(“AEA’-’) of 1954,

“as amended, to be made a party to the proceeding; (2) the nature and extent of its »prdperty,~

Licensing Board Order (Grantmg an Extension of Time Wlthm Wthh To File Requests For Hearing) (Nov 29 :
2007). '

See Licensing Board Order (Grantmg an Extens1on of Txme to Clearwater Within Which to File Requests for
Hearing) at 3 n.8 (Nov. 27, 2007)

Although WestCAN’s earlier requests for an extensmn of time for ﬁhng its petition mcluded in addition to the

five petitioners noted above, Citizen’s Awareness Network (CAN), CAN is not identified as a petltloner in
WestCAN’s December 10,.2007 Petition.



financial, or other inter_est in the proceeding; and (3) fhe possible effect of any decision or order
that may be issued iﬁ the proceeding on its i_nterest_.j Thus,‘ a petitioner must demonstrate either
thaf it satisfies the traditional elements of standing, or tha_t it has presumpt‘ive‘stz_lnding_ based on
A geograolﬁc proximity to the proposedv facility.® These conceots, as well as organizational
standing and discretionafy intervention, are discussed below.

1. -+ Traditional Standing .

- To de_termine'Whether a petitioner’s interest provides a sufficient basis for intervention,
“the Commission has 1ong looked for guidance to current judicial concepts of standing.” Thus,
to demonstrate. standing, a petitioner must show: (1) an actua’l or threatened, concfete and
,oarticulaﬂied injury that is (2) fairly traceable to the _challenged action and (3). likely to be
_redressed oy a favorable decision.'” These three criterié are comfnoniy referred to .as injury-in-
- fact, causality, and redressability, reSpectively.
First, -a petitioner’s injury in fact showing “requires more than an.injury to a .cogniza‘ble
interest. It requires_ that the party seeking review be himself among the injured.”' The injury
must be “conc;ete and ‘particuldrized,” not" *‘conjectufal” or “};ypothetical.”lz’ As a result,

, -standing will be denied when the threat of injury is too speculative.”” Additionally, the alleged

“injury in fact” must lie within “the zone of interests” protected by the statutes governing the

7 See 72 Fed. Reg, at 42,135; 10 CF. R.§2. 309(d)(l)

See Exelon Generation Co., LLC (Peach Bottom Atomlc Power Station, Units 2 and 3) CLI-05- 26 62 NRC
577, 579-83 (2005).

~Quivira Mmmg Co. (Ambrosia Lake Fac111ty, Grants, N. M.), CLI-98-11, 48 NRC 1, 5- 6 ajf d sub nom.
_ Envirocare of Utah, Inc. v. NRC, 194 F.3d 72 (D.C. Clr 1999)(citations omltted)

See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 195 (1998) (citing -
:Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 103-04 (1998) Kelley v. Selzn 42 F.3d 1501, 1508 (6th
Cir. (1998). :

Sierra Club v. 'Mdrton, 405 U.S. 727, 734-35 (.1972). _

~ Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 72 (1994) (citations omitted).
13 ' - ’ : ' ' o
B I :



‘ proceeding—‘eitﬁer the AEA cr.the National Environmental Policy Act of 1969, as amended
(“NEPA”)." . The injliry in fact, therefore, must generally involve potentiel radiological or
environmental harm."
~ Second, a petitioner must establish that the injuries alleged are fairly traceable to the .

, proposed action—in this case, the reneWal of IPEC Uﬁit 2 and 3 operating licenéee for an -
additional 20 years.'® Although peti;cioners 'ére not ;equired to show that the injufy flows directly
from the challenged action, they. must noﬁethelese\ show ‘t.hat the ;‘chain o.f caus.ation is
»plau.sible.”17 ‘The relevant inquiry is whether a cogriizable interest of the petificner migﬁt be
adversely affected by cne of the possible outcomes of the prcceeding.18

| Finally, each petiti'onverA is required to. showthat"‘ifs actual or threatened injuﬁes can be .
cured by some action of the [NRC].”D In other words, each petiticner_ must demonstratethat the
injury can be.redressed by a dccis_io‘n in-this proceeding. Fcnhei'rnore, “it must be likel'y,‘ as
I o‘pbosed to merely speculative that the injury will be redressed by a favorable decision.”20

2. . Standing Based on Geographic Proximity

Under NRC case law, a petitioner may, in some instances, be presumed to have fulfilled

the judicial standafds for standing based on his or her geographic proximity to a facility or source

‘Quivira Mmmg, CLI-98-11, 48 NRC ats.

.See Pac. Gas & Elec. Co. (Dlablo Canyon Nuclear Power Plant, Umts 1& 2) CLI-02-16, 55 NRC 317 336
(2002).

Sequoyah Fuels, 'CLI-94—12, 40 NRCat75.
v .

Nuclear Eng’g Co Inc: (Shefﬁeld 1. Low-Level Radloactlve Waste Disposal Site), ALAB-473 7 NRC 737,
743 (1978).

Sequoyah Fuels Corp. (Gore, Oklahoma Site Decommlssmnmg) CLI-01-2, 53 NRC 9,13 (2001)

Sequoyah Fuels, CLI-94-12, 40 NRC at 76 (quotmg Lujan v. Defenders of Wlldlzfe 504 U.S. 555, 561 (1992) '
(mternal quotatlons omitted)). _



of ra'dioac’d\}it)./.21 ' “Proximity”.s-tandit.lg rests on the presumption that an accident associated-
. with the nuclear facility could adversely affect the health and safety of people working. or living
offsite but within a certain distance of that f'a'cility‘.22 The NRC has held that the proximify
f)resumption is sufﬁcient to confer standing on an individual or group iﬁ procéedings conducted
pursuant to 10 C.F.R. Part SQ for reactor construction permits, operating licenses, or significant

. 2
. license amendments. 3

The proximity presumption, which has been defined as being within a
50-mile radiﬁsof plants, applies to license renewal cases as well.z_4

3. Standing of Organizations

- An organization that wishes to interv_ene‘ in a proceeding may do so either in its own right
(by demonstréting injury to its organizational interests), or in a represgﬁtative capacity'(by
démonstrating harm té the interests of its r'nen‘lbe.rs).25 To intervene iﬁ a proceeding in its o@
right,._an organization must allege juét as an individual petitioner must that it will suffer an
immediéte or'thfeatencd 'injury_to its organizationél interes_ts that _cén be rfairly traéed to the
proposed action and_ be redreésed by a favorable decision.2s . General environmental and policy
interests are ihsufﬁcient to confer -organizational stavnding.27 Thﬁs, for example, an

: organlzatlon s assertion “that it has an interest in state and federal env1ronmenta1 laws and in the

2 Peach Bottom, CLI-05-26, 62 NRC at 580.

2 Id. (citations omitted).

B - Fla. Power & ‘Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI—89 21, 30 NRC 325, 329

(1989)(citations omitted).

% See Carolina Power & Light Co., (Shearon Harris Nuclear Power Plant, Unit 1), LBP-07-11, 66 NRC.41, 52-54

- (2007).
25 Yankee, CLI-98-21, 48 NRC at 195 (cmng Ga Inst. of Tech. (Georgxa Tech Research Reactor Atlanta,
Georgia), CLI 95-12, 42 NRC 111, 115 (1995)).

% See Georgta Tech Research Reactor, CLI-95-12, 42 NRC at 115. -
27

See Int’l Uranium (USA) Corp. (White Mesa Uranium Mill), CLI-01-21, 54 NRC 247, 252 (2001).

-6-



.land, water; air, wildlife, and other natural »resourcesA that would be affected” is insufficient to
establish sltvanding.»28

| Where an erganizatibn is to be represented in an NRC proceeding" by one of its menibers,
 the merﬂber must‘ demonstrate authorization by that or§anization to represeht it? A partnership,
corporaﬁon 4or uninclorpo'ratedv ass.oci_ation may be represented by a duly authorized member or
ofﬁcer, or by an attorney-at-law.>° Any person appearing in a representative capacity .must file

‘with the Commission a written notice of appearance.’’

The notice of appearance must state the
representative’s namé, address, telephone number',»‘ facsimile nﬁmber, and‘efmail address, if any;
the name and address .of the persoﬁ or entity. on whose behalf the representative appears, and the
* basis of his or her authority to act on behalf of the party.* |

| To invoke representational standing, an organization (1) must show that at least one of its
members has standing in his or her own right (i.e., by demonstrating geographic proximity in
céses where the presumption applies, or by demonstra_ting irlxju‘ry-in-factAwithin the zone of
pfotected interests, cauéation, and redressability), (2) must identify that member by neme and
address, and (3) must show @referably by afﬁdavit) that the organizatibn is aﬁthorized by that

member to request a hearing on behalf of the member.” Where the affidavit of the member is

%14 at251-52.
29

See, e. g Georgia Tech Research Reactor, CLI 95- 12,42 NRC at 115 (1995)(01tat10n omitted).
% See 10 CF.R. §2.314(b).

3 See id.

32 Seeid.

¥ 'See, e.g. N. States Power Co. (Monticello Nuclear Generating Plant, Prairie Island Nuclear Géneratmg Plant, -
~ Units 1 & 2; Prairie Island Independent Spent Fuel Storage Installation), CLI-00-14, 52 NRC 37, 47 (2000); -
GPU Nuclear Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 202 (2000); White Mesa,

CLI-01-21, 54 NRC at 250, see also AmerGen Energy Co. LLC (License Renewal for Oyster Creek Nuclear -
Generatmg Station), LBP-06-07, 63 NRC 188, 195 (2006)



devoid of any statement that he or she wants and has authorized the organization to represent his

interests, the Board should not infer such authorization.>*

4. Discretionary Intervention
Purduant to 10 C.h.R. § ,2'309(6)-’ a presidihg ‘officer 'may consider a request for
'diseretionary intervention where a party lacks .standing’ to intervene as a matter of right under :
10 C.E.R. § 2.309(d)(1). Discretionary intervention, however, may only be granted when at least
one petitioner has established standing -and at least one contention has been admitted in the
.proceeding.” ‘The‘ regulation specifies that in addition to addressing the factors in 10 |
‘CFR.$§ 2.309(d)(1), a petitioner who seeks intervention as a matter of discretion in the event rt is
| determined that standmg as a matter of right is not demonstrated ‘must spec1ﬁcally address the
followmg factors set forth in 10 C F R § 2. 309(e) n 1ts 1n1t1a1 petltlon which the Comrmssmn
- ASLB, or the presiding officer will consider and balance:
(@ F actors'weighing_ in favor of allowing intervention — -

1. the extent to which its participation would assist in developing a
- sound record; -

2. the nature of petltloner s property, ﬁnanc1al or other 1nterests in the
proceedlng,
-3, the possible effect of any decrs1on or order that may be 1ssued in
~ the proceeding; '

(b)  Factors weighing against allowing intervention —

4. the avarlablhty of other means whereby the petltroner s 1nterest
‘might be protected :

34

Duquesne Light Co. (Beaver Valley Power Station, Unit 2), LBP- 84: 6, 19 NRC‘ 393,411 (1984).

* 10 CFR. § 2.309(e). See also PPL Susquehanna LLC, (Susquehanna Steam Electric Statlon, Units 1 and 2),

LBP-07-10, 66 NRC 1, 21 n.14 (2007) (“[Dliscretionary standing [is] only appropriate when one petmoner has
been shown to have standmg as of right and admissible contention so that a hearing will be conducted.”).

-8-



5 the extent to Wthh petitloner S 1nterest will be represented by
- existing parties; and. ,

6. the extent to which petitioner’s participation will inappropriately
broaden the issues or delay the proceeding.

Of these criteria, the primary consideration concerning discretionary intervention is the first
factor—assistance in developing a sound record.’® The petitioner has the burden to establish that
" the factors in favor of intervention outweigh those against intervention.”’

B. Petitioner’s'Standing to Intervene :

1. WestCAN Has Demonstrated Standing - In 1ts Own Right As Well As To
Represent Its Members

WestCAN, through the declaration of Ms. Marilyn Elie,’ ® asserts that it has standing as

% With respect to

an organization in its own right, and as a representative of its mernbers.
- standing as an organization, WestCAN states that its office is locatedvvithin 3 miles of Indian
- Point, and that. the “new 20 year supercedmg licenses” could ‘increase the risk and harmful
consequences of an off51te radiolog1cal release” and could impact the value of its property, and
1nterfere with the organizations [src] rightful ability to conduct operatlons et

Entergy infers from the Petition, as well as. Ms Elie’s. declarat1on that WestCAN

contends it has standlng in its own right, based on the organization’s prox1m1ty—approx1mately

three miles—to the Indian Point site, and that renewal of the operatmg l1censes for Indian Pomt

'3 See Portland Gen. Elec. Co. (Pebble Springs Nuclear Power Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 616

(1979); see also Pub. Utils. Nuclear Corp. (Oyster Creek Nuclear Generating Statron), LBP-96-23, 44 NRC
. 143, 160 (1996)

37 . See Nuclear Eng’g, ALAB-473, 7 NRC at 745 (requiring potential discretionary intervenor to show “that it is

‘both willing and able to make a credible contribution to the full airing of the issues . . . in this proceeding”).

3 Exhiblt A to the WestCAN Petition. - Entergy notes, however, that while Ms. Elie’s declaration indicates that )

+ . she is a member and co-founder of WestCAN, and that WestCAN represents her in this matter, it fails to state

.~ that she is authorized to request, on behalf of that organization, that it be granted intervention as a party in its
own nght pursuant to 10 CF.R. § 2.314(b).

*  Petition at 3 and 7-9. (Entergy notes that pages of the Petition are not numbered until page 23, although by our

count, there are 25 preceding pages )

0 Petmon at 6 7.



Unitsi and 3 could affect the organization’s property, as well as its: ébility to-conduct its
opera.tions.41 Fer that reason, Entergy does not centest WestCAN ’s. standi_ng as an organization
| . pursuant to 10 CFR § 2.30.9('d)(i). | |
Regérding .WestCAN’_s _stanciing based on representation of it members, WestCAN |
attaches_the declarations of Gary Shaw,*? Jeanne D. Shaw,* Jndy Allen,* and Elizabeth C.
Se.gal,45 all members of WestCAN, and each aseening that WestCAN represents his or her
interest(s) in this matter. In addition, eacn asserts residence Qell within the 50-mile radius of the
Indian Point facility. Inasmuch as each of these indiiliduais, in his or her own right, has standing
: | base_d on proximity, and has asserted that WestCAN represents nis or-her interests, Entergy does
- not contest WestCAN ’s standing as a ‘representati.ve of its members pursuant to 10 C.FR.
§2.309(d).% |

2.  RCCA Has Demonstrated Standing In its Own Right, As Well As To- Represent
Its Members

The Petition contends, on behalf of the Rockland County Conservation Association, Inc.

(“RCCA”), through the declaration of Ms. Dorice Madfonero,“? that RCCA_ has standing as an

41 The Petition implies that WestCAN’s interest could be affected by operation under renewed licenses. However,
Ms. Elie’s Declaration, offered in support of the Petition, is not clear about whether the effect on the
organization’s interest is attributable to renewal of the operating licenses, versus ongoing operations under the

existing licenses. The Appllcant infers that the purported effect is bemg attributed to operation under renewed
licenses.

| 2 Exhibit E to the WestCAN Petition.'.
' “ Exhibit F to the WestCAN Petition.
~* Exhibit G to the WestCAN Petition.
4 Exhibit H to the WestCAN Petition.

/

In light of the foregoing, it is not necessary to address WestCAN’s assertlon that it is entltled to part1c1pate as a

matter of discretion. Petition at 8-9. Entergy notes, however, that WestCAN’s arguments in this regard fail to

address, in a substantive and meaningful way, the requirements of 10 C. FR. §2. 309(e), and, as a consequence
. intervention as a matter of dlscretlon should be denied. .

47 Exhibit B to the WestCAN Petition. Entergy notes, however, that while Ms Madronero’s declaration mdlcates

that she is a president.of RCCA, it fails to state that RCCA wishes to participate as a.party in this proceedmg,
and that she has authorized WestCAN to request, on behalf of that organization, that it be granted mterventlon
as a party in its own right, pursuant to 10 C.F.R. § 2. 309(d)(1)

-10 -



organization in its own right, and as a répresentaﬁ&e of its members.*® With_r‘espect to standing
as an ofganiiation, the Petition asserts that RCCA’S office is located within 9 milgs of IPEC, and
that tﬁe | “proposed 20 year superceding licehses ‘could increase both the risk and harmful
consequ;:ndc_as of an offsite radiological release” and “could impact the value of its property, and
. interfere with the organizations [sié] rightful ability to conduct operations 7. LY

Entergy .infers from _thg Petition, as well as Ms. Madronero"s déclaration, that RCCA g '
contends it has 'Standing. in its own right, baé;ed on the organization’s proximity—gpprokimately
nine miles—to the Indian Point site, and that renewal of the -operating licensés for Indian Point
Units 2 ‘and 3, could é.ffect the orgaﬁization;s property as well as it ‘abilit.y to conduct‘._its
Aope‘rations.so For thét reason, Entergy does not contest RCCA’s standing as an organization
pursuant to 10 CER. § 2.309(d)(1.). "

Regarding RCCA’s standing based on representation | of it’é, members, the Petifi‘on
attaphes the ‘declar,atio_ns of C_onnié Coker_,sl Janet Lec Burnet,>? and Andrew.Y. Stewart,” all
| members of RCCA, gnd each asseﬂing that RCCA represents his or her interest(s)rin this matter.
A In addition, the Petition asserts thét' each of the foregoing resides within the 50;mile radius of the

Indian Point facility.>* | Inasmuch as each of these individuals, in his or her own right, has

% Petition at 4.and 9-11.
* Petition at 9-10.

0 The Petition implies that RCCA’s interest could be affected by operation under renewed licenses. However,
Ms. Madronero’s Declaration, offered in support of the Petition, is not clear about whether the effect on the
organization’s interest is attributable to renewal of the operating licenses, as opposed to ongoing operation

under the existing hcenses The Applicant infers that the purported effect is being attributed to operation undcr :
renewed licenses.

Exhibit AAA to the WestCAN Petition.'
52 Exhibit BBB to the WestCAN Petition.

% Exhibit CCC to the WestCAN Petition.
54

‘51

Although the various declarations provide the respective individual’s address, none contains a representation
regarding the location of that address relative to the Indian Point site. And, as with Ms. Madronero’s

e
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‘standing based on proximity, and has asserted that RCCA represents his or her interests, Entergy

'does not contest RCCA’s standing asa representatlve of its members.’ 2 B

3. PHASE Has Demonstrated Standing In its Own Rrght As Well As To Renresent
Its Members

' "I;he. Petition, 'on behalf of P,ublic Health and Sustainable Energy (“i’HASE”), supported

| by the declaratlon of Ms. Mlchel Lee,’® asserts that PHASE has standing as an organization in its
own 'right and as a representative of its members Wlth respect to standing as an orgamzatlon
the Petition asserts that PHASE s ofﬁce 1is located approximately 20 miles from Indlan Point,

Vand' that the “proposed ‘2)0 year superceding licenses could increase both the risk and harmful

con's'eq.uences of an offsite radiologioal release” and “could impact the value of its property, and

vinterfere With the organizations [sic] rightful ability to 'conduot operations ces ..”5 8

| Entergy infers from the Petition, as well as Ms. Lee’s declaration, that i’HASE contends

it has standing in its own right,‘ based on the ,organiiation’s proxirnity—approximately

' | >20 miles%to the IPEC site, and that renewal of the operating licenses for Indian Point Units 2

- and 3, could affect the organization’s property as well as it ability to conduct its o‘perations.59

For that reason, Entergy does not contest PHASE’s standing as an organization.

~ declaration, these declarations do not appear to assert an interest, or affect thereon attributable to license
renewal, in contrast to current operatlon

 In light of the foregomg, it is not necessary to address RCCA’s assertion that 1t is entitled to partwrpate as a

matter of discretion. Petition at 10-11. Entergy notes, however, that RCCA’s arguments in this regard fail to
- address, in a substantive and meaningful way, the requirements of 10 CF.R. §2.309(e), and as a consequence,
intervention as a matter of discretion should be denied. S
% Exhibit DDD to the WestCAN Petition (incorrectly cued therem as Exhibit C; see Petition at 11)

57 Petition at 5 and 11-12.

%% Petitionat 11. _ ]
% The Petition Jimplies that PHASE’s interest could be affected by operation under renewed licenses. However,
Ms. Lee’s Declaration, -offered in support of the Petition, is devoid of any reference to the action being -
considered by the NRC—renewal of the Indian Point Units 2 and 3 operating licenses. As with the WestCAN ,
and RCCA requests; it'is not clear whether the effect on PHASE’s interest is attributable to renewal of the
operating licenses, versus ongoing operations under the existing licenses. The- Applicant infers that the

purported effect is being attributed to operation under renewed licenses.

12



Regarding PHASE’s standing based on representation of it members, the Petition attaches

61

the declarations of Susan Shapiro,® Robert A. Jones,” and Maureen Ritter.®’ all members of

PHASE, and each aéserting that PHASE represents his or her interest(s) in this matter. In
addition, the Petition asserts that each of the foregoing resides within the 50-mile radius of the
Indian Point facility.63‘ Inasmuch. as each of these individuals, in his or her own right, has

standing based on proximity, and has asserted that PHASE repreSents his or her interests,

" . Entergy does not contest PHASE’s standing as a representative of its members.**

4 The Sierra Club Has Demonstrated Standing In its Own Right
The Petition, on behalf of the Sierra Club, Atlantic Chapter (“Sierra Club”), as supported

by the- declaration of Ms. Susan Lawrence,®

asserts that the Sierra Club has’standing as an
organization in its own right, and as a represeritative’of its members.®® Witﬁ respect to standing
as an orgénization, the Petition asserts that the Sierra Club has Qfﬁc_eS which are located within
50 miles from IPEC, and that ﬂ'\lé “proposéd'ZO year superceding licenses could increase both the .

risk -and harmful consequencés of an offsite radiqlogi(:af release” and “could impact the [sic] and

interfere with the organizations [sic] rightful ability to conduct operations . . . .”%’

- % Exhibit EEE to the WestCAN Petition.
. S Exhibit FFF to the WestCAN Petition. We note that without explanatlon, this declaratlon was provided in twoA
versmns the language dlffermg somewhat.

" & Exhibit GGG to the WestCAN Petition.

©  The dcclaratlon of Mr. Jones does not provide the distance from his re51dence to the Indian Point site, but we

infer from the Petltlon (at 18), that it is within 20 miles.

In light of the foregoing, it is not necessary to address PHASE’s assertion that it is entitled to participate as a
"~ matter of discretion. Petition at 11-12. Entergy notes, however, that PHASE’s arguments in this regard fail to
-address, in a substantive and meaningful way, the requirements of 10 C.F.R. § 2.309(e) and, as a consequence,
* intervention as a matter of discretion should be denied.
65 Exhibit C to the WestCAN Petition (mcorrectly mted therein as Exhibit: D see Petition at 12).
©  Petition at 5 and 11-13.

87 Petition at 13.
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Entergy infers from the Petition, as well as Ms. Lawrence’s declaration, that the Sierra ‘
Club contends it has standlng in its own rlght based on the orgamzatmn s prox1m1ty——-w1th1n 50
mlles—to the IPEC site, and that renewal of the operatmg hcenses for Indian Pomt Units 2 and 3
could affect the orgamzauon s property, as well as it ab111ty to conduct its operations.®® For that
reason, Entergy does not contest the Sierra Club’s standing as an organiZation. :
| Regarding the Sierra Club’s standing based on representation of it members, the Petition |
refers to a declaration of “Ms” without name, which it marks as Ex.hibit.I-IHH.70 A revi_evt' of the
- .Exhibits provided by WestCAN, however, includes, .as ‘Ex‘hi.bit HHH, the declaration of NYC
Council Member James Vacca, which appears to be unrelated to the Sierra Club’s request:
Moreo_\}er, the.declaration of Ms. Lawrence, the only declaration provided in this regard, while
-stating that she represents the Sierra Club, .does not'e)tpressly _authoriz‘e' the _org_anizatiOn‘ to
represent her interest in this matter as a member. In light of the. foregoing, the Sierra Club has
not es'tablished that it has standing to intervene asa representative of its mernhers.

5. ‘New York State Assemblyman Richard L. Brodsky Has Demonstrated Standing

The Petition asserts that New York State Assemblyman Richard L. Brodsky has standing
based on the prox1m1ty of his ofﬁces in Elmsford New York—wrthm 15 mlles—-to the IPEC -

site.” The Petition further asserts that Mr. Brodsky’s ability to conduct “oper_ations in an

®  The Petition implies that the S1erra Club’s interest could be affected by operatlon under renewed licenses:

- However, Ms. Lawrence’s Declaration, -offered in support of the Petition, is devoid of any reference to the
action being considered by the NRC—renewal of the Indian Point Units 2 and 3 operating licenses. As with the
WestCAN, RCCA, and PHASE requests, it is less than clear whether the effect on the Sierra Club’s “interest is
'attnbutable to renewal of the operating licenses, versus ongoing operations under the existing licenses. The
Appllcant infers that the purported effect is being attributed to operation under renewed licenses.

% In light of the foregoing, it is not necessary to address PHASE’s assertion that it is entitled to participate asa

matter of discretion. Petition at 11-12. Entergy notes, however, that PHASE’s arguments in this regard fail to
address, in'a substantive and meaningful way, the requirements of 10 C.E.R. § 2.309(e) and as a consequence,
intervention as a matter of dlscretwn should be denied. : :

_70 See Petition at 12.

7

Petition at 6-7, 14. See also Declaration of Richard L. BrodSky, Exhibit LLL to the WestCAN Petition.
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uninterrupted and undisturbed 'mann_er’-’ could be affected by renewal of the Indian Point
' operatlng hcenses for a 20-year perlod Entergy does not vcontest' that Mr. B_rodsky has
_ estabhshed standmg based upon his proximity to the Indxan Pomt site.”

C. WestCAN, RCCA, PHASE, the Sierra Club and Assemblyman Brodsky Should Be
Consolidated Pursuant to 10 C.F.R. § 2.316

The Petitjon filed by WestCAN' on December 10; '2007, is unclear with réspeét to whefhe,t
- .‘it is filed as a joint peﬁtion on behalf of all named petitioners, colleétively, or simply a single
petition filed on behélf Qf- each individual persoh. The Petition states fhat the several personé
.“are individually and collectively” referred to by various terms.’ On the other hahd, the Petition
s Asighe'd by both'Sﬁsan H Shapiré and Richard L. Brddsky, explic_itly stating that they represent
the four organizatiqﬁs as well z;s Mr. Brodsky.” Beybnd that,v the -Petition,\ as well as the.
supportiﬁg declarations re.ferenc'edv abee, is silent with 'respe;:t to _the: form of inté‘nded'-
participation and represeptation.

| In the event. that the B>oard determines. that one or more of the several WéstCAN
péfitionéfs has standing and that at least oﬁe admissible contention has beenﬂ prc;ffered such thata
hearing ‘is called for,-Entergy, out an aBuﬁdance' of:(.:au'tion; moves, pursuant to 10 C.F.R.:

§ 2. 316 to formally consohdate the foregomg 1nd1v1dually—named petltloners for all purposes of

this proceedmg Entergy. submlts that the Petltlons and supportmg declarations evxdence a

2 Petition at 14-15. , _ .
”  Inlight of the foregoing, it is not necessary to address the request that Mr. Brodsky is entitled to participate as a
matter of discretion. Petition at 11-12. Entergy. notes, however, that Mr. Brodsky’s arguments in this regard
fail to address, in a ‘substantive and meaningful way, the requirements of 10 C.F.R. § 2.309(e) and, as a
consequence, intervention as a matter of discretion should be denied. We further note that his status as a New
York State Assemblyman is not, without a. sufficient showing of standing, a compelling factor with respect to
his entitlement to participate in this proceeding either as a matter of right or as a matter of discretion. See 10
C.FR. § 2.309(d), (e); see also Nuclear Eng’g., Inc., ALAB-473, 7 NRC at 45 (noting that the petitioner has the
burden to establish that the factors in favor of i mterventlon outwelgh those against mterventlon)

" 'See Petition-at 1-2.

7 See Petition at 387,
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fundamental un1ty in interest as well as contentions proffered, such that conéolidation would not
prejudice any individual petitioner. Ent_ergy'ﬁlrthér submits that consolidation will battér assure
admtnistrative efficiency and avoid dupli'c'atidn and confusion in this proceeding. In this regard,
Entergy also request's that the Licensing Board direct that an appropriate notice of appearance be
ﬁled by WestCAN’s authorized represetltative, as required by 10 CFR §_'2.3 14.76

IV. ~ PETITIONER’S PROPOSED CONTENTIONS ARE INADMISSIBLE

A Appllcable Legal Standards and Relevant NRC Precedent

1. Petltloner Must Submit At Least One Admissible Contention With An Adequate
. Basis .

A; explained above, to intervene in an NRC licerising pro_éeeding, a petitioner'must
propo_se-at least lonVe adinissiblé c_:ontention.77 The NRC Will deny a petition to intervene-and _
_retluest fo'r.hearing.‘ ﬁotn a p’etition.er who has standing but has not prOffete_d at least one
admissiblc c"ont_enti'onj8 As the Commissiotl has obsetved, “[i]t is the 'résponsibility of tﬁe
Petitioner to provide the necessary information to satisfy the basié réquireme_nt for the adxhission
of its contentions and demonstrate that a genuine tlisi:;ute exists within the scope af this
procee’ding.”79 Additionally, “[a] contention"s. ptopOnent, not the licensing board, is responsible
for fqrmulating the contention and p'ro'vidi‘ng. the necassary information to satisfy the basis

requirement for the admission of contentions.”®

76 See also 10 CFR. § 2. 305(e)
" See10 CFR.§2. 309(a)

78

Fla. Power & Light Co. (Turkey Point Nuclear Power Plant, Units 3 and 4) CLI-01- 17, 54 NRC 3, 5 (2001).

79

Balt: Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Umts 1 and 2), CLI-98-14, 48 NRC 39, 41 (1998).

80

Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 22 (1998).
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2. Proposed Contentlons Must Satlsfv the Requirements of 10 C.FR. §2. 309(f) to
be Admissible

-Section'2.309(t)(1) requires a petitioner to ‘;set forth with particularity the contentions
‘sought to he raised,” and with respect to'each ‘contention pr’offered, satisfy six criteria, as
discussed i in detail below. An admissible contention must: (1) prov1de a spe01ﬁc statement of the
llegal or factual issue sought to be ralsed (2) provide a brlef explanation of the basis for the
,contention;'(3) -demonstrate that the issue rals_ed is within the scope of the proceedmg; “4) |
demonstrate that the issue raised is material to the findings the NRC must make to support the
action that is involved in the proceeding; (5) provide a concise statement of the alleged facts or
expert _opinions, ‘including references to speciﬁc sources and documents that support the
petitioner’s p0sition and upon which the petitioner intends to rely;' and (6) provide sufficient
‘inform‘ation to show that a genuine dispute exists with regard to a material issue of law or fact.81‘

The purpose of the contention rule is to “foc_us 1itigation on concrete issues‘ and result in a
clearer and more focused record for decision.”® “The Commission has stated that it “shouid not
:have to expend resources to support the hearing process unless there i-s 'an issue that is _
app'ropriate for, and susceptible to, resolution in an NRC hearing_.”83 Thus, the ruies : on
contention admissibility are “strict by design.”® Failure to comply with any one of the six

admissibility criteria is grounds for the dismissal of a contention.®

"8 See 10 CF.R. § 2.309(0)(1)()-(vi).

- % Final Rule, Changes to AdJudlcatory Process, 69 Fed. Reg 2182 2202 (Jan 14, 2004).

8

84

Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Statlon Units 2 and 3) CLI-01- 24, 54 NRC 349, 358
(2001), recons. denied, CL1-02-1, 55 NRC 1 (2002).

8  See Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. at 2221; see also Private Fuel Storage, LLC.

(Independent Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 325 (1999).
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a. Petitioner Must Specifically State the Issue of Law or Fact to Be Raised

. A petitioner must “provide a speciﬁq statement of the issue of law or fact to be raised or
‘controverted.”® The petit_ionef must “articulate at the outset the speciﬁc issues [it] wish[es] to
.litigate as a prerequisite to gaining formal admission as [a pa‘rty].”87 Namely, an “admissible
~ contention must explain, with specificity, particular safety of legal reasons requiring rejection of
Athe contested [application].”88 The contention rules “bar contentions where petitioners have‘only’ '

‘what amounts to generalized suspicions, hoping to substantiate them later.””%

b.  Petitioner Must Briéﬂv Expldin the Basis fbr the Contentioﬁ

A .pet‘iti.dner must provide f‘a brief explaﬁation of the bas.is'for the contention.” This  _
includes “sv;fﬁcient foundati.on”- to. “warraht further eXplorétion.”gi The Petitioher’s explanatién
serves to define the scope of a contention, as “[t]he reach ofa gontcntion necessarily hiﬁgés upon

its terms coupled With its stated bases.”” The Board, howev'ver-, must determine the admiss_ibility

“of the contention itself, not the admissibility of individual “bases.”® -

10 CFR. § 2.309(f)(1)(i).
' 87 Duke Energy Corp. (Oconee Nuclear Station, Umts 1,2, and 3), CLI-99-11, 49 NRC 328, 338 (1999)
*  Millstone, CLI-01 -24, 54 NRC at 359-60.

89

Duke Energy Corp. (McGuxre Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-03-
17, 58 NRC 419, 424 (2003) (quoting Oconee, CLI-99-11, 49 NRC at 337-39).

10 C.F.R. § 2.309(f)(1)(ii); see Rules of Practice for Domestic Licensing Proceedmgs ~ Procedural Changes in
the Hearing Process, 54 Fed. Reg. 33,168, 33,170 (Aug. 11, 1989).

Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB-942, 32 NRC 395, 428 (1990) (footnote '
' omitted). '

91

2 Pyub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC 93, 97 (1988), aﬁ”dsub nom,,

Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991), cert. denied, 502 U.S. 899 (1991).

See La. Energy Servs., L.P. (Nat10nal Enrichment Facility), LBP-04-14, 60 NRC 40, 57 (2004) (“NEF”)
(“licensing boards generally are to htlgate contentlons rather than ‘bases”’)

93
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c. Conténtions Must Be Within the Scope of the Procéeding

A petitionef_ nluSt demonétrate “that the issue raised in the contention is Within the scope
of the procgeding,”94 Thé scope of the proceeding is deﬁned by fhe Commission’s notice of
opportunity for. a hearing and order referring th¢ proceeding'to the Board.gs- (The scope of
' linense renewal proceedings, in particular, 1s discussed in Section IV.B, infra.) Moreover,
contentions are necessarily limited to issues that afe germane to the specific application pending
‘before the Board.”® Any contention that falls outside the specified scope of the proceeding must .
,bé rej ected.”’ | |

A contention that challenges any NR_C rule (or secks to litigate a matter that 1s, or clearly
.1s about to bccnme, the subject of a rulemaking) is outside the scope of the pr_oéeeding becauée,_
absent a Waiven “no rule or regulation of the Cnmmission ... 1S subject to attack . . . in any
| adjudicatory p’rocee:c'lin,f.g.’.’98 ‘This includes contentions that advocate stricter requirements than
agency rules impose or that otherwise seek to litigate a generic dctermination established by a
.. Commission 'rulemaking.” Similarly, any cdnténtion that c_olléterally attacks apnlicable

statutory requirements or the basic structure of the NRC- régulatory process must be rejected by

% J0CFR.§2. 309(0(1)(111)

% See, e.g., Duke Power Co. (Catawba Nuclear Statlon, Umts 1and 2), ALAB- 825, 22 NRC 785, 790-91 (1985).

% Yankee, CLI-98-21, 48 NRC at 204 n.7.

See, e.g., Portland Gen. Elec. Co. (Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289 n.6 ( 1979)

% See 10 C.F.R. § 2.335(a).

-9 See Fla. Power & Light Co. (Turkey Point Nuclear Generatmg Plant Units 3 and 4) LBP-01- 6, 53 NRC 138,

159, aff'd, CLI-01-17, 54 NRC 3 (2001).
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the Board as outside the scope of the proceeding.'® Accordingly, a contention that simply states

. the petitioner’s views about what regulatory policy should be does not present a litigable issue.'”"

d. Contentions Must Raise a Material Issue

A petitioner must demonstrate “that‘ the iesue raised in the contention is -material to the
ﬁndmgs the NRC niust make to support the action that is involved in the proceedlng 192 The _
standards deﬁmng the findings that the NRC must make to support issuance of reneWed
operating lioenses in this proceeding are set forth in 10 C.F.R. § 54.29. As the Commission has |
observed; “[t]he.vdispute .at issue is ‘material’ if its resolution'WOuld ‘make a difference in the
‘outcome of the licensing proceeding.”””'® In this regard, “[elach oontention must_he one that, if
- proven, would entitle_ the petitioner to relief.”'™  Additionally, contentions alleging an error or
omission in an application must establish som.e,signiﬁcant link between the claimed deficiency

and protection of the health and safety of the public or the environment.'®

‘ »1°° Shearon Harris, LBP-07-11, 66 NRC at 57- 58 (c1t1ng Phila. Elec Co (Peach Bottom Atomic Power Station
Units 2 and 3), ALAB-216, 8 AEC 13, 20 (1974)).

See Peach Bottom, ALAB-216, 8 AEC at 20-21, 21 n.33. Within ‘the adjudicatory context, however, a
petitioner may submit a request for waiver of a rule under 10 C:F.R: § 2.335(b). Conversely, outside the

- adjudicatory context, a petitioner may file a petition for rulemaking under 10 C.F.R. § 2.802 or request that the
NRC Staff take enforcement action under 10 C.F. R §2.206.

10210 C.F.R. § 2.309()(1)(iv). .

101

Oconee, CLI-99-11, 49 NRC at 333-34; see also Rules of Practice for Domestic Licensing’ Proceedmgs -
Procedural Changes in the Hearing Process, 54 Fed. Reg. at 33,172.

USEC, Inc. (American Centrlfuge Plant) Notice of Recerpt of Apphcatlon for Llcense, 69 Fed. Reg. 61 411
61,412 (Oct. 18, 2004).

5 Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Statlon, Units 2 and 3) LBP-04-15, 60 NRC 81, 89,

affd, CLI 04-36, 60 NRC 631 (2004)
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e Contentions'MuSt Be Supported by Adequate Factual 'Information or -
- Expert Opinion

A petitioner bears the burden to present the factual information or expert opinions
'.-necess"ary to support its c'ontention adequately, and failure to do so requires that the contention be -
rejected.'® The petitioner’s obligation in this regard has been described as follows:
[Aln intervention petitioner has an ironclad obligation to examine
the publicly available documentary material pertaining to the
Jfacility in question with sufficient care to enable [the petitioner] to
uncover any information that could serve as the foundation for a
specific contention. Stated otherwise, neither Section 189a. of the
Act nor Section [2.309] of the Rules of Practice permits the filing
of a vague, unparticularized contention, followed by an endeavor
to flesh it out through discOvery against the applicant or staff.'%’
‘Where a petitioner neglects to provide the requisite support for its contentions, the Board__may
" not make assumptions of fact that favor the petitioner or supply information that is lacking.'®
The petitioner must explain the significance of any factual information upon which it relies.'”’
~ With respect to factual information or expert opinion proffered in support of a contention,
“the Board is not to accept uncritically the assertion that a document or other factual information
or an expert opinion supplies the basis for a contention.”''° Any supporting material provided by

a petitioner, including those portions thereof not relied upon, is subjeet to Board scrutiny, “poth -

for what it does and does not show.”""! The Board will exarnine doeumeuts to confirm that they

106

See 10 C.F.R. § 2.309(f)(1)(v); Yankee Atomzc Elec. Co. (Yankee Nuclear Power Stanon), CLI-96- 7 43 NRC
235,262 (1996). -

107

Duke Power Co. (Catawba Nuclear Statlon Units 1 and 2), ALAB-687, 16 NRC 460, 468 (1982), vacated in .
part on other grounds CLI-83- 19 17 NRC 1041 (1983) (emphasrs added).
18 See Ariz. Pub. Serv. Co. (Palo Verde Nuclear Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155 (1991)
See Fansteel, Inc. (Muskogee Oklahoma, Slte) CLI-03-13, 58 NRC 195, 204 05 (2003).

109

110

Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installatron) LBP-98-7, 47 NRC 142, 181, aﬁ'd
on other grounds, CLI1-98-13, 48 NRC 26 (1998). . '

m

See Yankee, LBP-96-2, 43 NRC at 90, rev’d in part on other grounds, CLI-96-7, 43 NRC 235 (1996).
. . : . ).
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112

support. the preposed 't.:ont'ention(s).‘l2 A petitioner’s imprecise reading of a document cannot be
the basis:.for a litigable conte_nt_ion.113 Moreover, vague references to.tlocuments dtj not 'sufﬁc_eé—
the petitioner must identify specific portiens of the documents on which it relies.m. The mere
.incorporation of massive documents by referenee is similarly uI_lacceptable.115

~ In addition, “an expert opiniotl that merely states a conclusion (e.g., the application is |
‘deficient,’ ‘inadeq\iate,’ Aor ‘wrong’) without providing a rétzsoned basis or explanation for that
'conclusion is ihadetluate because it tleprives the Board of the, ability to make the neeessary,
.reﬂectlve assessment of the opinion as it is alleged to prov1de a basis for the contentlori »116
Conclusory statements cannot provide “sufficient” support for a cqntentlon, 51mply because they

117

are made by an expert.'"’. In short, a contention “will be ruled inadmissible if the petitioner ‘has

offered no tangible in_fotﬁ1ation_, no experts; no substantive affidavits, but instead only ‘bare
335118

assertions and speculation.

f Contentions Must Raise a Genuine Dispute of Material Law or Fact

‘With regard to the requirement that a petitioner “provide sufficient information to show
.. a genuine dispute . . . with the applicant . . . on a material issue of law or fact,”!'® the
Commission has stated that the pétitioner must “read the pertinent portions of the license

, applieation, irieluding ‘the Safety Analysis Report and the Environtnental Report, state the

See Vi. Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station); ALAB-919, 30 NRC 29, 48
. (1989), vacated in part on other grounds and remanded, CLI-90-4, 31 NRC 333 (1990). _

' See Ga. Inst. ofTéch. (Georgié Tech Research Reactor, Atlanta, Ga.), LBP-95-6, 41 NRC 281, 300 (1995).
Pub. Serv. Co. ofN.H‘.(Seabro'ok Station, Units 1 and 2), CLI-89-3, 29 NRC 234, 240-41 (1989).

See Tenn. Valley Auth. (Browns Ferry Nuclear Plant, Units 1 & 2), LBP-76-10, 3 NRC 209, 216 (1976).

Private Fuel Storage, LBP-98-7, 47 NRC at 181 (emphasis added); see also USEC, Inc. (American Centrifuge
Plant), CLI-06-10, 61 NRC 451, 472 (2006) (quoting Private Fuel Storage LBP-98-7, 47 NRC at 181)

See American Centrzfuge Plant, CLI-06- 10, 61 NRC at 472. _
Fansteel, CLI-03_-13, 58 NRC at 203 (quoting GPU Nuclear, CLI-00-6, 51 NRC st 207).
10 CFR. § 2.309(E)(1)(vi). ' ‘

114
s

. 116

117

118
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apblicant’s position and'the }petitio'ner’s'opposing view,” and explain why it disagrees,.svith the
‘applicant.m If a petitioner does ndt beheve these materials address a relevant issue, then the
pefitioner is to “explain why the application is deficient.”"*! A contention fhat does_ not directly
controvert a position taken by the applicant in the dpplication is subject to .di_s.m'issal.122 An
allegation that some aspect of a lieense application is “inadequate” or “unacceptable” does not
give rise to a gehuihe dispute unless it is _supperted by facts and a reasoned Statemeht of why the
123

application is unacceptable in some material respect.

B. ~ Scope of Subjects Admissible in License Renewal Proceedings

“The scope of a proceedlng, and, as a consequence, the scope of contentions that hlay be
adrmtted is limited by the nature of the application and pertinent Comm1551on regulations.”!?*
Broadly speaking, license renewal proceedings concern requests to.renew 40-year reactor
operating licenses for'additional 20-year ferms. The NRC regulations goveming license renewal
are eqntained in.l-O CFR Parts 51 ahd 54.

PhrSuant to Part 54, the NRC Staff conducts a technical review ot; the license renewal

“application (“LRA”) to assure that public health and safety requirements are satisfied. Pursuant

' Rules of Practice for Domestic Licensing Proceedings — Procedural Changes in the Heanng Process, 54 Fed.
Reg. at 33,170; Milistone, CLI-01 24 54 NRC at 358.

-

21 Rules of Practice for Domestic Licensing Proceedings — Procedural Changes in the Hearing Process, 54 Fed.

Reg. at 33,170; Palo Verde, CLI-91-12, 34 NRC at 156.

' See Tex. Utils. Elec. Co. (Comanche Peak Steam Electric Statlon Unit 2), LBP-92-37, 36 NRC 370, 384 (1992)

(emphasis added). Further, regarding challenges to the NRC Staff’s ﬁndmgs the Commission has
unequivocally held that :

~ The adequacy of the appllcant s license apphcatlon not thé NRC staff’s safety

" evaluation, is the safety issue  in any licensing proceeding, and under
longstanding decmons of the agency, contentions on the adequacy of the
[content of the] SER are not cognizable in a proceeding.

U.S. Army (Jefferson Proving Ground Site), LBP-06- 27, 64 NRC 438, 456 (2006), quoting Final Rule Changes’
to the Adjudlcatory Process, 69 Fed. Reg. at 2202.

123

See Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, Umts 3 and 4) LBP 90- 16 31 NRC 509,
521, 521 n.12 (1990). .

14 Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC at 22.
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“to Part 51, the NRC Staff éompleteé an environmental reyiéw for Iicense reneWal, focusing ﬁpon
the potential .impacts of an additionél_ 20 years. of nucleaf poWer plant operatibn. -As the
Commission has observed, “[b]oth sets of agency regulations derive frbm years of extensive
"icchnical. stﬁdy, revieW, inter-agency input, and public-comment.”125 In its 2001 T: ufkey Point
~ decision, the Commission explained in detail the 's'cbpe of its licénse renewal review, its
regulatdfy oversight pfocess, and the meaning of “cﬁrrent Hcensing basis,” or “CLB.”1% Key
' aépec_ts qf that decision and of other significant license renewal decisions are stuﬁmarized below. -
" In brief, under the gov;arning regl.llationsv in Part 54, the revi.ew. Qf LRAs ié confined to
mattérs relevant to the éxtendéd' .period of operation requested by the applicant. ThQ safety
review is iimited to the plant systems, structures, and components (as delineated in 10 C.F.R. §
__ 54.4) that 'will require an aging management review for thAe peﬁod of extended operation or are |
.sﬁbject to an evaluation of time-limited agirig analyses (“TLAA”).127 In gdditién'? the fsview of
ehvirOnmental issues is limited by rule by the generic findings in NU.REG—1437, “Generic

Environmental Impaét Statemeht (“GEIS”) for License Renewal of Nuclear Plants.”'?®

125 Turkey Point, CL1-01-17, 54 NRCat7.

126 See id. at 6:13. Because the CLB may change ‘while the NRC Staff is conductmg ‘its review, each year
- following submittal of an LRA (and at least three months before scheduled completion of the NRC Staff
review), an amendment to the renewal application must be submitted to identify any change to the CLB that
. materially affects the content of the LRA, including the UFSAR supplement. See 10 C.F.R. § 54.21(b). The
license renewal Updated Final Safety Analysis Report (“UFSAR”) supplement provides a summary of the
programs and activities for managing the effects of aging and evaluation of time-limited aging analyses
(“TLAAs”) for the period of extended operation. After issuance of a renewed operating license, the annual
FSAR update required by 10 CF.R. § 50. 71(e) must include any structures, systems and components “newly
identified that would have been subject to an [aging management review (“AMR”)] or evaluatlon of [TLAAS]

in accordance with § 54.21.” 10 CF.R. § 54. 37(). .

27 See 10 C.F.R. §§ 54.21(a) and (c), 54.29; and 54. 30,
12 Seeid. §§ 51.71(d) and 51.95(c).
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1.  Scope of Safety Issues in License Renewal Proceedings

a 0verview of the Part 54 License Reﬁewal Process and LRA Content

The Comlmission'has. stated that “[a]djudicatb’ry hearings in individual license renewal
proceedings will share lhe same scope Qf issues as our NRC Staff r’eview; for our he.aring process
(like our Staff’s review) necessarily exanlines only the questions eur safe’_ty rules Amake '
p.ertinent.”129 The Commission has specifically limited its license renewal -safely rel/iew to the '
matters specified in 10 CFR §§ 54.21 and 54.29(2)(2), \lvhich _fecus on .the maﬁagement‘ of
aging of eertaih systems, struetures and,componente, and the revlew of TLAAs.lm SpeCiﬁcally, v
applicants must “demonstrate how their'programs will be effective- in managing the effecté. Qf |
aging dul'ing the' pr'oposed.period of extended operation,” .at a “detailed . . . ‘corhpbrlent -and
structure level,” rather than at a more ‘ genefalized ‘system level.”’lj1 "l'hlls, lhe “potential
cletl'imental effects of aging that 'are not routinely addressed by Vongoi_ng regulatory oversight
programs” is the issue that defines the scope of the safety review in license renewal
procee.dings.l'j2 |

The NRC"s license renewal fegulations thus .cleliberately and sensibly reflect the.v

distinction between aging management issues, on the one hand, and the ongoing regulatory

12 Turkey Point, CLI-01-17, 54 NRC at 10; see also Final Rule, Nuclear Power Plant License Renewal Rev1sxons
60 Fed. Reg. 22,461, 22,482 n.2 (May 8, 1995).

See Turkey Point, CLI-01-17, 54 NRC at 7-8; Duke Energy Corp. (MCGUH'C Nuclear Statlon Units I and 2),
CLI-02-26, 56 NRC 358, 363 (2002). - .

Turkey Point, CL1-01-17, 54 NRC at 8 (quoting Final Rule, Nuclear Power Plant Llcense Renewal Rev1510ns
60 Fed. Reg. at 22,462). If left unmitigated; detrimental aging effects can result from, for example, metal

fatigue, erosion, corrosion, thermal and radiation embrlttlement nncroblologlcally mduced effects, creep, and
shrinkage. See id. at 7-8.

131

132 Id at7. Detrimental aging effects can result from, for eXample, metal fatigue, erosion, corrosion, thermal and

radiation embrittlement, microbiologically induced effects, creep, and shrinkage. See id. at 7-8.
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process (e.g., security and émergency planning issues) on the other.””®> The NRC’s longstanding
license renewal framework is premised upon the notion that, with the exception " Qf aging

management issues, the NRC’s ongoihg regulatory process is adequate to ensure that the CLB of

134 As the Commission

operating plants provideé and. maintains an acceptable level of safety.
explained in Turkey Point:

[CLB is] a term of art cbmpr_ehending the various Commission

requirements applicable to a specific plant that are in effect at the

time of the license renewal application. . . .  The [CLB] represents

~“an “evolving set of requirements and commitments for a specific

plant that are modified as necessary over the life of a plant to

. ensure continuation of an adequate level of safety.” 60 Fed. Reg.

at 22,473. It is effectively addressed and maintained by ongomg
agency oversight, review, and enforcement. 135

For th;tt reason, the Comm1sswn concluded that requiring a full reassessment of 'sz‘lfety
.i‘ssues that were “thorotighly revtewed Whén the facility was first licensed” and continue to be
“routineiy htonitored and assessed t)y ongoing agehcy ovetsight an(t aéehcy—ma_ndated licensee
prt»grams”, would be “both unnecessary and wa,lsteful.”136 The Commission reasoﬁably refused to
“‘throw open the full gamut of provivsions in a plant’s current 1i_§en$ing basis to re-analysié during

the license renewal review.”¥”

In acéordance with 10 C.F.R. §§ 54.19, 54.21, 5,,4.2_2, 54.23, and 54.25, an LRA must
| ccontain general information, an Integrated Plant Assessment (“IPA”), an evaluation 0£TLAAS, a

supplement to the plant’s Updated Final Safety ‘Analysis Report'(“UFSAR”) (and 'peﬁodic

o Spec1ﬁcally, in developing Part 54, the NRC sought “to develop a process that would be both efficient, av01d1ng
duplicative assessments where possible, and effective, allowing the NRC Staff to focus its resources. on the most
. significant safety concerns at issue during the renewal term.” Id. at 7.

13 See Final Rule Nuclear Power Plant License Renewal; Revisions, 56 Fed. Reg. 64, 943 64,946 (Dec. 13, 1991).

The term “current lxcensmg basis” is deﬁned in10CFR. § 54 3. Seealso 10 CF.R. §§ 54. 29 54 30.
Turkey Point, CLI-01-17, 54 NRC at9. ' ' '

S Id. at7.

BT Id. at 9.

135
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'changee to the UFSAR and ‘CLB)quring NRC review of the eppiicatioﬁ, chvange's‘ to tHe plant’s
VTechnical Speciﬁcations to manage the effects of aging during the extended period of operation,
and a supplement to .the environmental report (“ER”) that complies with the requirements of
Subpart A of Part 51.1%

An TPA is a licensee assessment reviewed by the NRC that demonstrates that a nuclear
power p‘lant’e‘ : strueﬁlres and components requiring AMR in} accordance With 10 CF.R.
§ 54.21(a) for license -reneweil have been id‘entiﬁed an(:i that “‘actiohs have been identiﬁed and
have been or will be'taken . . . such that there is reasonable assurance that the activities
authonzed by the renewed license will continue to be conducted in accordance with the CLB

Lo Only passive, long-hved structures and components are subject to AMR.# Passwe
structures and components are those that'perform their intended functions wjthout moving parts
or changes in configuration (e. g.; reactor vessel, piping, steam generatOre), -and e;'e_ not subject fo
replacement based on a queiiﬁed life or Epeciﬁed time period (ie, “1ong-liVedf’ structufes and
compenents). The TLAAs involve in-scope systems, structures, and components; consider the
effects of aging; and'involve assumptions based vo‘n the original 40-year operating term."*! An_
| applicant must (i) shew thet the original TLAAs will remain vaiid for the extended operation -

period; (ii) modify and extend the TLAAs to apply to a longer term, such as 60' years; or (iii)

8 “NRC guidance for the license renewal process is set forth in the Generic Aging Lesso'ns. Learned Repert

(NUREG-1801) (“GALL Report”), the Standard Review Plan for License Renewal (NUREG-1800), and
" Regulatory Guide (“RG”) 1.188, Standard Format and Content for Applications to Renew Nuclear Power Plant
Operating License. NUREG-1555, Standard Review Plans for Environmental Reviews for Nuclear Power

Plants, and its supplement, provide guldance for implementing 10 C.F.R. Part 51 environmental requirements,
which ensure compliance with NEPA.

13 10 C.F.R. § 54.29(a).
M0 See id. § 54.21(2)(D).
- ¥ Seeid. §543.
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otherwise demonstrate that the effects of aging evill be adequately nllenaged during the renewal

term.'? - |
To meet the fequirements of Part 54, applicants genefally rely upon existing programs,
‘such as .iespection, testing and qualification programs. Some new kactivities or program
:aug_mentations. also may ee necessary for purposes of license renewal (e.g., one-timeiri_seec_tions
- of structures or‘components). The NRC’S' GALL Report; which provides the technical basis for -
'fhe Standard Review Plan for License Renewal, contains the NRC Staﬁ’s generic evaluetien ef
existing plant pfograms and documents tﬁe teehnical bases fer determining thev adequacy ef
- existing programs, witﬁ or without modiﬁcaﬁon, in order to effectively manaée .the effects of
aging during the period of exfended elanf operation. The evaluation results documented in the
GALL Report _indicate that many existing programs are adequate to manage the aging effects for
particular structures or compenents for license renewal without cvh‘ange.l“‘3 The GALL Report -
also contains recommendations concerning speciﬁc areas fof which eXisting programs shoeld be
augm_ehtéd for license renewal.'* Thus, programs thet are consistent with the GALL Report are

' geeefally accepted by the Staff as adequate to meet the license renewal rule.'®

b. ‘Scope of Adjudicatory Hearings on Part 5 4 Lieense Renewal Issues

Contentlons seekmg to challenge the adequacy of the CLB for the IPEC facility are not

46

' w1th1n the scope of this- 11cense renewal proceedmg Likewise, the question of whether

M2 Seeid. § 54.21(c)(1).
43 See GALL Report, Vol. 1, at 1.
14 See id. at 4.

3 Seeid. at 3.
146

Turkey Point, CLI-01-17, 54 NRC at 8-9, 23; see also AmerGen Energy Co., LLC (License Renewal for Oyster
Creek Nuclear Generating Station), LBP-07-17 (slip op. at 14 n.17) (Dec. 18, 2007) (finding any challenge to
the CLB to be outside the scope of the proceeding because such issues are “(1) not germane to aging
management concerns; (2) previously have been the subject of thorough review and analy51s and accordmgly
(3) need not be rev1s1ted in a license renewal proceeding.”).
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Entergy is cuneﬁtly in complience with the IPEC CLB is beyoﬁd the scope of this proceeding, ‘
because “the Cor_nmissioh’s on—geing regulatory proceés—-which includee inspection and
enforcemenf_aetivities—'—seeks to ensure a licensee’s current cofnpliarice with.the C‘LB.”’II47 In
'_ this regard, the ASLB recently: stated that “monitoring is not proper subject matter for license
extension conter_ltions.’.’148 Thus, for example, under 10.C.F.R. .§ 50.47(a)(1), issues pertaining to
emergency pl'anningv are excluded from cqnsideration in license renewal proceedings, beceuse
“[e]mergency planning is, by its very nature, neither gérm'ane to age-related. degradation nor
3149

‘unique to the perlod covered by the . . . license renewal application.

2; Scope of Environmental Issues in License Renewal Proceedings

The NRC has promulgated regulations, 10 C.F.R. Part 51, to implement NEPA. In 1996,
_tﬁe Commission amended Part 51 to eddress the scope of its environmental review for LRA‘s.'150 _
vTo make Part 51 more efﬁcient l,and focused, the NRC divided the env_ironm_ent'al requirements
for license renewal into generic and plant-specific cempohents. The NRC prep’ared a GEIS to -
~ evaluate and doeument those generic impacts thet are well understood baeed en 'experience' |

gained from the operation of the existing fleet of U.S. nuclear power plants."!

Y Oyster Creek LBP-07-17, slip op. at 14 n. 17 An example of an ongomg NRC inspection and enforcement -

activity is the Reactor Oversight Process (“ROP”).

% Order Denying Pilgrim Watch’s Motion for Reconsxderatlon, ASLBP No. 06-848-02-LR, at 5 (Jan. 11, 2008)

(citations omltted) (emphasis added).

19 Dominion Nuclear Conn., Inc. (Mlllstone Nuclear Power. Statlon Units 2 and 3), CLI-05-24, 62 NRC 551, 561

(2005).

15 See Final Rule, Environmental Review for Renewal of Nuclear Power Plant Operatmg Licenses, 61 Fed. Reg.

28,467 (June 5, 1996), amended by 61 Fed. Reg. 66,537 (Dec 18, 1996).

1 See. NUREG-1437, Generic Environmental Impact Statement for License Renewal of Nuclear Plants, Final

Report, Vols 1 & 2 (May 1996) (“GEIS”) available at ADAMS Accession Nos: ML040690705 and
MLO40690738 : .
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Gencric issues are identiﬁed in the GEIS as"‘Category 1” impacts.'* These are issues on
which ﬁle CoMission found tha_t_ it could draw “generic conclusions applicablé to all existing
nuclear power plants, or to a specific subgroup of plants.”153 The Commission concluded that
such issues involve “environmental effeéts that are essentially similar for ali plants;” and thus
they “need not be assessed repeatedly on a éite-speciﬁc basis.”!** The NRC has codified its
generic findings in Tab'_le B-1, Appendix B to Subpart A of 10 C.F.R. Part 51.

Under 10 C.F.R. § 51.53(c)(3)(i), a license renewal applicant may, in its site-specific
AER,ISS refer to .and, in the _absence_of new and significant information, adopt ‘the geneﬁc
‘,envir01‘1‘menta1 impact _ﬁndings found in 'Appéndix B, Table B-1, for all Catégory 1 issues. An
applicant, however, must address environmental issues for which the Commissioﬁ was nof able
‘ té:make géneric environmental findings.'>® Speciﬁcally, an ER must “contain analyses of the
environmental imbacts of the prqposed action, incliiding the impacts of refurbishment a_c':tivitie;s,
if any, associated with license renewal and the'impact_s of operation during the renewal term,” fof
those issues klist‘cd at 10 CF.R. § 51_.53(0)(3)(ii) and identified as “Category A2,”_or “plant

specific,” issues in Table B-1."

2 GEIS, Vol. 1, at 1-5 to 1-6.

' Turkey Point, CL1-01-17, 54 NRC at11 (cmng 10CFR. Part 51, Subpart A, App. B)

154 Id.

1% NRC regulatlons requlre an LRA to include an ER descnbmg the environmental impacts of the proposed action

-and alternatives. See 10 C.F.R. § 51.53(c), § 54.23. The ER i is intended to assist the NRC Staff prepare the
- agency’s independent _envuonmental impact statement. See Curators of the Univ. of Mo., CLI-95-8, 41 NRC
386, 396 (1995) (citing NRC regulations). The NRC Staff ultimately prepares a draft and final site-specific

“supplement to the GEIS for each plant, using the ER and other independent sources of information. See 10
C.F.R. §§ 51.71(d), 51.95(c).

15610 CFR. § 51.53(c)(3)(i).

" The Commission has described those issues as ihvolvmg environmental impact severity levels that “rméht differ

significantly from one plant to another,” or impacts for which addmonal plant-spec1ﬁc mitigation measures
should be considered. Turkey Point, CLI-01-17, 54 NRC at 11
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. Furthermore, in its ER, an applicant must include “any new and significant information
.'regarding the envifonmental impacts of license renewal of which the applicant is aware,” even if
‘a matter would normally be considered a Category 1 issue.'”® The supplement to the GEIS

| similarly must include evaluations of site-speciﬁc Category 2 impacts and any “new and

159

significant information” regarding generic Category 1 impacts. NRC regulatory guidance

defines “new and significant information” as follows:

(1) information that identifies a significant environmental issue
that was not considered in NUREG-1437 and, consequently, not
codified in Appendix B to Subpart A of 10 CFR Part 51, or (2)
information that was not considered in the analyses summarlzed in
NUREG-1437 and that leads to an 1mpact finding different from
that codified in 10 CFR Part 51. 160 |

This deﬁnltlon is consistent with NEPA case law.'®
In the ongoing Vermont Yankee and Pilgrirm license renewal proceedings, the presiding
Licenéing Boards discus_sed the regulatory'history of the “new and' significant information”

162

prov151on and applied that prov1s1on in rej ectlng certain proposed contentlons In short, when

first proposed, the NRC’s Part 51 license renewal environmental regulations d1d not include the

158 10 CFR. § 51. 53(c)(3)(iv); see also Turkey Point, CLI-01-17, 54 NRC at 11; Dike Energy Corp. (McGuire

- Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-14, 55 NRC 278, 290 (2002).

139 .10 CFR.§51. 53(c)(3)(i), (1v)
f6° RG 4.2, Supp. 1, Preparation of Supplemental Envuonmental Reports for Appllcatlon to Renew Nuclear Power

Plant Operating Licenses, 4.2-S-4° (Sept. 2000) (“RG 4281”) avazlable at ADAMS Accession No.
ML003710495.

See, e.g., Nat’l Comm. for the New River, Inc. v. FERC, 373 F.3d '1323, 1330 (D.C. Cir. 2004) ('referring‘to

“new information [regarding the action which] shows that the remaining action will affect the quality of the .
environment ‘in a significant manner or to a significant extent not already consxdered”’) (quotmg Marsh v. Or
Nat. Res. Council, 490 U.S. 360, 374 (1989)).

161

162

See Entergy Nuclear Vt. Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-O6’20, 64 NRC 131,

155-59 (2006), aff’d, CL1-07-3, 65 NRC 13, recons. denied, CLI-07-13, 65 NRC 211 (2007); Entergy Nuclear

Generation Co. (Pilgrim Nuclear Power Station), LBP-06-23, 64 NRC 257, 288, 294-300 (2006), aff’d CLI-07-
. 3, 65 NRC 13, recons. denied, CLI 07-13, 65 NRC 211 (2007). .
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current pbrovisi'on, 10 CFR. § 51.53(c)(3)(iv), regarding “new and significant information.”'®®

The NRC added the provision in .response to -suggestions by the Enyironmental Protection
| . Agency (“El’A”) and the Council on Environmental Quality (“CEQ”) that the NRC expand"‘the_
- framework for consideration of signiﬁcant new ibnformation.”164 At that time, in SECY-93-032,
| the NRC Staff had explained that adding section 51.53(c)(3)(iv) would not affect license renewal .
adjudi'cations because “[Nitigation of- environrnental issues in a hearing will be limited to
iunbounded category 2 and category 3 issues unless the rule is suspended or waived.”'®> In a
public ,brieﬁng concemmg SECY- 93 032, as well as the EPA and CEQ comments NRC
conﬁrmed that a successful petitlon for rulemakmg (if the new 1nformat10n was genenc) or a
petition for a rule walver (1f the new 1nformat1on was plant spe01ﬁc) would be necessary to
| lltigate prev1ously—determ1ned generic ﬁndmgs at NRC adjudicatory heanngs on LRAs 166 The
Commission ultimately approved the changes to the proposed rule and speciﬁcally endorsed

'SECY-93-032."" The Statement of Considerations for the final rule refers to SECY-93-032.'

16 See Proposed Rule Environmental Review for Renewal of Operatmg Llcenses 56 Fed. Reg. 47,016, 47,027-28

(Sept 17, 1991)

_ Final Rule, Envuonmental Rev1ew for Renewal of Nuclear Power’ Plant Operatmg Licenses, 61 Fed. Reg at
128,470.

19 SECY-93-032, Memorandum from James M. Taylor, Executive Director for Operations (“EDO"), to the

Commissioners, “Subject: 10 CFR Part 51 Rulemaking on Environmental Review for Renewal. of Nuclear
Power Plant Operating Licenses” at 4 (Feb. 9, 1993), available at ADAMS Accession No. ML072260444
* (Category 2 and 3 issues were eventually combined into Category 2.) _

1% See Pub. Meetmg Tr., Briefing on Status of Issues and Approach to GEIS Rulemaking for Part 51, at20-22. -
(Feb. 19, 1993), avazlable at ADAMS Accession No. ML072070193

167

See Memorandum from Samuel J. Chilk, Secretary, to James M. Taylor, EDO (Apr. 22, 1993) available at.
ADAMS Accession No. ML003760802. '

' Final Rule, Envuonmental Review for Renewal of Nuclear Power Plant Operatlng Licenses, 61 Fed. Reg at -

28,474.

’
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172

In Turkey Point, the Commission reaffirmed the forgoing conclusi_ens in a formal

adjudicatory decision.

169

There, the Commission summarized the appropriate procedural

vehicles for “revisiting” ‘generic environmental determinations relevant to license renewal:

Our rules thus provide a number of opportunities for individuals to

- alert the Commission to new and significant information that might
render a generic finding invalid, either with respect to all nuclear
power plants or for one plant in particular. In the hearing process,
for example, petitioners with new information showing that a
generic rule would not serve its purpose at a particular plant may
seek a waiver of the rule. See 10 C.F.R. § [2.335] [internal citation
omitted]. Petitioners with evidence that a generic finding is
“incorrect for all plants may petition the Commission to initiate a
fresh rulemaking. See 10 C.F.R. § 2.802. Such petitioners may
also use the SEIS notice-and-comment process to ask the NRC to
forgo use of the suspect generic finding and to suspend license
renewal proceedings, pending a rulemaking or updatln% of the
GEIS. See 61 Fed. Reg. at 28,470; GEIS at 1-10fo 1- 11, 17

:Accordmgly, the Commission has held—most recently in the Vermont Yankee and

- Pilgrim licenser renewal proceed_in'g's—that because the generic environmental analyses of the

. GEIS have been incorporuted into NRC regulations, “the ‘c_onclusions of [those] analys[es] may

not be challenged in litigation unless the rule [10 C.F.R. § 51.53(c)(3)(i)] is waived by the

Commission for a particular proceeding or the rule itself is suspended or altered in a rulemaking

pfoceeding.”l,71 The Commission emphasized that “[-a]djudicating Category 1 issues site by site

‘based merely on a clalm of ‘new and s1gmﬁcant information,” would defeat the purpose of

resolvmg genenc issues in a GEIS »172 In fact, the U.S. Supreme Court has spe01ﬁcally upheld

©169
170

171

Turkey Point, CLI-01-17, 54 NRC at 12, 22-23.
Id at12 (emphas1s added). _ : A
Vermont Yankee, CLI-07-03, 65 NRC at 17-18; see also Turkey Point, CLI-01-17, 54 NRC at 12; Vermont

Yankee, LBP-06-20, 64 NRC at 155-59; Pilgrim, LBP-06-23, 64 NRC at 288, 294-300; Shearon Harrzs LBP-
07-11, 66 NRC at 64 (citing the foregoing cases). The legrzm and Vermont Yankee decisions have been
appealed to the United States Court of Appeals for the First Circuit in Massachusetts v. NRC, Docket Nos. 07-

1482 and 07-1493.

Vermont Yankee, CLI-07r3,‘ 65 NRC at 21.

-33.



the Commission’s authority to discharge its responsibilities under NEPA through generic

rulemaking.!”

3. Waiver of Regulations Under 10 CFR § 2.335

In order to seek waiver of a rule in a particular adjudiCatofy proceeding, a petitioner must
submit a petition pursuant to 10 C.F.R. § 2.335. The requirements for a 2.335 petition are as

follows:

The sole ground for petition of waiver or exception is that special
circumstances with respect to the subject matter of the particular
proceeding are such that the application of the rule or regulation
(or provision of it) would not serve the purposes for which the rule
or regulatlon was adopted

Further, such a petition,

must be accompanied by an affidavit that identifies the specific
aspect or aspects of the subject matter of the proceeding as to
which the application of the rule or regulation (or provision of it)

~ would not serve the purposes for which the rule or regulation was
adopted. The affidavit must state with particularity the special
circumstances alleged to justify the waiver or exception
requested.'”

If the petitioner makes a prima facie showing, then the Board shall certify the matter .bto the

‘Commission.'’® If there is no prima facie showing, then the matter may not be litigated, and “the

presiding officer may not further consider the matter.”'”’ The recent Commission decision in the

173

See Balt. Gas & Elec. v. NRDC, 462 U.S. 87,-100-01 (1983) (“Administrative efficiency and consistency of
decision are both furthered by a generic determination of [environmental impacts] without needless repetition of
the litigation in individual proceedings.”); see also Tribune Co. v. FCC, 133 F.3d 61, 68 (D.C. Cir. 1998)
(citations omitted) (“[I]t is hornbook administrative law that an agency need not — indeed should not — entertain
a challenge to a regulation, adopted pursuant to notlce and comment, in an adjudication or licensing
proceeding.”). :

7 10 C.FR. § 2.335(b).
" Id. (emphaéis added). .
5 Seeid. §2.335 (c), (d).
4 §2335(c).
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Millstone case sets forth a four-part test for Section 2.335 petitions, under'which the petitioner

must d_emonstrate that it satisfies each of the following four criterié:

1i.

1ii.

1v.

: The rule’s strict application “would not serve the purposes for Wthh [1t] was

adopted”

‘The movant has-alleged “special circumstances” that were “not considered,
- either explicitly or by necessary implication, in the rulemaking proceeding

leading to the rule sought to be waived”; -

Those circumstances are “unique” to the facility rather than “common to a
large class of facilities”; and ' : '

A waiver of the regulatiori is necessary to reach a “significant safety
problem.”!’®

‘In .‘summary, a Section 2.335 petition “can be granted only in unusual and compelling

" circumstances.

35179

C. ‘Co-Sponsorship of Contentions and Incorporatlon by Reference

Pursuant to 10 C.FR. § 2. 309(0(3) contentions may be sponsored by two or more

requestors/petltloners Specifically, 10 C. F R.§2. 309(f)(3) states:

If two or more requestors/petitiohers seek to co-sponsor a
contention, the requestors/petitioners shall jointly designate a
representative  who shall have "the authority to act for the
requestors/petitioners with respect to that contention. If a
requestor/petitioner seeks to -adopt the contention of another
~ sponsoring requestor/petitioner, the requestor/petitioner who seeks
to adopt the contention must either agree that the sponsoring
requestor/petltloner shall act as the representative with respect to-
that contention, or jointly designate with the sponsoring
requestor/petitioner a representative who shall have the authority to -
act for the requestors/petitioners with respect to that contention.

8 Millstone, CLI-05-24, 62 NRC at 560 (citing Pub Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), CLI-89-
20, 30 NRC 231, 235 (1989); Seabrook, CLI-88-10, 28 NRC 573, 597 (1988).

9 pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC 7, 16 (1988), aff"d, CLI-88 10,
28 NRC at 597, recons. denied, CLI-89-3, 29 NRC 234 (1989). :

235



While the,v regulation acknowledgés.that two or more petitioners may co-sponsor a contention, it
doeé not address whetlier thg' p_etition¢r whq_see_ks co-sponsorship méy be granted party status
merely by incorpcirating contentions only by ieference to another party’s pleading.

The Commislsibn, howeVer, has addressed this issue. In a license transfer proceeding
_ involving Indian Point, Units' 1 and 2, two intervenors (Town of Cortland and Citizens
Awareness Network (CAN)) sought to adopt each oither.’s contentions.'® The Commission held
that where both petitioners have‘ iildépendéntiy mei the requiiements for participation, the
Presiding Officer may provisionally permit petitioners to adopt each vothér’s issues early in thé'
proc.ee:ding.li31 If the primary: sponsor of a contention withdraws from the proceeding, then the
remaining petitioner must demonstra_ite that it can indé_petidently litigate the issue.'®?. If the
petitioner cannot make such a showing, th¢n the issue is subject to dismissal prior to hearin‘,ég.183

: Incorporatiori by reference also should be denied to parties who merely establish standing and

Ed

‘then attempt to incorporaté issues of other petitioners.'®*

Incorporation . by- reference would be improper‘in cases where a petitioner has not
" independently established compliance with requiréméﬁts for admission in its own pleadings by
submitting -at least one admissible contention of its own.'®>. As the Commission has explained,

“[o]ur contention-pleading rules are design_ed, in'part, ‘to ensure that full adjudicatory hearings

1830

See Consol. Edison Co. (Indian Point, Units 1 and 2), CLI-01-19, 54 NRC 109, 131-33 (2001).
8174 at 132, ' | - | ”' |

>182 Id.

183 I d

13f Id. at 133.

185 [d.
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are. triggered only by. thoee-able to proffer at least sorne rninimal factual and 1ega1 foundation in
snpporf of their contentions.’”186
D : | None of _WestCAN;s ProlpOSed Contentions is Admissible'®’

As d'emon.stratedlbe_low, WestCAN has failed to proffer an admissible contention in its
P:etition. Asa threshold miatter, Applicant notes that WestCAN’s Petition purpoﬁsrto contain 51
contentions.'® This total count ié plagued by. a host of deficiencies, however. . For example,' a
number of the proposed c:ontentione are overlapping in nature and are grouped together into a _
single co‘n.tentio'n in on'e sec;tion'of the petition; e.g., Contentions 22-25.189- At the same time, the
Petition” houses separate Contentions numbered 1 lA. and 11B, and Conterition 21 cannot be * -
- found, Contention 46 is expressly' omitted,' and there are twov contentions. labeled -as
Contention 50. In light of WestCAN’s failure to speeiﬁcally and accurately identify separately-
) nnmbered contentions, for purpoees of this response, Entergy has addressed the proposed
'grouped Contentions 22-25asa single contention, accompanied by multiple bases. In any event,
és set fd_rfh below, none of the associated arguments set forth by WestCAN in its Petition—

whether viewed as one or multiple contentions—constitutes, or supports the admission of, a-

litigable contention pursuant to 10 C.F.R. § 2.309(f)(1).

186

1d. citing Oconee, CLI-99-11, 49 NRC at 334.

87 Entergy does not dispute that WestCAN may supplement and amend its contentions in the future, Petition at 21-_ :

" 22, provided, however, that it satisfies the requirements of 10 CF.R. §2. 309(f)(2), with respect to
supplementation and amendment of contentions. With respect to WestCAN’s suggestion that discovery and

. cross-examination should be permitted, Petition at 22-23, it has failed to demonstrate the need for such
procedures as called for by 10 C.FR. §§ 2. 309(g) and 2.310(d), and its request should be demed

188 Petltlon at 23.

189 Although WestCAN refers toa gronping of its Proposed, Contentions 20-26, Petition at 98, the Petition provided

to the Applicant reflects a grouping of Proposed Contentions 22-25, and has no Proposed Contention discretely
" numbered 26 further underscoring the disarray inherent in WestCAN’s Petition. See Petition at 165-187.
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1. Proposed Contention.1

Contention 1: Co-mingling three dockets and three DPR licenses under a single
" application is in violation of C.F.R. Rules, Spemﬁcally 10 C.F.R. 54. 17(d) as well
. as Federal Rules for [sic] Civil Procedure rule 11(b) :

Proposed Contention 1-alleges that the Appllcant has v1olated NRC regulat1ons and the
Federal Rules of .CIVll P-rocedure by “co-mingling three dockets” and submitting a single
‘ application for the renewal of the. Indian Point Unit 2 and 3 operating licensees. In support of

this contention, Petitione'r cites 10 C.F..R. § 54.17(d), and contends that “co-nlingling” of reneVi/al
applications for- Units 2 .and 3is -inappiopriate because each plant has or has had separate
| docl<ets, separate ‘r‘l_)PR” numbers, separate owners and license holders for inost of the plants’ 30 -
“years of operation, separate architects/engineers, distinctly different CLBs, separate onsite n_lant
insp‘ection teams, different sets of licensing commitments, and different enforcement histories.191
According to Petitioner, this makes NRCVreview of the application “overly complex, unclear, and

unduly confusing.”192 Finally, with réspect to Unit 1, Petitioner submits that Entergy violates

unspecified provisions of “10 CFR” “by not distinguishing the current Safestor [sic] status of

Unit 1 decommissioning, and in fact seeking approval to make use of Unit 1 systems and/or
components/infrastructure' for extended operation of Unit 2 V'and to a lesser degree Unit 3719

- Entergy opposes the adm1ss1on of Proposed Contention 1 on the grounds that it lacks.
spe01ﬁ01ty, lacks a factual or legal foundation raises issues that are beyond the. scope of this
proceeding and immaterial to the _NRC’s licensing decision,_ fails to establish a genuine dispute

with the Applicant on a material issue of law of or fact, improperly challenges _Part 54 and the

1% Ppetition at 28.

Petition at 28-31.
2 14 at28.
193 . 1d. at 29.
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regulatory 'process, and seeks relief that is unavailable in this forum, contrary to iO C.F.R.
§2 309(D(1)(1) (11) (111) (1v) (v) and (v1)

First, WestCAN offers no credlble legal basis for its assertion that an apphcant must
- submit separate_ license renewal apphcatlons for each unit at a 51te. _Pet_1t1_oner suggests that
Section 54.17(d) requires such an approach, but that provision vstat_es: “An applicant may
combine an application for a reneWed license with applications fof other kinds of 1icenses.”. The
phrase ‘other klnds of hcenses refers to source, byproduct or special nuclear material licenses
that may be incident to, and necessary fof, continued operation of the plant. Section 54.17(d)
ddes not preclude an applicant from addtessing multiple units within a single_ license renewal
api)lication. _Iddeed, the NRC’s Standard Review Plan (“SRP”) for review of license renewal _
applications contemplates such an approach, indicating that, '.to’ be docketed, an application must,
- inter alia, identify the “specific unit(s) applying fer license renewal.”'**

'Second, the NRC routinely has 'rev.ieWed and' epproved _vsingle license renewal
epplications that addtess multiple units.. The NI.{C-approved. license renewal applicetiens for
Browns Fei’ry'(Units 1, 2, and 3), Brunswick (Uhits_ 1 and 2), and Nihe Mile Point (Units 1
ahd 2) provide three recent examples.'”® In fact, the NRC has dpproved singie license renewal
appliegtions ,eneompassing_ not only multiple reector units, butv diﬁ’er'entv facilities on- different
‘,S_it¢3- The 1atter irtclude the license vrene;val applieations fer the North Anna/Surry,
Catawba/McGuire,‘ ‘and D'resdeﬁ/Quad. Cities t“acilities. 'Clearly, the licensees 'for> the
: éfOrementioned facitities successfully addressed units of Varying ages, desi:gns,rlicensingv bases

within a single renewal application. Insofar as WestCAN atrgues that a single license renewal

/A .
194 NUREG 1800, Rev. 1, “Standard Review Plan for Review of License Renewal Apphcatlons for Nuclear Power
Plants” (Sept. 2005), Tbl 1.1-1 at 1.1-5 (emphasis added)

195 See http://www.nrc. gov/reactors/operatmg/hcensmz/renewal/appllcatlons html (providing lmks to the cited
hcense renewal applications and the Staff’s related safety and environmental review documents).
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\ applicaﬁon 18 inappropriafe her_e, it .v lacks statutery_ or regulatory authority, '.im'permissibly
challenges the Partv 54 regulratory process, and igheres.relev.ant regulatory precedent.

AThird, WestCAN provides no reasoned explanation as to why the decommissioning sfatus :
of Unit 1 is litigable in this proceeding. WestCAN simi,larly fails to explain what “procedure
govefned by 10 CFR”: are l. violated by. the “use of Unitl systems and/or.

| | 3 196 |

components/infrastructure for extended operation” of Units 2 or 3, or how such alleged

_ vielatio'n constitutes a material deﬁcién_cy with respect to the LRA; i.e., one that is related f,o the
detrimental effects of aging en Units 2 and 3. .Entergy is seeking to renew the ovperatingvlicenses
for Units 2 and 3, not the 'p.r'obvisio‘nal operating license for Unit 1. As Section 1.2 of the LRA
clearly states: | |

Indian Point Energy Center Unit 1 (Provisional Operating License

No. DPR-5) shares the site and surrounding area with Units 2 and

3. Unit 1 was permanently shut down on October 31, 1974, and has

been placed in a safe storage condition (SAFSTOR) until Unit 2 is
ready for decommissioning. '

Although the extension of the IP1 license is not a part of this.
license renewal application, IP1 systems and components interface

with and in some cases support the operation of IP2 and IP3.

Therefore, IP1 systems and components were considered in the

scoping process: (see Section 2.1.1). The aging effects of Unit 1

SSCs within the scope of license renewal for IP2 and IP3 will be .
adequately managed so that the intended functions will be

maintained consistent with the current licensing basis throughout'
the period of extended operatlon 197

‘Th'us', Unit 1 is relevant only to the extent t_hat.its systems and compon‘ehts interface with, and in
'some cases would su’pport 'the continued operaﬁon of Units 2 and 3, such that the effects " of
aging on those Unit 1 systems or components must be considered under 10 C. FR Part 54

WestCAN, however does not 1dent1fy any spemﬁc and matenal deﬁ01ency in the LRA relative

196_ Petition at 29.
197 L RA at 1-7 (emphasis added).
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to Entergy’s thSideratlon of Unit 1 systems and cor_hponenfs. Iﬁdeed, WestCAN fails to cite .
any specific pages or sections of the LRA,. and makes only vague statements about the

198 .
_ v“decomm1ss1on1ng” status of IP1

‘WestCAN thus fails to establish a genume material dispute.
Finally_, insofar as the Staff has docketed t_he LRA and im'tiated its detailed technical
review, WestCAN, in effeet, challenges that docketing deeision. Sllch a contentipn‘-is neither
within the scope of thls proceeding nor the eubjeCt of relief available in this forum. Speciﬁcally,
_“[a]s the.Commission has made elear, how thoroughly the Staff conducts its preaeceptance
" review process and whethef‘ its decision to accept. an application for filing was correct are not
matters of concern in [an] adjpdi_catory procee.ding."’199 The proper focus of this case, is instead,
on the adequacy of the LRA as it has been accepted_and docketed 'for licenslng review, not the
Staff’s docketing detennination. As discussed above,‘ Proposed ,Contentien 1 fails to identify and
explain, with requisite basis and specificity, any material deficiencies in the LRA
" In summary, the Eeard must deny the admission of Proposed Conlention 1. Tt lacks
. specificity and foundation, fails to conlrovert the application on a material issue of law or »fact,
and impermissibly .,bchalleng’es. NRC .fegulations and procedures,i contrary to 10 C:FR

© § 2.309(0)(1)(3), (iv) and (vi).

198 Comanche Peak LBP 92-37, 36 NRC at 384

¥ Balt. Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), LBP-98-26, 48 NRC 232, 242 (citing

Curators of the Univ. of Mo.; CLI-95-8,'41 NRC at 395-96; New Eng. Power Co. (NEP, Units 1 and 2), LBP-
78-9, 7NRC 271, 280-81 (1978)) '
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2. Proposed Contention 2

Contention 2:  The NRC routinely violates § 51.101(b) in allowing Changes to the
_‘operating license [sic] be done concurrently with the renewal proceedings.”®

In Proposed Contention 2, WestCAN alludes to three | instances Which, in its viéw,
constitute violations of 10 C.F.R. § 51.101(b), and which prejudice the license renewal process
such that the LRA cannot be approved.’”’ Section 51.101(b) provides:
While work on a required program enviromﬁental impact statement
is in progress, the Commission will not undertake in the interim
any major Federal action covered by the program - which may
significantly affect the quality of the human environment unless
such action: '

(1) Is justified independently of the program; -

2 Is itself accompanied by an adequate environmental
impact statement; and

(3) Will not prejudice the ultimate decision on the program.
Absent any satisfactory explanation to the contrary, interim

action which tends to determine subsequent development or
limit reasonable alternatives, will be considered prejudicial.

| Befo}e addressing the scope of this conténtion, we would note that WestCAN’s reliance

on 10 CF.R. § 51.101(b) is misplaced. As éXplicitly provided By the regulation,’its lifnitations

apply in the context of actions associated with a programmatic ehviromnéntal impact statemerﬁ.-
T hat régulaﬁori 1s simply iﬁapp_ositev here, where any action that may be authorized relies on both -

a generi'c (in cbntfast to “proQamniatic’_’) environmental imp_act statément_aé v'vell,as a site-

_ speci.ﬁc supplement to it, and more importantly, doés not entail appréval of programmatic

actions.

" 200 petition at 31.
21 Ppetition at 31-34.
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Tuming then to the Vt.hree iﬁstances §vhich. WestCAN b.elieves. violate 10 C.F.R.
§ 51.101(Db), the first pertains to Enteréy’s July 28, 2007 request fbr NRC apprQQal of the transfer
of the Indian Point Units. 2 and 3 operating licenses to Entergy Nucleér Operations.?”> This
transfer would rbesult, WestCAN c_ontendé, in “substantial reorganization of Entefgy’s corporate'
stru(_;ture,énd LLC holdings, affecfing the fiscal res.ponsibi)lity and liabilitiésr of 'Ir_xdian‘Point 1,
Indian Péint 2 and- Indian Poiﬁt 3 The NRC wroﬁgfully this [sic;] liéense transfer application the
middle [sic] of the relicensing procee_dings.”zo3
The proposéd transfer referred to by WestCAN 1n this proposed ‘contention; 1n fact,
.encompasses a‘propvose‘:d indirect transfer -of more than the Indian Point units—‘—it' wouid also
' include the trén'sfer of the Pilgrim Nuclear Power Station, J aniés A. Fitipatrick Nucleaf Power
- Plant, 'Vérmont Yénkee Nuclear -Power Station,- Paliéédes Nuclear. Plant, and Big Roc‘k_Povint.
Entergy Nuclear Opératidné on behalf of itself and the named owﬁers of theée facilities, filed its
original 'fequegt on July 30, 2007 (not on July 28, 2007, as stated inb this gontention, Pe_titidn at
31: see Exhibit S to the Petition). The NRC publiéhed s_i_x ‘s‘ep,arate notices’ in the Federal
Régz:ster regarding this application (i.e., one for each plént subject to the indirect transfe_f) on
January 16, 2008.2% As those notices indicéte, any person whose interest may be affected by the
Comm'ission’s action on the indi_rqct license transfer requests may request a hgaring and filea
' p‘etition for lleavebto iﬁtefvgne in the 'indiréct tranSfér proceeding.205 v, The upéhot"'is thaf_‘ the
indirect 1icénse ﬁansfer to wh‘_ich' WestCAN iallu(»les isa s'ep'aréte NRC licensing actioh subj ect to

-a separate hearing opportunity—it is not releVgnt or subject to dispute in this pfdceeding. '

2 See ADAMS Accession No. ML072220219. ,
203 Petition at 31. WestCAN incorporates its proposed Contention 3 by reference. Id. at32.
See 73 Fed. Reg. 2948-58 (Jan. 16, 2008) (the IPEC notice begiﬁs on page 2955). .

2% See, e.g., 73 Fed. Reg. at 2955.

204
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Furtherrnore WestCAN faiis to explain how the pending license transfer action is
connected to the provrslons of 10C.F.R. §51. 101(b) such the pending license renewal
proceedmg 18 somehow mconsrstent W1th its terms. In any event this basis for the contention is
excessively vague in terms of explaining any apparent nexus of the 1icenee transfer matter.to this
' lrcense renewal proceeding and, for that reason alone, fails to satlsfy the requrrements of
"10C.FR. §2. 309(1)(1)(1) and (11) in terms of providing . the requisite spec1ﬁc1ty and bas1s
Fu_rthermore, the license transfer matter is clearlyloutsrde the scope of this license renewal
proceeding as noticed in the Fi ed-eral' Register on August 1, 2007. |

.The'second'exarnple'provided by WestCAN references the fire protection ei(ernption |
granted to Entergy by the_NRC on September 28, 2007.2% WestCAN contends,fwithout legal |
ratlonale that approval of the exemption somehow conflicts with the requirements of 10 CE.R.

§ 51 101(b) and was granted without pubhc comment or hearing, and “without the required -

Safety Evaluation.”207

WestCAN’s .. unexplained and'nns_upported .assertion that NRC action on the ﬁre
protection- exemption request is somehow ‘improper is simply incorrect. The exernption
requested—relief from certain provisions of the NRCfs fire protection requirements in 10 C.F.R.
, §5048 -and Appendix R to Part VSO‘ in connection WitthP3e-is‘wholly independent of tiie-
: pend_ing license renewal proceeding, It is a matter germane to current-term operationrof Atl‘ie plant

and is thus outside the scope of this-'proceeding.'?‘o8

205 Petition at 32-33. WestCAN also incorporates by reference its proposed Contentron 12: The NRC pubhshed a

Notice of the exemption in the Federal Register on October 4, 2007 (Entergy Nuclear Operatlons Inc., Entergy

- Nuclear Indian Point 3, LLC, Indian Point Nuclear Generatmg Statlon Unit No. 3; Revision to Exrstmg
Exemptions, 72 Fed. Reg. 56798). : :

R 7]

- 208 Turkey Point, CLI-01-17, 54 NRC at 7-9 (NRC declined to “throw open the full gamut of 'prov151ons ina plant ]

licensing basis to re-analysis during the license renewal review,” noting that such safety issues are “routmely
monitored and assessed by ongomg agency oversight and agency-mandated hcense programs”)
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Moreover, the Commission’s approval is thoroughly documented ina technieal analysis
which vt/as,r .in fatct, described in detail in the Federal ‘ Register as part of the exeniption
| approval % | And, contrary .to WestCAN ’s Suggestion, the exemption did not result in an

“arnendtnent” of the Unit 3 operating license, for which priof notice and an opportunity for

hearing need be afforded, and the Revision to Existing Exemptions published in the Federal

Registef does not suggest otherwise. Thus, as With respect to the first purported “instance” of a

| regulatory vxolatlon WestCAN falls to proffer accurate facts and has not supported its claim that
the exemption it cites is v1olat1ve of the prov1sxons in 10 C F R. §51. 101(b)

| The third"‘instanee” identified by WestCAN as a basis supporting Proposed Contention 2 |

states 'tnat: “On or about‘ October 2nd, are [sic] making rule'making changes that allow latitude

i'n.terms of fatigue analysis or other forms [sic] wear on reactor vessel components_ that would

-[s.ic] extensive_ analysis for an additional 20 years. Thet.under these rulemaking.change [sic] of

_ thermal .shock rule, they would not be tequired to.me‘et these current standards. Instead they use |

210 While the statement of this basis is

alternative standards that would reduce safety margins.
unclear, it appears to reference a Notice of Proposed Rulemaking published by the NRC on

October 3, 2007, regarding eonte’mplated revisions to 10 C.F.R. § 50.61. ?f”

209 See Entergy Nuclear Operations, Inc.; Entergy Nuclear Indian Point 3, LLC, Indian Point Nuclear Generating
- Unit No. 3; Revisions to Existing Exemptlons 72 Fed. Reg.-56,798-801 (Oct. 4, 2007); see also Letter to M.
"'Balduzzi (Entergy) from J. Boska (NRC NRR) att. (July 11, 2007) (Safety Evaluation by the Office of Nuclear

- Reactor Regulatlon Related to Order No: EA-02- 026), avazlable at ADAMS Accession No. ML071920023

210 Petition at 33- 34

2t Alternate Fracture Toughness Requirements for Protection Agamst Pressurized Thermal Shock Events 72 Fed.
Reg 56,275, 56,276 (Oct. 3, 2007) (proposed rule). As stated in the Federal Register notice:

The NRC’s Office of Nuclear Regulatory Research (RES) has completed a
research program to update the PTS regulations. The results of this research
- program conclude that the risk of through-wall cracking due to a PTS event is
“much lower than previously estimated. This finding indicates that the screening
criteria in 10 CFR 50.61 are unnecessarily conservative and may impose an
unnecessary burden on some licensees. Therefore, the NRC is proposing a new
rule, 10 CFR 50.61a, which would provide alternative screening criteria and
corresponding embrittlement correlations based on the updated- technical basis.
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' i‘he proposed fule solicited publié comment by December 17, 2007.2'? Until such time as
there may be a change in the Commisslion’s regulations, Entérgy. is required to adhere to existi’ng‘
-requirements. WestCAN ’s proposed contention does not suggest 6thérwise, butr recognizes that
Eﬁtergy may Be able use alternate requirenie’nts in the event that, at some time in the future, thé
" rule is revised to permit it. WeétCAN dbes nof explain, however, how syich possible use of néw
and és-yet-to-be-promulga_ted standards at some undefined point in the future bear on the
cunently-pehding license renewal proceeding, or might “prejudice” the process. Its assertion in
this regard is simply too vague to satisfy the criteria of 10 CFR § 2.309(f)(1)(1) and (ii), which

_ rcqﬁire that a contention be stated with sufficient specificity and basis.?"
| Accordingly, WestCAN has failed to show how the foregoing “instances” provide a basis
for its"assertio'n that 10 C.F.R.' -§ 51.101(b) has beenvvi.olated‘and, for that reason, Proposed

Contention 2 should be denied in its entirety.

The updated embrittlement correlation is the projected increase in the Charpy V- -
notch 30 ft-1b transition temperature for reactor vessel materials resulting from
neutron radiation and is calculated using equations 5 through 7 of the proposed
rule. The proposed rule would be voluntary for all holders of a PWR operating
license under 10 CFR Part 50 or a combined license under 10 CFR Part 52,
although it is intended for licensees with reactor vessels that cannot demonstrate
compliance with the more restrictive criteria in 10 CFR 50.61. The
requirements of 10 CFR 50.61 would contmue to apply to licensees who.choose
not to implement 10 CFR 50.61a.

212 Id

B See Seabrook, CLI 89-3, 29 NRC at 241 (noting that the NRC “expects partles to bear their burden and to
clearly identify the matters on which they intend to rely with reference to a specific point”).
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| 3. ‘ Proposed Contentlon 3

Contention 3: The NRC Vlolated its own regulatlons § 51.101(b) by acceptmg a

~ single License Renewal Application made by the following parties: Entergy
‘Nuclear Indian Point 2, LLC (“IP2 LLC”) Entergy Nuclear Indian Point 3, LLC
(“IP3 LLC”), and Entergy Nuclear Operations, LLC. (Entergy Nuclear

* Operations), some of which do not have a direct relationship with the license.?'* -

The gist of WestCAN’s complaint, in Proposed Contention 3 seems to be that “an
transfer of the licenses in the middle of an LRA proceeding brings into scope Entergy’s entire
corporate structure and complex financial qualification review to continue operating the licenses -
during the license renewal period of 20 years.”?!® Petitioner asserts that the requested indirect
transfer of control “would result in substantial reofganization of Entergy's corporate structure

| BN , o

and LLC holdings, affecting the fiscal responsibility and liabilities of Indian Point 1, Indian Point
2 and Indian Point 3.*' Petitioner essentially accuses Entergy Corporation, the parent
corporatioh-of Ente'rgy'Nucl‘ear Operations, Inc., of engaging in legal legerdemain to limit its
_“ﬁécél liability.” Petitioner also suggesfs that the transfer request will compromise the Staff’s
review of Entergy’s LRA by diverting Staff attention and resources.”!” Petitioner contends that

~ this is particularly problematic given the Gove.rnment‘ Accountability Ofﬁce’s (*GAO”).

purported finding that past NRC license transfer reviews have involved inadequate assessments

- of fiscal respon51b1hty 218

o Entergy opposes the adIIIlSSlOIl of this contention insofar as it is beyond the narrow scope |
~ of this proceedmg and 1mmater1al to the Staff’ s hcense renewal findings, contrary to 10 C FR. .

§ 2,309()(1)(iii) and (iv). The contention also lacks adequate factual or expert support and fails

214 Petition at 34.
215 Petition at 39.

216 Jd at 37-38
A7 pgat39.

218 Id | 1

—
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to establish a genuine dispute on a material issue, theréby failing to satisfy 10 C.F.R.
| § 2.309(f)(1)(v) and (vi). And, like the preceding contentions, it fails to identify any material
deficiencies in the LRA via specific references thereto.

Turning to the first deficiency, the contention is outside the scope of this proceeding in
more than one respect. First, it in essence improperly challenges the Staff’ s decision to docket
the application and commence its- full licensing review. As discussed above, “[t]he decision
whether to accept the [license application] for docketing is made by the NRC Staff, and ‘that ‘
decision is not subject to review by this Board.”*'® In this regard, the contention cllearly‘does not
 raise a material issue.

" Second, the contention raises financial issues that have no place in this proceeding. At its
core, Proposed C‘ontention 3 is a challenge to Entergy’s financial qualifications. The
Commission has made clear, however, that such claims are not within the scope of a license
renewaliproceeding. ‘Specifically, in a 2004 rtilemaking concerning this very subject, the
- - Commission stated:

With this final rule, the NRC believes that review of financial
qualifications of non-electric utility licensee applicants at license
~ renewal is not necessary. The resulting process for oversight of
. financial qualifications is sufficient to ensure that the NRC has
adequate warning of adverse financial impacts so that the NRC can
- take timely regulatory action to ensure public health and safety and
- the common defense and security. The resulting process has two
components: (1) A formal review of major triggering events, and
(2) monitoring financial health between the formal reviews due at
the “triggering events.” The relevant triggering events are (1)
initial operating license application, (2) license transfer, and (3)
transition from an electric utility to a non-electrical utility, either
with or without transfer of control of the license. In addition, the

~NRC can review a licensee’s financial qualifications at any point
during the term of the license if there is evidence of a decline in the

219 Nuclear Management Co., LLC (Monticello Nuclear Generatmg Plant), LBP-05-31, 62 NRC 735, 743 (2005)
(citing New England Power Co., 7 NRC 271, 280 (1978)) _
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- 220

licensee’s ﬁnancial health. | The NRC believes that there are no
unique financial circumstances associated with license renewal
because the NRC has no information indicating a licensee’s
revenues and expenses change due to hcense renewal. ?°
.'A's a result, 10 CFR. § 5_0.33(t)(2) now expressly states: “An applicant seeking to. renew or
extend the term of an _operating license for a povifer, reactor need not submit the financial
inforniation that is required in an application for an initial license.”

An applicant’s financial qualiﬁcations-'sinlilarly are not within the scope of any of the |
~Category 2 environmental issues that must be addressed pursuant to 10 C.F.R. § 51.53(c)(3). For
“example, in the Susquehanna vli_cense renewal proceeding, the Licensing Board concluded that
 financial issues of the sort raised here are outside the scope of'a license renewal heari_ng.221
There, the petitioner (juestioned “the current owner/applicant’s ability to meet ‘its financial
ohligations aSsociated uvith the operation, decontarnination and decomrnissioning of the
[plant].””***> The Board denied adrnission of the proposed contention,‘ in part, because it fell
outside the scope of the proceeding and raised no issues material to the Staff s findings on the
LRA.*? Here, WestCAN’s financial-based arguments similarly are beyond the scope of this
proceeding and can have no bearing on its outcome. |

Although Proposed Contention 3 must be denied for the foregoing reasons, it also suffers

from major-factu‘al deficiencies. First, WestCAN suggests that the ‘indirect hcense transfer

applrcatlon somehow renders mformatron in the LRA 1ncomplete or 1naccurate Entergy notes

See Fmanc1a1 Information Requrrements for Applications To Renew or Extend the Term of an Operating
License for a Power Reactor, 69 Fed. Reg. 4439 (Jan. 30, 2004) (emphasis added)

21 PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 and 2, LBP-07-4, 65 NRC 281, 316
(2007). : ,
22 14 at 313.
2 1.

224 Ppetition at 34.
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that the'relevant infonnation presented in Chapter 1 of the LRA regarding the identity of the
IPEC Unit 2 and 3 owners and license renewal applicants remains accur‘ate, despite the pending
license transfer apphcatlon The fact that Entergy has submitted an indirect transfer request :
approval of which is pending, does not alter this fact. | Further, any m'atenal changes to
| information contained in the LRA that bmight result from future NRC approval of the 1nd1rect
transfer request would be reﬂected in the annual updates to the LRA that Entergy is required to
provide pursuant to 10 C.l*“_.R. § 54.2l(b). | |
Second, the indirect transfer of control sought by Entergy will have n_one of ' the-adverse :
© repercussions suggested by ‘WestCAN.ZZSv As stated in the J'une 30, 2007, application to the
NRC, the in(lirect transfer of control results from certain restructuring transactions that will
“involve the creation of new intermediary holding companies anrl/or changes to existing
interrnediary holding companies within the Entergy corporate structure.i26 As the hearing notice
related to_ the transi‘ers indicates, Entergy Nuclear Operations, Inc. will'continue to operate the
| facilities, and Entergy Nuclear Inclian Point 2, LLC and Entergy Nuclear Indian Point 3, LLC

227

- will continue to own the facilities.””’ Importantly, the notice also correctly states that “[n]o

physical changes to the Indian Point Nuclear Generating Unit Nos. 1, 2, and 3 or operational
_changes are heing proposed in the applicatio'n.”228 Thus, there is no basis for Petitioner’s claims
" that Entergy is seeking to eschew fiscal responsibili_ty, or that‘the proposed indirect transfer of

: c_ontrol poses, in some.undeﬁned .way, a threat to the public health and safety.

"33 Petition at 34-35 (assertmg, eg ‘that the current license does not correctly describe the owners of Units 2 and 3,

- causing undue confusion of ownership with respect to “future decisions”; and that Entergy Nuclear Operation

* {sic} Inc. cannot “be a party to the LRA . . . because it lacks the necessary direct relationship between the
- Licensees- and Entergy Nuclear Operations)

26 See also 73 Fed. Reg at 2955 (describing the proposed corporate reslructurmg as it relates to IPEC)

21 Id
28
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Finaliy, the NRC Staff’s review of _and action on the indirect trahsfer is a distinct action,
legally separate from its revi_ew in this" proceeding. The NRC’s ultimate determination-with
respect to Entergy’s request for an indirect transfer of control will be the subject of a separate
oppoftlmity to request a hearing under Subpart M of the NRC’e Rules of Practice.v229 Given the
ﬁequeﬁcy_ with which license transfers occur, the agency has no doubfc allocated sufficient
_resourcee to perfoﬁn the associated fechnieal, financial, and legal reviews.° Thus, contrary to
Petifioner’s claims,.En'terg'y’s -reiq;lest‘ for NRC approval of an indirect transfer of control will not |
_ edversely impact the Staft’ s review of the Indiari Poiht LRA. .

o For the above reésons, the Board must .deny admission of Proposed Contention 3, as it
faiis to meet the requirements of 10 CFR § 2.309(f)(1)(ii), (iv), (v) and (vi).

4. Proposed Coritentio'n 4

Contention 4: The exemptlon granted by the NRC on October 4, 2007 reducmg
Fire Protection standards are [sic] Indian Point 3 are a violation of § 51.101(b),

and do not adequately protect public health and safety.”!
In this contention, WestCAN seeks to contest the exemption from certain fire protection -
requirements, granted by the NRC on September 28, 2_007_.232 As discussed above in connection
with WestCAN’s Proposed Contention 2, WestCAN contends, without legal rationale or factual

support, that apprdval of the exemption somehow conflicts with the requirements of 10 CF.R.

§ 51.101(b), was granted without public comment or hearing, and “without the required Safety |

See id.; see also 10 CF.R. § 2.1301; 10 CF.R. § 2. 105(d) and n.199, supra. See, e.g., Duquense Light Co. et al.
' (Beaver Valley Power Station, Units 1 & 2), CLI-99-23, 50 NRC 21, 22 (1999).

Petitioner’s reliance on the referenced GAO report (Exhlblt X) is misplaced. That report, for Wthh Petitioner

" provides no specific page citations, relates to the NRC’s requirements and procedures for ensuring that nuclear
power’ plants owned by limited liability companies comply ,with the Price-Anderson Act’s. liability
requirements. It is not a study of the adequacy of the NRC’s license transfer review process. In any event, the
adequacy of the Staff’s review is beyond the scope of this proceedmg

1 Petition at 40.

~ See Entergy Nuclear Operations, Inc., Entergy Nuclear Indian Point 3, LLC, Indian Pomt Nuclear Generatmg’
Station Unit No. 3.; Rev1s1on to Existing Exemptions, 72 Fed. Reg 56,798 (Oct. 4, 2007).
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. VEvaluation,"’rand in several respects, fails to adequately protect public health and safety,_ notably

| beeause it fails to include consideration of “a deliberate act of sabdtage or terrorism” as required
by NRC’S -haguiations.233 |

| To restate Entergy’s response fo Proposed Contention 2, by way of sum'mary:

WestCAN’s assertion that the NRC’s action on the fire protection
exemption request was somehow improper is. 51mp1y incorrect.
The exemption requested — relief from certain provisions of the
NRC’s fire protection requirements in 10 CF.R. § 50.48 and
- Appendix R to Part 50 in connection with Indian Point Unit 3 —
wholly independent of the pending license renewal proceeding.
But, significantly, the Commission’s approval was thoroughly
documented in a technical analysis which was, in fact, published in
full in the Federal Register as part of the approval.”* And,
contrary to WestCAN’s suggestion, the exemption did not result in
an “amendment” of the Unit 3 operating license, for which prior
notice and an opportunity for hearing need be afforded, and the
Revision to Existing Exemptions published in the Federal Register
does not suggest otherwise.

I3

Although WestCAN goes on at great length to recount the hisfoi‘y of fire protection
requirements at the NRC (ini large paft generic and irrelevant to Indian Point Units 2 and 3, or
matters eneoinpdssed by the ILRA), 235 it fails to establish that the issues it seeks to raises—which
are attributed by WeStCAN directly and solely to the exemption—are properly before this Beard
in the. context of the license reneWal preceeding.- Indeed, but for its miéplaced'references to
10 CFR. §§751.101(b) add 54.30,23¢ it_.is‘evident that the matters they wish'to litigate .heve'no
_ beadhgv on‘aging madé_tgement issues .pert.inent, to proposed plaht' ep'eratioﬁs in the renewal

period, that is, after 2013 and 2015. Rathef, from WestCAN’s statement of issues, it is

abundantly clear that they wish to challenge the exemption itself, and nothing appropriately

B3 Petition at 40-60.
B4 See72 Fed. Reg. at 56,798-801.
B See Petition at 44-56.

56 See Petition at 43. Just what issue WestCAN seeks to raise regardmg 10 CFR. § 54.30 is essentially -

undeﬁned and cannot be further addressed herem
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: l)efore the Board in thls license renewal p_ro_ceedingl”j For '_ this reason aldne, Proposed
: Conterlﬁon 4 should be dem;ed.‘ .
Beyond that, WestCAN, ’olher than to cite the above-nuted'sectious of the Commission’s
regulations, fails td establish any legal or faetual foundalion for its assertion that the exemptiuu
granted is eonrrary to the provisions of 10.C.F.R. ,§.51.1(ll(b). In this regard;'WestCAN plainly
misunderstarlds _the bir'nport of that regulation. Rather than prec-lude: individual licensing-lype
' aetions, Section 51.101(l)) calls for independent environmental justiﬁcation"of suclr actlon while
u/ork on a related programmatzc envzronmental statement is in progress That 51tuat10n plainly
“does not exist vis-g-vis the fire protection exemptlon granted in September 2007: (a) the
exemption granted is not related to an ongulng programmatic activity; and (b) in any event, was
| reViewéd and justiﬁed independently, as fully deseribed in the F. ederql Register notice published
»oh Octo'l)er 4tl1, regarding the NRC Staff’s safety evaluation, as.well as in an earlier notiee, dated
September_ZS, 2007, which published the NRC’s Envirdnmental Assessment and Finding of I\lo
Signiﬁcant'EnVironmenlal lmpac’t..2 8
Finally, WestCAN’s insistence that the exemptlou frorn fire protection pr’ovisiqns of
_10 CFR. § 50.48 and Appendix R is in some fashlon ﬂawed because it fails to conrply With the
_requlrements of 10 C.F.R. Part 73 also is baseless Not only has WestCAN failed to establlsh

) the pertlnence of such issue to the pendlng Part 54 hcense renewal proceedmg, but 1t also fails to

' estabhsh‘ any regulatory linkage between Parts 50 and 73; one calhng for fire prolection, the,

57 See Petition at 57-60.

B8 See note 206, supra; see also 72 Fed. Reg. at 56,801 (“Pursuant to 10 CFR 51 32, the Commlssmn has

determined that the granting of this exemption will not have a significant effect on the quality of the human

. environment,.”) (citing Entergy Nuclear Operations, Inc., Indian Point Nuclear Generating Station Unit No. 3;
- Environmental Assessment and Finding of No Significant Impact, 72 Fed. Reg. 5524 (Sept. 28, 2007)).
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“other for safeguards and security measures, beyond'the Energy Policy Act of 2005 mandate that '
’ﬁresA b‘e.oonsidered in connectioanith the design basis threat (“DBT”) rulemaking.239

For the reasons discussed ._aboye, Proposed Contention 4 should be denied in its entirety. .V

To the extent that WestCAN' : belieyes that there is an ongoing concern about day-to—day '

- operation of the‘facility in the context of ﬁre protection, a petition nnder 10 CFR § 2'206 is the

appropriate proce(iural vehicle for seeking r'elief. Such relief cannot oe granted in this _

proceeding and renders the contention of fatally ﬂaw'ed pursuant to 10 CFR. § 2.309(H)(D)(v).

5. Proposed Contention 5
Contention 5: The Fire Protection Program described in the Current License
Basis Documents including the unlawfully approved exemptions to Appendix R,
the Safety Evaluation and the amended license for Indian Point3 fail to
adequately protect the health and safety of the public, and fail to meet the
requirements of 10 CFR 50 and Appendix R.**°
Even more clearly than the pr'eceding contention, Proposed Contention 5 is an unabashed
“challenge to the fire protection exemption granted to Entergy By the NRC in September-2007.2%'
But unlike Proposed Contention 4, this contention, despite a lengthy recitation of fire protection
' history and lore, makes no pretext whatsoever that the contention involves any matter—factual
or legal-—that might arguably relate to license renewal and.the NRC StafP s associated review of
aging management issues during the period of extended operation.242 It is patently a challenge to _.
“la matter germane to current plant operations contrary to. the requirements “of 10 CF. R _

-§ 2. 309(D(1)(m) and (1v) and must be summarily denied as beyond the scope of the proceedlng

- and 1mmater1al to the NRCllcense renewal ﬁndmgs.__

P9 See ar_iswer to Proposed Contention 6, in Section IV.D.6.
Petition at 60. '
' Petition at 60-81.

2 Turkey Point, CLI-01-17, 54 NRC at 7-9.
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6.  Proposed Cdntention 6 | | |
Contention 6: Fire .Protection Design Basis Threat. The Ap.p'licant’s License
Renewal Application fails to meet the requirements of 10 CFR § 54.4 “Scope,”
and fails to implement the requlrements of the Energy Policy Act of 2005. 243
Continuing along the same path of 1nadm1551ble contentions, Proposed Contentldn 6
agaln seeks to llnk the ﬁre protectlon requlrements of 10 CFR. § 50.48 and Appendlx R, the ﬁre
protectlon exemptlon granted to Entergy with respect to Indian Point Unit 3 by the NRC in
September 2007, and the provisions of 10 C.F.R. Part 73, which address phys1ca1 protectl_on
measures; to this proceeding. This linkage, WestCAN suggests, is required by the Energy Policy |
Act of 2005: “The Applicant’s ILRA fails to comply .with. applicable law with respect to fire
vprotection. Fire nrotection is one ef the twelve specific componentsbwithin the DBT rule. This
exemption affects the current operatingvldicense, and will be carried over into the proposed ne‘v;f .
superceding license.”?** | |
Notwithstanding WestCAN ’s reference to the LRA, Proposed Contention 6 is,
essentiall}y,' yet another .challenge to the'.ﬁre protection exemntion V.granted by. the Cofnmission.
 After vaguer describing the Commission’s rulemaking associated with IO'C.F.R. Part 73,
- stemming ﬁom the mandates of the Energy Podliey Act of 2005 (Section 651, Nuclear Facility

and Materials Seeurity, in particular),’®’

the proposed contention, in the end, seeks to underrnine
the credibility of the scenario upon which it believes ‘Entergy’s exemption request was based.**®

_' Said 'description, however, lacks any nexus to license renewal and the instant proceeding.

23 . Petition at 81. -
244 ‘Petition at 82.

5 42U.8.C. 16041, amending, as relevant here, section 170E of the Atomic Energy Act of 1954, as- amended

dlrectmg the NRC to initiate a rulemakmg to revise the design bas1s threats, deﬁned in 10 C.F.R. Part 73.

246 Petmon at 82 86.

-55-



~ Thus, much like the preceding proposed contentions, this contention also seeks to have
admitted an issue pertihent, perhaps, to current operations.' It does not raise a matter within the
, ’ _

scope of issues relevant and admissible in a license renewal proceedmg.z- 7 As a result, it too

must be rejected as a matter of law.

7. Proposed Contention 7

Contention 7: Fire initiated by a llght airplane strike risks
penetratmg vulnerable structures.**®

In this contention, again bereﬁ» of any reference to the LRA or to requirements within the
scppé of license renewal under 10 C.F.R. Part 54, WestCAN prdffers a contention which seeks to :
‘chal'le'ng'e both the requirefﬁents of 10 C;_F.R. Part 73 and the ﬁfe »protection éxerhption_ granted
by the NRC in September ‘200.7.249 In fact, but for the passing mention of the exemption in the
Tast pa_ragraph,zso_ the entirety of the discussion _alléges shortcomings in the NRC’s phys‘ical"
prbtection feQuiremedfs in Part 73. |

it is evident that..thvisl proposed contention not only raises issues outside the scopg‘of '

matters apprdpriately considered in license renewal, it also impermissibly challenges NRC -

'regudlativons.251 Accordingly, it must be deni€d in its entirety.

7 Turkey Point, CLI-01-17, 54 NRC at 7-9.

248 Petltlon at 86.

249 Petition at 86- 92 The various exhibits referenced, Petition at 87, make abundantly clear the generic focus of 4

this contention on the Part 73 rule, and not the license renewal application. (We also note that WestCAN’s
Exhibits FP 13 and FP 15 appear to be duplicates, notwithstanding the suggestion, Petition at 87, that the latter

* is “a 2005 updated report” — both exhibits provided to the Applicant bear the same “Order Code RS21131, state
“Updated August 9, 2005” and are six pages in length.) .

%0 g at92
s I0CFR.§ 2. 335(a).
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8.  Proposed Contention 8

Contention 8: The NRC improperly granted Entergy’s modified exemption
request reducing fire protection standards - from 1 hour to 24 mlnutes while
deferrmg necessary desigh modiﬁcations 252 '
This proposed contention, like the several preceding contentions, is without pretext of
‘any connection to the instant license renewal proceeding, a blatant attack on the exemption

- granted by the NRC in September 2007.>* As such, for reasons discussed above in the context

of Proposed Contentions 4-7, this proposed contention, too, must be denied in its entirety.

9. Proposed Contention 9
‘Contention 9: In violation of promises made to Congress the NRC did not correct
deficiencies in fire protection, and instead have reduced fire protection by relymg :
7 on manual actions to save essential equipment.”*

 This proposed c‘ontention, generically challenging the ‘adequacy of the NRC’s basic fire
» nrotection requirements,- makes passing mentiono;f the exemption, but concludes_by demanding |
that the NRC issue an _order requiring unspeciﬁed and undefined “retrofits to bring Indian Point 3
into compliance.”25 > |
Thus, like the previous proposed contentions that also are outside the scope of this
proceeding as they relate to fire protection, Proposed Contention 9 is an impermissible challenge
to Commission' regulution_s, as well as a request for enforcement action based on cu_rrent
or)eraition of the‘facility.~ To the extent it wishes to cha‘ilenge the regulatory frameworkfor'ﬁre
protectlon WestCAN s remedy liesin a petition for rulemakmg pursuant to 10 C.F.R. § 2.802;to

the extent 1t wrshes 1o ask that the NRC initiate an enforcement action to address some 1nchoate '

'matter of nonCompliance, its course is through a petition pursuant to 10 CF.R. § 2.206. In any

252 Ppetition at 92.

253 See Petition at 92-95.
B _at9_’5.'

5 Id. at 95-98:
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- event, however, Proposed Contenﬁon 9 seeks relief which the Board cannot grant and, for these
many reasons, is not admissible and should be denied in its entirety.

10.  Proposed Contention 10

Contention 10: (Unit- 2) Cabie éeparaﬁbn for Unit 2 is non-complianf, fails to
meet separation criteria and fails to meet Appendix R criteria. This has been a
known issue since 1976; and again in 1984, yet remains non-compliant today.?*®
' ‘This prol-)(;Sed coﬁtention alleges that electr’icél separation 1n Unit 2 “was done under
‘unapprm‘/ed.(\:ritéria as noted in Contentions 22-26." ‘The thrust of this contention seems to be.
that, with respect to cable separation iﬂ Unit 2, tﬁe Applicant has failed to usé appfoved design
criteria and, as a conséquencé, the aging rhanag'emerit prdgra"m in the LRA.is “meaningless.” >
As discussed more fullva below in .résponse to Proposed Contentipns 22-25, Entergy_
'oppoé,es'the admissioﬁ of Proposed Cﬁ;ltention .10 on the groimd that it fails to satisfy any of the
admisgibility standar(is set forth in 10 C.F.R. § 2..390(t)(.1). Specifically, Propose_d Conteﬁtion |
_ 10 should ‘not be‘ admitted because WestCAN .has failed to: (1) provide a specific statefnent of the
issue of law or fact that it wishes to raise or controvert contrary to 10 C.Fv.R. § 2,309(t)(1)(i); 2
~ provide a brief exblanation of the factual or legal bases of the contention contrafy 'té 10 CFR.
§ 2.309(H(1)(i1); (3) .demon_strate that the issues raised are within the scope of this license
renewal proqeediﬁg contrary to 10 C.F.R. § 2.309(6(1)(iii); “) derﬁonstrate that the issues raised .
g are material to the NRC’s licensing decision in this c_aée contrary to iO CFR § 2.309(1)(1)(iv);
(5) provide adequate factual | and/or | expert supp_éft for the pvroposed cOﬁtention' contrary to

_ 10. CFR.§ 2.309(f)(1)(v); and (6) demonstrate that a genuine.-dispﬁte exists with the ‘Applicant

on a material issue of law or fact, contrary to 10 C.F.R. § 2.309(f)(1)(vi). In addition, Proposed

26 Id. at98.
257 Id

CP qd a9y,
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* Contention 10 improperly challenges the ‘Commission’s regulations at 10 CFR Part 54 and
other aspects of the NRC’s regulatory process. |

It is apparent from WestCAN s vague descnptlon of the issue it seeks to raise that ‘the
matter lacks the requisite spec1ﬁ01ty to be admitted in this proceedlng WestCAN states in only
the most conclusory terms, that cable separation in Unit 2 violates General Design Crit‘eria as
uvell as Appendix R, and, for that reason, the “aging managernent program describ'ed 1n the
Applicants’ LRA is meaningll_ess.”259

Furthermore Proposed Contention 10 is prernised on an erroneous assumption' i.e., that
" Indian Point Unlt 2 must comply with the GDC.2® WestCAN with no 1dent1ﬁcat10n of a
spe01ﬁc GDC that is allegedly being violated, simply asserts that “[t]his approach fundamentally
violates general design cntena, and does not comply w1th even the draﬁ criteria issued July 11,
1967 orf with ,'Appendix R criteria.”*¢! |

| The GDC, which are contained in Appendix A to 10 C.F.R. ]'PartASO', estahlish minimum

requirements for the principal design criteria ‘for water-cooled nuclear power plants. As set forth
‘in NRR Office Instruction' LIC-IOO, Revision‘ 1, the GDC are not applicable to plants with
construction permits issued prior to May 21, 1971. The construction permits for Indian Point
Units 2 and 3 were 1ssued before that date; on October 14, 1966, and August 13, 1969,
respectively Thus the GDC do not apply to those plants. Indeed one of Petitloner s exh1b1ts
_(EXhlblt' M) confirms this fact and sets forth the Commission’s sound rationale for not applylng
the GDC to such plants. In'the Staff Requirements Memorandum (“S.R_M”_) associated with

SECY-92-223; the Comrnission stated: |

259 Id.

260 petition at 98.

- 261 Id
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The Commission (with all Commissioners agreeing) has approved
the staff proposal in Option 1 of this paper in which the staff will
not apply the [GDC] to plants with construction permits issued
prior to May 21, 1971. At the time of promulgation of Appendix
A to 10 CFR Part 50, the Commission stressed that the GDC were.
not new requirements and were promulgated to more clearly
articulate the licensing requirements and practice in effect at that
. time. - While compliance with the intent of the GDC is important,
each plant licensed before the GDC were formally adopted was
evaluated on a plant specific basis, determined to be safe, and
licensed by the Commission. Furthermore, current regulatory
processes are sufficient to ensure that plants continue to be safe
and comply with the intent of the GDC. Backfitting the GDC
would provide little or no safety benefit while requiring an.
extensive commitment of resources. Plants. with construction

permits issued prior to May 21, 1971 do not need exemptions from
the GDC.*?

The foregoing, in conjunction with WestCAN’s vague statement that “[t]his issue relates
) to Appendii( B of the Applicants LRA,” fails to satisfy even the most generous reading of tne
basis and- specificity requirements of 10 C_.F.R. § 2.309A(t)(1)(i)' and (ii). Furthermore, the issues |
raised by WestCAN relate to the adequacy of the CLB. As such, they are not w1th1n the scope of
license renewal or material to the Staff’ s review of the LRA contrary to 10 CFR.
§ 2.309(t)(1)(iii) and (iv). Finally WestCAN provides no citations to the relevant portions of the
LRA in its contention, nor does it attempt to explain how the “aging program” to which it
obiiquely, alludes is deﬁcient. As the Cornrnission stated in Oconee, '“it is not unreasonable to
| biexp‘ect a petitio'ner to»provide additional 'informatiori corrobOrating the"existence of an actual'
safety problem. Documents expert opinion, or at least a fact bascd argument are necessary 263
_‘ WestCAN has p_royided none of the types of support spemﬁed by the Comm1ssion. Accordingly,

Proposed Contention 10 lacks adequate support and does not provide sufficient information to

262 Memorandum from Samuel J. Chalk, Secretary to James M. Taylor, Executive Director for Operatlons .

“Subject: SECY- 92-223 — Resolution of Deviations Identified During the Systematic Evaluation Progra
(Sept. 18, 1992) (WestCAN Exhibit M). ‘

23 Oconee, CLI-99-11, 49 NRC at 342.
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show that a genume dlspute exists with the Applicant, contrary to 10 C.F.R. § 2. 309(f)(1) (v)

~.and (vr) It should be summarily denied.

11.  Proposed Contention 11A

Contention 11A: (Unit 2 and Unit 3): The Fire protection program as described
on page B-47 of the Appendix B of the Applicant’s LRA does not include ﬁre
. ‘wrap or cable insulation as part of i 1ts aging management program

WéstCAN, in this proposed cOntention, contends that the LRA is deficient becatise it
does not have an aging man:igement program for fire insulation, \ivhich, it argues, is required by .
10 CFR § 54.4(a)(3). WestCAN further claims that this alleged omission, in light of the cable
o 'separatlon and insulation des1gn deﬁmenmes it suggests 1n its Proposed Contentions 5-10,
urportedly renders the LRA madequate and inaccurate.
“To the extent that Proposed_'Contentio_n 11A chatllenges ai current»operationalv_program (as
_ WestCAN explicitly suggests),”®® WestCAN’s course of action is through a petition for NRC
action under 10 C.FR. § 2.206. The Board herein _eannot grant it such relief, thereby rendering
the proposed contention inadmissible in this respect per 10 CFR. § 2.309(f)(1)(ii1) and (iv). But
_ further, in terms of setting forth a contention with adequate basis and specificity, the proposed '
contention must fail. - Other than a cursory statement with respect to the issue it wishes to raise,
the Petition sets forth no foundatiorimno referenced. expert affidavits or declaration or the like—
that might lend support to its ergnrrient.zm' | | | |
Moreover, WestCAN’s continue_d reliance ,. on the" prior ﬁre—protection exemption,

discussed at length in other proposed contentions, does not remedy these 'sh0rtcomings as

 detailed. above. WestCAN has not established that any of these contentions have a nexus to

%4 1d.at99.

+ 25 Id at 101.

. 266 Id

%7 See Yankee, CLI-96-7, 43 NRC at 262. -
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lioense renewal. More is required by _the NRC’s admissibility requirements before a contention “
can be admitted and a full hearing is warranted; The Commission prOmulgated those |
requi_rements to-focus the adjudieatory process-on disputes “susceptible to resolution,” to p_rovide
notice of the "‘spec_iﬁo gﬁevances” of petitioners, and to “ensure that full_adjudieatory hearings
are triggered only oy those able to proffer at leaet some_minimal factual and legal foundation in

#2683 WestCAN has not come remotely close to meeting the

support of their contentions.
| Commission’s threshold 'adjudicatory requirements and their underlying purposes.
Notwi_thstanding theee pleading inﬁrmities, WestCAN ’s. allegatione concerning the
~-exclusion -of “fire Wran” and “cabie insulation” from 'the IPEC Fire Protection Program are
.r'nisdirected. Fire.wrapbis; addressed in Sections 2 and 3 of the LRA. See LRA Table 2.4-4, Bulk‘
Commodltles - Component Subject to Agmg Management Revrew at 2.4-38; LRA Table 3.5.2-
4 Bulk Commodltles - Summary of Aglng Management Rev1ew at 3.5- 70 As LRA Table
3.5.2-4 indicates, ﬁre wrap is addressed by the F1re Protectron Program.
Cable insutation is addressed in LRA Section 3.6, Electrical and Instrumentation and
Controls.v See LRA Table 3.6.1, Summary- of Aging Management ProgMS for the Electrical
. and 1&C Components Evaluated .in Chapter VI of the GALL Report, at 3.6-9 (item # 3.6.1-3);
| _ LRA Table 3.6.2-1, Electrical Cornponents - Summary of Aging Management at 3.6-15. - Table
, 3,6.2_1>‘indicat'es.‘ thzit cable insulation is addressed thfou’gh the Non-EQ Insulated Cables and -
| Connections Program, which is deécribed'in’ Section B.1.25 of Appendix B of the LRAV As
.' reﬂected in LRA Table 3. 6 2-1, that program is consistent with the. GALL Report aging

management pro gram

268 Oconee, CLI-99-11, 49 NRC at 334.
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In viéw of the above, WestCAN has not met its obligation undér 10 CFR
§ 2.309(f)(1)(vi) to review all bertinent portions of the LRA and to identify with particularity a
geﬂui.nev dispute with the Applicant.'Whether viewed as a direct challenge to the content-of the
| LRAorasa co>ntenti'on of omission, Proposed Conténtion 1 IA should fail. Entergy has provided

the information WestCAN claims is excluded, and WestCAN does not claim that the information

is inadequate or deficient.

120 Probbséd Conténtion 11B i
Contention 11B: Environmental Impacts of an increase in risk of fire damage due
to degraded. cable insulation is not considered thus the Applicants’ LRA is

incomplete  and inaccurate, and the Safety Evaluation suppomng the SAMA

-analy51s is incorrect.®

| This proposed contentiQn posits that ther LRA for Ind_iarll Point Unit 3 does not comply
‘ wjth the fequirements of Criterion 3 of the GDC, as well as Appendix R, Sec. G.2 (and the othér
alternate requirements of that section because “it does not provide ‘enclosuré of cable and
equipment andbassoc,iated non-safety circuits of one rédundant train in a fire barrier hgving al-

2% In turn, WestCAN further suggests that the ER Severe Action Mitigation

hour. rating””).
: Alterhatives (“SAMA”) analysis féils to consider “the risk of eiectrical circuits important to

safety for faiiing td perform their function due to loss of redundant trains by fire and does hot

‘<I:'omp.a‘re vthe: costs .of_. thosé 'lafger cpnsequénces against .the cost of mitigating the vaCéident By_

.. upgrading the .relevant _cab’levand equipmenf encldsures to meet the requirements of Section G2

= of.-Ap'pen_dix R’.”Z” - |

As with Proposédv Contention 10, which this contention incorporates, Proposed -

Contention 11B is not admissible.. As more fully explained in Entergy’s response to Proposed

68 Petition at 101.
20 I4. at 102.
Mg
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Contention 10,27

the thrus_t of ﬂﬁs matter‘bears on bééic design aspécts of the faqility, allegi‘ng“
design deficiencies that, in turn, pufbdrtedly bear on fhg SAMA 'analysis prepared for lice‘nse»
renewal. As a'thfeéhold matter, IPEC Units 2 énd'3 ére not subject to the GDC. Further, to the
extent WestCAN is challenging the underll)}i.rlg design of the facility, such matters .are beyond the
sco‘pe-lof this proceeding and are inadmissible as é matter of law. As the Commission l‘iasA
admonished -r¢peatédly, “review of a license renewal abplicatibn doc_as..not. reopen isﬁues‘ relating
to a plant‘,é curre;nt licensing basis, or any other issues that are subject to routine and ongqing

regulatory oversight and enforcement.”"

Petitioner’s ciaim‘ is a textbook example of a
 contention that must be fuled inadmissible on these groﬁnds. Moreover, contra'ry' to the
requirementsvof 10 C.F.R. § 2.309(H)(1)(ii) and (v), WestCAN has failed to provide any basis or
factual suppoﬁ,for its claims in this proposed coniention. | | |

Even when contorted and recast as a “SAMA coﬂtention,” Proposed Contention 11B still
fails to meet the Commission’s admissibility requiréme_:nts. _Wes)t_CAN.’s single séntence
regarding SAMA analysis, which contains no references to the IPEC ER and the »SAMA analysis
_ contained the;rein, is grossly insufficient. Proposed Contention 11B withqut question fails to
meet the admissibility requirements of 10 C.F.R. § 2.309(f)(1), by virtue of its conclusory nature
and Acomﬁléte lack of fa‘ctual or expert opinion support. . Section '4.21.5.4 of fhe ER (at 4-63 to 4-
71) -and Sectioﬁs E.l..3_.'2 and E.3.3'.2 of Appendi); B vto- the ER pfov-ide detai1¢d information
| re“gérding thé ﬁré’ anal.ysis corripdheht of the IPEC IPEEE and SAMA anaiysés, includihg the V‘
cbnéervétive assumptions built into those analyses. Petitio.nf:.l~ makes no mention o.f: those ER

sections and certainly does not challenge their content or adequacy in any way.

- 22 Supra at 55-58.

2 AmerGen Energy Co., LLC (Oyster Creek Nuclear- ‘Generating Statlon) CLI 06 24, 64 NRC 111, 117-18 (2006) '
- (citing Turkey Point, CL1-01-17, 54 NRC at 8- 9)
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Addiﬁona‘liy, Pfop’osed Contention 11B flies in the face of a key Commission admonition
* concerning proposed SAMA contentions. The Commission has held that SAMA analysis
requires a weighing of the cost to implement the SAMA with the reduction in risks to public

health, occupational health, offsite and ;‘)nsite'; propert}'r.w.4

As éﬁch,_ "pe.titioners Who_ “do[]
. nothing to indicate the apprékifnate reiative cost aﬁd benefit o‘f the SAMA” are not entitled to .a
'.full adjudicat;)ry hearing.275 The Commission aptly observed that, “[w]ithoﬁt any notion of cost,

it is difficult to assess whether a SAMA may be cost-beneficial ‘and tthus warrant serious

consideration.”?’® _Thus; even if Pétitioher’s proposal to “upgrade” IPEC cable.’and équipment _
enclosures could be cor.llsti'ued as a SAMA (rather than a clear cha.llenge to an N_RC-appﬁved
e)semption and the IPEC CLB), Petitioner fails to show- it would be cost'-b‘eneﬁ(‘;ial. : In
conclusion, the Commission’s -observation in McGuire coﬁld hardly be more beﬁttiﬁg to

WestCAN and its Proposed Contention 11B: “The VCommislsion is'unwilling to throw open ité

hearing doors to Petitioners who have done little in the way of research or analysis, provide no
expert opinion, and rest merely oﬁ unsupported conclusions about the ease and lviiability of their

proposed SAMA.."2"

2™ Duke.Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2), CLI-02-
17,56 NRC 1, 7-8 8 n.14 (2002).

5. [d, at 11-12. |

P Id. at 12,

277 Id .
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13. ‘Proposed Contention 12

Contention 12: Entergy either does not have, or has unlawfully failed to provide
the Current License Basis’ gCLB) for Indian Point 2 and 3, accordingly the NRC
must deny license renewal o

This proposed contention asserts that the CLB for Indian Pomt Units 2 and 3 are

unknown and have -not been made available to extemul stakeholders. The latter farlure
. WestCAN ~contends, is c’ontrary,' to the_ requirements of 10 C.FR. §54.3.* ‘Based on the
foregoing, WestCAN then argues that it did not have acce_ss to CLB inforrnation and should not
have been required to ﬁle its petition for leave to intervene and request for hearing untit it had
such zliccess.280 WestCAN.. also 'compiains thet “[n]either the NRC staff nor the Appli.cant had
made the list of such grants of Exemptions, Exoeptions and Deviations available to Stakeholders
and interested parties, despite multiple request_sf’ﬂm In the end, it argues that the LRA st be
‘denied because of the unayai'lability of such a list, and “because. the Current Lieense Basis is
required for license renewal under 10 CFR 2.336 [is].una'vailable and unknown.”?%*

Once again, . WestCAN s Proposed Contentlon fails to satisfy the requlrement of

10 C.F.R. § 2.309(f). Entergy opposes the admission of proposed Contentron 12 on the grounds
that it (1) lacks a factual or legal foundati_on,‘ contrary to 10 CFR. § 2.309(t)(1)(i);.(2) raises

issues beyond the scope of this proceeding, contrary to 10 CF R, § 2.309(H)(1)(i1); and (3) fails

28 Petition at 103. .

279 Id.

20 Petition at 103- 106
- 281

Id. at 106. Entergy notes that WestCAN refers to purported requrrements in 10 CFR. § 2.390 (Petrtron at 103) .
and 10 C.F.R. § 2.309 (Petition at 104) that the CLB must be made available to them. Although it is unclear

" whether WestCAN intended to cite both regulations, or simply transposed numbers, neither, in fact, contains
such explicit requirement, although the former generally guides the public availability of Commission -
documents.

22 74 The regulation cited, 10 C.F.R. § 2:336, addresses the discovery process to be nnplemented in the event

that, in the first instance, a hearing is granted. It is simply premature and unnecessary to speculate at this
Jjuncture what iriformation might be called for and provided in the future.
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to establish a genuine disputer with Applicant on a materigl issue, contrary to 10 C.F.R.
§ 2.309(f)(1)(v1). First, the proposed contgntion 'impermissibly challénges 10 CFR Part 54—
and thﬁs is beyond scope%because it asserts that Entergy is réquired to compile and make
' .avaiiable the entire CLB for IPEC as paft of the LRA process. ’WestCAN is fundamentally
mistaken. The Commission specifically considered and. rejected that notion in tﬁe 1991 and
 1995' license .renev.val rulemakings, notiﬁg that “tc]bmpilation of the CLB is ﬁﬁnecessary to
perform allicense renewal review."’-283 The Commission discussed this issue at length in the 1995
Statemént of Considerations, in which in 'rejected;Public_ Citizen’s suggestion that the plant-

specific CLB should be compiled and that the NRC should verify compliance with the CLB as

84 -

part of the license renewal process.”®* First, the Commission. explained the basis for its

disagreement with Public Citizen:_'

The Commission disagrees with the commenter, and points out that
the proposed rule did not explicitly require the renewal applicant to
compile the CLB for its plant. "The Commission rejected a
‘compilation requirement for the previous license renewal rule for
the reasons set forth in the accompanying SOC (56 FR at 64952).
The Commission continues to . believe that a prescriptive
requirement to compile the CLB is not necessary. - Furthermore,
submission of documents for the entire CLB is not necessary for
the Commission’s review of the renewal application. . . .[T]here is
no compelling reason to consider, for license renewal, any portion
-of the CLB other than that which is associated with the structures
and components of the plant (i.e., that part of the CLB that can
suffer detrimental effects of agmg) All other aspects of the CLB
. have continuing relevance in the license renewal period as they do
ini the original operating term, but without any association with an
aging process that may cause invalidation. From a practical
‘standpoint, an applicant must consult the CLB for a structure or
‘component in order to perform an aging management review. The
CLB for the structure or component of interest contains the:

8 Final Rule, Nuclear Power Plant Llcense Renewal; Revisions, 60 Fed Reg. at 22 465 22 481 Final Rule,
Nuclear Power License Renewal; Revisions, 56 Fed. Reg. at 64,967.

2% Note that the CLB is fully defined in 10 C.F.R. § 54.3(a).
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information describing the functional requlrements necessary to
~ determine the presence of any aging degradatlon

- Second, the Commission explained why and how the CLB already is available for review by the
NRC and members of the public:

' The definition of CLB in Sec. 54.3(a) states that a plant’s CLB
consists, in part, of “a licensee's written commitments . . . that are
docketed . . . .” Because these documents have already been .
submitted to the NRC and are in the docket files for the plant, they
are not only available to the NRC for use in the renewal review,
they are also available for public inspection and copying in the
Commission’s public document rooms. Furthermore, the NRC
may review any supporting documentation that it may wish to
inspect or audit in connection with its renewal review. If the
renewed license is granted, those documents continue to remain
subject to NRC inspection and audit throughout the term of the
renewed license. The Commission continues to believe that
resubmission of the documents constituting the CLB is
un_necessary.286 e

Finally, the Commission rejected the argument that the CLB requires “reverification,”
stating as follows:

[TThe Commission had concluded when it adopted the previous
license renewal rule that a reverification of CLB compliance as
part of the renewal review was unnecessary (56 FR at 64951-52).
Public Citizen presented no information questioning the continuing

- soundness of the Commission's rationale, and the Commission
reaffirms its earlier conclusion that a special verification of CLB
compliance in connection with the review of a license renewal
application is unnecessary. The Commission intends, as-stated by
~_the commenter, to examine the plant-specific CLB as necessary to
‘make a licensing decision on the, continued functionality of
‘'systems, structures, and components subject to an aglng
management reView and a license renewal .evaluatlon. This
activity will likely include examination of the plant itself to
understand and verify licensee activities associated with aging
management reviews . and actions being taken to mitigate
detrimental effects of aging. -After consideration of all comments
conCerning the compilation of the CLB, the Commission has

e Final Rule Nuclear Power Plant License Renewal R€VlSlonS 60 Fed. Reg at 22,474,
26 Id. (emphasis addéed).
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reconfirmed its conclusfon made for the previous rule thdt it is not
necessary to compile, review, and submit a list of documents that
~ comprise the CLB in order to perform a license renewal review.*%’

In view of the above, Propbsed Contention 12 lacks a legal basis énd raises issues that |
can have no beéring on th_é outcome of this proceeding. It also lacks adequate factual or ¢xpert '
support In pérticulaf, the supposed “GAO ipvestigation” report citea by Petitioner (WestCAN
Exhibit X) is actually a 200.3 NRC Ofﬁce'. of the Inspector Genéral Event Inquiry réport :
o cohceming NRC oversight of .operat.ions at IPEC Unit 2.*®® The report speciﬁcally coﬁcerns :

iésues related to combliance with certaiﬁ current term design basis commiﬁnents, and heﬁce hés

no nexus to license renewla'l. Thus; the report, which Petitioner inexcusébly'fails to explain or-
reference with any specificity, provides no fac_tﬁal basis for WestCAN’s ciaim§ in this license

renewal proceeding. The Licehsiﬁg Board should :“not Be expected fo sift unaided through large
'swaths [of Vloluminous. petitioner exhibits] in ordervto piece together and discern a partY’s

: ‘p.articular concerns or thé grbunds for its‘claims.”zsg_ |

In sum, the Board must reject Pfoposed Contention 12, as it does not meet the

© requirements of 10'C.E.R. § 2.309(f)(1)(i)-(vi).

‘287 Id (emphasis added).-

. 28 Office of the Inspector General Event ‘Inquiry, NRC Enforcement of Regulatory Requirements and
- Commitments at Indian Point, Unit 2, Case No. 01-01S (Apr. 25, 2003) (WestCAN Exhibit X).

% Hydro Resources, Inc., (P.O. Box 15910, Rio Randro, NM 87147) CLI-01-4, 53 NRC 31, 46 (2001).
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14. Proposed Conte’ntion 13

Contention 13: The LRA is incomplete and should be dismissed, because it fails
to present a Time Limiting [sic] Aging Analysis and Adequate  Aging
Management Plan, and instead makes vague commitments to manage the aging of -
" the plant at uncertain dates in the future, thereby making the LRA a meanmgless
and voidable “agreement to agree. »290 :
In short, WestCAN generally, and without explanatory detail, contends that the NRC

23 13

cannot approve the LRA because it allegedly contains “uncertain,” “undefined,” and.

“unenforqeable” c'ommivtr_nen’ts.291

Entergy opposes the admission of Proposed Contention 13 becéuse it(1)is nof supp'orted. »
by facts or expert opinion, contrary to 10 C.F.R.‘§ 2.309(H(1)(v); (2) fails ‘tovraisej a genuine
disput.e with the Applicant oﬁ a material issue of law 6r fact, contrary to‘ 10 CFR.
§ 2.309(f)(1)(vi); and (3)'impermissibly-rchall-engeé 10 C.F.R. Parts 50 and 54, contrary to
"10CFR.§ 2..335(a). Ironically, WestCAN’s proposed co?tention suffers from the very defect
of which it complains—vagueness or léck of 'spéciﬁcity. WestCAN completely fails to provide
references to s_peciﬁc bortions of the'application that it diéputes, nof provide s_uﬁporting reasons
~ for each disp.ﬁte,..afs required by 10 C.F.R. §2.309(f)(1). instead, it refers generically to
undeﬁned Aging Management Plans and TLAAs. The only example provide;d by WestCAN is
| anAalleged‘cor‘nmit‘ment made by Entergy over 307 years ago ‘;to design and build a closed cooling'
system,"’r the ‘relevance. of .whi'ch in’ this procéeding is unc]éar and léft unaddressed by
WestCAN.** Indeed,_ WestCAN devo_tes mos)fof its “éupporting” discussion' to unfounded

~criticism of the NRC and a less than cogent explication of the so-called “agréément to agree.”>”

2 petition at 106.
B 14 at 106-112:
22 petitionat 111.

3 Id. at 109-10.
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That discussion cannot sufﬁce' as another flaw, for the féctual or doeumentary support necessary
to justify admission of the contention pursuant to 10 C.F.R. § 2.309(H)(1)(v).

. Finally, by rebukmg the NRC for its reliance on apphcant/hcensee comm1tments
WestCAN mounts yet another impermissible challenge to the regulatory process, pr_esumably
implicating both Part‘SO‘ and 54. Applice.nt/licensee cemnﬁtments, whether made in a license
apnllcation or associated documents »(e.g._, UFSAR), are a common and necessary‘ component of
Acu'rrent :ten'n and renewal licensing and regulatol'y processes. Such commitments are, by :

. deﬁnition, part of the CLB as defined in 10 C.F.R. § 54.3(a). NRC licensees must,cornply with
cornmitments that are part.of the licensing basis for tlleir fdciliti_es, even if such commitments 'd'o.
'Vnot:tal(e the form of formal license cond.itiens..294 To theex.tent Petitioner is challenging this
aspect of the regulatory process, integral to Parts 50 and 54, it is seeking relief which the Boatd -
cannot grant and raising an issue beyond the. scope. of this proceeding, eontrary to 10 C.F.R.
§ 2.309(f)(1)(iii). Furthe_rmore, both the‘ Commissien and its Licensing Boards have “long.

295 or “to impute to [a

declined to assume that licensees will refuse to meet their obligations
licensee] an intention to act in derogation of its formal commitment to the NRC Staff?*® Thus,

- Proposed Contention.13 must be denied in its entirety.

TP See Przvate Fuel Storage LL.C. (Independent Spent Fuel Storage Installation), CLI-03-8, 58 NRC 11 21 .
(2003).

¥5 Pac. Gas & Elec Co. (Dlablo Canyon Nuclear Power Plant, Units 1 & 2), CL1-03-2, 57 NRC 19 29 (2003)
2% Oyster Creék, LBP-06-07, 63 NRC at 207.n.14. ’
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15.. Proposed Contentiorl 14
| Contention 14: The LRA Supmitted fdils to include Final .Licenvse Renewal
Interim Staff Guidance. For example, LR-ISG 2006-03, “Staff guidance for
’ preparmg Severe Accident Mitigation Alternatives. »297
WestCAN asserts that the LRA farls to follow the gurdance contamed in Intenm Staff
' Gurdance (“ISG”) LR-ISG-2006-03. 298 As WestCAN acknowledges, in LR-ISG- 2006-03, the
NRC endorsed the use of NEI-05-01, Revision A, by hcense.renewal applicants.?* Specifically, |
| thé Staff “recommend[ed] that applicants for license renewal -follow the guidance provided in
NEI-05-01, Revision A,” insofar as it “describes‘ exisring NRC regulations and facilitates
~oomplete preparation of SAMA analysis submittals."’mo»
~ Entergy opposes the adrnissioﬁ of Proposed Contention 14 because it fails to establish a
genuine dispute With, the Appiicant on a material issue of law or Ifact, .contrary to 10 CF.R.
§ 2.309(t)(1)(vi). WestCAN’s assertion that Entergy did not follow LR-ISG-2006-03 is iricorredt
and contrary to the LRA. At the time Entergy subrnitted the LRA, LR-ISG-2006-03 had beeh |
rssued in draft form for public-comment. As dlscussed in NEI 95- 10, the NRC encourages
apphcants for license renewal to address proposed ISGs in thelr apphcatlons Consrstent with
the NRC’s direction, Entergy specrﬁcally addressed LR-ISG-2006-03 as follows:
_' This ISG [LR-ISG—2006-03],' issued for comrnent by the NRC,
recommends that applicants for license renewal use guidance

‘document NEI 05-01, Rev. A when preparing SAMA analyses.
‘The IPEC SAMA analysis provided as a part of Appendix E ‘is -

»7 Petition at 112. .
Letter to A. Marion (NEI) from P. Grllespre (NRC NRR) encl. at 1.(Aug. 10 20006) (Proposed chense Renewal
Interim Staff Guidance LR-ISG-2006-03: Staff Guidance for Preparing Severe Accident Mitigation Altematrves
(SAMA) Analyses), available at ADAMS Accession No. ML062220367

299

- NEI 05-01, Severe Accident Mitigation Alternatives (SAMA) Analysrs Guidance Document, Rev. A (Nov .
2005), avazlable at ADAMS Accession No. ML060530203. '

© 300 g
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304

consistent wzth the guidance of NEI 05-01 as dzscussed in thzs
ISG 301

- Thus, Entergy did in- fact prepare the IPEC SAMA analysis in accordance with NEI 05-01,
Rev181on A Proposed Contention 14 falls to 1dent1fy any deﬁmency in the LRA® 1t is

- therefore 1nadm1351ble and should be denied.

16. P_roposéd Contentidn 15
. Contention 15.: Regulations pro&ide that in the event the NRC approves the LRA,
the old license is retired, and a new superseding license will be issued, as a matter
_of law § 54.31. Therefore all citing [sic] criteria for a new license must be fully
considered including population density, emergency plans and seismology, etc.’®
- In its proposed contention, WestCAN recognizes that a superseding operéting license will
be issuéd to Entergy in the event .that its LRA is approved by the NRC. It fOllOW/S, according to
WestCAN, that a necessary underpinhing fdr issuance of a “new” license is a full‘review and -
evaluation of the facility using the requirements of all siting criteria.’® As éxﬁléihed below, it is
~ at this juncture that Proposed Contention 15 diverts from iO-C.F.R. Part 54. |
Withb little more fhan a reéitatidn of the Commission’s siting criteria; WestCAN would .
have it thait,' to | the. extent a “new” iicense requires a. full evaluation of the  NRC’s.
géology/seismology, hydrology, population/siting (including atmospheﬁc dispersion modeling),
emergency planning; seéurity planning, water -. quality and nearby industrial, military and
transﬁortation facilities réquirements,’ such an g\éaluati'on must be-duplicafed prior to issuénée of

a renewed operéting license. This proposed contention is an unabashed, broadside challenge to

' LRA at 2.1-21 (emphasis added).

3% In any-case, NRC guidance documents do not carry the binding effect of regulations. As such, a licensee is free

either to rely on the guidance or to take alternative approaches to meet its legal requirements, as long as those

approaches are found acceptable by the Commission or NRC Staff. See Curators of the Univ. of Mo, CLI-95 8,
41 NRC at 398. :

303 petition at 113.”

Petition at 113-123. In support of this proposed confention, WestAN seeks to incorporate its Proposed
Contentions 16, 17, 18, 19, 20, 35, 36, 37, 49 and 50.
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the entire regulatory framework for license renewal .set forth in 10 C.F.R. Part 54, and must be
rejected pursuant to 10 C.F.R. § 2. 335(a)
WestCAN s proposmon is utterly devoid of any apparent recogmtion of the lengthy,
‘pubhc rulemaklng process that careﬁally crafted an appropnate regulatory framework for the »
renewal of operating licenses, or of the myriad Comm1ssmn and Licensing Board adjudicatory
decisions interpreting and upholding the proper scope of agency review of license renewal
~ applications. As more fully addressed in the introductory discussion of this Answer,305 the
Commrss1on has spec1ﬁcally limited its license renewal safety review to the scope of matters
-specified in 10 C F. R §§ 54. 21 and 54. 29(a)(2) The focus of the license renewal review as
deﬁned therein is limited to the management of aging -of certain systems, structures and
components, and the review of “time—limited ’aging analyses,’_’vso as to ensure continuation of
intended functions, consistent wi_th_ the CLB, throughout a period of extended plant operation.>®
Speciﬁcally,'_applicants must “demonstrate how their programs will be effective in managing the
effects of aging during the proposed period of extended operation,” at a “detailed. . . .
;component' and structure level,” rather than at a more generalized ‘system level.””® In
ac’cordance with 10 CFR §§ 54.19, 54.21, 54.22,‘ 54.23, and 54.25, an LRA must contain
_ genera1- in-forr_natiOn, an IPA, an eyaluation of TLAAs, a supplement to the plant’s UFSAR '(and‘
o penodlc changes to the UFSAR and CLB) dunng NRC rev1ew of the apphcation changes to the

plant s Technical Spec1ﬁcations to manage the effects of aging during the extended period of

N Sectlon IV.B.1., supra. .
3% See Turkey Point, CLI-01-17, 54 NRC at 7 8; McGuire, CLI 02-26, 56 NRC at 363.

207 Turkey Point, CLI-01-17, 54 NRC at 8 (quotmg Final Rule, Nuclear Power Plant License Renewal Revrslons
60 Fed. Reg. at 22,462). If left unmitigated, detrimental aging effects can result from, for example, metal
fatigue, erosion, corrosion, thermal and radiation embrittlement, nucrobiologically mduced éffects, creep, and
shrinkage. See Turkey Pomt CLI-01-17, 54 NRC at 7-8.
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' or)eration, and a 'supplemcnt to the ER that complies with the requirements of Subpart A of 10'
C.F.R. Part 51. | |

To meet the requirerrrents of Part 54, applic_ants generally rely upon existing programs;
- such asA inspection, testing, and qualification programs. _.Some new actiVi.ties or program
augmentations also may be necessary for purposes of license renewal (e.g.,' one-time inspections |
of structures or components). The NRC’s GALL Report, which provides the technical t)asis for
tlre SRP for license renewal, corltains the NRC Staff’ ] generic evaluation'cf existing plant
‘ programs and documents the technical bases forvdetennining the adequacy of existing r)rograms,_
with or without modiﬁcation,‘ in order to effectively manage the effects of 'aging duﬁng the
perioci of exteuded plant operation.

The evaluation results documented in the GALL Report iudicate that many Aexisting
‘programs are adequate to manage the aging effects for partlcular structures or components for
license renewal without _change.» - The GALL Report also contains recommendations
concerning specific areas for which‘ existing programs should be augmented for. license
renewal > Thus, programs that are consistent with the GALL Reccrt are generally accepted by
the Staff as adequate to meet the license renewal rule.31°

In much the same way,. the Commission has ‘ statect that
“[a]djudicatory hearings in individual license renewal proceedings
“will share the same scope of issues as our NRC Staff review, for
our hearing process (like our Staff's review) necessarily examines
only the questions our safety rules make pertinent.”*'! Thus, the
“potential detrimental effects of aging that are not routinely

addressed by ongoing regulatory oversight programs” is the issue.
that defines the scope of the safety review in 11cense renewal

3% See GALL Report, Vol. 1, at 1.
3 Seeid. at4.

310 See id. at 3.

' Turkey Point, CLI-01-17, 54 NRC at 10; see also Final Rule Nuclear Power Plant License Renewal; Revrsmns

60 Fed. Reg. at 22,482 n.2.
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proceedings.>’> The NRC’s license renewal regulations thus
deliberately and sensibly reflect the distinction between aging
management issues, on the one hand, and the ongoing regulatory
process (e.g., security and emergency planning issues) on the
other.’® The NRC’s longstanding license renewal framework is-
premrsed upon the: notion that, with the exception of agmg
management issues, the NRC’s ongoing regulatory process is
adequate to ensure that the CLB of operating plants prov1des and
maintains an acceptable level of safety 34

- For that reason, the ‘Commissiorl concluded that requiring a full reassess_rhent ot’ safety
issues that were ;‘thoroughly reviewed when the facility was first licensed” and continue to be
“routinely monitored and assessed t)y ongoing agency oversight and agency-mandated licensee
programs” would be .“both unnecessary and wa_steful.”3 13 The Commission reasonably refused to -
“throw o'pen.the‘ full gamut of provisions in a plant’s current licensing basis to re-analysis during |
' the license renewal review.”'® | |

WestCAN’s choice is clear: To the extent it believes that the regulatory frellmework‘for, ’ |
license rene\;\(al is so broédly and generically deﬁcierrt——-and_th‘e scope of its proposed contention
makes clear that it transcends simpiy Indian Point—it may file a petition for rulemaking pursuant

to 10 C.F.R. § 2.802. In this proceeding, however, this proposed contention should be denied as

it seeks relief the Board cannot grant it, pursuant t0 10 CF R.§ 2.309(f)(1)(iii).

1

2 Turkey Point, CLI-01-17, 54 NRC at 7 (emphasis added).

1 Specifically, in developing Part 54 the NRC sought “to develop a process that would be both efficient, avmdmg

duplicative assessments where possible, and effective, allowing the NRC Staff to focus its resources on the most
significant safety concerns at issue during the renewal term.” Id. at 7.

1% See Final Rule, Nuclear Power Plant License Renewal; Revisions; 56 Fed. Reg at 64,946. The term “current
_ licensing basis” is defined in 10 CFR. § 54.3. See also 10 C.F.R. §§ 54.29, 54.30.
315
Id at7.

3 Jd at9.
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17. Proboéed:C;)ntention 16.
| Contention 16: An Upda.te'd,Seismic 'Analyéis for Indian Point must be conducted
and Applicant must Demonstrate that Indian Point can avoid or mitigate a large
earthquake. Indian Point Sits Nearly on Top of the Intersection of Two Major
Earthquake belts.317 B o '

' 'This proposed coht;antion reqommends that the Applicént be réquired to perfdmi a
seismic énalysis befdré renewal of the operating licenses.*'® Relying'oln d.isasvsociated‘quotationS'
from a number of iﬁdividuélé, and anecdotal information concerning the effects of earthquake |
© activity on the Kashiwazaki-Kariwa plan_t in Japan, as well as the 'di.s‘coveryvofA fault lines atv

- Yucca Mountain, WestCAN suggests that the seismic risks review for Indiaﬁ Point is outdated
and needs to be re;done'.3 " In this regard, if contends that seisfnié activity at Indian Point entail§
spééial risks, claiming that earthquéke risks were not considered in the context of the spent fuel.
pdols during the initial ligénéing of the facilities.*?® It apparently 'bélieves that the latter is a .‘
" matter of concern beCause.of the-hi.gh-dvensity storage ﬁsed, as well as the presence;v of. an
independent spent fuel 'storége fécili'ties at the site; the casks for whiéh; it alleges, are not
adequately designed for the seismic ﬁsk present. WestCAN adds, without clear explanatiﬁh, that
the risks associated with the spént fuel pools_ .and ca.xsksr aré both additive and ‘.‘likely E

‘multiplicative.”m

WestCAN further claims, in this proposed contention, that the effects of
aging—embrittlement, corrosion, rust, heat, exposures to chemical agents and constant

‘radiological bombardment—have weakened the facility, _rendering it more vulnerable to seismic

Petition at 123
3% 14 at 123-140.
* Id at125.

14 at 131133,
' Id. at 135-137.
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activity.**?

For this reason, WestCAN contends that this constitutes “new and significant
in’forr_nation” that must be considered.’”? |
o ~Entergy opposes the admission of Proposed Contention 16.' The contention raises issues
".Vthat are beyond the scope' of this proceeding and imrnateﬁal ‘to the NRC’s license renewal
review, lacks a’dequate factual er expert support, and fails to_show that a genuine dispute exists
with the Applicant on a material issue of law or fact , contrary to 10 IC.F.R. § 2.309(H(1)(ii),
(iv),‘ (v), and (vi). In brief,'t'he contention really is._a challenge to the adequacy of the CLB for
Units 2 and_ 3, specifically the sefsm_ié design of those units. As such, it raises issues related to ,'
the “safe ongoing operation” pf ‘IPEC, rather .then to “rnatters peculiar tp plant. aging or to the
license extension period.””** In thie tegard it ulso seeks to re-openv iesues that were considered -
and resolved 30 years ago by the NRC’s Atomic Safety and Llcensmg Appeal Board.*®
Although it is concealed by WestCAN’s tortuous logic, the thrust of Proposed Contention
161s apparent in the concludlng paragraph of the contention: “Thus, the seismic design basis of
Indian Point may not l‘egitimate_ly‘be grandfathered in for the sake of _allowing the plant’s
“continued o;')eration.”3 26 This single statement—and a fortiori the entire contention—is rife with
_ . o )

issues that exceed the scope of this proceeding and lack any nexus to license renewal, rendering

it inadmissible as a matter of law.

2 Id at 137-138.
B rd at138.

324

See American Energy Co. (Oyster Creek Nuclear Generating Station), CLI-07-08, 65 NRC 124, 133 (2007)

- (noting that such issues are properly raised in a petition to the NRC for relief-under 10 CFR § 2.206 (provxdmg
for petltlons for enforcement relief)). A

325

See Consol. Edison Co. of N.Y., Inc. (Indlan Point Units 1; 2 and 3), ALAB-436 6 NRC 547 (1977); see also

- Transcript of Meeting of Advisory Committee on Reactor Safeguards, Joint Subcommittee on. Indian .
Point/Seismic Activity (June 16, 1978).

32614, at 140.
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Toward' its objective of contesting the basic seiSmic design of [PEC Uriits 2 and 3,
‘WestCAN provides a number of third-hand quotes attributable to Dr. Sykes ztnd Mr. Seeber
regarding seismic r1sk and spent fuel pool vuln.er.ab'ilities.”_7 Irrespective of the merits of those
statements, Proposed Contention 16 plainly raises issoes beyond the scope of this proceeding.
The seismic design of Unit 2 and 3 clearly is a CLB issue_ and is not material to the Applieant’s '
-and NRC Staff’s reVievt/s of Units 2 and 3. pursuant to l-d C.FR. Part 54°%®  Thus, again,
AWestC-AN’s choice is clear: It may file a petition pursuant to 10 C.F.R. §.2.206, asking the
Commission fof appropriate action, or a petition for rulemaking to amend the scope of Part 54,
pursuant to 10 C.FR. § 2.802. But in .the oontext of this proceeding, the contention is

inadmissible and must be dismissed, in its entirety.

18. Proposed Contention 17

~ Contention 17: The population density within the 50 mile Ingestion PathwéytEPZ
of Indian Point is over 21 million, the population within in- [s1c] the 10 mlle plume,
exposure pathway EPZ exceeds 500,000.*%°
WestCAN asserts that changes in population density mandate a reassessment because this
matter “directly affects the ability to evacuate the communities surrounding Indian Point.”" As
with its other Proposed Contentions, this too seeks to raise a matter of current operational

“concern, not one within the scope of 10 C.F.R. Part 54. Moreover, it clearly constitutes an effor_t’

to reexamine matters decided in initial licensing and beyond the scope of license renewal.

21 pr. Sykes and Mr. Seeber submitted declaratxons in support-of the New York State Attomey General Proposed
Contentions 14 and 15 in this proceeding. To the extent WestCAN raises seismic issues similar to those raised
by New York State and its purported experts, Entergy refers the Board to its Tesponses to New York State .
Proposed Contentions 14 and 15 for further dlscusswn of those issues.
328 The NRC Staff has previously noted that seismic issues of the type raised by WestCAN and New York State in
_ this proceeding “are not pertinent to any consideration of a facility license renewal.” See Letter from C.

Holden, NRC to A. Matthiessen, Rlverkeeper (Dec. 15, 2004) att."at 5, available at ADAMS Accession No
ML042990090.

Petition at 140.
30 1d at 141.

329
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Notably, to the extent WestCAN seéks to liti.gate this issue because of its nefcus to emergency |
planniﬁg, the Cémmiséion exp'licitly'has found that matter to be outside the scope of issues to be
‘resolved in the coﬁtext of liceﬁsé rene.,wal.3 i

~ As discussed previouély, the Commission concluded that rcduiring a reassessment Of
safety.issue's that were “thoroughly reviewed when the facility was first licensed”. and continue to |
be .;‘routin'ely mbnitored Aand assessed by .(.)ngoing aglenc.y, oversight é,nd agency-mandated _
1icensee programs” would be ‘.‘both unnecessary and'wasteﬁ11.”3 32 The Commission Vreasonably
refused to .“thfow open vthe full 'gamuf of provisions in a piant’s current licensing basis to re-

analysis during the license renewal review.””** Emergency planning is an issue not calling for

4
1.33

-reanalysis in connection with license renewa As the Commission explained in Turkey Point,

its seminal decision on the scope of license renewal proceedings:

For an example of how the ongoing regulatory process works to
maintain safety, we can look at the issue of emergency planning.
‘The Commission has various regulations establishing standards for
emergency plans. See 10 C.F.R. §§ 50.47, 50.54(s)-(u); Appendix
E to Part 50. These requirements are independent of license
renewal and will continue to apply during the renewal term. They
include provisions to ensure that the licensee’s emergency plan
remains adequate and continues to meet sixteen performance
objectives. Through mandated periodic reviews and emergency
drills, ‘‘the Commission ensures that existing plans are adequate
throughout the life of any ‘plant even in the face of changing
demographics, and other site-related  factors. . . . [D]rills,
‘performance criteria, and - independent . evaluations provide a
process - to ensure continued adequacy of emergency
preparedness.”’. 56 Fed. Reg. at 64,966. Emergency planning,
therefore, is one of the safety issues that need not be re-examined
within the context of license renewal.”**

' See Turkey Point, CLI-01-17, 54 NRC at 10 (noting that emergency planning, which is a focus of ongoing
regulatory processes, “does not come within NRC safety review at the license renewal stage”).

2 Idat7.
314 at9.
334

Turkey Point, CLI-01-17, 54 NRC at 7.
P I at9, '
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Accordingly, this proposed contention utterly fails to ‘comply with 10 C.F.R.
§ 2.309(f)(1), and must be denied in its entirety.

19. Proposed Coritention 18

Contention 18: Emergency Plans and evacuation plans for the four counties,
- surrounding are inadequate to protect public health and safety, due to limited road
infrastructure, increased traffic and poor communications.>*

- WestCAN, in this proposed contention, seeks to challenge the overall adequacy of current
emergency plans for Indian Point.*’ Relying on a 2003 report prepared by James Lee Witt for
the State of New York, WestCAN alleges there are fundamental inadequacies in emergency
plans for Indian Point, requiring a. reexamination of such plans in this proceeding. In the
alternative, it urges that “a comprehensive evaluation of any and all resulting Environmental
Impacts and Costs of such accident pathway caused by failure of the Emergency Plans must be
included in the EIS of the LRA . . . "%

Again, this proposed contention is simply outside the scope of the aging-management
matters to be considered in-license renewal, as discussed above in response to Proposed
“Contention 17. As the Commission ‘tecently reiterated in the Millstone license renewal
'proceeding (in which it affirmed the Board’s rej ection of an emergency planning contention):
of _cou_rse, all our Part 50 regula.tior‘lsv are aimed, directly or
indirectly, at protecting public health and safety. But that does not
mean that they are all suitable subjects for litigation. in a license
-renewal proceeding. They are not. - In fact, the primary reason we -
excluded emergency-planning issues from license renewal
+ proceedings was to limit the scope of those proceedings to “age- -
related degradation unique to license renewal.” Emergency

planning is, by its very nature, n¢ithér germane to- age-related
degradation nor unique to the period covered by [a] license

339 Petition at 142.
7 Id at 142-149.
% Id. at 146-149.
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renewal application. - Consequently, it makes no sense to spend the
parties’ and our own valuable resources litigating allegations of
current deficiencies in a proceeding that is directed to future-
oriented issues of aging.”?

Accordingly, Proposed Contention 18 fails to satisfy the requirements of 10 CFR.
'§ 2.309(f)(1), and must be denied in its entirety.

20.  Proposed Contention 19

Contention 19: Security Plans. Stakeholders contend that the way the force-on--
force (FOF) tests are conducted do not prove that the Indian Point security force is:
capable to defend the facility against a credible terrorist attack or sabotage. The
LRA does not address how Security, as required under section 10 CFR 100.12(f)
and 10 CFR Part 73, will be managed during the proposed additional 20 years of
operation against sabotage/terrorist forces w1th 1ncreasmg access to sophisticated
-and advance weapons. 340 '

Plodding down the same well-worn path of inadmissible contentions, WestCAN here

proposes to litigate another aspect of the'IPEC CLB—this time the adequacy of Entergy’s

341

security plans.and readiness. In so doing, WestCAN raises another matter that is subject to -

ongoing NRC regulatory oversight and is outside the scope of license renewal. As the Licensing
Board explained in the Vermont Yankee license renewal proceeding:

The Commission has repeatedly stated that security-related issues
are beyond the scope of a license renewal review. In
McGuire/Catawba, the Commission examined whether terrorism
contentions are “sufficiently related to the effects of plant aging to
fall within the scope of the” safety portion of a license renéwal
proceeding. . CLI-02-26, 56 NRC at 364. Upon examining the
regulatory history to the license renewal rules, the Commission
concluded that “[t]errorism contentions are, by their very nature,
directly related to security and are therefore, under our rules,
unrelated to ‘the detrimental effects of aging.” Consequently, they
are beyond the scope of, not ‘material’ to, and inadmissible in, a
license renewal proceeding.” McGuire, CLI-02-26, 56 NRC at 364.
The Commission repeated this principle in Millstone when it

339 lelstone CLI-05-24, 62 NRC at 560-61 (mternal footnotes and citations omitted; emphasis in onglnal)
M0 Petition at 149-150. '

3 Id at 149-157.
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affirmed a Licensing Board decision ruling that terrorism issues
are not within the scope of license renewal proceedings. CLI-04-
36, 60 NRC at 638. In doing so, the Commission specifically
stated “security issues at nuclear power reactors, while vital, -are
simply not among the aging-related questions- at stake in a license
renewal proceeding.” Id.>* :

‘Thus, in accordance with 10 C.F.R. § 2,309(f)(1)(iii) and (iv), Proposed Contention 18
must be denied for its failuré to raise an issue that is both within the scope of this proceeding and
_material to the Staff’s findings on the IPEC license renewal application.

21. Proposed Contention 20

Contention 20: The LRA does not satisfy the NRC’s underlymg mandate of
Reasonable Assurance of Adequate Protection of Public Health and Safety

L.Swept into a smgle prdposed contentlon, WestCAN seeks to amalgamate a compendium
of alleged‘failures on the part of the NRC to take appropriate enforcement action in connection
with Iridian Point. In support it provides a catalogue. of disassoc1ated examples of purported -
radioactive releases (spent fuel pool leaks, leaks of stront1um—9() cesmm—137 and tritlum)
emergency planning deﬁ01enc1es (s1rens, evacuation plans), siting of the facility on the Ramapo '

-"tault, vulnerability to’terrorist attack, boric acid corrosion of the vessel heads' for t')othiUn'its 2
" and 3, steam generator tube issues, impending fa_ilure of a steel containment plate, storage of
low-level waste as. spent fuel, and insufficient decomrnissioning-funds.:‘43 But beyond this‘
:.catalo'gu'e of conjecture, WestCAN has ‘failed. to raise an issue, in the context :o"f l’roposed

Contention 20, with a demonstrated nexus to 10 CFR Part 54. This failure 'is' conspicuous,

_'notwithstand-ing its sweeping coriclusion that the “LRA does not offer an aging management plan

2 Vermont Yankee, LBP-06-20, 64 NRC at 172-73 (internal footnote omitted). See also Final Rule, Nuclear

Power Plant License Renewal; Revisions, 60 Fed. Reg. at 22,475 (stating that “physical protection (security) _
[is] not subject to physical aging processes”. that are the focus of the NRC’s license renewal review); 56 Fed.-

Reg. at 64,967 (stating that “a review of the adequacy of existing secunty plans is not necessary as part of the .
" license renewal process™). :

343 Petition at 157-165.

-83-



that will give Reasonnble of [sic] Public Health-and Saféty at Indian Point,- and therefore the
NRC must deny the Applicant’s _LR}A.”344

- The matters identified by WestCAN in this proposed contention are clearly kr'natteré
subject to ongoing regulatnry oversight, and fall welllbeyond the scope of 10 CFR Part 54.3%
In sum, WestCAN has failed to establish; with the requisite basis and specificity that tne rna&crs

identified constitute a contention satisfying any of the criteria of 10 C.F.R. § 2.309(f)(1). For

this reason, Proposed Contention 20 must be rejected in its -entirety, |

22.  Proposed Contentions 22-25

Contentions 22-25: - Indian Point was not required to comply with federally
approved General Design Criteria, which constitutes a clear and flagrant violation
of the Administrative Procedures Act, and Entergy’s LRA fails to remediate the
rerror, leaving Indian Point without adequate safety margins and the New York
Metropohtan region without adequate assurance of public health and safety.>*S
' Wes’_ﬁCAN argues. that the Applicant followed “trade industry-endorsed .commen_tary,”
 rather than applicable regulations, and that the Aging Management Programs proposed by
Entergy are based upon misrep'resentations‘ of the actual'G_DC. It accuses both Entergy and the
NRC (for allegedly failing to enforce Entergy’s compliance with the GDC) of having violated
the Administrative Procedure Act (“APA”). As discussed below, WestCAN purports to provide
specific examples of failures to meet the GDC and concludes that ,thé CLB for IPEC Unit 2 is
. “nnknown and unmonitored.”
Entergy opposes the admission of Proposed Contentions 22-25 on the grounds that they

fail to satisfy any of the admissibility standardé set forth in 10 C.E.R. § 2.390(f)(1). In short,

3 Id. at 165. ,
345 Bach, for that matter, relates to an issue receiving current and’ ongoing attention by the Apphcant (as well as the

NRC), in its appropriate framework, be it remediation or ongoing adherence to long-lived programs (for
example, collectlon of dccomrmssmmng funds).

346 petition at 165.
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'Contentions 22-25 'should not be admitted because WestCAN has failed to:. (1) provide a

speczf c statement of the issue of law or fact that the Pet1t1oner wishes to raise or controvert,

contrary to 10 C.F.R. § 2.309(f)(1)(1); (2) prov1de a brzef explanatlon of the factual or legal bases

| of the content1on, contrary to 10 CFR. § 2.309(D(1)(11); 3) demonstrate that_ the issues raised
are within the scope of this license renewal proceeding,'contrary to 10 C.FR. § 2.309(f)(1)(ii);

(4) demonstrate that the issues raised are material to the NRC’s licensing decision in this case,

contrary to 10 C.F.R. § 2. 309(ﬂ(1)(1v) (5) provide adequate factual and/or expert support for the

~ proposed contention, contrary to 10 C: F R. § 2. 309(f)(1)(v); and (6) demonstrate that a genulne

dispute ‘exists with the Apphcant on a matenal issue of law or fact, co,ntraryto 10 C.F.R.
§’2.309(f)(1)(vi). In addition, Proposed _Contentions: 22-25 improperly challenge the

Comm1ss1on s regulat1ons at 10 CF. R Part 54 and other aspects of the NRC’s regulatory

_ process, contrary to 10 C.F.R. § 2.335.

tz. Proposed .Contenti'ons 22-25 erck Adequate Specificity and Basis

First, among the many reasons supporting rejection of Proposed Contentions 22-25 is

‘their failure tofsatisfy the specificity and basis réquirements of 10 CFR. § 2.309(t)(1)(t) and (ii).

The NRC’s contention ,admissibility rules “insist upon some ‘reasonably specific factual and
legal’ basis for [a] contention.”®*” As such, “presiding officers may not admit open-ended or ill-

34 WestCAN’s lengthy and desultory

defined contentions lacking in specificity or basis.
presentation—.—'—which purpOrtedly encompasses five separate contentions—is exactly the type of

open—ended” and “ilI- defined™ presentatlon barred by the NRC’s “strict contention rule.”

7 lelstone, CLI-01-24, 54 NRC at 359 (citing Rules of Practice for Domestic’ chensmg Proceedings. —
Procedural Changes in the Hearing Process, 54 Fed. Reg. at 33, 168 33,171).

348 Id
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For example, over the course of rhdre than 20 pages, WestCAN raises purported “Issues”
stemming from asserted yet undefined violé'tions of the APA, repeatedly challenges the adequacy
" of the CLB for IPEC Unit 2, i_ncluding Entergy’s compliance with the GDC; questions. the
validity of rélying on certain regulatory guidance; questions prior NRC.e‘ldjudicator'y depisions;
and alleges mvisconduc‘t by Entergy and th__é Commiséio'n, including purporféd historical legal

violations and “regulatory failures.”*

In so doing, Proposed Contentions 22-25 lack the
4 re_qUisitg-speciﬁcity and basis, as they do not specify how the various claims relate to the LRA or.

‘even 10 C.F.R. Part 54, and should accordingly be dismissed iﬁ their entirety pursuant to 10

~ CFR § 2;309(t)(1). Indeed, their admission would frustrate the very purposes: of the
Commission’s stﬁct pleading requir_eménts, which include, among others, focusing the hearing

process on real disputes “susceptible to resolution” in an adjudication.

b. . Proposed Contentions 22-25 Do Not Razse a Material Issue wzthzn the
Scope of License Renewal -

More irhportantly; proposed Contentions 22-25 fail té raise any issue that is within the
- scope of this.proceeding or material to the Staff’ srlicensing decision. As discussed abbve, “[t]he
scopé of license renewal is _narrow.”3 A propoéed contention that “does not raise any aspect of
tﬁe Applicant’s aging management revievs.( of evaluatibn of the plant’s systems, structures, and
-c0mpoﬁent$ subject to_. tirhe-limited aging analysis” is inadmiss_ible.3 3 | Similarly, a contention is
_ not admissible 1f it féils fo _lraise a matérial 1ssue; .i.'e: , an,issué whose reSolptfon would rhéke a

difference in the outcome of the 1icénsing proceeding, >

3% Petition at 165-186.

30 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and 2) CLI-02-

14, 55 NRC 278, 290 (2002).

Turkey Point, CLI-01-17, 54 NRC at 16 (quoting Turkey Point, LBP-01-6, 53 NRC at 164).

352 Rules of Practice for Domestic Licensing Proceedings — Procedural Changes in the Heanng Process, 54 Fed.

Reg. at 33,172.
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- 356

As best Applicant caﬁ discern, WestCAN alleges that Entergy%a private .compaﬁy—hés
v_iblated the APA, purponédly by failing to comply with certain GDC.>* WestCAN_ further
' _a_séerts that the NRC has violated the APA by allowing the licensee to operate Unit 2 while in

éliéged violation of its operating 1'1‘cen'se.354 WestCAN’s assertion that Entergy and/or the NRC
violated the APA is misguided and reflects a complete misun_derstaﬂding'of the purpose and
"applicaiﬁility of :that statute. The APA gb;/erns the manner in which fedéral -agencies} conduct
formalArulemalgin.g arixdvadjudications and defines the applicable »stand.avrds of judicial review.> %
The APA applies oﬁly to agencies of the:U.S. Government; it does not apply to f)ﬁvate entities
like Eﬁtergy. Any Suggestion by Petitioner that Entergy has violated the APA is without legal
basis. Moreover, .alleged historical vi.olations: of the APA by the NRC, presuﬁlably during
original licensing, are clearly beyond the limited scope of this licensé renewal proceeding. |
~In addition, WestCAN’s aspersions on .the integrity of the Appl_iéant and NRC offer no |
'Support fo; the. édmission_of the proposed'contentions.,.3 % It is Well'-e'stablished that contentions
cénceming the adequacy of th;e NRC S.taff s reviev;r of a license 'application (as opposedr to the
application 1tselt) are inadmissible in licensing hearlngs 357 | |

Puttlng a51de WestCAN s flawed legal premlse (ie., that Entergy and/or the NRC have‘

previously violated the APA and that such violations are cognizable in this forum), the various

33 Petition at 165, 173-176. -

3% 14 at 174.

3% According to the Attorney General's Manual on the Administrative Procedure Act (1947) (at 41), drafted after .

the 1946 enactment of the APA, the basic purposes of the APA are: (1) to require agencies to keep the public
informed of their organization, procedures and rules; (2) to provide for public participation in the rulemaking
process; (3) to establish uniform standards for the conduct of formal rulemakmg and adjudlcanon and (4) to
define the scope of judicial review.

See, e.g., Millstone, CLI-01-24, 54 NRC at 366 (mtatlon omitted); petition for recons. denied, CLI-02-1, 55
NRC at 3-4 (“Allegations of management improprieties or poor ‘integrity’ . . . must be of more than historical -
. interest: they must relate directly to the proposed licensing action. ). . -

7 Curators of the Univ. of Mo., CL1-95-8, 41 NRC at 395- 96; see also Curators of the Univ. of Mo., CLI-95-1, 41

NRC 71, 121-22, 121 n.67 (cmx_lg reactor cases in which this principle has been applied).
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bases proffered by WestCAN in support of proposed Contentions 22-25 relate principally—and

‘improperly—to alleged i‘nadequacies in the CLB for Unit 2. For example, WestCAN asserts:

. “Entergy s predecessors 1 in interest . . mlsrepresented the spemﬁc General Design
“ Criteria (GDC) which formed the basis of the Safety Evaluation Report granting the
licenses . ... for Indian Point’s operation and subsequently remained in violation of the
terms of 1ts operating license and with federal rules for decades. Entergy never
corrected the obvious error. . . > : :

. “The as-built constructlon of the facility does not comply with the safety evaluation
report, the operating license, or the CFR.”*¥

e “[T]he plant design, programs and procedures were licensed to trade industry-

endorsed commentary as .opposed to the General Design Criteria, for the LRA and

. subsequently approved by the Atomic Energy Commission under the 1970 Safety '
Evaluation Report ( Sée Exhibit K) . . 360 :

) “Licensee’s failure to adhere to a- legally enforceable General Design Criteria.
substantially -reduces safety margins for safe plant operation, by severely reducing
‘detection' of and the consequential mitigation of accident conditions resulting in
substantial reduction in protecting the health and safety of the public.”®'

¢ “In fact, Indian Point was not in compliance with 10 CFR 50 Appendix A then, and is
_not in compliance with 10 CFR 50 Appendix A now. (See current 2006 Unit 2 UFSAR
submitted as a part of the LRA.™%

) : :

o “The IP2 Final Safety Analysis Report (FSAR) does not address Criterion 35 at all. In
neglecting to do so, the IP2 FSAR leaves the General Design Criteria meaningless in
its intent to protect the health and safety of the public, and places the plant in clear
violation of 10 CFR 50 Appendix A%

The foregoing arguments fall outside the scope of this proceeding because they contest

the adequacy of the CLB and current design basis. See 10 C.F.R. § 54.30. The CLB represerits

“an evolving set of requirements and commitments for a specific plant that are modified as

358
359

360

362

363

Petition at 166. | | - \
o , | ‘

Id. at 168 (emphasis in origindl).

Id. at 172-173.

Id. at 174 (emphasis added).

Id. at 180 (emphasis in original)
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necessary over the life of a,piant to ensure éontinuation of an avdéquate‘lev'ell of safety.”** The -
‘NRC addresses and maintains current plant licensing bases through ongoing ag’éﬁcy overéight,
- Teview, and enfqrcément. | The NRC chose to “fécus[].the renewal process on [passive] plant
systems, structures, .and"_co_.mponents for which cdn¢nt [regulatory] activities and requirements
may nét be sufﬁcient t_dmanage the effects of aging in the period of extendcd» operation.”*®
Consistént with that focus, the Cqmmissién delibefat@ly'chose not to “thfow open the full
‘_gémut of provisions i.n a plant’s current liéenéing .basis to re-analysis_duriﬁg .the license renewal |
‘review.”366 As sﬁch? thevNRC doés not treat a license renewal review as the equivalent_df a_de
- novo review for Aan initial constructidn permit or operating license. Nonetheless, that is precigely
the result West_AN seeké here.
| | | Furtherfnore, WgstCAN ’s impermissible challenge to the Indian Point CLB is prerﬁised
'. on an erroneous a_ssﬁmption; ‘i. e., that Indian: P.oint- Unit 2° must éotnp_ly with the GDC.
Specifically, WestCAN complains “the plant'd_esign, progf_ams and procedures were l_icensed‘to.
.trade iridustry-endorsed commentary as opposed to thé General Design Critefia and subsequently
approved by the Atomic Energy Commission under the 197.0 Safety Evaluation Rep;)ft L
WestCAN presents a chronology of events that Ost_ensibly. supports its claim, and avers that
“[tThe licensée’s fa}ilure to .adhere fo a [Sicj legally enforceable .General Désign Crit_éria
. subétantially ,re'duCes safety r'nargiﬁsi'for. safe piént operation, by severely ‘reducing 'detecfi‘On of
i and the .conseQuenti‘al mitigation éf accident conditions resulting in substantial reduction in

1368

_protcéting the health and safety of the public.

o Final Rule, Nuclear Power Plant License Renewal; Re{risions, 60 Fed. Reg. at 22,473.
% [dat22,469. | | R | |
% Turkey Point, CLI-01-17, 54 NRC at 9.

Petition at 168. v

38 1d. at 172-173.

" 367
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| 'As'-di.scuss_ed pfevioﬁsly, the GDC, which e.re contairied,.in Ap'pen-diva te 10 CF.R. Part’
.50, establish minimum requirerﬁeﬁts for the pfin‘cipél design criteria for water-cooled miclear
" power plants. As set forth in NRR Office Instruction LIC-100, Revision 1, the GDC are not
applicable to pldnts with construction pefmits iseued prior to May 21, 1971 3 % The constructien
permits for Indian Point Units 2 and 3 were issued before that.date, on‘_October 14, 1966; and .
August 13, 1969, respectively. Thus, the’ GDC do not apply to those plants. Indeed, one of -
“WestCAN’s exhibits (Exhibit N) 'coﬁﬁrms’this faet and sets forth the Cemmission’s sound
ratlonale for not applylng the GDC to such plants 370
| In addition, WestCAN’s “chronology’ makes.reference toaF ebruary 1980 Commission
E _Conﬁrmatory .Order.3 m T‘he events ass_oeiated with that Ordef further illustrate the utter lack of
| foundation for WestCAN’s claims concerning alleged ﬁoncompliance with the GDC.
- Spemﬁcally, on February 11, 1980, the Commission issued a Conﬁrmatory Order that, among

other thmgs required (per item F 3) the “[c]onduct of a study to determme and document the

method by which its plant complies with current safety rules and regulations, in particular those

% NRR Office Instruction (LIC-100, Rev. 1) “Control of Licensing Bases for Operating Reactors” (Jan. 2004) at
2.14 and Att. 2.

30 1n the Staff Requirements Memorandum (“SRM”) associated w1th SECY- 92 223, the Commission stated:

. 'The Commlssmn (with all Commissioners agreemg) has approved the staff
. proposal in Option 1 of this paper in which the staff will not apply the [GDC] to
plants with construction permits issued prior.to-May 21, 1971. At the time of
' promulgation of Appendix A to 10 CFR Part 50, the Commission stressed. that
the GDC were not new requirements and were promulgated to more clearly
articulate the licensing requirements and practice in effect at that time. While
* compliance with the intent of the-GDC is important, each plant licensed before
the GDC were formally adopted was evaluated on a plant specific basis,.
determined to be safe, and licensed by the Comniission. Furthermore, current
_regulatory processes are sufficient to ensure that plants continue to be safe and
comply with the intent of the GDC. Backfitting the GDC would provide little or
no safety benefit while requiring an extensive commitment of resources. Plants
- with construction permits issued prior to May 21, 1971 do not need exemptions -
from the GDC,

' Petition at 171.
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contained in 10 C.F.R. Part 2.0 and 50.”%"* On August 11, 1980, Consolidated Edison (“ConEd”)
‘submitted its response to the Order.*” The Commission replied to ConEd’s létter on January 19,
1982, stating: “Our audit of your submittal indicates that the Indian Point Unit No. 2 design and
oper;ation does meet the applicable regulations. This letter serves to resolve item F.3 in our
Order of February li, 1980.7%™ Accérdingly, WestCAN’s allegations of noncompliance with
the. GDC lack any vélid factual or legal basis and do not provide an adequate basis for
admissibility per the requirements of 10 C.F.R. § 2.309(f)(1)(1).

- Proposed Contentions 22-25 Lack Adequate Factual or Expert Support
' and Fail to Establish a Genuine Dispute with the Applicant

Even assuming the issues raised by WestCAN were somehow within the scope or
material to the outcome of this proceedihg, Proposed Contentions 22-25 lack the necessary
factual or expert supﬁort and fail to raise a genuine dispute relative the application as required by
10 CF.R. § 2.309(D(1)(v). WestCAN’s scant _feferenées to specific portions of the LRA,
coupled with its misguided focus on CLB-related issues,- underscore its failure to controvert the

375

application on a material issue of law or fact. Additionally, as demonstrated below,

WestCAN’s arguments lack adequate factual or expert 'Vsupport and are fraught with factual
€ITOrS.
WestCAN’s statements regarding GDC 35 and 45 are two particularly egregious

examples of WestCAN’s failure to furnish adequately-supported and accurate information. For

372

Letter from A. Schwencer, NRC, to William 1. Cahill, Jr., Consolidated Edison Company of New York, Inc.
(Feb. 11, 1980), Enclosure 2 (Confirmatory Order) at 8.

3 Letter from Pet_er Zarkas, Consolidated Edison Company of New York, Inc., to Harold R. Danton NRC (Aug.

11, 1980).

Letter from Steven A. Varga, NRC, to John D. O’Toole, Consolidated Edison Company of New York, Inc. (Jan
19, 1982).

374

" See 10 CF.R. § 2. 309(f)(1)(1) (requiring that a petitioner provide “a spec1ﬁc statement of the issue of law or fact

to be raised or controverted”).
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example, WestCAN claims that the IPEC Unit 2 FSAR does not address Criterion 35 (related to
emergency core cooling) “at all.”*"® NWes’_tCAN provides no factual or expert basis for this claim,
and simply overlooks the fact that the requirements for emergency core cooling systems are
addressed in Section 1.3 of the UFSAR.

WestCAN also argues that LCO 3.4.13 permits reactor containment pressure leakage
from primary to secondary systems in “quantities [that] are much larger than reasonabie limits
irhplicit under [GDC] 35" WestCAN hypothesizes that “[t]his non-conservative quantity may
_ 'have contributed to the root cause of the 2000 [steam generator| tube rupture accident and is
intolerable as an acceptable quantity for age management of the RCS leakage.”’® WestCAN,
however, provides no documentary or expert support for these conclusory assertions, reiying
‘instead upon a postulated correlation between a sudden and rapid steam generator tube leak and
allowable reactor containment pressure leakage. Loss of coolant accident via steam generato; '
tube rupture is an accident scenario analyzed for the current operatiﬁg term. As such, it falls
outside the scope of | this proceeding. Steam Generator Integrity, AMP B.1.35, addresses tube
‘integrity. o |

Sifnilarly, in. assailing Entergy for its alieged noneompliance with GDC 45 (concerning
cooling water system iﬁspections), WestCAN states that “Indian Point 2 has chesen instead to
rely on water chemistry tests which are meaningless for assessing bolt integrity..”.379 WestCAN
"fails again to provide 'sufﬁcient factual or expert sulaport to support 'itsconelusery statements.

Instead, it refers the Board, generally, to Exhibit P, which is comprised of undated presentation

376 Petition at 180.

7 Id. at 182.
3% 14
3 Id. at 182-183.
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slides apparently prepared by an individual named Karl Jacobs. The slides contain information
related to the IPEC license renewal scoping process and to the IPEC Unit 2 and Unit 3 reactor
i)ressure vessels. WestCAN offers no comprehensible explanation of how Exhibit P is relevant
to WestCAN’s claim regarding GDC 45, let alone how it supports WestCAN's contention. The
Board cannot make inferences on WestCAN’s behalf**°

WestCAN’s reference to the Declaration of Ulrich Witte (EXhlblt Q.1) likewise offers no

suppon 31

That declaration contains only vague and unsubstantiated allegations of deficiencies
in the design (e.g., spent fuel pool leaks, leaks from underground piping, “design basis event tube
rupture”). and licensing baces (e.g., purported noncompliancc with GDC) for IPEC Unit 2 }and
past instances of licensee/regulatory misconduct. It provides no technical analysis or other
reasoned explanation that constitutes eXpert opinion and which might ‘assist the Board in
'ass.essing tﬁe admissibility of WestCAN’s claims.”® Indeed, aside from a passing reference to
“aging programs for the' reactor’s systems,” the Witte declaration contains no apparent: link to
- license renewal. WestCAN quotcs LRA Section “A._2.1.141,” but fails to provide any

383

- explanation of why it believes LRA Section 4.2.1.41 is deficient.™ The Board cannot make

* See Palo Verde, CLI-91-12, 34 NRC at 155.

31 Although Entergy has not explicitly chalienged the qualiﬁcaticns of all of Petitioner’s purported experts in this

Answer, inasmuch as Entergy does not for purposes of 10 C.F.R. § 2.309(f) address the merits of the proposed
contentions, Entergy reserves the right to challenge the qualifications of the purported experts in the event any
proposed contention is admitted. :

2 See Private Fuel Storage, LBP-98-7, 47 NRC at 181, aff’d on other grounds, CLI-98-13, 48 NRC 26 (1998)

(noting that “the Board is not to accept uncritically the assertion that . . . an expert opinion supplies the basis for
a contention”). ' '

38 Petition at 183-84.
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inferences on WestCAN’s behalf.*®* Thus, neither Exhibit P nor the Witte declaration supports
admission of the proposéd contention.**’ |

Finally, Proposed Contentions 22-25 impefmissibly challenge 10 C.F.R. Part 54 and the
agency’s regulatory process to implement regulations housed therein.*®® In short, by seeking to
litigate the édéquécy of fhe Unit 2 design and licenSing bases, WestCAN collaterally attacks
Section 54.30, which expressly removes is_sues concerﬁing the adéquacy of the CLB from the
scope of a license renewal proceeding. WestCAN a_lsb contravenes the NRC’s determinaﬁon
that the GDC do not apply to plants with construCtioﬁ pérmits issued prior to May 21, 1971.
AFinall-y, WestCAN takes issue with industry and NRC reliance on regulatory guidance
documeng that have been developed or otherwise endorsed by the NRC.>*’ It suffices to say that
the use of guidance docurhe_nts by applicants and the NRC ié a longstanding practice and an
integral part of the NRC regulatory process as set forth in Title 10 of the Code of Federal
Regulations. Further, as demonstrated above, WestCAN fails to establish any material dispute
relative to Entergy’s compliance with the applicable regulations, as contained 10 C.F.R. Part 54.

In sum, the Board must deny the admission of proposed Conte'ntio'ns' 22-25. _WestCAN
- fails to establish, with the rgquisite specificity and basis, the existence of genuine dispute on a |
material issue of law or fact. In addition, WestCAN raises issues that exceed the scope.éf this
prqceeding~—.for which ﬁo relief can be 'grant_ed—and improperly challenges the regulatory

-process. WestCAN has met none of the criteria set forth in Section 2.309(H)(1).

4 See Palo Verde, CLI-91-12, 34 NRC at 155. :
% See Private Fuel Storage, LBP-98-7, 47 NRC at 181, aff'd on other grounds, CLI-98-13, 48 NRC 26 (1998)
(“[A]ln expert opinion that merely states a conclusion (e.g., the application is ‘deficient,” ‘inadequate,’” or
‘wrong’) without providing a reasoned basis or explanation is inadequate because it deprives the Board of the

. ability to make the necessary, reflective assessment of the opinion at it is alleged to provide a basis for the
contention.”). ' ’ T .

3 See 10 CF.R. § 2.335(a).

387 See Petition at 184.
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23. . Proposed Contention 27

Contention 27: The LRA for Indian Point 2 & Indian Point 3 is insufficient in
managing the environmental Equipment Qualification required by federal rules
mandated that are required to mitigate numerous design basis accidents to av01d a
reactor core melt.”®®

WestCAN next contends that the NRC must deny the LRA because it “is insufficient to

demonstrate compliance with either 10 CFR50.49(e)(5) or 10CFR54.”**  After purporting to

-discuss the applicalble NRC requirements and prescribed content of an LRA, Petitioner offers a

number of bases for its proposed contention. Most of Petitioner’s arguments relate to the NRC’s

competence or performance as a regulator. Nevertheless, WestCAN’s lengthy and meandermg

discussion contains the followmg prmc1pal arguments:

~ Entergy wrongly claims credit in the LRA for Table 3.6. 1, and for the EQ analys1s in
Section 4.4.% '

The NRC has violated the law by accepting unqualified components and using a flawed
approval process that is based upon industry guidance. Petitioner accuses the NRC of
procuring or accepting a “rudimentary” or “high school quality” economic analysis (but
provides no citation to, or a lucid description of, the allegedly-defective analysis).
Petitioner then asserts that issues concerning 10 CFR § 50.49 “were subsequently

investigated by numerous parties,” and that “many components were found unqualified to
- function for 40 years let alone 60 years.” Petitioner suggests that such components are

presently installed at [IPEC Units 2 and 3. Finally, Petitioner claims that unspecified

" “Brookhaven test results” indicate that “degradation beyond the qualified life of the

cables may be too severe for the insulation material to withstand and still be able to
perform during an accident.””!

The NRC recognized its alleged errors and then “bypassed the APA” by attempting to |
“cover up the violation by using an unlawful procedural process of probab111st1c cost
analysis (PRA) [sic] and cost benefit analys1s 92

¢ In doing so, the NRC set aside “significant technical concerns” expressed by the

3 14 at 187.
3% Id. at-187-202.
30 Id. at 187.
¥ Id at'188.
392 Id. at 200.
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Advisory Committee on Reactor Safeguards (“ACRS”), as reflected in Regulatory
Information Summary (“RIS™) 2003-09 and dissenting views associated with the closure
of Generic Safety Issue 168 (“GSI-168). With regard to this point, Petitioner suggests
that “{aJcombination of condition-monitoring techniques may be needed since no single
technique is currently demonstrated to be adequate to detect and locate degradation of
Instrumentation and Control Cables (I&C) cables.”**?

e The GAO has “noticed the approach taken by the NRC and Entergy on other issues, yet
_ Entergy has failed to comply w1th the regulations.”™**

Finally, Petitioner states that the contention is supported by the declaration of U'lrich. Witte, who
it claims is an expeﬁ on EQ issues.*” |
Entergy opposés the admission of Proposed Contention 27 on the grounds that it:
(1) raises issues that are.outside the scope of the proceeding and/or not material to the Staff’s
license renewél ﬁndings, contrary to 10 C.F.R. § 2.309(f)(1)(iii) aﬁd (iv); (2) lacks adequate
factual.or expert support, contrary to 10 C.F.R. § 2.309(f)(1)(v); (3) faivls tb raise a concrete and
genuine dispute on a materiél issue of law or fact, contrary to 10 C.F.R. § 2.309(f)(1)(vi); and
(4) impermissibly challenges NRC‘ regulations, contrary to 10 CFR. § 2.335(a).
First, while the environmental qualification of electrical components is within the scope
of license renewal (see 10 C.F.R. § 54.21(a)(3); NUREG-1800, Rev. 1 at § 4.4),vthe specific
| issues raised by WestCAN fall outside the scope of this proceeding. Speciﬁcally, WestCAN
priﬁcipally objects to the proce;ss by which the NRC Staff reviews the EQ portion of an LRA,
including the StafP’s disposition of GSI-168, as reflected in RIS 2003-09.%% As discussed above,

néither the adequacy of the Staff’s regulatory processes (including the development and

3 Id. at 198-201.
¥ Id. at201.
% 1d. at 200.
¥ Id. at195-199.
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implementation of regulations and guidahce), nor the adequacy of its'technical review can -be the
subject of an admissible contention in this proceeding.*”’

-To the extent WestCAN attempts to contest the adequacy. -of the LRA, it falls faf short of
doing so in a manner that would support admission of its c;ontention. Speciﬁéally, WestCAN’s
assertion that Entergy wrongly claims credit in the LRA for Table 3.6.1, and for the EQ analysis
in Section 4.4; is conclusory and lacks requisite detail and sf)ecif’lcity.3 % 1t lacks any support in
the form of factual information or expert opinion.. WestCAN, including its designated expert,
fails to explain why the application is deficient in some matérial respect, cbntrary to 10 C.F.R.
§ 2.309(6(1)(vi). |

Contrary to WestCAN’s claim, Entergy’s LRA complies with NRC requirements and
guidance. Under 10 C.F.R. Part.54, some aging evaluatiqns for EQ components are TLAAs for
purpbses of license renewal (i_.e.,VEQ evaluations that spécify a qualification duration of at least
40 years, but less than 60 years). As set forth in 10 C.F.R. § 54.21(0)(1),'there are three methods
by which an applic.ént may verify that TLAAs aré adequate: (i) show that the original TLAAs
will remain valid ‘for the extended Qperation period; (ii) modify and extend the TLAAS to apply
to a longer' term, such as 60 years; or (iii) otherwise demonstrate that the effectsb'of aging will be

‘adequately managed during the renewal term. As reflected in its LRA, Entergy has selected the
last option; i._e.? to demonstrate its ability to manage the aging‘ effects of the electrical
‘ components duriﬁg the renewal period under its cz.trrentvE'Q program. See LRA at Téble 3.6.1;

p. 4.4-1; App..A_at A-21; and App. B at B-39 to B-41. | | »
This demonstration is presented in Section B.1.10 of Appendix B (pp. B-39 to B-40).

Section B.1.10 states that the EQ Program “is consistent with the program defined in NUREG-

¥7 10 C.F.R. § 2.309(f)(1)(iii) and (iv).
% Millstone, CLI-01-24, 54 NRC at 359-60.
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1801, Section X.E.1, Environmental Qualification (EQ) of _Electrical’ Components [ie., the
GALL Report].” In Chapter X of the GALL Report, the 'NRC Staff has evaluated the EQ
program (as implemented consistent with 10 C.F.R. § 50.49) and determined that it is an
acceptable aging management program. to address environmental qualification according to 10
CFR. § 54.21(c)(1)(iii). NUREG—ISOO, Revision 1, in turn, states that a license renewal
applicant may reference the GALL Report in its application.

As part of its EQ program Entergy 1is requrred to perform re- analysrs of an aging
evaluation to extend the qualiﬁcation of a component on a routine basis pursuant to 10 C.F.R.
§ 50.49(e). Section B.1.10 of the license renewal application confirms this fact:

The reanalysis of an aging evaluation could extend the
qualification of the component. If the qualification cannot be
extended by reanalysis, the component is to be refurbished,
replaced, or requalified prior to exceeding the period for which the
current qualification remains valid. A reanalysis is to be
performed in a timely manner (that is, sufficient time is available

to refurbish, replace or requalify the component if the reanalysrs is
unsuccessful)

Thus, the approach used by Entergy in its LRA complie‘s} with 10 CF.R. § 54.21(c)(1)(iii) and
appliczrble_ NRC gujdance. WestCAN fails to show otherwise, and insteatd seeks to challenge the
NRC’S EQ process itself, in contravention of longstanding precedent on the scope of admitted
~ contentions.‘w0

For the above reasorrs, the Board must deny the admission of proposed Contention 27 as

it fails to meet the admissibi_lity requirements of 10 C.F.R: § 2.309(f)(1)(iii), (iv), (v), and (vi).

¥ See also App. A, § A2.19, at A-21 (stating that “[a]s required by 10 CFR 50.49, EQ components are

refurbished, replaced, or thelr qualification extended prior to reaching the aging limits established in the
evaluations”).

10 C.F.R. § 2.309(H(1)(Gi).
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24, Proposed Contention 28

Contention 28: The License’s ineffective Quality Assurance Program violates
fundamental independence requirements of Appendix B, and its ineffectiveness
furthermore triggered significant cross.cutting events during the past eight months
that also indicate a broken Corrective Action Program, and failure of the Design
Control Program, and as a result invalidate statements crediting these programs
that are relied upon in the LRA.*"!

WestCAN argues that Entergy’s Qualrty Assurance Program violates 10 C.F.R. Part 50,
Appendix B, and that significant recent cross-cutting events indicate that its Corrective Action
and Design Control Programs are “broken.” WestCAN contends that these alleged deficiencies
render the “[a]ctual condition of the plant in terms of a baseline for managing aging []
unknown,” and “essentially invalidate those specific programs-that credit the current material -
c_onditi.on of the plant” for purposes of license renewal.*?

Entergy opposes the admission of Proposed Contention 28 on the ground that it clearly
falls outside the scope of this license renewal proceeding. As discussed above, the Commission
has specifically limited the NRC’s safety review—and thus any related adjudicatory
proceéding——to the matters specified in 10 C.FR. §§ 54.21 and 54.29(a), which focus on the
' management of aging of certain systems, structures, and components, and on the review of time-
limited aging analyses. The Commission, therefore, purposefully excluded issues relating to a
plant’s CLB_——including operational and programmatic issues—because they “are effectively
addressed and maintained by ongoing agency oversight, review, and enforcement.”*® In the

Statement of Considerations for its 1995 license renewal rulemaking, the Commission removed

any and all ambiguity on this subject:

"4l Petition at 202-203.
02 1d. at 202-205.
43 Millstone, CLI-04-36, 60 NRC at 637-38.
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When the design bases of systems, structures, and components can
be confirmed either indirectly by inspection or directly by
verification of functionality through test or operation, a reasonable
conclusion can be drawn that the CLB is or will be maintained.
This conclusion recognizes that the portion of the CLB that can be
impacted by the detrimental effects of aging is limited to the
design-bases aspects of the CLB. A/l other aspects of the CLB,
e.g., quality assurance, physical protection (security), and
‘radiation protection requirements, are not subject to physical

" aging processes that may cause noncompliance with those aspects
of the CLB. '

Although the definition of CLB in Part 54 is broad and
encompasses various aspects of the NRC regulatory process (e.g.,
operation and design requirements), the Commission concludes
that a specific focus on functionality is appropriate for performing
~ the license renewal review. Reasonable assurance that the
Sfunction of important systems, structures, and components will be
maintained throughout the renewal period, combined with the
rule’s stipulation that all aspects of a plant’s CLB (e.g., technical
specifications) and the NRC's regulatory process carry forward
into the renewal period, are viewed as sufficient to conclude that
the CLB (which represents an acceptable level of safety) will be
maintained. Functional capability is the principal emphasis for
much of the CLB and is the focus of the maintenance rule and
other regulatory requirements to ensure that a§ing issues are
appropriately managed in the current license term.** ‘

Thus, WestCAN’s alleged concerns regarding Entergy’s Quality Assurance, Correctivé
Action, and Design Control Programs are beyond the scope of this proceeding. The Board must

deny the admission of Proposed Contention 28, as it fails to meet the requirements of 10 CF.R,

§ 2.309(H)(1)(iii).

Prop’o'sed Contentions 29-32 .

Proposed Contentions 29-32 do not raise new ‘matters in controversy, but rather are -

~ offered by WestCAN as additional examples of what they perceive, in Proposed Contention 28,

4" Final Rule, Nuclear Power Plant License Renewal; Revisions, 60 Fed. Rég. at .22,475 cols. 2 & 3 (emphasis

- 100 -



to be QA problems which undermine tﬁe LRA.‘“)5 The Applicant believes these examples are |
more appropriately viewed aé additional bases for Proposed Contention 28 and is treating them

as such. Gi;/en the fundamental failufe of WestCAN to-satisfy the requirements of 10 C.F.R.

§ 2.309(f) with respect to the admissibility of Propbséd Contention 28, as ekplaiﬁed above, these

additional examples should likewis¢ be rejected in their entirety.

26.  Proposed Contention 33

Contention 33: The EIS Supplemental Site Specific Report of the LRA is
misleading and incomplete because it fails to include refurbishment plans meeting
the mandates of NEPA, 10 CFR 51.53 post-construction environmental reports
and of 10 CFR 51.21, Issue Summary.*®

_ WestCAN argues that, in Section 3.3 of the ER, Entergy sfates that “tﬁere are no such
refurbishment activities planned and/or anticipated at this.timf:.”407 WestCAN accuses Entergy
~ of having omitted mention of its plans for a major refurbishment, as reﬂecte;d by ordering a
RepIacemeht Reactor Vessel Heads for Indian Point Unit 2. WestCAN gleans this knowledge
from a slide contained in a March 2007 prese_ntatioﬁ by Doosan Heavy Industries & Con'structionl
Co., Ltd., deeming it evidence of Applicant’s “plans for_refurbisﬁment. .. % WestCAN
characterizes Entergy’s alleged omission és a deliberate . attempt “to hide significant
environmental, heélth and safety concerns” in violation .of 10 CF.R. §§ 50.5 and 50.9.
WestCAN also asserts that Entergy has failed to evaluate the environrhental‘impacts' associated

with the refurbishment in accordance with Part 51 requirements. %

95 Petition at 205-208.

6 Id. at 208-209.

714 at 210. o

4% Id. at 212, Exhibit DD to WestCAN Petition.
49 Id at 208-226. '
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Entergy opposes admission of Proposed Contention 33 on the grounds that it: (1) lacks a
- proper factual or legal foundation, contrary to 10 C.F.R. § 2.309(f)(1)(ii)(v); (2) raises issues
outside the scope of this proceeding, contrary to 10 C.F.R. § 2.309(f)(1)(iii); and (3) fails to
establish a genuine dispute with the Applicant on a material issue of law or fact contrary to
10 C.FR. § 2.309(f)(1)(vi). As set forth in Section 3.3 of the ER, 10 C.FR. § 51.53(c)(2)
requires that a license renewal applicant’s environmental report provide a description of the
proposed action, “including the applicant’s plans to modify the facility or its administrative
control procedures as described in accordance with Section 54.21.” The objective of the review
required by Section 54.21—the Integrated Plant Assessment or [PA—is to determine whether the
detrimental effects of aging could preclude certain systems, structures, and components from
performing in accordance wi’th.the CLB during the extended operation period. The results of
" Entergy’s IPA are documented in Chapter 3 of the LRA.

LRA Section 3.1.2.1, in particular, addresses thé materials, environments, aging effects
requiring management, and aging management programs for the reactor coolant system
- components, including the reactor vessel. Significantly, Section 3.1.3 concludes:

The reactor vessel, internals, reactor coolant system and steam
generator components that are subject to aging management review
have been identified in accordance with the requirements of 10
CFR 54.21.. The aging management programs selected to manage
the effects for the reactor vessel, internals, reactor coolant system
and steam generator components are ‘identified in Section 3.1.2.1
and in the following tables. A description of these aging
management programs is provided in Appendix B, along with the
demonstration that the identified aging effects will be managed for
the period of extended operation. '

- Therefore, based on the demonstrations provided in Appendix B, thé

effects of aging associated with the reactor coolant system
components will be managed such that there is reasonable assurance
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that the intended functions will be maintained conStstent with the
current licensing basis during the period of extended operation. 410

Section 3.3 of the ER appropriately reflects the results of the IPA. It states that “[the]
“evaluation did not idehtify the need for refurbishment of stru(;tpres or components for purposes
of license renewal and there are no such refurbishment activities planned at this ti-me."’411
Section 3.3 of the ER further explains that, “[a]ithough routine plant operational apd
maintenance activities will be perfofm'ed during the license renewal period, these acﬁvitie_s are |
not pefurbishments as described iﬁ Sections 2.4 and 3.1 of the GEIS and will be managed‘ in
accordance with appropriate Entergy programs and procedures.”r‘“_2
The upshot is that WestCAN’s proposed pontention lacks a legal or factual foundation
and fails to demonstrate that the application or ER are deficient in some material respect. As
discussed above, Entergy has complipd fully with the applicable Part | 51 and Part 54
e requirements.. Moreover, contrary to WestCAN’s claims, Entergy has not deliberately omitted or
_misrepresented information in violation of Septions 50.5 or 50.9 (or their Part 54 counterparts).
| WestCAN’s proposed contention also is outside the scopé of this proceeding insofar as it
c_ollateralyly attacks generic findings made by the NRC Staff in its GEIS. Contrary to
WestCAN’s rc-:‘presentation,413 the NRC, in the GEIS, recognizes that “the license renewal rule

does not require any specific repairs, refurbishment, or modifications to nuclear facilities, but

only that appropriate actions be taken to ensure the continued functionality of SSC’s in the scope

4% LRA at3.1.11 (emphasis added).
41" ER at 3.23 to 3.24 (emphasis added).
“2 Idat324. |

‘B Ppetition at 211. WestCAN’s apparent amazement that other Entergy facility license renewals similarly have not

called for refurbishment, Petition at 216-18, reflects its lack of understanding of the issue, not on the validity of
those applications.- .
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of the rule.*'* Thus, to deterrnine if an activity need be addressed in the contexf of
“refurbishment”—a term not defined in the Commission’s regulations or GEIS—it is first
neces‘srary to determine if it affects an SSC within the scope of the rule. If so, then it is necessary
to determine if the action is necessory to ensure its continued functionality. Here, while the
Reactor Vessel Head is. “in-scope,” replacement is not necessary to ensure its continued
functionality. WestCAN’s assertion that the heads at the Indian Point units have been degraded
is without basis_.‘f15 |

| Another indication -of whether an activity may be within the type of acti_vities
contemplated as refurbishment is how eﬁter_xsive a work effort it entails. For example, the GEIS |
postulates that'_a refurbishment activity will occur “during four outages plus a single large outage

3416

devoted to major items. The examples of refurbishment activities in the GEIS envision

efforts of this magnitude.

Entergy’s long-lead time planning, notwithstanding its order for reblacement reactor
~ vessel heads, on the other hand, stands in stark contrast to-the foregoing. The LRA itself makes
clear that the Reactor Vessel Head is subject to aging management through appropriate

7

. 41 . ' . ‘ “ .
programs, and head replacement 1S not enVlSloned as a necessary measure to ensure

functionality of the vessel in th_e period of renewal. Rather, replacement of the heads is viewed

by Entergy to be a discretionary matter, to be handled as a routine operational and maintenance

418

activity."® A decision to proceed with fabrication of the heads, one to be made in the future, will

be predicated on economic considerations related to potential cost reductions, not on concerns

4 GEIS § 2.4‘," at 2-30.
455 Petition at 213.

GEIS § 3.8.2.3 at 3-45. ,

See LRA § 3.1 and Tables 3.1.2-1-IP2 and 3.1.2-1-IP3.

418 ER §3.3at3-24.

416

C 417
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regarding continued functionality of the heads themselves.*'? For purposes of understanding the
relatively routine nature of a reactor vessel head replacement, no major refurbishment outage is

~ planned for this effort;**

it should be recalled that vessel heads are removed from vessels and
reinstalled every time a reactor is r.efueled.

As the GEIS indicates (and specifically accounts for), “[‘l]icenseeé may also choose to
undertake various refurbishment and »_upgrade activities at their nuclear facilities to better
maintain or improve reliability, performance, and economics of power plant operation during the

extended period of operation.”*!

SuCh activities “would be performed at the option of the
licensee and . . . are in addition to those performed to satisfy the license renewal rule
reqvuirements.”422 Any decision by Entergy to replace the reactor pressure vessel heads for .IPEC
Units 2 and 3 for economic reasons would fall into this latter category. In fact, the document
cited by WestCAN reﬂecté Entergy’s decision to purchase certain “long lead” .components to
facilitate possible replacement of the reactor pressure vessel heads in the future.

In sum, Proposed COntent_ioh 33, beyond WestCAN’s ipse dixit assertions, fails to
provide a concise statement of the alleged facts or expert opinions which support the Petition,
including references to eources and documents on which it intends to reply, as required by
10 C.F.R. § 2.309(f)(1)(v), or, beyond its baseless insinuations of wrongdoing, include specific
- references to the application and environmeﬁtal report which it disputes, as called for by
| 10 C.F.R. §2.309(f)(1)(iv). Accerdingly, this proposed contention should be denied in its

entirety.

“9 See Letter from Fred R. Dacimo, Entergy, to U.S. Nuclear Regulatory Coinmission, Attn: Document Control

Desk, NL-08-006, “Subject: Reply to Request for Additional Information Regarding Environmental Review for
License Renewal Application, Response for RAI 3, at 3-4 (Jan. 4, 2008).

]
21 GEIS § 2.6.1 at 2-33.
@2 o
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27. Proposed Contention 34 .

Contention 34: Stakeholders coniend that accidents involving the breakdown of
certain in scope parts, components and systems are not adequately addressed [sw]

Entergy’s LRA for Indian Point 2 and Indian Point 3%
In this proposed contention, WestCAN lists 21 “in scope parts, components and systems
[tiiat] are not adequately addressed in Entergy’s LRA for Indian Point 2 and Indian Point 32
Its catalogue of allegedly—inadeciuately reviewed in-scope parts, comppnents and systenis include
(a) boric acid corrosion effects on valve packing and valve body-to-bonnet gaskets; (b) reactor
vessel internals bolting; (c) the fuel rod control system; (d) the severe duty valves (for example,
feedpump recirculation control valves, fef,edwater regulatirig valves, atmospheric dump valves,
condenser dump valves, feedwater discharge check valvé, feedpump discharge check valves, and
_ pressurizer spray valves; (e) piping exposed to a briny water énviro‘nment in regard to microbial
corrosion and zebra mussels; (f) cable degradation, pspecially in u'nderground wet circuits; (g)'
the ieactor vessel in terms of neutron embrittlement and fracture toughness; (h) consideration- of
. refurbishment, for example regarding feedwater heaters; v(i) consideration of primary water stress
‘corrosion cracking (“PWSCC”), for example, with respect to the heat affected zovnes of the stub
runner/divider plate weld; (j) PWSCC in coniiection with Alloy 600 and its weld metals; (k)A
fatigue of metal components, especially in areas difficult io examine visually tq reach; (m) a-
failure of the LRA to address beyond design basis events; (n) obsolescence in regard to- the
digital upgracie oi’ rod -control logic and power cabinets; (o) riska associated with low-
’iemperature flow accelerated corrosioii; (p) problems associated with availability of spare parts;

(q). availability of a sufficient number of knowledgeable engineers; (r) premature .failure of

~ *® Petition at 226.
% Id at227-233.
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coatings; (s) obsolescence of original equipment installed for instrumentation, control and safety
system applications; (t) neutron embrittlement of the reactorveésel; and (u) cables.*”’

Entergy opposés admission of this proposed contention. Although providing a vague
enumeration of items which, in its view, have not been adequately addressed in the LRA (or ER),
WestCAN has wholly failed to present a contention that satisfies the pleading requirements in
terms of specificity, basis, a concise statement of the facts or expert opinions (and references)
- which might support its contention and on which it intends to rely, and significantly, references
to specific portions of the Application which it contests or specific requirements it alleges have
‘not been satisfied.”?® Indeed, other than its shopping list, WestCAN has simply ignored the
.fundamental requirement of the Commission’s regul.ations regarding contentions set forth in
Section 2.309. WestCAN bears the burden to present the factual information or expert opinions
necessary to support its contention adequately, and failure to do so requires that the contention be
rejected.*”” As previously discussed herein, a petitioner’s obligation in this regard has been
described as follows:

- [Aln intervention petitioner has an ironclad obligation to examine
the publicly available documentary material pertaining to the
Jacility in question with sufficient care to enable [the petitioner] to
uncover any information that could serve as the foundation for a
specific contention. Stated otherwise, neither Section 189a. of the
Act nor Section [2.309] of the Rules of Practice permits the filing
of a vague, unparticularized contention, followed by an endeavor
to flesh it out through discovery against the applicant or staff 2% .

Where a petitioner, such as WestCAN, neglects to- provide the requisite support for its

~ contentions; the Board may not make assumptions-of fact that favor the petitionér or supply

2 Id at 227-233.
6 10-C.F.R. § 2.309(f)(1).
‘See 10 C.F.R. § 2.309(f)(1)(v), CLI-96-7, 43 NRC at 262.

Catawba, 16 NRC at 468, vacated in part on other grounds, CLI-83-19, 17 NRC 1041 (1983) (emphasis
added). _ . ’

428
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° The petitioner must explain the significance of any factual

information that is lacking.*’
_informatio'n upon which it relies.**°

With respéct to factual information or expert opinion.proffered in support.of a contention,
“&16 Board is not to accept uncritically the assertion that a document or other factual information

»31 - Applying the lé.w to Proposed

or an expert opinion supplies the basis for a contention.
Contention 34, it must be denied in its entirety. -

28. . Proposed Contention 35

Contention 35 Leak-Before-Break analysis is unreliable for welds associated with
high energy line piping containing certain alloys at Indian Point 2 & Indian
Point 3.4%

WestCAN generally avers that the Applicant’s Leak-Before-Break (“LBB”) analysis is
“unreliable and does not provide an adequate aging management plan.”*¥ WestCAN complains
‘that the LBB analysis “is unreliable,” based on “[iJndustry guidgnc,e and emerging regulatory
funded studies” that raise a potential safety iséue that is not addressed in the LRA, which relies
on “out of date” studies such-as WCAP-10977 and WCAP-10931."* WestCAN also asserts that
recent events at the V.C. Summer nuclear power plant and “other PWR plants” call into question

the use of LLB analyses for butt welds associated 82/182 alloys.**’

WestCAN also states that the
NRC has issued Confirmatory Action Letters (“CALs”) confirming licensees’ commitments to

put in place “more timely inspection and [weld] flaw prevention measures, more aggressive

2 See Palo Verde, CLI-91-12, 34 NRC at 155.
90 See Fansteel, CLI03-13, 58 NRC at 204-05.
“' Private Fuel Storage; LBP-98-7, 47 NRC at 181, aff'd on other grounds, CLI1-98-13, 48 NRC 26 (1998).
2 Petition at 234.

o g

84 Id at 237-38.

435 Id
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monitoring of RCS leakage, and more consgrvative léak rate thresholds for a plant to shut down
to investigate a possible [co§1anf water] leak.”™® 6

In further subport of its claim, WestCAN cites to a number of 2005-2007 Journal News
reports regarding purported “serioﬁs piping issues” at IPEC.*’ West‘CAN maintains that the
locations of piping systems that are susceptible to stress corrosion “may not” quaIify for LBB
relief, and that the LRA does not respond to the potentiallsafety threat of Stresé corrosion of weld
alloys.**® WestCAN contends that the NRC must‘ deny the LRA beéause it does not coﬂtain a
- “reliable and adequate Aging Management Plan regarding piping and welds . ... |

Entergy opposes the admission of Proposed Contention 35 on the grounds that it lacks
reasonable specificity, raises issues beyond the scope of this proceeding, lacks adequate factual
or expert support, and fails to establish a genuine dispute with fhe Applicant on a material issue
of law or fact, contféry té 10 CFR § 2.309(t)(1)(i),(iii); (v) and (vi). The pfoposed contention
is unduly vague; WestCAN has not provided the Board or parties with sufﬁcient notice of
WestCAN’s “specific grievénées.”“o |

‘WestCAN’s vague references to “stress.corrosion” and “weld alllobys” appear to relate to
generic NRC safety concerns ;egarding flaws in certain welds containing materials known as

- Alloy 82 and Alloy 182 in the reactor coolant systenis of pressurized water reactors

(“PWRs”).**! The NRC’s concerns arose in October 2006, as a result of the discovery of flaws

6" 1d at238.

47 Id. at 235-237.

Y% Id at237..

% Id. at 239.

Oconee, CLI-99-11, 49 NRC at 334.

“! The NRC’s website contains detailed information concerning reactor coolant system welds. See “Reactor

Coolant System Weld Issues,” at http://www.nrc.gov/reactors/operating/ops-experience/pressure-boundary- A
integrity/weld-issues/index.html.
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in pressurizer welds at the Wolf Creek plant. In March 2007, the NRC issued CALs to 4(l NRC
licensees with PWR plants to conﬁrm their commitrrlents to complete specified inspections and
other activities. Because IPEC Units 2 and 3 were not among the plants specifically affected by
the weld issue, they did not receive CALs. Nonetheless, the weld-related .issue addressed by the
CALs, to which WestCAN is;presumably alluding, is a current operating term issue. It is being
‘addressed aecordingly through the NRC’s ongoing regulatory oversight program and is thus
beyond the scope of this license renewal proceeding.**?

‘Additionally, WestCAN’s assertions that recent stu(lies somelrow rencler Entergy’s LBB
analyses invalid or outdated similarly lack any reasonably specific, expert—endoréerl explanation.
Specifically, WestCAN mentions a NUREG report by title,443 but provides no specific page

444

citations. “Mere reference to documents does not provide an adequate basis for a

contention,”** _ . ’

| As noted above, WestCAN also cites various historical events at TPEC that it claims
constitute “pipe integﬁty problems.”**® Tt utterly fails to explatin, however, how, if at all, those
events relate to the management of aging effects during the license renewal term or demonstrate

-a specxﬁc deficiency in the LRA related to the LBB analysis. For example the events cited by h

WestCAN relate principally to the detection of tr1t1um in groundwater and i issues involving the

“2 See Turkey Point, CLI-01-17, 54 NRC at 8-9.

“ “probabilities of Failure and Uncertamty Estlmate Information for Passxve Components — A therature Review,”

NUREG/CR-6936.

444

Petition at 238. Moreover, NUREG/CR-6936 does not even address WCAP-10977 or WCAP 10931, much less
show that they are “out of date.”

s Balt. Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2) CLI-98-25, 48 NRC 325, 348 (1998)

(citation omitted).

446 Petition at 235.
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plant’s steam generators. WestCAN makes no attempt to explain how these past events—

~which clearly are operational issues that were “effectively addressed and maintained by ongoing

»48__relate to the management of aging of structures,

agency oversight, review, and enforcement
systems, and components for purpdses of license renewal or to the review of time-limited aging
| analyses. |

Mere references to documents, including the Journal News, are not sufficient to support

. ' . 449
admission of a proposed contention.™

A petitioner bears the burden to present the factual
information or expert opinions necessary to support its contention adequately, and failure to do
so requires that the contention be rejected.”® That burden includes explaining the relevance and

significance of any factu.al. information upon which it relies.**’

WestCAN does not explain the
alleged relevance or significance of the cited events to }Entergy’s LBB analysés.

Additionally, WestCAN makes no attempt to directly controvert the relevant portions of
the LRA.*? Section 4.7.2 of the LRA expressly dddresses LBB as a time-limited aging analysis.
As explained in thaf Sectiod, LBB analjrses evaluate postulated flaw growth in piping; and

consider the thermal aging of the cast austenitic stainless steel (“CASS”) piping and fatigue

transients that drive flaw growth over the operating life of the plant.*>® Section 4.7.2 concludes:

“7 As indicated in LRA Section 4.7.2, LBB involves reactor coolant loop pipes. None of the historical events cited

by WestCAN involves reactor coolant loop pipes. Thus, the events cited by WestCAN are irrelevant to LBB
analysis and provide no factual basis for its contention.
" 448

Millstone, CLI-04-36, 60 NRC at 638 (citing Turkey Point, CLI-01-17, 54 NRC at 9).
9 Vagué references to documents do not meet the requirement in 10 C.F.R. § 2.309(f)(1)(v); i.e., the Petitioner

must identify specific portions of the documents on which it rehes See Seabrook CLI-89-3, 29 NRC at 240-
41.

See Yankee, CLI-96-7, 43 NRC at 262.

51 ,
B See id.

452

450

A contentlon that does not directly controvert.a position taken by the apphcant in the application is subject to
dismissal. See Comanche Peak, LBP- 92-37,36 NRC at 384.

3 LRAat4.7-1.
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The calculated fatigue crack growth for 40 years was very small
(less than 50 mils) regardless of the material evaluated. As noted
in Section 4.3.1, the projections for 60 years of operation indicate
that the numbers of significant transients for IP2 or IP3 will not
exceed the design analyzed values. Thus, the IP2 and IP3 analyses

- will remain valid during the period of extended operation in
accordance with 10 CFR 54.21(c)(1)(i).***

WestCAN ignores Section 4.7.2 of the LRA, and does not controvert the information and
conclusions set forth therein, as required by 10 C.F.R. §'2.309(f)(1)(vi), to show that a genuine
dispute exists with the applicant on a material issue of law or fact. Plainly, no such dispute exists
here. The various events cited by WestCAN bear no discernible or reasonable relationship to
thermal aging of CASS or faﬁgue crack growth—and it makes no attempt to elucidate such a
relationship. Instead, it baldly asserts that “[1}ocations of piping systems that are susceptible to

stress corrosion may not qualify for LBB relief.”*>> Contrary to Section 2.309(f)(1)(i) and (v),
WestCAN fails to identify the piping systems purportedly at issue, and presents no factual or -
expert support its conclusory assertions regarding stress corrosion.*® Nor does it adequately
explain the basis fer its contention. Rather, it raises current operating term issues that are outside
the scope-of this proceeding, fails to provide a concise statement of alleged facts or expert
‘opinion that support the contention, and fails to provide sufficient information to show that a -

genuine dispute exists with the Applicant. - For all of these reasons, Proposed. Contention 35 is

inadmissible pursuant to 10 C.F.R. § 2.309(f).

M4 Id at4.7-2.
’_‘55 Petition at 237.

4% The LRA identifies numerous programs that will be used to address the issue of stress corrosion cracking as it
relates to aging management during the period. of extended operation. Such prograrms include, for example, the
Water Chemistry — Primary and Secondary, the Inservice Inspection Program, and the Thermal Aging and
Neutron Irradiation Embrittlement of Cast Austenitic Stainless Steel (CASS) Program. Petitioner fails to
identify any of these programs, let alone suggest that they are deficient in any way.
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29. Proposed Contention 36

Contention 36: Entergy’s License Renewal Application Doeé Not Include an
Adequate Plan to Monitor and Manage Aging of Plant Piping Due to Flow-
Accelerated Corrosion During the Period of Extended Operation.*’

WestCAN asserts that the LRA does not include an adequate plan to rponitof and manage
the aging of plant piping due to FAC, as required by 10 C.F.R. §.54.21(a)(3). WestCAN cites.
Entergy’s proposal, consi‘stent with the GALL Report, to use a. computer model called
CHECWORKS to determine the scope and the frequency of inspections of components that are
susceptiblé to FAC.**® WestCAN contends that the CHECWORKS model cannotbe used to
determine inspéction frequency at IPEC Unit 2 because that unit (1) recently increased its
oéerating poWer level by about 5 percent, and (2) experienced an unpfecedénted steam generator
 tube rupture event.*”® As such, WestCAN | states that “[t]he profiles required for CHECWORKS
and the grid check points are unsubstantiated based upon these two significant changes.”*®
,WestCAN concludes that . . . Entergy cannot aséur_e the public that the minimum wall thickness
- of t:arbon steel piping and valve cbmponents Wili not be reduced by FAC to below ASME code

 limits during the period of extended operation.” *'

Proposed Contention 36 is inadmissible because it fails to satisfy thé contention
admissibility,ériteria specified in 10 C.F.R. § 2.309(f)(1). First, the éc_mtention does not diréctly |
'controvert the LRA, and thereby fails to establish a genuine dispute with the Applicant, contrary

-to 10 C.F.R. § 2.309(f)(1)(vi). Second, it lacks adequate factual or expert opinion support,

- contrary to 10 C.F.R. § 2.309(f)(1)(v). Additionally, insofar as it challenges Ehtergy’s reliance

47 Ppetition at 239.

458 1d at 242.
459 I d
My /7

41 petition at 243.
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on the CHECWORKS code, it raises issues outside the scope of this proceeding, contrary to

10 C.ER. § 2.309(f)(1)(iii). Finally, Proposed Contention 36 fails to raise a concern that is

material to the outcome of the Staff’s review of the LRA, contrary to 10 C.F.R. § 2.309(f)(1)(iv).

Thus, Proposed Contention 36 is inadmissible in its entirety.

" A contention that does not directly controvert a position taken by the applicant, in the

application, is subject to dismissal.**> Here, Petitioner has failed to clear that hurdle, by not

~demonstrating that the LRA is deficient is some material respect.*®® The IPEC FAC Program

complies with 10 C.F.R. § 54.21, as well as the GALL Report, contrary to Petitioner’s claim.*®*

As the LRA states, the IPEC FAC Program is consistent with the program described in the

Section XIM17, “Flow-Accelerated Corrosion,” of the GALL Repo'rt.%»5 As described in the

GALL Report, an acceptable FAC program:

relies on implementation of the [EPRI] guidelines in the Nuclear
Safety Analysis Center (NSAC)-202L-R2 for an effective [FAC] -
program. The program includes performing (a) an analysis to
determine critical locations, (b) limited baseline inspections to
determine the extent of thinning at these locations, and (c) follow-
up inspections to confirm the predictions, or repairing or replacing
components as necessary. % . '

The GALL Report further states that, “[t]o ensure that all the .aging effects caused by

FAC are properly managed, the program includes the use of a predictive code, such as

CHECWORKS, that uses the implementation guidance of NSAC-202L-R2 to satisfy the criteria

462

463

464

465

466

Comanche Peak, LBP-92-37, 36 NRC at 384.
Turkey Point, LBP-90-16, 31 NRC at 521 & n.12.
Petition at 243.

LRA, App. B at B-54.°

GALL Report, Vol. 2, Rev. 1, Ch. XI, at XI M-61.
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specified in 10 C.F.R. Part 50, Appendix B” conceming control of special proc;ésses.467

Significantly, the GALL Report states as follows with respect to CHECWORKS: .

CHECWORKS or a similar predictive code is used to predict

component degradation in the systems conducive to FAC, as

indicated by specific plant data, including material, hydrodynamic,

and operating conditions. CHECWORKS is acceptable because it

provides a bounding analysis for FAC. CHECWORKS was

‘developed and benchmarked by using data obtained from many

plants. The inspection schedule developed by the licensee on the

basis of the results of such a predictive code provides reasonable

assurance that structural integrity will' be - maintained between

inspections.*®® ' :
Thus, Enfergy’s use of CHECWORKS is consistent with longstanding industry practice and the
GALL Report. The NRC has stated explicitly that “[a]n applicant may reference the GALL
report in a license renewal application to demonstrate that the programs at the applicant’s facility
correspond to those reviewed andbapproved in the GALL report and that no further staff review
is_required.”469 Indeed, the GALL Report “has been referenced in numerous license renewal -
applicatiohs [] as a basis for aging management reviews to satisfy the regulatory criteria
contained in 10 CFR [§ 54.21].*7°

Additionally, to the extent Proposed Contention 36 contests the adequacy of

CHECWORKS, it is a direct challenge to an NRC-approved method. The GALL Report, like -
other NRC guidance, is intended to facilitate licensee compliance with NRC requirements in Part .

54 and to establish uniformity in the Part 54 regulatory process. As noted above, the GALL

- Report states that CHECWORKS is acceptable because it provides a bounding analysis fof FAC,

I
48 14 at XIM-61 to M-62.
489 1d. at iii.

-4 GALL Report, Vol. 1, Rev. 1, at 2.
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was developed .and benchmarked by using data obtained from many plan:ts, and provides
reasonable assurance that structural integrity will be maintained between inspections.

WestCAN also has not provided adequate factual or expert support to s’upport the
admission of its proposed contention. Petitioner provides no reasoned explanation or technical
analysis to support its clailﬁ that “the CHECWORKS model cannot be used to determine the
iﬁspection frequency. at [IPEC].”*"" Petitioner baldly asserts thaf it could take ten or imore years
of inspeetion data collection to properly benchmark the CHECWORKS medels for use .at
IPEC.*? Petitioner, however, provides aesolutely no definition of “benehmarking,” nor does it
describe what that process entails. More importantly, WestCAN provides no expert opinion or
feferences to documents to support its conclusory assertions.

The limited “factual support” furnished by WestCAN iﬁ its Petition is grossly inadequate,
and does not pass muster ender 10 C.F.R. § 2.309(f)(1)(v). For example, WestCAN includes an
excerpt from the transcript of a January 26, 2005 meeting of the ACRS Thermal Hydraulic
Phenomena Subcommittee (specifically an exchange between Rob Alefsick of Entergy and Dr.
Graham Wallis of the ACRS).*” -While that excerpt contains discussion of CHECWORKS,
WestCAN makes no meanmgful attempt to “connect the dots” by explaining how that discussion
serves to estabhsh a deficiency in the LRA. The J anuary 2005 meeting concerned a request for |
an EPU of 8 percent (roughly twice the recent stretch power uprates approved for IPEC) at the

Waterford Plant. Petitioner makes no attempt to explain how the plant-specific data discussed

471 petition at 242.

12 Id. at 243.

4 Transcript of ACRS Thermal Hydraulic Phenomena Subcommittee Meetihg (Jah 26, 2005) (available at

- ADAMS Accession No. ML050400613) (“ACRS Jan. 26, 2005 Tr.”). WestCAN incorrectly identifies the date
. of this meetmg as January 26, 2003.
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during that ACRS meeting are relevant to the Indian Point FAC Program and Entergy’s use of
CHECWORKS for purposes of license renewal.

Mp'reover, when put in context, the statements quoted by Petitioner cannot be construed
to mean that Waterford’s reliance on CHECWORKS was unacceptable, let alone Entergy’s use
of the model. Petitioner stmply ignores subsequent exchanges between members‘of the ACRS
Subcommittee and industry or NRC representativés that prot/ide important additional insights
into the Wziterfo_rd" plant’s use of CHECWORKS. T he gist of that dialogue is that, while
CHECWORKS sometimes underestimates wear rates, it also yields precise and accurate results |
in many cases, and is not the only tool or sburcé of information relied upon by a licensee in
determining inspéction priorities.474 Moreover, licensees can and do make appropriate
adjustments both with respect to the scope of theEr inspectibns and calibration of their
CHECWORKS models.*”> Thus, the statements cxted by Petitioner do not directly controvert a

posmon taken by Entergy in its Application.

4 See, e.g., ACRS Transcript at 240-48; 355-57.

5 For example, during the meeting, Mr. Rob Aleksick of CSI Technologies, an individual whom, by his own
-account, is very familiar with FAC issues and the use of CHECWORKS, stated during the meeting:

Some [CHECWORKS] runs results are imprecise and some more precise. ‘And
we look at both accuracy and precision. Programmatically we account for that,
that reality, by treating those runs that have what we call well calibrated results,
i.e., precise and accurate results coming out of the model that are substantiated
by observations, we treat those piping segments differently programmatically. -
than we do areas where the model is less good. If the model results do not
correlate well with reahty, different actions are taken primarily increased

inspection coverage to increase our level of confidence that those systems can
continue to operate safely. :

In addition to the CHECWORKS results many other factors are considered to
assure that the piping retains its integrity, chief among these are industry
_experience as exchanged through the EPRI sponsored CHUG group. Plant
experience local to Waterford in this case. And the FAC program owner
maintains an awareness of the operational status of the plant so that, for
example, modifications or operational changes that occur are taken into account
in the inspection of the secondary site FAC susceptible piping. -

ACRS Transcript at 245-56.
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WestCAN’s statement that IPEC has “a track record of broken pipes due to corrosion”
similarly’ fails to provide the requisite factual support for its contention.*’® WestCAN provides
no documentary references to suBstantiate this claim, and does not explain how its assertion
bears on the adequacy of the IPEC FAC Program or the reliability of the CHECWORKS model.

Finally, Proposed Cbntention 36 fails‘ to explain how the asserted deficiencies in
CHECWORKS present a safety concern énd/ér are m'aterial to the outcorﬂe of the Staff’s
licensing review. Contentions alleging an error or omission in aﬁ application must establish
some significant link between the claimed deficiency and protection of the health and safety of
the public or the environment.?”’ Here, Petitioner has failed to establish such a liﬁk. In any case,
as nbted above, the GALL Report states that CHECWORKS is acceptable.

For the f_oregoiﬁg reasons, Proposed Contention 36 wholly fails | to satisfy ‘the

requirements of 10 C.F.R. § 2.309(f) and should be denied.

30. Proposed Contention 37

Contention 37 - The LRA and the UFSAR’s for Indian Point inadequately address
the currently existing (known and unknown) environmental affects [sic] and aging
degradation issues of ongoing leaks, and fail to lay out workable aging
management plans for leaks and critical safety systems.*’®

- The thrust of WestCAN’s contention is that the AMPs for underground piping and tanks
are insufficient and will result in leakage of radioactive liquids and/or other fluids.*”® Petitioner
also claims that the aging management of these underground systems does not include adequate

inspection, maintenance, remediation, and monitoring programs.**

476 Petition at 243.

Millstone, LBP-04-15, 60 NRC at 89, aff'd, CLI-04-36, 60 NRC 631 (2004).
Petition at 244. ’ ' ' ’

14 at 244-262.

#0 Id. at252.

47

478
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As an initial matter, recent decisions in the ongoing license renewal proceeding for the
Pilgrim Nuclear Power Station (“Pilgrim”) held that ongoing monitoring for leakage of
radioactive liquids is outside of the scope of license renewal:

As we have said on numerous occasions, monitoring is not proper

subject matter for license extension contentions. Thus, where

Pilgrim Watch’s original formulation.of its contention focused

upon the potential for surface and groundwater contamination from
radioactivity contained by certain of the Applicant’s buried pipes

and tanks, that subject is a matter managed by the Applicant’s

ongoing monitoring programs, and is therefore outside the scope of -
matters properly considered in license extension hearings.*®'

The Board further clarified what is in the scope of a license renewal p.rdceeding by
stating:

Nonetheless, imbedded in Pilgrim Watch’s original contention was

the concept that the application and the Applicant’s AMPs appear

to set out programs which enable the Applicant to determine

whether those buried pipes and tanks containing radioactive fluids

are leaking at such great rates that they would fail to satisfy their

respective safety functions — and that inquiry is proper subject

matter for a challenge to a license extension application.*®*
This holding by the Pilgrim Board raises a number of important issues that undercut WestCAN’s
Proposed Contention 37 and clearly demonstrate that Petitioner has not proffered an admissible
contention with respect to leakage from buried components.

 First, to the extent that WestCAN’s contention alleges that the AMPs for underground '

piping do not include “adequate monitoring,” as clearly stated by the Pilgrim Board, “monitoring

is not proper subject matter for license extension contentions.”*®> Moreover, such issues are

outside the scope of license renewal, because they are managed by ongoing monitoring

“! Order Denying Pilgrim Watch’s Motion for Reconsideration, ASLBP No. 06-848-02-LR, at 5 (Jan 11, 2008)
(citations omitted) (emphasis added).

2 . . L
® g
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programs.*®* Therefore, because this proposed contention is focused on monitoring of leakage
from underground piping and on radioactive leakage into surface and groundwater, Proposed
Contention 37 must fail as it does not meet the.sta'_ndard of ;an‘admissible contention set forth in
10 C.FR. § 2.309(f)(1)(iii), which requires that a‘contenti‘on fall within the scope of the license
renewal proceeding. | | |
WestCAN also claims that the AMP is inadequafe because it does not provide for
- adequate inspection, leak prevention, and monitoring with respéct to underground pipes, tanks,.
and transfer canals, including those for IP1 to the extent the systems are used by Units 2 and 3485
In addition to being 6utside of the scope of license renewal, as discussed above, this allegation is
: deﬁciént for a variety of reasons. First, WestCAN fails to'address the Buried Piping and Te-mkS
- Inspection Program located in LRA Appendix B.1.6. This program is consistent with the
program recomr_nended by the NRC’s GALL R(:port..486 LRA Abpendi){ B.1.6 even states that
“[t]he Buried Piping and Tanks Inspection Program will be consistent with pfogram attributes
described in the GALL Report, Section XI.M34, Buried Piping and Tanks IIlspeétion.”
WestCAN providés no arguments to dispute this, much less even acknowledge the ir_lformation
set forth in the LRA. Moreover, Program Element 2, Preventive Actions, of the section of .the
‘GALL Report on “Buried Piping and Tanks Inspection” expressly states:
| In accordance with industry practice, underground piping and
tanks are coated during installation with -a protective coating
system, such as coal tar enamel with a fiberglass wrap and .a kraft
paper outer wrap, a polyolifin tape coating, or a fusion bonded

epoxy coating to frotect.the piping from contacting the aggressive -
soil environment.*®” :

) 7484 [d .

45 Petition at 250-261. _
GALL Report, Vol. 2, Rev. 1, at § XLM34.
487 Id

486
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The AMPs for IP2 and IP3 adhere to this requirement, which provides the protection required by
the NRC guidance.

Further, WestCAN fails to acknowledge the existence of the many other programs for
aging management of these components. For exemple, management of loss of material for
internal surfaces of buried piping and tanks is managed by Water Chemistry Control-Primary
and Secendary Program (LRA Appendix B.1.41), the Service Water Integrity Program_(LRA,
Appendix B.1.34), the Periodie Surveillance and Preventive Maintenance Program (LRA
VAppendix B.1.29), or the One—’t‘ime Inspection.Program (LRA.Appendix B.1.27), as applicable,
based on material-environment combinations. Again, Petitioner ignores the content of the LRA

and fails to take specific issue with it.**®

With respect to leakage attributable to Indian Point Unit 1, Section 1.2 of the LRA
explains the treatment of Unit 1 systems and components for purposes of the instant LRA:

Although the extension of the IP1 license is not a part of this
license renewal application, IP1 systems and components interface
with and in some cases support the operation of IP2 and IP3.
Therefore, IP1 systems and components .were considered in the
scoping process (see Section 2.1.1). The aging effects of Unit 1
SSCs within the scope of license renewal for IP2 and IP3 will be
adequately managed so that the intended functions will be
maintained consistent with the current licensing bams throughout ‘
the period of extended operation.**’

Thus, IP1 systems and components are relevant to this license renewal proceeding only to the

extent they are within the scope of the AMR for IP2 and IP3 systems and components.

488 See Oconee, CLI-99-11, 49 NRC at 338 (noting that “Petitioners must articulate at the outset the specific issues

[of the license application] that they wish to litigate as a prerequisite to gaining formal admission as parties” and
providing that “it is the license application . . . that is at issue in our adjudications™).

¥ [RA at 1-7.
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WestCAN also suggests that leaks at the Indian Point units have been discovered by
happenstance, and that they have gone undetected for an extended period of time.*® WestCAN
provides abso.lutely no reasoning for why this statement .supportsi Proposed Contention 37.
Moréover, the leaks WestCAN identifies in‘ support of this proposed contention*’’ have one thing
in common—they have nothing in common relevant to Part 54. WestCAN itself récognizes as
much, noting leaks attributable to a variety of hon—agejfelated factors.**?

In addition, WestCAN’s posited “aging issues associated with leaking pipe | and
radioactive effluent™” suggest WestCAN’s objective of contestiﬂg matters, ﬁnder the rubric of
Propos‘ed Contention 37, goes well beyond aging management | prograins——health effects,
structural integrity of the épent fuel pool, water chemistry, aﬁd the like. Such vaguely stéted and
o ﬁnbounded issues simply do not.comport with the level of specificity called for by 10 C.F.R.
§ 2.309(f).

Aéco_rdingly, Proposed Contention 37 addresses a matter subject to ongoing monitoring
programs, beyond the scope of matters appropriately considered in the context.of license
renewal, and otherwise fails to satisfy 10 C.F.R. § 2.309(f). Thus thi;s. contention should be

denied in its entirety.

- ®0 Petition at 251.

B Id at257-58.
92 1d. at 246.
493 1d at 253,
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31.  Proposed Contention 38

Contention 38: Microbial action potentially threatens all the stainless steel
components, pipes, filters and valves at Indian Point (issue 99 of EIS). 494

In Proposed Contention 38, ‘WestCAN alleges that the Aging Management Program fot
microbial induced corrosion (“MIC”) set forth in the LRA is inadequate, and that the statement
regarding an absence of MIC impacts is a misrepresentation.495 This proposed contention should
be rejected, as explained below, because_ WestCAN'’s discussiort of this matter is long on
rhetoric, and short on substance.

Beginning with the purcorted inaccuracy of Entérgy’s representation about the impacts of
MIC, WestCAN’s assertion is ‘based on third-hand ctatements made by some unidentiﬁed
individual undet unknown circumstances. *° Rank hearéay of this sort cannot constitute support
for admission of a c_ontehtion, as it lacks the requisite basis and speciﬁcity called for by 10
CFR. § 2.309(0(1). Moreover, beyond its vague statement cf a contention, WestCAN fails to
shoulder its burden to identify any shortcoming of the aging management ptograms in fact
included in the LRA.*”7 Under these circumstances, Proposed Contentioﬁ 38 should be denied in

its entirety.'

9% 14 at 262.

95 Id at 262-64.

. Id at 263 (asserting that “eyewitness evidence” from ° underwater divers” suggests that the traveling water

screens contained pit marks and holes).

“7 See Oconee, CLI-99-11,'49 NRC at 338 (noting that “Petltloners must articulate at the outset the specific issues

[of the license application] that they wish to litigate as a prerequisite to gaining formal admission as parties” and
prov1dmg that “it is the llcense apphcatlon that is at issue in our adjudications).
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32. Proposed Contention 39

Contention 39: Indian Point 1 leaks constitute a violation of SafeStor {sic] and
since components of IP1 are used in the operation of Indian Point 2, the LRA’s
failure to address these leaks and the interfacing IP 1- IP2 systems renders the
LRA inaccurate, incomplete, and invalid. 498

WestCAN, again without regard for or recognition of the content of the LRA, implies that
the LRA completely ignores Indian Point Unit 1, and its possible bearing on renewal of the
Indian Poiﬁt Units 2 and 3 operatihg licenses. That is simply not the case. Section 1.2 of the
LRA expressly states the fbllowing:

Although the extension of the IP1 license is not a part of this
license renewal application, IP1 systems and components interface
with and in some cases support the operation of IP2 and IP3.
Therefore, IP1 systems and components were considered in the
scoping process (see Section 2.1.1). The aging effects of Unit 1
SSCs within the scope of license renewal for IP2 and IP3 will be
adequately managed so that the intended functions will be
maintained consistent with the current licensing basis throughout
the period of extended operation.*”®

IP1 components are inchided in the aging management reviéws of IP2 components, as necessary,>
which, as discussed above, satisﬁe's_r NRC requirements. 'Yet, WestCAN -doés not_addrdss the
- foregoing or provide other information identifying a particular_ dispute regarding material issues
reiated to the LRA. Moreover, its baseless accusation that Entergy is engaged in “deliberate

3500

pollution, cannot stand ‘unchallehged—the Applicant has taken appropriate measures to

~‘address spent fuel pool leaks to ensure that the public health and safety continues to Be protected.

~ In light of the foregoing, it is clear that Proposed Contention 39 does not satisfy the

requirements of 10 C.F.R. §§ 2.309(f), and should be denied.

498 Petition at 264.
4% LRA at1-7.
% Ppetition at 266.
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33. Proposed Contention 40 (Mislabeled in Petition as a second Contention 36) -

Contention 40: The LRA submitted fails to include Final License A
‘Renewal Interim Staff Guidance. For example, LR-ISG 2006-03,
“Staff Guidance for preparing Severe Accident Mitigation
Alternatives.””"!
This proposed contention is identical to WestCAN’s Proposed Contention 14. For
reasons fully discussed by Entergy in its response to Proposed Contention 14 above, Entergy

likewise opposes admission of this duplicate contention.

34, Proposed Contention 41

Contention 41; Entergy’s high level, long-term or permanent,
nuclear waste dump on the bank of the Hudson River.’ 02

WestCAN, in lighf of alleged_uncertainties in the availability of a High-le.-vel waste
repository as well as low-level waste storage needs; proffers a contention that sweeps ui) for
consideration several disparate issues it contends must be decided. First, it asserts that the ..EIS
for Indian Point License Renewal needs to address the costs and impacts of indefinite storage of
nuclear'wa.lste.so3 Second, it asserts that aﬁ aging managemeni plan for such waste is ca}led for
and that the site must be reviewed as a permanent high-level waste storage site. And, third, it
_ assérts that the st_rudural integrity of the spent fuel pools needs to be evaluated in light of
identified leaké, and an aging management provided.5°4- Thus, what starts out as an apparent
énvironmental contention segues, without substéntive éxpianation of ifs t_ransitién, to an issue of
aging management.

This contention, to the extent it raises an environmental issue related to storagé’ of both

high-level and low-level radioactive waste, is, in effect, a challenge to 10 C.F.R. Part 51, in

O 14 at 267,
2 Id. at 268.
503 Id

304 Id. at 268-280.
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‘particular to the determinations codified in Table B-1, Appendix B to Subpart A, that these are
Category 1 issues, not requiring consideration in individual license renewal proceedings. As the
Licensing Board explained in the Oconee license renewal proceeding:

The Commission’s regulations provide that applicants for
operating license renewals do not have to furnish environmental
information regarding the onsite storage of spent fuel or high-level
waste disposal, low-level waste storage and disposal, and mixed
- waste storage and disposal. See 10 C.F.R. §§ 51.53(c)(2),
51.53(c)(3)(1), and 51.95. See also the presumptions in 10 C.F.R.
§51.23 regarding high-level waste permanent storage; and see
Table B-1 in Appendix B to Subpart A of Part 51, ““Summary of
Findings on NEPA Issues for License Renewal of Nuclear Power
Plants’” (which includes specific findings on offsite radiological
impacts of spent fiiel and high-level waste disposal, low-level
waste storage and disposal, mixed waste storage and disposal, and
onsite spent fuel storage). Each of these areas of waste storage is
barred as a subject for contentions because 10 C.F.R. § [2.335]
provides that Commission rules and regulations are not subject to
attack in NRC adjudicatory proceedings involving initial or
renewal licensing.”® :

lIn affirming the Board’s ruiing on contention admuissibility, the Commission stated that
“Category 1 issues include the radiological impacts bof spent fuel and high-level waste disposal,
.loW-level waste storage and disposa1,~mixed waste storage and disposal, and onsite spent fuel.””**
The Commission added that “[a]n applicant’s envifonmental report [for license renewall]
thereforé need not discuss any aspect of the storage of spent fu¢1 for the facility within the _scopé
of [these] geﬂeric determinations.”"’ |

- The Oconee Licensing Board’s reference to the Commission’s “presumptions” régarding

high-level waste permanent storage” is a reference to the Commission’s “Waste Confidence

Rule,” codified at 10 C.F.R. § 51.23, which states:

%% Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), LBP-98-33, 48 NRC 381, 391 (1998).
5% Oconee, CLI-99-11, 49 NRC at 343, :
7 Id. at 343-44 (internal quotes and citations omitted).
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[1]f necessary, spent fuel generated in any reactor can be stored

safely and without significant environmental impacts for at least 30

years beyond the licensed life for operation (which may include the

term of a revised or renewed license) of that reactor at its spent

fuel storage basin or at either onsite or offsite independent spent

fuel storage installations.>®
The Waste Confidence Rule likewise in not subject to challenge in an individual adjudication
absent a waiver. Accordingly, Proposed Contention 41 must be rejected as an improper
collateral attack on the Commission’s Part 51 regulations, as they pertain to the Commission’s
generic Category 1 findings on the impacts of nuclear waste and spent fuel storagé and the
Commission’s Waste Confidence Rule. WestCAN has failed to justify treating these matters
otherwise in this proceeding and cannot challenge the Commission’s generic findings here.

Apart from its impermissible challenge to generic NRC findings codified in 10 C.F.R.

Part 51, Proposed Contention 41 fails to meet the admissibi‘lity requirements of 10 C.F.R.
§ 2.309(f)(1). As explained earlier, a petitioner must “provide a specific statement of the issue of
law or fact to be raised or controverted.””” The petitionér must “articulate at the outset the
specific issues [it] wish[es] to litigate as a prerequisite to gaining formal admission as [a
party].””'° Namely, an “admissible contention must explain, with specificity, particular safety or
legal reasons requiring rejection of the contested [application].””"! " The contention rules “bar
contentions where petitioners have only ‘what amounts to generalized suspicions, hoping to

33512

substantiate them later. Further, a petitioner must provide “a brief explanation of the basis

% 10 CFR.§ 51.23

% Id. § 2.309(£)(1)(i).

S Oconee, CLI-99-11, 49 NRC at 338.

SU Millstone, CLI-01-24, 54 NRC at 359-60.

2 McGuire/Catawba, CLI-03-17, 58 NRC at 424 (quoting Oconee, CLI-99-11, 49 NRC at 337-39).
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for the contention.””"? This includes “some sort of minimal basis indicating the potential validity

314 or “sufficient foundation” to “warrant further exploration.”'> The brief

of the contention
explanation serves to define the scope of a coiitention, as “[t]he reach of a coptentioh necessarily
hinges upon its terms coupled with its stated bases.”*'® The Board, however, mlist determine the
admissibility of ihe contention itself, not the admissibility of individual “bases.””!”  This
proposed cio'nténtion faiié to satisfy this requirément—WesiCAN 's references are to generic
studies which We.stCAN has failed to make specifically relevant to indian Point, save by its
* unsupported assertions. Also in this regard, a petitioner bears the burden to present the factual
‘information or expert opinions necessary to support its contention adequately, and failure to do

50 requires that the contention be rejected.’'® WestCAN has not done so here.

For all of the foregoing reasons, Proposed Contention 41 must be denied in its entirety.

35. Proposed Contention 42

Contention 42 Dry Cask Storage (Issue 83) The Independent Spent Fuel Storage
Installation (SFSI) [sic] being constructed at Indian Point for the purpose of
holding the overflow of nuclear waste on site for decades, and probably more than
a century, must be fully delineated and addressed in the aging management plan
and, moreover, constitutes an independent licensing issue.’*’

In a vanation of the theme noted in Proposed Contention 41, WestCAN first challenges

the ER because of its failure to address spent fuel storage. Althoilgh noting here that this is

1310 C.E.R. § 2.309(f)(ii).

% Rules of Practice ‘for Domestic Licensing Proceedings — Procedural Changes in the Hearing Process, 54 Fed.

Reg. at 33,170. ‘
S5 Seabrook, ALAB-942, 32 NRC at 428 (footnote omitted).

516

Seabrook, ALAB-899, 28 NRC at 97, aff’d sub nom. Massachusetts v. NRC 924 F 2d 311 (D C. Cll' 1991),
.cert. denied, 502 U.S. 899 (1991).

See-NEF, LBP-04-14, 60 NRC at 57 (“licensmg boards generally are to litigate ‘contentions’ rather than
‘bases’”).

18 See 10CFR. § 2.309(f)(1)(v); Yankee, CLI-96—7, 43 NRC at 262.
S Petition at 280. '

517
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codified in Part 51 as a Category 1 issue, WestCAN, w_ithout any foundation, urges that it here be
treated as a Category 2 issﬁe.5 20 None of thé grounds it adlvances'is sufficient. The contention is
inadmissible for the reasons set forth above in response to Proposed Contention 41.

- And like the preceding -proposed contention, Proposed Contention 42 transitions to pose a,
different contention regarding the safety of the ISFSI to be constructed at Indian Point.’?' This
mafter is clearly beyond this scope of this license renewal proceéding, contrary to 10 C.F.R.
§ .309(H)(1)(iii), and should be rejected on that basis alone. WestCAN subsequently leaps to
proposing~ consideration of an issue speculating on the need for additional spent fuel storage
capacity in the future.’?

Once again, WestCAN’s proposed contention 42 is flawed in t'ermé of the necessary
specificity, devoid of factual support, and lacks any reference to the underlying LRA and ER.
WestCAN’ss Proposed Contention 42 does not satisfy the requirements of 10 CFR.
§ 2.309(0(1)(i),‘(v),. and (vi), and should be denied. |

36.  Proposed Contention 43

Contention 43 The closure of Barnwell will turn Indian Point into a low level
radioactive waste storage facility, a reality the GEIS utterly fails to address, and a
fact which warrants independent application with public comment and regulatory
. 523 . o
review.””
WéstCAN-, in Proposed Contention 43, contends that with the June 2008 closure of the

Barnwell low-level waste storage facility, the Indian Point site will become a “low level

radioactive waste storage facility,” which is not addressed in the GEIS for license renewal, and

b

™3

° Id. at 280-282.

' Id at 282-283.

52 Id at 283-286.
B Id. at 286.

b

N
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for which a separate license is required.** As discussed before, conclusory statements cannot

. g . . 2
provide “sufficient” support for a contention.’*’

In short, a contention “will be ruled
inadmissible if the petitioner ‘has offered no tangible information, no experts, no substantive
affidavits, but instead only ‘bare assertions and speculation._’”526 But this is just what WestCAN
has done in regérd to Proposed Contention 43.

What might happen to low-levél waste frorn Indian Point if Barnwell in fact closes its
dodrs, or what actions Entergy might have to take in that eventuality are, essentially, speculative
matters, going well beyond the scope of this license renewal pfoceeding. Accordingly, Proposed

Contention 43 should be denied.

37. Prdposed Contention 44

Contention 44 The Decommissioning Trust Fund is inadequate and Entergy’s
plan to mix funding across Unit 2, 1. and 3 violates comm1tments not
acknowledged in the appllcatlon and 10 CFR rule 54.3.°%

Citing 10 C.F.R. §§ 50.75 and 54.3, WestCAN contends that the costs for complete
decommissioning and cleanup of the site must be adjusted to reflect significant changes in the
contamination streams, including the large ‘und'erground radioactive leaks.*”® Shifting to a
diff¢rent topic altogether, WestCAN also expresses concern about the “forced onsite 'sto'rage of -
radioactive waste streams,” as well as the prospect that “the Applicant and NRC will céntinue to

use the Indian Point site as a radioactive waste dump for both LLRW and HLRW.”*? WestCAN

asserts that “the storage of an additional 20 years of waste, either in the spent fuel pools or in dry

% Id. at 286-90.
2 See American Centrifuge Plant, CLI-06-10, 61 NRC at 472.

Fansteel, CL1-03-13, 58 NRC at 203 (quoting GPU Nuclear, CLI-00-6, 51 NRC at 207). .
Petition at 290. X
2 Id. at 291.

5% Id. at 297.
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527

-130 -



cask storage, increases the risk to human health and safety far beyond the original Désign Basis
for this site . .. .”%° WestCAN further accuses the NRC of “failing to provide the public with
the protéction standards that would be in place if a long terxﬁ LLRW or HLRW storage facility
were cited [sic] at the facility.”mv

In making these arguments, WestCAN provides no reference to relevant portions of the
application (including the UFSAR or ER) or provides any expert support.53 2 Moreover, Eﬁtergy
opposes admission of Propo'sed Contention 44 because it raises issues that are beyond the narrow
scope of this proceeding and iMateﬁal to the Staff’s license renewal findings. The contention
also lacks adequate factual or expert support and fails to establish a genuiné dispute on a material
issue. of law or fact, contrary to 10 C.F.R. '§. 2.309(f)(1)(vi). - Finally, tﬁe contention improperly
challenges the NRC’s Part 54 and Part 51 regulations in céntravention of 10 C.F.R. § 2.335.

As discussed aboVe, ﬁﬁancial matters subh as an apﬁlicant’s ﬁnancial'qualiﬁcations or
decommissioning funding arrangements are outsi_debthe scope of license renewal. For that
reason, th¢ Susqueham?a Licensing Board rejected arguments similar to those made by
WestCAN here; i.e., assertions that the applicant will be uﬁable to meet its financial obligations
associated with decommissioning of the facility.** Clearly, decommissioning after the plant has -
ceased to operate has nothing td do with the management of equipment aging or timé—limited
aging analyseé during a renewed operating term. .

Ih support of its contention, WestCAN cit.es 10 CFR. § 50.75, several recent |

’decommissidning funding réports submitted by Entergy to the NRC, and a 2000 Cbrrunjssion.

0 Id. at 297.
31 1d. at 297.
32 Id. at 290-303.

533

PPL Susquehanna, LLC (Susquehanna Steam Electric Station, Units 1 and 2), LBP-07-04, 65 NRC 281, 313-15
(2007). '
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3 In actuality, these references reinforce the conclusion

license transfer adjudicatory decision.’
that Proposed Contention 44 cannot be admitted because it raises issues that a;re adéquately dealt
with by regulatory processes on an ongoing basis today. The NRC’s decommissioning funding
iegulations—‘—not its license renewal regulations—are specifically designed to ensure that, when a
plant ceases permanent operations, sufﬁcient funds are availablé to decommission the facility in
a manner that protects the public health and safety. The NRC regulations accomplish this by
requiring (1) adequate financial respohsibility early in plant life; (2) periodic adjustments, aﬁd
(3) an evaluation of specific provisions close to the time of decommissioning.>*

As reﬂected in 10 CFR. § 50.75(1)(1), fhe NRC requires every poWer reactor licensee té
submit, at leést biennially, a report on the status of decommissioning ﬁnding for each licensed
power reactor ownedv'm wﬁole or in part by the licensee. Those status reports (to which

“WestCAN refers) provide information related to: updated NRC minimum decommissioning:
funding levels, the amount of funds accumﬁlated to the end of the preceding calendar year, a
schedule of annual amounts remaining to be collected (in the case of utilities making periodic
contributions to .their decommissioning funds), assumptions related to deconnniési_oning cost
escalation and fund éamings, contracts relied upon, changes since the previous répon to methods
of providing financial assurance of adequate decommissioning funding, and material changes to
decommissioning: trust égreements. Thus, WestCAN’s reliance on Section 50.75 'and'Er-ltergy’s
'decommissio‘ning fhnding status reports offer no éup_port for its contention. In fact, those very
rcquiremenfé énéure that a licensee’s decommissioning funds are continually monitored and .
adjusted. (as necessary) during thé i_nitial and renewed opefating tenﬁs -to ensure that

decommissioning funding remains adequate.

"534 Petition at 291-93.
3% 10 CF.R. § 50.75.
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WestCAN’s claim that the Commission’s 2000 decision (CLI-00-22) in the Indian
Point/Fitzpatrick license transfer proceeding supports the admissibility of Proposed Contention

336 WestCAN erroneously ascribes the following statement to the Commission:

44 1s 'erroheous.
‘;[R]egarding decommissioning Stakeholders have the right to seek intervenor status in any
application for license renewal or extension that 'Entergy Indian Point may file.” 3>7 Based on this
mischaracteﬁzation, WestCAN asserté fhat “the issue of whether there are adequate’
decommissioning funds is wi;hin [the] scope of the licensing renewalA broceedings.” 538

- Contrary to WestCAN ’s claim, the Commission, in CLI-00-22, did not hold that
decommissioning funding issues are within the scope of a license renewal proceeding. In that
proceeding, the Commission rejected certain arguments made by the Tvown’ of Cortlandt, New
York in its intervention pétition. In particular, the Town of Cortlandt had claimed that Entergy
would be more likely to apply for license renewal than the waer Authority of the State of New
York (PASNY) and “thereby ‘delay Cortléndt’s enjoyment of the full panéply of health-and-
safety benéﬁts associatéd with the expected decbmmissioning of all three units.”** Cortlandt
argued that any delay in decommissioning would “adversely affect Cortlandt’s health and safety
intefests by subjecting Cortlandt and its citi‘zens.to the possibility of inéréased radiologicalv

| exposure as a result of both the continued operation of the plant and the continued (and possibly

expanded) onsite storage of spent fuel.”** For these reasons, Cortlandt asserted that the NRC

38 Power Authority bf the State of New York and Entergy Nuclear Indian Point 3 LLC and Entergy Nuclear

Operations, Inc. (James A. Fitzpatrick Nuclear Power Plant and Indian Point Nuclear Generating Unit No 3),
CLI-00-22, 52 NRC 266-(2000)..

Petition at 293.
B Id .
%14 at 304.
1
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Staff’s assessment of financial ability should include an evaluation of the transferees’ ability to
decofnmission Indian Poiﬁt 3%b0th for the current term and for the license renewal term.>*!

The Commission held that Cortlandt’s concerns did not fall within fhe scope of thg:
license transfer proceec.iing.5 2 The Commission reasoned that (1) a license renewal application
from Eﬁtergy was not pending and (2) Entergy was no more .likely to seek renewal than PASNY.
fa’. at 304-0S. Whil¢ the Commission acknowledged Cortlandt’s “right tovseek intervenor status
in any application fdr licehse renewal or license extension that Entergy Indian Point may file,” it
did not hold that issues related to decommissioning,, decommissioning funding, or the impacts of
>spent fuel storage are subject to adjudication in a license renewal procee’ding.543

In this proceeding, WestCAN makes analogous‘argumen'ts régarding the NRC’s alleged
failure to consider the costs and impacts of “forced onsite storage of radiéaétive waste

"% To the extent WestCAN’s claims relate to the adequacy of decommissioning

streams.
funding for IPEC, they are not litigablei in this proceeding for the reasons set forth above.
Insofar as WestCAN’s arguments might be construed to relate to the Commission’s generic

‘consideration of the impacts of onsite waste storage in Part 51; they are likewise not litigable in

this proceeding, as _discussed above in response to Proposed Contention 41.

g
2

% In fact, in the context of its license transfer holding, the Commission noted that Cortlandt had “provided no '

 basis for [the Commission] to question Entergy Indian Point’s ability or willingness to comply with the NRC’s
decommissioning requirements,” and that Cortlandt’s “challenge to the Applicants’ use of the very

decommissioning cost estimate methodology sanctioned by [NRC] rules amounts to an impermissible collateral
attack on 10 C.F.R. § 50.75.” ‘

344 petition at 297. -
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In sum, the Board must deny admission of Proposed Contention 44 for failing to meet the
requirements of 10 C.F.R. § 2.309(f)(1)(iii), (iv), (v) and (vi)** and for improperly challenging
generic determinations made by the NRC in 10 C.F.R. Part 54 and Part 51 regarding the scope of

license renewal and the impacts of onsite waste storage.

38.  Proposed Contention 45
. Conte_:nﬁon 45: Non-Compliance with NYS DEC Law — Closed Cyclé Cooling
“Best Technology Available” Surface Water Quality, Hydrology and Use (for all
plants)5 46 ‘

WestCAN argues, in Proposed Contention 45, that Entergy, by omission,v has
misrepresented the impacts of its cooling system, contending that the State SPDES permits for ‘
Indian Point 2 and 3, pursuant to ECL §’17;081 1, require that the facility be retrofitted with a
‘clqsed-cycle cooling system, employing the best technology available.””’ WestCAN further
asserts that until a closed-cycle cooling system is installed, thé Indian Point 2 and 3 operating
licenses cannot be renewed.”*® WestCAN’s position with respect to this proposed contention is
presented as a matter of law; beyond that, 'it presenfs no factual basis to support a contention that
Entergy has somehow operated Indian Point 2 and 3 in vioiatioﬁ of its cufrently valid SPDES
permits.

Entergy opposes admission of this contention. There are a significant number of state
and local permits, certificates and other forms of appfoval that Entergy, as all other utilities, must

obtain in order to operate a power generating facility. . Here, the Applicant initiated the process to

obtain the necessary permits to support renewal of its operating licenses, including the discharge

5 It is notable that élthough implying that this contention is “Supported by Facts and/or Expert Opinion,” Petition

at 299, the Petition follows with no facts or identification of experts on whom WestCAN relies, but, in large
part, only a recitation of unrelated regulations.” Id. at 300-303. .

Petition at 303.
47 14 at 303-06.
S8 1d. at 306.

546
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permit from the vNew York Stat¢ Department of Environmental Conservation (“NYSDEC”)
which imnlements § 316 of fhe Clean Water Act. As part of that process, the NYSDEC staff has
recommended that the Indian Point Units be retrofitted with a closed cycle cooling system. And,
aé also provided by the State’s permitting process, Entefgy has lawfully challgnge(i the NYSDEC
staff’s recommendation. Until such time as the matter as been finally decided, hoWéver, Entergy
is authorized to continue operating its facilities in accordance with the existing permits, which
remain in éffect until its application is ﬁnally deténnined. " For that reason, Entergy’s
representation regarding nompliancé with its SPDES permits was and is, legally and factually,
accurate. | | |
Moreover, it is clear that consideration of the substantive aspects WestCAN seeks to raise
in the cOnténtion—retroﬁtting the facility for a closed cycle cooling system—is foreclosed by
Section 51 1(c)(2)(B) of the Clean Water Act, 42 U.S.C. § 4321, which nrecludes the NRC from
conditioni'ng any license or permit on any limitation other than that established pursuant to tne
Clean Water Act. Until the matter pending in New York-With respect th Entér_gy’s' dischargev
- permit is resolved with finality, the NRC is constrained to assess the pending LR‘A nn the basis

of the currently-permitted system.

39.  Proposed Contention 47
Contention 47: The Environmental Report Fails to Consider the Higher than
Average Cancer Rates and other Health Impacts in Four Counties Surrounding
Indian Point.** |

In Proposed Contention 47, WestCAN alleges that the LRA fails to address radiological

health effects, in particular, cumulativé health effects over a 60-year operating period, including

59 14 at 307.
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health effects attributable to routine operation, accidents, and as a result of acts of sabotage.5 50

331 it is clear that WestCAN, in support of

Although given only passing mention in its Petit.ion,
this proposed contention, relies largely, though without explicit attribution, on a study prepared
by Joseph Manlgano,5 52 as well as o.ri several othef reports prepared by Greenpeace and UCS, the |
latter reflecting speculation about the effects of a core melt-down caused by a terrorist attack.

Entergy opposes admission of Proposed Contention 47. Without regard for the. fact that
this issue is addressed by a rule, WestCAN argués that the LRA “fails to address adequate [sic]
the protection of public health and safety . . . . Additionally, . . . it fails to address adequate [sic]
the protection of public health and saféty from CUMULATIVE .radioactive exposure for 60
. years, during the current license and additional proposed 20 year new superseding license
peric‘)d.”ss.3 The GEIS .‘for license renewal evaluated, among other matters, the health effects of
plant operation relevant to the licehse renewal program, and conclﬁded, as é geﬁedc matter that
the impacts on Both the public and workers was small. For that reason, this issue was determined
to be a Category 1 issue, not, as a general matter, requiring consideration in individual liceﬁser
renewal environmental reviews.>>*

Stripped of its rhetoric, this proposed contention, notwithstanding several references to

Indian Point-related info@ation, is a generalized challenge to the Commission’s regulation
“which 'p_reludes considératién of this matter in individual license renewal actions, 10 C.F.R. ‘
§ 51..53(0)(3)(i); see also Table B-1, Subpart Ato 'Appendix B And notably, it is substantively

identical to the proposéd contentions being proffered in this matter by both Hudson River Sloop

59 14, at 307-23.
U Id. at321-22.
552 See Petition Exhibits TT and UU.
553 Petition at 323.

3% 10 CF.R. § 51.53(c)(3)(i); also Tbl. B-1, Subpt. A to App. B.
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Clearwater, Inc. and Connecticut Residents Oppésed to Relicensing Indian Point (“CROR[P”)
(though the latter, for obvious reasons, makes reference to Connecticut, rather than Néw York
counties). |
Entergy opposes the admission of Proposed Contention 47 on the grounds that it (1)

raises generié issues that challenge Commission regulations, \contrary to .10 .C.F.R. |
§ 2.309(f)(1)(iii); (2) raises issues that are not unique to the period of extended operation and are
‘therefore outside the scope of this proceeding, contrary to 10 C.F.R. § 2.309(f)(1)(iii); and (3) is
based on speculation that does nqt raise a maferial issue .of fact, contrary to 10 C.F.R.
§ 2.309(f)(1)(vi). |

| . Conspicuously absent> from the Petition is any assertion or information showing that the
Applicant has not, and is not, operating IPEC in accordanbcev with the Commission’s requirements

with respect to radiological releases,’”

and, more importantly, that there is any basis for
concluding that the pendiﬁg application fails to satisfy NRC requirements for license renewal in
10 C.F.R. Part 54. To the contrary, it is evident from the Petition that (a) despite the inclusion
of references fo Ii’EC in their materials and the bald assertion that the. information is new, the
issue WestCAN wishes to raise‘ is clearly a> generic matter which challenges' a Commission
.fegulation with respect' to health effects of low levels of radiaﬁon, and (b) the information is
“anything but new. | |
- “The issi;é WestCAN seeks to raise here is éssentially the sz.lmev as wés proffered, and -
rejected, in the McGuire Nuclear-Station, U}nits 1 and 2, and Cziitawba‘ Nuclear Station; Units 1

and 2, license renewal‘proc‘:eeding almost six years ago.’”® There, the Board rejected a

%5 See 10 C.F.R. Part 20,

% " Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2, Catawba Nuclear Station, Units 1 and 2),
LBP-02-4, 55 NRC 49, 85-87 (2002). :

-138 -



coﬁtention, again relying (in part) on a study by Mr. Mangano, similarly seeking to challenge the
radiological impacts of plant operations.>’ .Speciﬁcally, the Board found that the matter is
appropriately identified as a Category 1 issue, not requiring site-specific consideration in
individual license renewal environmental reviews, and that the petitioner there had failed to
establish the existence of special circumstances regarding the specific matter of that proceeding
that might warrant waiving the regulation, 10 C.F.R. § 51.53(c)(3) and App. B, Table B-1.5®
The Board’s conclusion in the McGuire and Catawba proceeding is- equally relevant in the
instant proceeding:

The issue is manifestly a generic one, as applicable to all nuclear

plants as to any one of the plant units at issue in this proceeding.

Therefore, even were we to consider the documents submitted in

support of the contentions to constitute affidavits as required by

section 2.758(b), we do not find a rule waiver to be appropriate in

this proceeding. As the Commission has suggested, the Petitioners

.may wish to present their essentially generic concerns about

radiological impacts through a petition for rulemaking under 10

CFR. §2.802.°>"° ‘

Similarly, in the Millstone Nuclear Power Station, Units 2 and 3, license renewal
proceeding, the Board rejected a substantively-similar contention, also supported in part by
Mr. Mangano, because it was uhrelated_ to matters material to license renewal under Part 54.°%
The contention there was initially rejected because it consisted of unsupported speculation,
contrary to 10 C.F.R. § 2.309(f)(1), and, in any event, did not bear on any matter related to the

1

detrimental effects of plant aging.’® The . Commission, in affirming the Licensing Board’s

557 I d
558 I d .
5% Id. at 86-87 (citations omitted). _

Millstone, LBP-04-15, 60 NRC at 90-91, aff'd, CLI-04-36, 60 NRC 631 (2004).

- Millstone, LBP-04-15, 60 NRC at 91-92.

560

561
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decision denying the petitioner’s motion for reconsideration and petition for leave to amend its
petition, held

Our license renewal inquiry is narrow. It focuses on ‘‘the potential
impacts of an additional 20 years of nuclear power plant
operation,”’ not on everyday operational issues. Those issues are
“‘effectively addressed and maintained by ongoing agency
oversight, review, and enforcement.”’

We are saying merely that a license renewal proceeding is not the

proper forum for the NRC to consider operational issues. If CCAM
 has information supporting its claim that Millstone’s operation has

caused ‘‘human suffering on a vast scale,”’ its remedy would not

be a narrowly focused license renewal hearing, but a citizen’s

petition under 10 C.F.R. § 2.206.% ,

~ And finally, another Board, in the context of a license amendment proceeding, rejected a |
cohtention seeking to address the radiological irﬁpacts of op’eraﬁon at Millstone within regulatory
limits, aglain supported by an affidavit submitted by Mr. Mangano, Bebause it was | an
impermissible challenge to the Commis'sion’s rg:gulations in 10 C.F.R. Parts 20 and 50.°* There,

as here,

Mr. Mangano’s affidavit does not make clear whether the
increased effluent releases he alleges (and which he claims will
cause adverse health effects) will be within regulatory limits or
violate the Commission’s regulations. If the former,
Mr. Mangano’s assertion represents an impermissible challenge to
the Commission’s regulations, 10 C.F.R. Part 20 and Part 50, that
establish radiological dose limits. See 10 C.F.R. § 2.758.5%

The Commission, on review stated:.

% Millstone, CL1-04-36, 60 NRC at 637-38 (citations omitted).

%83 Northedst Nuclear Energy Co. (Millstoné Nuclear Power Station, Units 2 and 3), LBP-01-10, 53 NRC 273

(2001), aff’d sub nom. Dominion Nuclear Conn. Inc. (Mlllstone Nuclear Power Station, Units 2 and 3), CLI-01-
24, 54 NRC 349 (2001).

5% Millstone, LBP-01-10, 53 NRC at 286-87 (citations omitted). The former 10 C.F.R. § 2.758 is now Section

2.335. Both the previous and current versions provide that no rule or regulation of the Commission may be

attacked in any adjudicatory proceeding under the Commission’s Rules of Practice, except through a valid
waiver request.
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They [the petitioners] say they ‘‘are prepared to establish through
“expert testimony that any increase in routine radiological effluent -
to the air and water by the Millstone reactors will expose the pubhc
to greater risk of cancer, immunodeficiency diseases and other
adverse health effects.”” See Appeal Brief at 4. But routine -
permissible releases occur virtually daily, and they do not remain
at a constant level but go up and down routinely. All such releases
are small and must remain within NRC-prescribed limits.
Regulatory limits on effluent concentrations take into account the
licensee’s need to make frequent adjustments in releases, while
still imposing absolute limits on both the rate of release and the
dose to the nearest member of the public. The license amendments
at issue here have no bearing on the Licensee’s ability to make
these frequent adjustments. If the Petitioners are objecting to all
possible routine adjustments in effluent releases, then their claim
amounts to an impermissible general attack on-our regulations
governing public doses at operating nuclear plants. See 10 C.F.R. §
2.758. Petitioners ‘‘may not demand an adjudicatory hearing to
attack generic NRC requirements or regulations, or to express

generalized grievances about NRC policies.””*®

Without attempting to fully catalogue here his various submissions and presentations to
the NRC regarding health effects associated with nuclear power plants, Mr. Mangano has
‘presented the essence of his ‘thesis_to the NRC in various forms, including in comments on
environmental impact statements and Limited Appearance statements regarding the North Anna

Early Site Permit proceeding (February 2005);’ 66

the Oyster Creek License Renewal proceeding
(July 2006 and May 2007);* the Grand Gulf Early Site Permit proceeding (July 2005);>®® the

Peach Bottom License Renewal proceeding (November 2001 and July 2002); 569 the Shearon

5% Millstone, CLI-01-24, 54 NRC at 364 (citing Oconee, 49 NRC at 334).

566 See Pub. Mtg. Tr. Att. (Feb. 17, 2005), Radiation and Public Health Project, Death Rates in Central Virginia in
the Vicinity of North Anna Nuclear Station (Jan. 19, 2005), available at ADAMS Accession No. -
ML050750309. . '

567

See Letter from Joseph Mangano to NRC (July 14, 2006), available at ADAMS Accession No. ML 062050309;
Ltd. Appearance Session Tr. 23-27 (May 31, 2007), available at ADAMS Accession No. ML071580352;
Joseph. Mangano, Radioactive Contamination and Cancer Near the Oyster Creek Nuclear Reactor (May 31,
2007), available at ADAMS Accession No. MLO71650053

See Letter from Joseph Mangano to NRC (July 5, 2005), avazlable at ADAMS Acccssmn No. ML051960026.

See Email from Joseph Mangano to NRC (Nov. 2,1 2001), available at ADAMS Accession No. ML.020230268,;
Pub. Mtg. Tr. 79-90 (July 31, 2002) available at ADAMS Accession No. ML022390448.

568

569
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Harris License Renewal proceeding (July 2007);570

the Turkey Point License Renewal
proceeding (July 21001);571 and the Diablo Canyon independent spent fuel storage installation
proceeding (July 2007).>"* Presenting fundamentally the same hypothesis573 in numerous
proceedings over many years makes it abundantly clear that the issue WestCAN secks to raise in
this proceeding is generic and has no unique tie to either license renewal or..to IPEC.>"
WestCAN, moreover, has not requested a waiver pursuant to 10 C.F.R. § 2.335(b), has not
submitted a supporting affidavit that “must” accompany the waiver request, nof has it addressed
the required four—i)art Millstone test for Section 2.335 petitions. ‘Nor has it pursued this through a
petition for rulemaking in acCordance with 10 C.F.R. § 2.802.

As t_loted above, the issue WestCAN seeks to raise is generic in nature and there i.s
nothing unique to this renewal proceeding that warrants waiver of the categorization of this issue
as Categbry 1 in the GEIS. The fundamental hypothesis advanced by WestCAN (as supported
by Mr. Mangané and his underlying déta) have been o_ffered in connection with a wide variety of
licensing actions throughéut the country. Here, WestCAN conveniently reference IPEC, in -

contrast to the references to other facilities in Mr. Mangano’s other presentations, but the bottom

line remains the same: radiation releases from nuclear power plants operating in conformance

57" See Joseph Mangano, Patterns of Radioactive Emissions and Health Trends Near the Shearon Harris Nuclear

Reactor (July 17, 2007), available at ADAMS Accession No. ML072120423; Ltd. Appearance Sessmn Tr. 5-9
(July 17, 2007), available at ADAMS Accession No. ML072040023

U See Pub. Mtg. Tr. 93-94 (July 17, 2001), available at ADAMS Accession No. ML012270223; NUREG-1437

Supp. 5, Generic Environmental Impact Statement, App. A, A-291-A-307 (Jan. 2002), Comment of the
Radiation and Public Health Project (July 17; 2001), available at ADAMS Accession No. ML020280226.

572 See Email from Joseph Mangano to NRC (July 2, 2007), available at ADAMS Accession No. ML071870039.

7 The Radiation and Public Health Project website includes a list of some 50 articles, letters to editors and other
presentations related to a number of reactor facilities — existing and proposed — nationwide, regarding which
Mr. Mangano has presented his position (in more summary form) with respect to radiation, nuclear power
plants, the tooth fair project and the incidence of cancer. See hitp://www.radiation.org/press/index.html.

Regardless of where the facility is located (or proposed), Mr. Mangano’s theme with respect to the foregoing is
fundamentally the same.

Turkey Point, LBP-01-6, 53 NRC at 159, aff'd, CLI-01-17, 54 NRC 3.

574
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with NRC regulations can purportedly be correlated with the incidence of cancer. Thus, similar

575 it is plain that this issue, to the extent it may

~ to the emergency planning issue in Millstone,
'havevany validity, is not unique here, and must be rejected as a matter of llaw.

Moreover, other than unsupported speculation regarding releases in the future and,
superﬁéial citations to Entergy’s ER, there is nothing put forward by ‘We'stCAN fo make thié
issue relevant to operation of IPEC during a renewed period of plant operation. Notably,
Entergy’s most recent reports—the 2006 Annual Radioactive Effluent Releas¢ Report and
Annual Radiological Environmental Operating Report for 2006, submitted to the NRC in
April 2007 and May 2007, respectively—show no instance wheré NRC requirements were
exceeded during A’the operating pefiod, for Indian Point Units 1, 2 and 3. The Annual
Radiological Environmental Operating Report for 2006 -concludes: “the levels of radionuclides
in the environment. surrounding Indian Poiﬁt were vﬁthin the histon'clal ranges, l.e., Iprev.ious _
levels reSulting from natural and anthropdgenic sources for the detected radionuclides. Further,
- iInd‘ian Point operations in 2006 did not reéult exposure [sic] to the public greater ‘than

environmental background levels.”*’

“Plant related radionuclides were detected in 2006;
however, residual radioactivity from atmospheric weapons tests and naturally ‘occurring
ra&ioactivity were the predominant sources of radioactivity in the samples collected. Analysis of
the 2006 REMP [Radiological Enviroﬁmental Monitoring Program] sample results supports the

~ premise that radiological effluents were well below regulatory limits.”””” Nothing provided by

WestCAN is to the contrary. As the Commission stated in Millstone:

5 Millstone, CLI-05-24, 62 NRC at 561.
576 Annual Radiological Environmental Operating Report for 2006 at 1-2 (Executive Summary).
- *" Id. at 2-2 (Introduction). '
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. 578

580,

Issues that have relevance during the term of operation under the
existing operating license as well as license renewal would not be
admissible under the new provision of § 2.758 [now § 2.335]
because there is no unique relevance of the issue to the renewal .
term.’”®

Proposed Contention 47, while including some IPEC-specific information, in the end is
based on the same dated information Mr. Mangano brovided in support ef other unsuccessful
~ aftempts to hatve a like eontention admitted in other proceedings (including license renewal
proceedings) in other areas of the country, now, though, eveu more dated.’” It includes an
, amalgam of disassociated “facts” drawn, in some cases, from assessments of the effects of
atomic bombs and weapons-testing conductetl many decadee ago and assessments of beyond

580

design basis accidents/severe accidents including terrorist attacks. 'This assortment of

unrelated factoids is then strung together with data annually reported by Entergy, to show the
occurrence of releases. of various routine radlonuchdes over time; releases which, not

! Without any further support, or qualiﬁcati'on to offer

surprisingly, are subject to fluctuation.’
the oﬁinio'n, Mr. Mangﬁno then suggesté that “Indian Point.is more vulnerable to a meltdown
from mechanical failure than most reactors because of its age . . . . The reactors are also
vulnerable to a meltdown due to its parts corroding as the plant ages and as tlte reactors eperate

much more of the time in recent years. . . %

Milistone, CLI-05-24, 62 NRC at 561 (quoting Final Rule, Nuclear Power Plant Llcense Renewal, 56 Fed Reg.
at 64,961-62 (emphasxs in orlgmal))

P Supraat 51- -55.

See Mangano Declaration, Att. A, §§ II A-B ItI C, IV-V.

8! Mr. Mangano does not suggest however, that these releases exceeded regulatory limits. Mangano Declaration,

Att. Aat9.

82 See Mangano'Declaration, Att. Aat7.
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Such gross speculation has been and should be summarily rejected. *** The underlying
analyses and hypotheses with respect to health effects previously have been rejected by the
NRC,584 and discredited by the State of New Jersey, Commission on Radiation Protection,

Department of Environmental Protection.’®

The latter, set out in a 44-page report (which
includes two earlier assessments of the Tooth Fairy Project and of the analyses and data
employed) goes on at some length to examine significant and material flaws in the study, and
refute its findings. In light of the foregoing, Mr Mangano’s Report cannot provide a sufficient
basis for WestCAN’s Petition.

In sum, WestCAN’s Proposed Contention 47 is inadmissible because it proposes
consideration of an issue which is beyond the scope of this proceeding, and presents a generic
‘iésue decided by rule not to warrant specific evaluation in the conte)‘(t of an individual license
re‘newal'proceeding.sgﬁ As a result, it must be rejected pursuant to 10 C.F.R. § 2.309(£)(1)(iii).
But even»beyond beiﬁg a challenge to the regulation, the proposed contention also fails because it
lacks the requisite specificity with respect to the subject-matter of this proceeding—impacts

attributable to the operation of IPEC in the period of reneWal.5_87 Stripped to its essence, the.

contention is nothing more than an obvious challenge to the Commission’s permissible doses in

583

See McGuire, LBP-02-4, 55 NRC at 85-87; Millstone, LBP-04-15, 60 NRC at 90-91; Millstone, CLI-04-36,
60 NRC at 637-38; Millstorie, LBP-01-10, 53 NRC at 273; Millstone CLI-01-24, 54 NRC at 349.

8¢ See Letter from Christopher L. Grimes, Program Dir. , License Renewal and Environmental Impacts, Division

of Regulatory Improvements Programs, Office of Nuclear Reactor Regulation, NRC; to Dr. Jerry Brown,
‘Radiation and Public Health Project (Jan. 15, 2002) (regarding comments provided by the Radiation and Public
Health Project in connection w1th the Turkey Point license renewal), avatlable at ADAMS Accession No.
ML020150511.

%5 See Letter from Dr. Julie Tinﬁns,-Chaif, Comm. on Radiation Protection, to N. J. Gov. Jon Corzine; (Jan. 18,

2006) (regarding state funding of the Radiation and Public Health Project for further analysis of strontium-90

in baby teeth of children living near the Oyster Creek Nuclear Generating Station in New Jersey), available at
- ADAMS Accession No. ML060410476.

See 10 C.F.R. Part 51, Tbl. B-1.
See Millstone, CLI-05-24, 62 NRC at 561.

586

587
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10 C.F.R. Part 20, which simply cannot be contested in aﬁ individual license renewal proceeding
such as this.”®® Moreover; in light of the generic nature of the underlying information and the -
serious questiohs regarding its overall reliability, discussed above, the information presented by
WestCAN is not “new and significant information” of the type which need be addressed in a
license renewal environmental report, notwithstanding that the matter is otherwise a Category 1
m.att.er.5 8

40. Proposed Contention 48

In an unfocused discussion broadly addressing a litany of topics it characterizes as
Environmental Justice — Corporate Welfare, WestCAN does not set forth any contention at all,

*® In so doing, it suggests that “the NRC would be

but rather only a discourse critical of Entergy.
warranted in requiring the Apblicant to pay for the legal expenses of Fhe community
Stakeholders, and .require a comprehensive study of the actual costs to taxpayers for the
operation of Indian Point for certain enumerated ma_tters.s ot

Entergy opposes admission of this contention‘ because it utterly fails to corﬁply with key
requirements of the Commission’s regulations regarding contentions—that it provide a “specific
.statement of the issué of law br fact to be raised or controverted,” that it demdnstrate that the
isSuc raised in the contention is within the scope of the proceeding, that it demonstrate the

materiality of the proposed contention in the context of the findings that must be made in

connection with the action before the Board, and provide a concise statement of the facts or

588

10 C.F._R. § 2.335(a); see also, e.g., Turkey Péint, CLI-01-17, 54 NRC at 3.
5% See 10 C.F.R. § 51.53(c)(3)(iv).
590 Petition at 323-29. )

U J4 at 326-28. '
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expert opinions that support‘th.e petitioner’s position on the issue and on which the petitioner
intends to rely at he»aring.5 92

- What is clear, though, is that the matter WestCAN seeks to raisp here is not one that falls
-within the NRC’s aqcepted understanding of Environmental Justice (“EJ”). There are two
prerequisites to support the admission of a contention alleging deficiencies in an applicant’s EJ '
analysis: first, “support must be presented regarding the alleged existence of adverse impacts or
harm on the physical or hﬁman environment”; and second “‘a supported case must be made that
these purported adverse impacts could disproportionately affect poor or minority communities in

23593

the vicinity of the facility at issue. Thus, a petitioner must “identify [a] significant and

disproportionate environrhental ifnpact on the minority or low-income population relative to the
general population . . . %

It is readily apparent that WestCAN’s proposed contenti(-)n is far wide of thé mark i.n‘
terms of alleging matters appropriately embraced by the foregoing principles, and yet wider of
the mark in setting forth a contentibn thaf éatisﬁes the.requirements of 140 C.F.R. § 2.309(f)(1).

For these reasons, Proposed Contention 48 should be denied in its entirety.

41. Proposed Contention 49

Contention 49: Applicant’s LRA fails to consider the effects of global warming
and Applicant has failed to present a plan for how it will either analyze or manage
such effects during an additional 20 years of operation.>*’

This proposed contention is; yet again, a largely unguided discourse on broad 'socio-

‘environmental issues with very little identified in terms of specific matters of direct relevance to-

2 10CFR.§ 2 309(f)(1)(i), (iii), (iv) and (v). .
%3 S. Nuclear Operating Co. (Early Site Permit for Vogtle ESP Site), LBP-07-3, 65 NRC 237, 262 (2007) (citing
69 Fed Reg. 52,047).

Sys. Energy Res., Inc. (Grand Gulf Early Site Permit), LBP-04-19, 60 NRC 2717, 294 (2004); see also La.
Energy Servs., LP (Claiborne Enrichment Center), CLI1-98-3, 47 NRC 77, 106 (1998).

Petltlon at 329.

594

595
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renewal of the Indian Point operéting licenses. Under the rubric of “glqbal warming,” WestCAN
references a number of studies addressing: climate change in the Northeast United States;
flooding in the borough of Queens, New York, as Well as in the Pacific Northwest; temperature
trends in the Hudson River; and wildfires in the Western and Southwestern United States,
Australia, Russia and Alaska.s96 It then posits that these type of phepomena can affect water
levels in the Hudson River upon which Entergy depends for cooling, affect off-site péwer‘and
on-site power, impair fhe-plant’s intake structures and piping by storm ’debris, corrode piping and
other plant compbnents and systems, as well as advgrsely impact the integrity of the foi_mdatipns
upon which structures are built. These climatological events and purported impacts, WestCAN
alleges, must be accounted for by Entergy in an aging management plan.>”’ |
Proposed Contention 49 must be denied for severai reasons. First, although WestCAN -
attempts to identify a number of possible effects which might arguably bear oﬁ license renewal,
it fails to do so with the necessary specificity and basis to satisfy 10 C.F.R.§ 2.309(t)(1).
Second, it cannot be détermined whether WestCAN’s Proposed Contention 49 is intended to
raiée an environmental issue or aA safcfy issue—its narrative meanders through both, without
settlihg on either. But equally critical, WestCAN fails toz reiate the broad “global warming”
matters it wishes to raise to the LRA itself. Said otherwise, WestCAN fails to “include
references to spec'iﬁc pbrtions of the application (including the applicant’s environmental report
and safety report) that the petitioner dispﬁtes and the supporting reasons for each dispute, or if
the petitioner ’bel‘ieves that the application fails to contain infonnaﬁon on a relevant matter as -

required by law, the identification of each failure and the supporting reasons for the petitioner’s '

5% Ppetition at 329-38.

597 Id.
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belief.”sé8 The LRA, as fequired by 10 C.F.R. § 54.21, has in fact addressed many of the
underlying issues that WestCAN puts forwérd in regard to ensuring intggrity and functionality of
the plant’s structures, systems and components, and, overall, the ability to provide reasonable
assuraﬂce of public: health and safety. WestCAN, in turn, has failed to _sustain.Aits burden to
‘show, with the requisité basis and specificity, in what way the LRA. is not sufficient. For the
foregoing reasons, Proposed Contention 49 shoﬁld be denied in its entirety.

42. Probosed Contention 50

Contenﬁori 50: Replacement Options: Stakeholders conténd that thé energy
produced by Indian Point can be replaced without disruptions as the plants reach

the expiation dates of their original licenses.”®
In Proposed Contention 50, WestCAN challenges the sufficiency of the ER with respéct
to its analysis of alternatives, and suggeéts that the energy produced by Indian Point Units 2 and
3 can be. repléced beforé expiration of the current Qperating licenses without diéruption.mo
Citing a report prépared for Westchester County by Levitan Associates in June 2006, WestCAN
asserts that ‘through a “portfolio of approaches, including investments in energy efficiency,
transmission and new generation,” | [t]here are no linsurmountable technical barriers to the
replacemeht of Indiz_m Point’s capacity.”®' In support of it hypothesis, WestCAN postulates the

possibility of a variety of state and local legislative actions to mandate energy efficiency and -

" demand-side conservation measures.’%

% 10 C.F.R. § 2.309(f)(1)(vi).

599 Petition at 338,

6% Ppetition at 338-39.

80! Ppetition at 339, citing Levitan Associates, Alternatives to the Indian Point Energy Center for Meeting New York

Electric Power Needs. '

%2 Insofar as WestCAN proposes to incorporate by reference New York State’s proposed contention on this issue,

Petition at 342, WestCAN has not, in the Applicant’s view, established that it should be admitted as a party, and
therefore, is unable to co-sponsor or adopt a contention put forward by another petitioner. See supra at 35-36.
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“While WestCAN presents a wide-ranging primer on the foregoing, as well as on

alternatives such as solar, wind, geothermal,ﬁo3

nothing it puts forward is beyond the realm of
~ speculation, especially in the relevant timeframe, that is, by 2013 and 2015, when the Indian
Point 2 and 3 operating licenses expire. While the Coxﬁmission is obliged to address, .in its
, envifonmental reviews, reasonable alternatives to the action proposed, the starting point for
judging the adequacy of the agency’s review is whether the alternatives assessed are

604

reasonable.”™ The proposals presented by WestCAN are not reasonable; they are subject to the

serendipitous cdﬁﬂuence of external social énd political vagaries which rénder' them remote and
speculative, at least in the context of license renewal **®
WestCAN further alleges that the Applicant faiils to provide an evaluation of energy
conservation as an alternative to license renewal.®® It further claims that energy conservation is
a viable alternative, and that leaving IP2 and IP3 as options inhibits the impiementatioh of
- environmentally-preferable energy conservation, which is the equivalent of generating energy
and meeﬁng energy needs. *’
Entergy opﬁoses the admission of Proﬁosed Contention 50 on the grounds that it: (1) |
fails to prov1de a concise statement of alleged facts or expert oplmons as required by 10 C.F.R.

§ 2.309(f)(1)(v), and (2) fails to estabhsh a genuine dispute with the Applicant on a material

issue of law or fact as required by 10 C.F.R. § 2.309(f)(1)(vi). :

693 petition at 346-49.
604

Monticello, LBP-05-31, 62 NRC at 753 (citing Vermont Yankee Nuclear Power Corp. v. Nat'l Resources
Defense Council, 435 U.S. 519, 551 (1978)) (noting that there is no requxrement for an apphcant to look at
every conceivable alternative to its proposed action). .

5 1d. (citing Natural Resources Defense Council Inc. Morton, 458 F.2d 827, 834, 837 (D.C, Cir 1972) (noting that
NEPA requires only consideration of reasonable alternatives, (i.e., those that are feasxble and nonspeculahve))

' _ 606 petition at 340-45.
7 Ppetition at 339.
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NEPA and NRC regulations at. 10 C.F.R. Part 51 require the Staff to consider the

1

potential environmental effects of any proposed “major federal action significantly affecting the

7608 Tn this instance, the purpose and need of the “major

- quality of the human environment.
federal action” which falls under the umbrella of NEPA is the determination by the NRC to
“provide an option that allows for power generaﬁon capability beyond the term of a current
nuclear power plant operating license . . . 609
An applicant for a renewed license is required to prepare an ER which, among other

things, must discuss the environmental impacts of the proposed action and compare those
impélcts to alternatives to the proposed action.’’® The discussion of alternatives

must be sufficiently complete to aid the Commission in developing

and exploring, pursuant to [NEPA §] 102(2}(E) ‘appropriate .

alternatives to recommended courses of action in any proposal

which involved unresolved conflicts concerning alternative uses of

available resources.®"'

As the Licensing Board in the Monticello license renewal proceeding held, however,

“there is no requirement for an applicant to look at every conceivable alternative to its proposed

0% See 42 U.S.C. §§ 4321 et. seq.; 10 C.F.R. Part 51. NEPA requires that “all agencies of the Federal Government

_shall . . . include in every recommendation or report on . . . major Federal actions significantly affecting the
quahty of the human environment, a detailed statement by the responsible official on (i) the environmental
impact of the proposed action, (2) any adverse environmental effects which cannot be avoided should the
proposal be mlplemented (iii) alternatives to the proposed action, (iv) the relationship between local short-term
uses of man’s environment and the maintenance and enhancement of long-term productivity, and (v) any
irreversible and irretrievable commitments of resources which would be involved in the proposed action should
it be implemented.” 42 U. S.C. § 4332(2)(C). ‘

. GEIS at xxxiv.

% 10 CFR. §§ 51.45, 51353(c) see also Monticelo, LBP-05-31, 62 NRC at 752-53, aff'd, CLI-06-06, 63 NRC
161 (2006).

Monticello, LBP-05-31, 62 NRC at 753 (citing 10 C.F:R. 51.45(b)(3)).

611
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action.”®'? Rather, “NEPA requires only consideration of reasonable alternatives, (i.e., those that
are feasible and nonspeculative).”613 This notion is reflected in the GEIS:

While many methods are available for generating electricity, a
huge number of combinations or mixes can be assimilated to meet
a defined generating requirement, such expansive consideration
would be too unwieldy to perform given the purposes of the
analysis. Therefore, NRC has determined that a reasonable set of
alternatives should be limited to analysis of single, discrete electric
generation sources and only electric generation sources that are
technically feasible and commercially viable. 614

The inquiry regarding alternatives is a focused one, although an applicant may not define
the project so narrowly as to eliminate the NRC’s consideration of the full range of “reasonable-
altérnatives” in the EIS.5"° Rather, és the Commission has held, the NRC ‘;need only discuss
- those alterﬁatives that are reasonable and ‘will bring about the ends’ of the propos:ed action.”616
To that end, where, as is the case here, a federal agency is not the sponsor of the project, the
Federal Government’s consideration of alternatives -should “aacord substantial weight to the -
preferences of the applicant and or/sponsor.”®!”

As Entergy has indicated in its ER, the scope or goal of the proposed action (license

renewal) is the renewal of the operating licenses that allow production of 'approximately 2,158

812 Jd. (citing Vermont Yankee Nuclear Power Corp. v. Nat 'l Resources Defense Council, 435 U.S. 519 551

(1978)).

Id. (citing Natural Resaurces Defense Council Inc. Morton, 458 F.2d 827, 834 837 (D C. Cir 1972) and City of
Carmel-by-the-Sea v. Dept. of Transportation, 123 F.3d 1142, 1155 (9th Cir. 1997);.Long Island Ltghtmg Co.
(Shoreham Nuclear Power Station, Umt 1), CLI-91-2, 33 NRC 61, 65 (1991)).

" GEIS § 8.1 (emphasis added).

615

613

. Monticello, LBP-05- 31, 62 NRC at 753 (citing Simmons v. U.S. Army Corps of Eng rs, 120 F, 3d 664, 666 (7th
Cir. 1997)).

' Hydro Resources, CLI-01-4, 53 NRC at 55 (quoting Clttzens Agamst Burlington v. Busey, 938 F.2d 190, 195

(1991 D.C. Cir.) cert. denied, 502 U.S. 994 (1991)); see also Exelon Generation Co., LLC (Early Site Permit for
Clinton ESP Site), LBP-05-19, 62 NRC 134, 156-58 (2005), aff"d CLI1-05-29, 62 'NRC 801 (2005), aﬁ”d sub
nom. Env't’l Law & Policy Center v. NRC, 470 F.3d 676 (7th Cir. 2006).

7 Monticello, LBP-05-31, 62 NRC at 753 n.83 (quoting Citizens Against Burlington v. Busey, 938 F.2d at 195).
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MWe of base-load power.618 Thé ER further states that “[a]lternatives that do npt meet this goal
are not considered in detail,”619 which is consistent with the Licensing Board’s ruling in the
Monticello case and with coﬁtrolling Commission precedent.””® In the Monticello license
renewal proceeding, the Applicant’s stated‘go‘al was the same as is stated here—the production

of baseload power.®?!

In that case, the Board determined that the Applicant need not address
every conceivable altemétive enefgy option, nor rﬁust the Applicaqt consider those options
which are .infeasib:le, speculative and incapable of fulfilling the goal of the proposed project.

- Thus, because the goal of the proposed p.roject in Monticello was to provide baseload power, the
ER did not need to address generating options, such as wind and biomass, that could not produce
baseload poWer, and did not need to address demand side managemen‘t.622

The Commission, and the U.S. Court of Appeals for the Seventh Circuit, upheld a similar

Licensing Board ruling on a similar contention in the Clinton‘ ESP proceeding.®* Specifically,

the Comrﬂission’s ruling in Clinton upheld the Board’s excﬁlusion of non-baseload generating

options, in part because,
Intervenors’ various claims fail to come io grips. with fundamental
points that can’t be dlsputed solar and wind power, by definition,
are not always available . . . .*

Clinton also involved a claim that the applicant should undertake an analysis of energy

efficiency and conservation options. ~ The Clinton applicant, like Entergy, was a merchant |

6% ER at8-1.

819 . 1d.

620 pMonticello, LBP-05-31, 62 NRC at 753; Clinton, CLI-05-29, 62 NRC at 810-811.

2 Aonticello, LBP-05-31, 62 NRC at 753.
822 Id. at 752-53.

3 Env't’l Law & Policy Center v. NRC, 470 F.3d at 84 (upholding “the Board’s adoption of baseload energy
generation as the purpose behind the ESP”).

624 (CL1-05-29, 62 NRC at 810-11.
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generator, whose “sole business is that of generation of electricity and the sale of energy and
capacity at Whol’esale:’.”625 The Commission upheld the Board’s denial of this contention, in part
because “neither the NRC nor Exelon has the mission (or power) to imp}enient a general societal
interest in energy efficiency.”®*® Thus, the scope of the “hard look” required by NEPA is limited
by a “rule of reason,” which does not demand that a merchant generaior, like Entergy, undértakev
an analysis of energy efficiency and conservation, as an alternativé to its goal of generating
baseload power.627

First, WestCAN takes issue ‘with thé Aﬁplicant’s goal of the proposed action—*the
production of approx_irhately 2,158 MWe of base-load generation.”®*® The Petitioner claims that
“this . . . unreasonably limits the alternatives that‘can and should bé considered to the continued
operation of either IP2 or IP3.”’ As discussed above, the applicant may not define the project
so narrowly as.to eliminate the NRC’s consideration of fhe full range of “reasonable alternatives”
in the EIS.*° However, where, as is the case here, a federal agency is not the sporisor of the

project, the Federal Government’s consideration of alternatives should “accord substantial

weight to the preferencés of the applicant and 'or/sponsor.”“ ' In addition, as the Commission has

25 Id. at 807.
 Id.at806.
%7 Seeid. at807.
2 ER at8-1.

29 petition at 106. : k
630

Monticello., LBP-05-31, 62 NRC at 753 (citing Simmons v. U.S. Army Corps of Eng’rs, 120 F. 3d 664, 666 (7th
Cir. 1997)). '

Monticello, 1.BP-05-31, 62 NRC at 753 n.83 (quoting Citizens Against Burlington v. Busey, 938 F.2d at 195).
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held,A the NRC “need only discuss those alternatives that are reasonable and ‘will bring about the
ends’ of the pfoposed action.”%? |

In its ER, the Applicant notes that the “concept of energy conservation as a resource does
not meet the primary NRC criterion ‘that a reasonable should ‘be limited to analysis of a single,
discrete electric generation sources and only electric generation sources that are tec.hnical.ly
feasible and commercially viable.””%* In addition, the _ER stéte_s that, “[c]onservation is neither.

39634

single, nor discrete, nor is it a source of generation. Nevertheless, the ER does provide a

brief analysis of utility-spons'ored conservation, finding that “the potential to displace the entire
generation at ‘the site solely with conservation is not realistic.”® 5

The - Applicant’s aﬁproach is reasonable and appropriate “because the generation of
approximately 2,158 MWe of electricity as a base-load supply using energy conservation is not
technologically feasib,le.”636 This approach is consistent with the GEIS, as discussed above, and

67 Again, the Applicant need only consider reasonable

is consistent with the Monticello ruling.
altem_aLtiVeéwhich are capable of fulfilling the proposed action—to provide an option that allows
for 2,158 MWE of baseload power generation capability. Thus, WestCAN fails to raise a-

gen'uinejssue of law or fact in dispute, contrary to 10 C.F.R. § 2.309(f)(1)(vi)."

632 Hydré Resources, ,CLI-01-4 53 NRC at 55 (quoting Citizens Against Burlington v. Busey, 938 F.2d 190, 195

cert. denied, 502 U.S. 994; see also Clinton, LBP-05-19, 62 NRC at 156-58, aff’d CLI-OS 29, 62 NRC 801 ’
-(2005), aff’d sub nom. Envt’l. Law & Policy Center v. NRC, 470 F.3d 676.

3 ER at 8-55 citing GEIS § 8.1.

Id. citing GEIS, Supplement 3, Generic Environmental Impact Statement for License Renewal of Nuclear Plants
— Arkansas Nuclear One, Unit 1 at Section 8.2.4.12.

3 ER at 8-56.
66 1d. at 8-50.

%7 See GEIS, Vol. 1 at 8-1; see also Monticello, LBP-05-31, 62 NRC at 753.
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The remainder of the contention consists of a meandering discussion of energy
conservation initiatives ©*® that ;:ontain bare assertions and spec’uiation. Failure to proyide facts
or expert opinions, however, does not satisfy 10 C.F.R. § 2.309(f)(1)(v). In addition, as
discussed abdve, the Applicant need ﬁot consider every conceivable alternative energy option,
such as energy conservation.®*® Accordingly, WestCAN’s érgum'ent is insufficient to support the
admissibility'of the contention.®* |

WestCAN proposes the need for consideration of wind power, solar, gebthermal,
hydropower and energy convservati.on with only the most cursory analysis of théir feasibility and

costs and benefits.”%*!

While the ER addresses each of the these alternative energy sources, the
Applicant acknowledges that “these sources have been eliminated as a reasonable alternative to
the proposed action because the generation of approximately 2,158 MWe of electricity as a base-

load supply using” these technologies is not technologically feasible.”**?

This approach is
consistent with the GEIS, as discussed above, and is consistent with the Monticello case.®*
The Applicant need only consider reasonable alternatives which are capable of fulfilling

the proposed action—to provide ‘an option that allows for 2,158 MWE of baseload power

generation capability.®** Solar and wind power, as explained above, are not always available,

638 See Petition at 110-120.

639 See Monticello, LBP-05-31, 62 NRC at 753. The ' Applicant notes, however, that the ER does cohtain a
discussion of utility-sponsored conservation. See ER at 8-55, 56.

See 10 C.F.R. § 2.309(f)(1)(v); see also Monticello, LBP-05-31, 62 NRC at'75‘2.

Petition at 121. '

2 ER at 8-50.

640

63 See GEIS, Vol. 1 at 8-1; see also Monticello, LBP-05-31, 62 NRC at 753.

See ER at 1-1; 7-4.
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and therefore cannot supply baseloadvpower. Similarly, the other alternatives simply cannot,
with current technology, provide the necessary amount of baseload power.**

Notably, WestCAN fails to raise aﬁy NEPA, Commission, or Board case law in support
of Proposed Contention 50. Moreover, other than the bare assertions regarding the purpqrted
inadequacy of the ER, WestCAN fails to identify any specific deficiencies in Entergy’s
discussion of alternatives. While WestCAN discusses various alternative energy sources such as
wind, solar, and geothermal, WestCAN alleges no inadecjuacies with regard to Entergy’s analysis
in its ER. Therefore, WestCAN fails to derjnonstrate a genuine dispute with the Applicant on a

material issue of law or fact as required by 10 C.F.R. § 2.309(f)(1)(vi).

Accordingly, Proposed Contention 50 should be denied in its entirety.

43. Proposed Conténtion 50 (the second so numbered; herein, numbered
' “Contention 50-1)

Contention 50: Failure to Address Environmental Impacts of Intentional Attacks
& Airborne Threats.®*¢ '

WestCAN seeks admission of a contention challenging the adequacy of the Applicant’s
LRA because it fails to address the environmental impacts of a terrorist attack.®’’ Reciting the
his_tory and legacy of the events of Séptember 1.1, 2001, and its aftermath, WestCAN présents a
discussion thaf wanders through statements challenging the adequacy of the NRC’s Design Basis
Threat, found in 10 CF.R. § 73.1; the sufficiency of force-on-force exercises, the level of the

terrorist threat, pufported- deficiencies in Entergy’s off-site alert notification/siren system, and

645 Seeid. at 7-5.
- %6 petition at 354.
ST 14 at 354-369.
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vulnerabilities to air and water-borne attack, concluding that‘ NEPA is violated if the thre.at‘ of
‘terrorism is not cons'idered.648

Entergy opposes the admission of Proposed Contention 50-1 on the grounds that it: (1)
raises issues that are not within the scope of this proceeding, in direct contravention of
controlling legal precedent, and 10 CFR. § 2.309(D(1)(iii); and (2) fails to establish a genuine
“dispute with the Applicant on a material issue of law or fact in that if raises issues that ére not
material to the Staff’s license renewal findings, contrary to 10 C.F.R. § 2.309(f)(1)(vi).
The Commission‘ and its Licensing Boards have consistently held that the NRC Staff does not
-need to consider, as part of its safety or environmental review, térrorist attabks on nuclear power
plants scekihg renew.ed licenses, including the spent fuel pool.’® In Opster | Creek, the
Commission reiterated the principal bases for its refusal to adrnit contentions asserting that the
license reﬁewal process requires consideration of postulated tenoﬁs£ attacks on the plants

seeking renewed licenses:

Terrorism contentions are, by their very nature, directly related to
security and are therefore, under our license renewal rules,
unrelated to the detrimental effects of aging. Consequently, they
are beyond the scope of, not material to, and inadmissible in, a
license renewal proceeding. Moreover, as a general matter, NEPA
imposes no legal duty on the NRC to consider intentional
malevolent acts . . . in conjunction with commercial power reactor
license renewal applications. The ‘environmental’ effect caused
by third-party miscreants is simply too far removed. from the
natural or expected consequences of agency action to require a
study under NEPA. The claimed impact is too attenuated to find
the pro?osed federal action to be the prox1mate cause of that
impact.

8 14

49 See, e.g., Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1 and

~ 2), CLI-02-28, 56 NRC 373 (2002); Millstone, CLI-04-36, 60 NRC at 638; Monticello, LBP-05- 31 62 NRC at
756; Oyster Creek, CLI-07- 08, 65 NRC at 129.

80 See Oyster Creek , CLI-07-08, 65 NRC at 129 (internal quotations and citations omitted).
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The Commission also expressly rejected the assertion that the Ninth Circuit’s decision in
San Luis Obispo Mothers for Peace requires the NRC and its licensees to address the

environmental costs of a successful terrorist attack on a nuclear plant seeking to renew its

651

operating license.” In Oyster Creek, the Commission stated that:

The terrorism risk at Oyster Creek remains the same during the
renewal period as it was the day before when the plant still
operated under its original license. . . . A license renewal
proceeding is distinguishable from the situation considered in San
Luis Obispo Mothers for Peace, where the NRC had before it a.
proposal to construct a dry cask storage facility at a nuclear reactor
site. Unlike the situation in that case, a license renewal application -
does not involve new construction. So there is no change to the
physical plant and thus no creation of a new “terrorist target.”65 2

The Commission further explained that, while it was required to complly with the Ninth
Circuit’s re_mand in the Diablo Canyon proceeding, it “is not obiiged to adhere, in all of its
proceedings, to the first court of appeals decision to address a controversial question.”®> Such
an 6b1igati0n, the Commission observed, “would defeat any possibility of a conflict between the
Circuits on important issues. As such, in Oyster Creek the Commission held that the Board had

4 ..
The Commission’s

properly applied our settled precedents on the: NEPA-terrorism issue.®
Opyster Creek decision thus requires that this Board reject Proposed Contention 50-1. Where a

matter has been considered by the Commission, it may not be reconsidered by a Board.

- Commission precedent must be followed.®>

St 1d. at 129.

- %2 14 at 130 n.25.

653 ] . . . . o . . R
For that same reason, the environmental impacts of terrorism were addressed in connection with the licensing of

the Pa’ina irradiator in Hawaii; another facility located in the 9th Circuit, as noted in the Petition at 357-358.

%% Id. at 131-34.

5 yq. Elec. & Power Co. (North Anna Nuclear Power Station, Units 1 & 2), ALAB-584, 11.NRC 451, 463-65

(1980); Pacific Gas and Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), LBP-86-21, 23 NRC
849, 859, 871-72 (1986). _ :
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Proposed Contention 50-1 also improperly challenges the findings in the GEIS; i.e., that
the risk from sabotage is small and that the associated environmental impacts are adequately
addressed by a generic consideration of internally initiated severe accidents. The GEIS-provides"
that:

The regﬁlatory requirements under 10 CFR part 73 provide

‘reasonable assurance that the risk from sabotage is small. Although

the threat of sabotage events cannot be accurately quantified, the

commission - believes that acts of sabotage are not reasonably

expected. Nonetheless, if such events were to occur, the

‘commission would “expect that resultant core damage and

radiological releases would be no worse than those expected from

internally initiated events. Based on the above, the commission

concludes that the risk from sabotage . . . at existing nuclear power

plants is small.%> : '
In the GEIS, the Commission discussed sabotage as the potential initiator of a severe accident.
The Commission determined generically that severe accident risk is of small significance for all
nuclear power plants. Thus, no separate NEPA analysis is required to evaluate the potential
environmental impacts of a terrorist attack, because the GEIS analysis of severe accident
consequences bounds the potential consequences that might result from a large scale radiological
release, irrespective of the initiating cause.*”’ By contending that Entergy and the NRC must
address the environmental impacts of a successful terrorist attack on the Indian Point facility,
WestCAN improperly challenges the GEIS and Part 51 regulations. As noted above, the
rulemaking process, not this adjudicatory proceeding, is the proper forum for seeking to modify

generic determinations made by the Commission.®*®

86 GEIS, Vol. 1. at 5-17 to 5-18.
87 Qyster Creek, CLI-07-08, 65 NRC at 131.

% As the Commission explained in Turkey Point, petitioners with “new and significant” information showing that
a generic rule would not serve its purpose at a particular plant may seek a waiver of the rule pursuant to
10 CF.R. § 2.335. The requirements for seeking such a waiver are set forth in 10 C.F.R. § 2.335(b), which
provides that “[t]he sole ground for petition of waiver or exception is that special circumstances with respect to
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For the foregoing reasons, the Board must deny Proposed Contention 50-1 in its entirety.

44,  Proposed Contention 51

Contention 51: Withholding of Access Proprietary [sic] Documents Impedes
Stakeholders Adequate Review of Entergy Application for License Renewal of

IP2 LLC and IP3 LLC.%”
WestCAN offers the following principal arguments aé bases for this proposed contention:
(1) extensive redactions of proprietary informati'oh from the ﬁcense renewal application made it
impossible for Stakeholders to adequately revie‘wvthe appiication and related docume‘nts.‘.' and
develop contentions; (2) Entergy and/or the NRC have violated WestCAN’s constitutional rights
under fhe First Amendment and 42 U.S.C. 1983; (3) Entergy has wrongfully withheld
infoﬁnation as préprietary; :and (4) the NRC designed the license renewal process to curtail any

meaningful public involvement.*®

As relief, WestCAN requests that the “time clock” for

submitting hearing requests and petitions to intervene “should not begin until stakeholders have
access to a full i_ind complete set of un-redacted versions of the [license renewal application] and
its underlying do'cuments,’; including all versions of the F SAR, UFSAR, as well as the entire
CLB.*!

Entergy opposes admission of proposed Contérition 51 on the grounds that (l)' it lacks

foundation, (2)-is beyond the scope of this proceedihg, (3) fails to raise a genuine dispute with

the subject matter of the particular proceeding are such that the application of the rule or regulation (or a
provision of it} would not serve the purposes for which the rule or regulation was adopted.” Id. (emphasis
added). Petitioner has not availed themselves of this procedure in Proposed Contention 27. Regardless, even if
Petitioner had sought such a waiver, it has failed to meet its burden to demonstrate the existence of “special
circumstances” and/or “new and significant information.” Instead, Petitioner raises only generic considerations
that would apply to virtually any reactor at any site, including any spent fuel pool. The Commission has stated
unambiguously that “[w]aiver of a Commission rule is simply not appropriate for a generic issue.” Conn.

Yankee Atomic Power Co., (Haddam Neck) CLI-03-7, 58 NRC at 8 (citing Metro. Edison Co. (Three Mile
Island Nuclear Station, Umt 1), CLI-80-16, 11 NRC 674, 675 (1980)).

Petition at 369.

80 Ppetition at 369-382.
661

659

As discussed above, the Commission has specifically addressed this issue and has determined that a license
renewal applicant is not required to compile the CLB. See Section IV.B.1.
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regard to any mat¢rial issue of law or fact, and (4) impermissibly challenges NRC regulations as
prescribed by 10 C.F.R. § 2.335(a). First and foremost, the proposed contention lacks any basis
in fact or law. WestCAN’s statement that Entergy has wfongﬁllly withheld information “under
the guise” that it is proprietary is simply incorréct; The LRA and associated supporting
documents submitted by Entergy do not contain the extensive redactions of which WestCAN
complains. While WestCAN points to massive redéctions, it fails to identify, “with any
specificity, affected portions of the documents in question. Contrary to its claims, only very
limited infofmation has been redacted from the apﬁlication and related documents.

Even if WestCAN’s claims regarding access to non-public information are true, it was
not without redress. Specifically, the‘ Commission’s August 1, 2007, Noticg of Opportunity for
Hearing expliéiﬂy directed prospéctive petitioners to proceed as follows: |

To the extent that the application contains attachments and supporting
documents that are not publicly available because they are asserted to
. contain safeguards or proprietary information, petitioners desiring

access to this information should contact the applicant or applicant’s
counsel to discuss the need for a protective order.*”

WestCAN never contacted counsel for Entergy to discuss any potential need for a protective
order or other appropriate legal device (e.g., confidentiality/nondisclosure agreement). Indeed,
had WestCAN done so, it may have discovered that the information it purportedly sought is, in-
fact, publicly available or could have been obtained through an appropriate agreementhith

Entergy and/or the NRC Staff. Accordingly, WestCAN cannot now claim that is has been

unfairly denied access to information in the LRA and related documents.®®® Such an assertid_n is

%62 72 Fed. Reg. at 42, 134,

83 WestCAN’s suggestion that its due process rights, whether Constitutionally or statutorily conferred, have been

* infringed is simply incredible. The Commission has provided members of the public, including WestCAN, with

ample means to participate in the hearing process and to obtain any necessary information to support that
participation. Itis WestCAN who has not fully availed itself of the procedural options available to it.
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inexcusable given the generous 130-day period during which the NRC permitted WestCAN to
prepare proposed contentions.

Lack of foundation aside, insofar as propbsed Contention 51 raises a purely prqcedural
concern (acquiring access to non-publi.c information), it bears no relation to mahagement of the
effects of aging or‘review of time-limited agiﬁg analyses. Nor would its adjudication have any
bearing on the substantive outcome of this license proceeding. WestCAN’s unfounded
.allegations that Entergy, the nuclear power industry, or the NRC are untrustworthy and have
sought to curtail public participation in the lic¢nscvrenewal process are similarly outside the
scope this proceeding. Finally, this Board lacks the authority to grantv the relief sought by

WestCAN; i.e., indefinite postponement of the time for filing petitions to intervene.
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V. CONCLUSION

Although WestCAN has standing to intervene in this proceeding, it has failed to proffer
an admissible contention pursuant to 10 C.F.R. b§ 2.309(f)(1), for the many reasons set forth

above. Therefore, its Petition should be denied in its entirety.
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