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NUCLEAR REGULATORY COMMISSION | S

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Lawrence G. McDade, Chair
Dr. Richard E. Wardwell

Dr. Kaye D. Lathrop

) L |
In the Matter of - : ) Docket Nos. 50-247-LR and 50-286-LR
E : v ) -
ENTERGY NUCLEAR OPERATIONS, INC. ) ASLBP No. 07-858-03-LR-BD01
) , _
(Indian Point Nuclear Generating Units 2 and 3) ) January 22, 2008
) ‘

 ANSWER OF ENTERGY NUCLEAR OPERATIONS, INC. OPPOSING
| HUDSON RIVER SLOOP CLEARWATER INC’S
PETITION TO INTERVENE AND REQUEST FOR HEARING

I INTRODUCTION

In accordance with 10 C.F.R. § 2.309(h), Entergy Nuclear Operations, Inc. (“Entergy” or
“Applicant”), applicant in the above-captioned matter, hereby files its Answer opposing “Hudson
River Sloop Clearwater, Inc’s Petition to Intervene and }Request for Hearing” '(“Petition”) filed
on December' 10, 20()7(by Hudson River Sloop Clearwater Inc. (“Clearwater” or “Petitioner”).}
The Petition: responds to the United Statgs Nuclear Regulatory Commission' (*NRC” or
“Commission”) “Notice of Acceptance for Docketing »Of the Applicaﬁion and Notice of -
Opportunity for Heafin_g,” published in the F‘edéral Register oh August 1, 2007 (72 Fed. Reg.v
42,134) (“Hearing Notice”) concerning Entergy’s application to renew the operating licenses for
the Indian Point Nuclear Generating Units 2band 3, also feferred to as Indian Point Energy Center

. (“IPEC”). As discussed below, the Petitioner has not satisfied Commission requirements to



intervene in this matter, having failed to proffer at le_ast one admissible contention. Therefore,

pursuantrto l_O”C.F.R. § 2.309, the Petition should be denied in its entirety.

I BACKGROUND .

| On April 23, 2007, as supplemented by leﬁers datédMay 3, 2007, and June 21, 2907,
- Entergy submittéd an application to the NRC to renew-the IPEC Units 2 and 3 opefating licénses,
(License Nos. DPR-26 and DPR-64)i for an additional 2(? years (“Application”).] Thev
| Cbmr’ﬁission Hearing Notice stated that any person whose interest may be affected .by this  |
pfo‘ceeding and who wishes fo participate as a party in the.proceediné must file a petition for
leave to intervene \z;lithin 60 days of the .Notice (i.e., October 1, 200_7)_, in-accordance with fhe
provisions Qf 10 C.F.R. § 2.309.2 | Subsequently, on October 1, 2007, the Comfnission extended

the period for ﬁling requests for hearing until November 30, 2007.> |
On November 23, 2007, Clearwater requested that thé Atomic. Safety and Lice’néing
Board (“A:SLB” or “Board”) extend the deadline for filing the instant .-Petition until December
| 10, 2007.* By Order dated N,ovémbef 27, 2007, the Board granted this request and directed
Entergy, and the NRC Staff, to file their answers to all tilhely petitions to intervene on or before
~January 22, 2008.° As noted above, Clearwater ﬁled its Petition on December 10, 2007., to

~ which Entergy now responds in accordance with the Board’s schedule.

Entergy subsequently submitted one amendment to the Application on December 18, 2007. See Letter from -
F. Dacimo, Entergy Vice President, License Renewal, to NRC Document Control Desk (Dec. 18, 2007),
available at ADAMS Accession No. ML073650195.

? 72 Fed. Reg. at 42,134 (Aug. 1,2007).

Extension of Time for Filing of Requests for Hearing or Petitions for Leave to Intervene in the License:-Renewal
Proceeding, 72 Fed. Reg. 55,834 (Oct. 1, 2007).

Letter from M. J. Greene to Board, “Request for Extension to File Formal Requests for Hearing and Petitions to
Intervene with Contentions” (Nov. 23, 2007).

See Licensing Board Order (Granting an Extension of Time to Clearwater Within Which to File Requests for
Hearing) at 3 n.8 (Nov. 27, 2007) (unpubllshed)



To be .ad'-mitted 'as a party to this proceeding, Ciearwater must demonstrate standing and
must submit at least one adm1351ble contention w1th1n the scope of this proceeding Section III,
below, describes the criteria for establishing standing under 10 C F.R. § 2:309(d) and explains
the reasons why the Petitioner has satisﬁed thei requisite criteria, but shows that Clearwater _has

.nOt demOnstrated that it is entitled to discretionary inter\}ention under 10 CFR § 2.309(e).
Section v .beIoW describes the standards governing the adrnissibility of contentions and
addresses, in turn, each of Petitioner’s proposed contentions—exp]aining the reasons why they
are inadmissible. Therefore, the Petition must.be denied in its entirety.

Nl STANDING

A. Applicable Legal Standards and Relevant NRC Precedent

Both the Commission Hearing Notice for this proceeding and NRC regulations require a
petitioner to set forth: (1) the nature of its right under the Atomic Energy Act (“AEA”) of 1'\954,
as amended, to be made a party to the proceeding; (2) the nature and extent of its property,
. financial, or other interest_ in the proceeding; and (3) the possible effect of any decision or order
that may be issued in the proceeding on its interest.’ Thus, a petitioner must demonstrate either
that it sattisﬁes the traditional elements of standing, or that it has presumptive standing based on
geographic proximity to the proposed facility.” These concepts, as well as organizational

standing and discretionary intervention, are discussed below.

S See 72 Fed. Reg. at 42,135; 10 C.F.R. § 2.309(d)(]).

7 See Exelon Generation Co., LLC (Peach Bottom Atomic Power Station Units 2 and 3), CLI-05-26, 62 NRC
577, 579-83 (2005).



v, | 1 Traditional Standing

To detérmine whether a petitioner’s interest i)rdvides a sufﬁéi_erit Basis for inter;)entibn;
“the Commission has.lor.lg looked for ‘gui'dan'ce to"c"urr‘ént judicial concepts of standing.”® Thus,
‘to demonstrate standing, a pe’titionerk'mustd show: (1) an actual 'or threaten¢d, cbn;:rete and
péﬁicularized injury that is (2) fairly traceable to the chailenged action and (3) likely to be
redressed. by a favorable decisio_n.9 'These three criteria are commonly referred to as injury iﬁ
fact, causality, and redressability, respect_ivel&. :

First, a petitioner’s injury in fact showing “requires more than an injury to a cognizable
interest. It requires that the party seeking review be himself among the injured.”’® The injur_y'
must be “concrete and part.icularize.d;'” not “conjectural” or “hypothetiéa].”” As a result,
standing will-be denied when the threat of injury is too speculative.]2 Additionally, the alleged
“injufy in fa(;t” must lie within “fhe zone of interests” protected by the statuteé governing the
| procecding;either the AEA or the National Environmental Policy Act of 1969, as amended

i

(“NEPA”); "> The injury in fact, therefore, must involve potential radiological or environmental

harm. "

. Quivira Mining Co. (Ambrosia Lake Facility, Grants, N.M.), CL1-98-11, 48 NRC 1, 5-6 (1998), ajfdsub nom.,
Envirocare of Utah, Inc. v. NRC, 194 F.3d 72 (D C. Cir. 1999) (c1tat10ns omitted).

®  See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 195 (1998) (citing
Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 103-04 (1998); Kelley v. Selin, 42 F.3d 1501, 1508 (6th
Cir. 1998))

0 Sierra Club v. Morton, 405 U.S. 727, 734-35 (1972).

N Sequoyah Fuels Corp. (Gore; Oklahoma Site), CL1-94-12, 40 NRC 64, 72 (1994) (citations omitted).
12 ld

" Quivira Mining, CL1-98-11, 48 NRC at 5.

M See Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), CLI-02-16, 55 NRC 317, 336
(2002).



Sec‘ond,: a petitioner fnﬁst establish that the injuries allegéd. are “fairlyv tréceable' to ‘the
proposeci aétibn”ls; 1n this case, the renewal of IPEC Unit 2 and 3 operating licenses for an
additional 20 years._.'6 .Although petitioners are not ‘_required to shéw that “the injury flows
directly from the challenged action,”‘théy must nonetheless show that thé “chain of causation is

»17 The relevant inquiry is whether a cognizable interest of the petitioner might be

plausible.
adverse]y affected by one of the possible outcomes of the proceedi'lllg.18

finélly, eacvh petitioner is réq_uiredto show_ that “its actuél or threatenea injuries can be
cured by some action of the [NRC].”]9 In other words, each petitioner must demonstrate that the
injury can be “redressed” by a favorable decision in b‘tl.lis pr(;ce_eding. Furthermore, “it must be
likely, as opposed to mérely speculative that the injury will be redressved. by a favorable
220

decision.

2. - Standing Based on Geographic Proximity

Under NRC case law, a petitioner may in some instances be presumed to have fulfilled
the judicial standards for standing based on his or her geographic proximity to a facility or source
of radioactivity.?! “Proximity” standing rests on the presumption that an accident associated

'

with the nuclear facility could adversely affect the health and safety of people working or living

Sequoyah Fuels Corp., CL1-94-12, 40 NRC at 75.
6 14 .
g

" Nuclear Eng’g Co., Inc. (Sheffield, lllinois, Low-Level Radioactive Waste Disposal Site), ALAB-473, 7 NRC
737,743 (1978). ’

19_ Sequoyah Fuels Corp. (Gore, Oklahoma Site Decommissioning), CL1-01-2, 53 NRC 9, 13 (2001).

. Sequoyah Fuels Corp., CL1-94-12, 40 NRC at 76 (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 561
- (1992) (internal quotations omitted)). ’

2 peach Bottom, CL1-05-26, 62 NRC at 580.



offsite but within a certain distance of that .'fa‘cility.22 The NRC hés held that the proximity.
presumption is sﬁfﬁ_c_ient to confer standing on an individual. or group in proceedings conducted
pursuant to 10 C.F.R. Part 50 for.- reactor c.obnstruction permits, operating licenses, or éigniﬁcant '
license améndments.zj The proximity presumption, which has been defined as being within a
50-mile radius of plants, applies to license renewal cases as we}l.24:

3. Standing of Organizations

Aﬁ organization that wishes to intervene in a proceeding may do so either in its own right
(by demonstrating injury to its organizational interests), or in a representative capacify (by
demonstrating harm to the interests of its members).”> To interveﬁe_in a-proceeding in its own
" right, an organization must allege—just as an individual petitioner must allege—that it‘will
suffer an immediate or threatened injury to its organizational interests that can be fairly traced to
the broposed action aﬁd be redressed by a favorable de:‘cision.26 General environmental and |
policy interests are insufficient to confer organizational standing.27. Thus, for example, an
'oréanization’s assertion “that it has an interest in state and federai environmental laws and in the
land, water, air, wildlife, and other natural résources that would be affecte;d” is inSufﬁ_cient to

establish standing.®

2 Id. (citations omitted).

2 Fla. Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI1-89-21, 30 NRC 325, 329 (1989)
(citations omitted). .

¥ See Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant, Unit 1), LBP-07-11, 66 NRC 41, 52-54
(2007). , :

» Yankee, CLI-98-21, 48 NRC at 195 (citing Ga. Inst. of Tech. (Georgia Tech Research Reactor, Atlanta
Georgia), CLI-95-12, 42 NRC 111, 115 (1995)).

26 See Ga. Tech Research Reactor, CLI-95-12, 42 NRC at 115.
2 See Int’l Uranium (USA) Corp. (White Mesa Uranium Mill), CLI-01-21, 54 NRC 247, 252 (2001).
* Id at251-52. ‘



Where an organization is to be represented in an NRC proceeding_.by one of its members,

v

the member must demonstrate authorizatron by-that orgamzatron to represent it? A partnership,
corporation or unincorporated assomatlon may be represented by a duly authonzed member or
: officer, or by an attomey -at- Iaw Any person appeanng in a representative capacrty must ﬁlev
~ with »'the Commission a written notice of appearance.’' The notice of 'appearance’m’ust state -the_ |
representative’s name, address, ,telephone number, facsimile number, and e-mail addréss, if any;
. the name and addre_ss of the person or entity on whose behalf the representative appears; and the
basis of his or her authority to act on behalf of the party.32 |

To invoke representational Istandin'g, an organization (1) must show that at least one of its -
members has-standing in his or her own right (i.e., by demonstrating geographic proximity in
cases where the pre‘sumption applies, or by demonstrating injury in fact within the zone of
protected interests, causation, and redressablhty) (2) must identify that member by name and
address and (3) must show (e.g., by afﬁdavrt) that the orgamzatron is authorized by that member
to request a hearing on behalf of the member.> Where the.afﬁdavrt of the member is devoid of

any ‘statement that he or she wants the organization to represent his interests, the Board should

. . . 4
not infer such authorization.?

¥ See, e. g., Ga. Tech Research Reactor, CLI-95-12, 42 NRC at 115 (citation omitted).
3 See 10 C.F.R. § 2.314(b). '
3 Seeid.

2 Seeid

3 'See,.e. g., N. States Power Co. (Monticello Nuclear Generating Plant; Prairie Island Nuclear Generating Plant,

Units 1 & 2; Prairie Island Independent Spent Fuel Storage Installation), CLI-00-14, 52 NRC 37, 47 (2000);
GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 202 (2000); White
Mesa, CL1-01-21, 54 NRC at 250; see also AmerGen Energy Co., LLC (Llcense Renewal for Oyster Creek
Nuclear Generating Station), LBP-06-07, 63 NRC 188, 195 (2006).

3 Duquesne Light Co. (Beaver Valley Power Station, Unit 2), LBP-84-6, 19 NRC 393, 411 (1984).



4, Discretionary Intervention

" Pursuant to 10 C.F.R. § 2.309(c), a presiding officer may consider a reque.st for -

discretionary intervention where a party lacks standing to intervene as a matter of right under

I0CFR. § 2.309(d)(1). Discretionary intervention,'ho_we\{er, may only be granted when at least

one : petltloner has established standmg and at least one contention has been admitted in the

proceeding.’® The regulation spe01ﬁes that in additlon to addressing the factors in 10 C.F.R.

§2.309(d)(1), a petitioner who seeks intervention as a matter of discretion, in the' event it is

determined that standing as a matter of right is not demonstrated, must specifically address the

~ following factors set forth in 10 C.F.R. § 2.309(e) in its initial petition, which the Commission,

ASLB, or the presiding officer will consider and balance:

(a)-  Factors weighing in favor of allowing intervention—

1.

the extent to which its part1c1pation would assrst in developmg a sound‘
record,

the nature of petitioner’s property, financial or other interests in the
proceeding;

the possible effect of any decision or order that may be issued in the
proceeding; : '

(b) Factors wei ghing against allowing intervention—

4.

the availability of other means whereby the petltioner s interest might be
protected;

the extent to which petitioner’s interest will be represented by existing

" parties; and

the extent to which petitioner’s participation will inappropriately broaden
the issues or delay the proceeding.

3% 10 C.F.R. § 2.309(c). See also PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 and 2),
LBP-07-10, 66 NRC 1, 21 n.14 (2007) (“[D]iscretionary standing [is] only appropriate when one petitioner has
been shown to have standing as of right and admissible contention so that a hearing will be conducted.”).



Of these 'criter_ia,: the primary consideration concerning discretionary intervention is the first
factor-—assistance in develo.ping'avsound record.>® The petitioner has the burden to establish that

.

the factors in favor of intervention outweigh those against intervention.*’

\

B. Petitioner’s'Sténding. to Intervene

Clearwater, in support of the required showing of sfanding, _providesv 26 declarations from
27 individuals, 20 of which afe ho;aﬁzed, and ;111 but one of wﬁich expiicitly aver that the -
declarant or declarax_lts‘residgz at distances within 50 miles of the IPEC site.”® As all of the
declarants explicitly-' authorize Clearwater 'to represent their respecthé interests in this
proceeding, AEnt.ergy does not challenge Clearwater’s representation of their interests 1n this
proceeding. .

Cleafwater élso.has requested “diécretionary_ sfanding in the event it is denied‘ standing as
of right or in the evéﬁt none of its contentions are admitted.”> Clearwater has not, however,
demonstrated that 1t is entitleci to discretionary intervention pursuant to 10 C.F.R. § 2.309(e).
Clearwater’s requesf is based soiely on its naked aésertions that it meets some of the

discretionary intervention factors.*® Clearwater presents no evidence to support its assertions,

% See Portland Gen. Elec. Co. (Pebble Springs Nuclear Power Plant, Units 1 and 2), CL1-76-27, 4 NRC 610, 616
(1979); see also Pub. Utils. Nuclear Corp. (Oyster Creek Nuclear Generating Station), LBP-96-23,
44 NRC 143, 160 (1996). .

See Nuclear Eng’g, ALAB-473, 7 NRC at 745 (requiring potenﬁal discretionary intervenor to show “that it is
both willing and able to make a valuable contribution to the full airing of the issues . . . in this proceeding”).

37

% The Declaration of Randolph Horner avers that he lives “approximately 60 miles from Indian Point,” but that he

has “a profound connection to the Hudson River Valley.” Exh. 1.9, at 1. Because Mr. Horner does not claim to
work or live within the 50-mile radius of IPEC, Entergy objects to any finding of standing for Clearwater based
on Mr. Horner’s Declaration. :

3 Petition at 10.

© 1d at1}.



and ‘ad described further below, does not ‘carry its buiden of 'demonsfrating_ that it should Be
permitted to intervene without an admissible contention.*! |

As explained in Section IV.D, below, Clearwater haé not submitted an admissible
cont_ention, ahd has instead raiséd a variety of issues that are eithér boutside the scope of this -
proceeding or wholly lacking in suBstance. In many cases, Clearwater has not presented a single
admissible contention of its own, but has purportedly “adopt_ed” the contentions of other
i interyenors.42 Accordingly, Clearwater has ndt met its burden with regard to the most impbndnt
of the discretionary intervention factors: assistance in developing a sound record. Clearwater
also fails to address discretionary,inter\)entiod factors (a)(2) (property or financial interests) and
(a)(3) (possible éffect of any decision). |

The factors weigﬁing against allowing discretionary intervention‘-_also cut against
CleWater. As explained in Sectidn IV.D, below, many of the concerns raised by Ciearwater are
generic in nature and/or relaie to current IPEC operations. Thus, Clearwater has other, more
appropriate, means available to protect its interests: a petition for rulemaking pursuant to
10C.F.R. § 2.802 or a betition for enforcement pursuant to 10 C.F..RV. § 2.206. Clearwater’s
attempts to bootstrap itself into this proceeding, using contentions submitted by other partiés,
also belies Clearwater’s claim that its interests are “unique.”“ Finally; because, as explained in
Section IV.D,V below, Clearwater’s petition raises ’inadmissible issues, its participation as a party
likely would lead to additiondl sdmilar attempts td inappfopriately broaden the issues or delay the- |

proceeding.

"' Nuclear Eng’g, ALAB-473, 7 NRC at 745.

2 Ppetition at 18, 56-57, 66, 69, 73.

s Compare Petition at 11, with Petition at 18-19, 56-57, 66. Clearwafér’s Contentidn EC-2 is also based on

substantially the same information presented in Connecticut Residents Opposed to Relicensing of Indian Point
and Its Designated Representative’s Petition to Intervene and Request for Hearing (Dec. 10, 2007).

10



In suin, Entergy does not contest Clearwater’s standing to represent the interests of-its
named members based on geographic preximity. Judged againsi .the previously-discussed
criteria, Clearwater, th‘roughi the 25 .declarat»ions in Exh_ibits 1.1 through 1.8 and 1:10 throngh.
1.26, has made ai showing sufficient te satisfy the requirements of 10 C.F.R. §2.309_((i), with
respect to standing. Clearwater has not demonstrated, however, that it should be granted
discretionaiy interventio\n, pnrsuant.to 10 CFR. § 2.309(e), in the event thet n(‘)ne‘ of its
contentions ére admitted by the Boarci.

V. CLEARWATER’S PROPOSED CONTENTIONS ARE INADMISSIBLE

A. Applicable Legal Standards and Relevant NRC Precedent

1. Petitioner Must Submit at Least One Admissible Contention Supported by an
Adequate Basis. '

As‘ explained above, to intervene in-an NRC licensing proceeding, a petitioner must
proffen nt' least one admissible contention.*® The NRC will deny a petition to intervene and
request for hearing from a petitioner who has standing but has not profferedvat least one
admissible contention.45 As the Commission has observed, “[i]t is the responsibility of the
.Petitioner to provide the necessary information to satisfy the ba;is requirement for the admission
of its contentions and demonstrate that a genuine dispute exists within the scope of this

2546

proceeding.”™ Additionally, “[a] contention’s proponent, not the licensing board, is responsible

for formulating the contention and providing the necessary information to satisfy the basis

47

requirement for the admission of contentions.’

¥ See 10 C.F.R. § 2.309a). _ : ‘

* Fla. Power & Light Co. (Turkey Point Nuclear Power Plant, Units 3 and 4), CL1-01-17, 54 NRC 3, 5 (2001).
*  Balt. Gas & Elec. Co. (Czilvert Cliffs Nuclear Poiver Plant, U‘nits 1 and 2), CL_I-98714, 48 NRC 39, 41 (1998).
" Statement of Policy on Conduct of Adjudicatory Proceedings, CL1-98-12, 48 NRC 18, 22 (1998).

11



2. Proposed Contentions Must Satisfy the Requirements of 10 C.F_.R. § 2.309 to be
' Admissible

Section. 2.309(f)(1) ‘requifes a petitionér to “set forth with palticularity the clontentions
sought to be raised,”. and with‘ respect to .ea'ch contention proffered, satiisfyl six criteria, as
discussed in detéil below. An admissible contention mus‘t:A_ (i) provide a spepiﬁc statement of
the legal or factual issue soﬁght‘ to be raised; (2) proVide a brief ,.expvla'nation -of the basis for the
contention; (3) demonstrate that the issue raised. .is within the scope of th¢ p;ocegding;
@ dcmonsfrate that the issue raised i_s.méterial to the ﬁndiﬁgs the NRC must make to support
the action that is involved in the proceeding; (5)‘pfovide 5 concise statement of the alleged facts
or expert opinions, including references to speciﬁc’ sources and documents that support the
petitioner’s position and upon which t_he petitioner intends to rely; and. (6) provide sufficient
information to show that a genuine dispute exists with regalfd to a material issue of law or fact.*®

_ T'he purpose of the contention rule is to “focus litigation on concret‘e issues and .resul‘t ina
clearer and more focused récord for decision.””® The Commission has stated that it “should nét
have to expend resources to support the hearing 4‘process unless there is an issue that is

‘appropria’.['e for, and- susceptiBle to, resolution in an NRC heafing.”so‘ Thus, the fuies on

51

contention admissibility are “strict by design.””’ Failure to comply with any one of the six

admissibility criteria is grounds for the dismissal of a contention.*

* See 10 C.F.R. § 2.309(f)(1)(i)-(vi). ,
“ Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2202 (Jan. 14, 2004).
50 ]d . ’

3V Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 and 3), CL1-01-24, 54 NRC 349, 358
(2001), recons. denied, CL1-02-1, 55 NRC 1 (2002). -

See Final Rule,.Changes to Adjudicatory Process, 69 Fed. Reg. at 2221; see also Private Fuel Storage, L.L.C.
(Independent Spent Fuel Storage Installation), CL1-99-10, 49 NRC 318, 325 (1999).

52
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a Petitioner MuSt.Speciﬁcallv State the Issue of LW or Fact tb 'Be Raised
A petitioner must “provide a speciﬁé sta‘tement‘ of the issue of law or fact to be raised or
'éoptroverted.”53 The petitioner must “articulaﬁ_e at the outset the speciﬁé_issucs [it] wiSh[es] to
litigat¢ as a prerequisite to gaining fonﬁal admission as_[a'party].”54 ~Namely',-aﬁ “admissible '

contention must explain, with specificity, particular safety or legal reasons requiring rejection of

775

the contested [appllcatlon] The contention rules “bar contentions where petitioners have only

‘what:amounts to generalized suspicions, hoping to substantiate them later.” 6

b. Petitioner Must Briefly Explain the Basis for the Contention

A petitioner must provide “a brief explanation of the basis for the co(ntention.”57 This

958

includes “sufficient foundation” to “warrant further exploration. Petitioner’s explanation

serves to define the scope of a contention, as “[t]he reach of a contention necessarily hinges upon
its terms coupled with its stated bases.”” The Board, however, must determine the admissibility

of the contention itself, not the admissibility of individual “bases.”®

310 C.F.R. § 2.309(H(1)(i).
' Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 338 (1999).
% Millstone, CL1-01-24, 54 NRC at 359-60.

% Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nucléar Station, Units 1 aﬁd 2), CLI-03-
17, 58 NRC 419, 424 (2003) (quoting Oconee, CL1-99-11, 49 NRC at 337-39).

7 10CFR.§2. 309(H(1)(ii); see Rules of Practice for Domestic Licensing Proceedings—Procedural Changes in
the Hearing Process 54 Fed. Reg. 33 168, 33,170 (Aug. 11, 1989).

% pyub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB-942, 32 NRC 395, 428 (1990) (footnote
omitted).

% Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB-899, 28 NRC 93, 97 (1988), aff’d sub nom.
Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991), cert. denied, 502 U.S. 899 (1991).

% See La. Energy Servs., L.P. (National Enrichment Facility), LBP-04-14, 60 NRC 40, 57 (2004) (“licensing
boards generally are to litigate ‘contentions’ rather than ‘bases’).
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C. Contentions Must Be Within the Scope of the Proceeding

A petitioner must demonstrate “that fh_e issue raised in the contention is within the scope °

~ : /

of the proceeding.”® The scope of the proceeding is deﬁned by the Commission’s nétice of.

oppdrtunity’for a heafing and order referring the proceeding to the Board.62'. (The scope of

license reneWal proceedingé, in particular, is discussed in Section iV.B, -infra.) Morcbver, A

| contentions are necessarily limited to issues that are. germane to the specific application pendir.lg.
before-the Board.* .Any contention that falls outside the specified scope of the proceeding must

be_rejected.64 | |

A contention that challenges any NRC fuie (or'seeks to litigate a rria_tter that is, or clearly

is about to become, the subject of a rulemaking) is outside the scope of the proceeding because,

absentva waivef, “no rule or regulation of the Commission . . . 'is‘ subject.to attack . . . in any

adjudicatory proceedmg 63 This includes contentlons that advocate strlcter requirements than
agency rules impose or that otherwise seek to litigate a generic determination established by a
Commission rulemaking. Similarly, any contention that collatefally attacks applicable

statutory requirements or the basic structure of the NRC regulatory process must be rejected by

S 10 C.F.R. § 2.309(f)(1)iii).

62 See, e.g., Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-825,22 NRC 785, 790-91 (1985)
5 Yankee, CL1-98-21, 48 NRC at 204 n.7.

64 vSee, e.g., Portland Gen. Elec. Co. (Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289 n.6 (1979).

®  See 10 C.F.R. § 2.335(a).

8  See-Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-01-6, 53 NRC 138,
159, aff’d, CL1-01-17, 54 NRC 3 (2001).
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the Board as outside the scope of the proceeding.®’ Accordingly, a contention that simply states

the petitioner’s views about what regulatory policy should be does not present a litigable issue.%

d Contentions Must Raise a Material Issue

A=petiﬁoner fnust demdnstrate “that the issue ra‘_ised in the contention is maierial to the
findings thé NRC must make to support the action that is involved 1n the procee:’ding.”69 The
standards defining the ﬁhdings that the NRC must make to support issuance of renewed
operating licenses in this proceéding afe set forth in 10 C.F.R. >§"54._29‘. As the Commission has
‘observed, “[t]he dispute at issue is ‘material’ if its resolution would ‘make a difference in the
outcome of the licensing f)roceeding.”’7° In this regard, “[e]aqh contention must be one that, if
proven, would entitle the petitioner to relief.””* Additionally; contentions alleging an error or
omission in an application must establish some Sighiﬁcant link between the claimed deficiency

and protection of the health and safety of the public or the-environm‘ent.72

87 . Shearon Harris, LBP-07-11, 66 NRC at 57-58 (citing Phila. Elec. Co (Peach Bottom- Atomlc Power Station,
Units 2 and 3), ALAB-216, 8 AEC 13, 20 (1974)). S

See Peach Bottom, ALAB-216, 8 AEC at 20-21, 21n.33. Within the adjudicatory context, however, a petitioner
may submit a request for waiver of a rule under 10 C.F.R. § 2.335(b). Conversely, outside the adjudicatory
context, a petitioner may file a petition for rulemaking under 10 C.F.R. § 2.802 or request that the NRC Staff
take enforcement action under 10 C.F.R. § 2.206. .

69 10 C.F.R.'§ 2.309(f)(1)(iv).

70

68

Oconee, CLI-99-11, 49 NRC at 333-34; see also Rules of Practice for Domestic Licensing Proceedmgs—
~ Procedural Changes in the Hearing Process, 54 Fed. Reg. at 33,172, ,
"' USEC, Inc. (American Centrifuge Plant), Notice of Receipt of Application for License, 69 Fed Reg. 61,411,
61,412 (Oct. 18, 2004).

_Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Umts 2 and 3), LBP-04-15, 60 NRC 81, 89
(2004), aff"d, CLI1-04-36, 60 NRC 631 (2004).

72
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e. - Contentions Must Be Supported bL Adequate Factual Informatzon or
Expert Oplmon

A petitioner bears the burden. to present the factual information or expert opinions

necessary to support its contention adequately, and failure to do so requires that the contention be

1€ e_:cted.73 The petitioner’s obligation in this regard has been described as follows:

[A]n intervention petitioner has an ironclad obligation to examine
the publicly available documentary material pertaining to the
facility in question with sufficient care to enable [the petitioner] to
uncover -any information that could serve as the foundation for a
specific contention. Stated otherwise, neither Section 189a. of the
Act nor Section [2.309] of the Rules of Practice permits the filing
of a vague, unparticularized contention, followed by an endeavor
to flesh it out through discovery against the applicant or staff.”*

Where a petitioner neglects to provide the requisite support for its contentions, the Board may

not make assumptions of fact that favor the petitioner or supply information that is lacking.”

The petitioner must explain the significance of any factual information upon which it relies.”

With respect to factual information or expert opinion proffered in support of a contention,

- “the Board is not to accept uncritically the assertion that a document or other factual information

or an expert 6pinion supplies the basis for a contention.””’ Any supporting material provided by

a petitioner, including those portions thereof not relied upon, is subject to Board scrutiny, “both

for what it does and does not show.””® The Board will examine documents to confirm that they

73

74

75

76

77

78

See 10 CFR. §2. 309(0(])(v) Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC
235,262 (1996). ,

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 468 (1982) vacated in
part on other grounds, CLI-83-19, 17 NRC 1041 (1983) (emphasis added).

See Ariz. Pub. Serv. Co. (Palo Verde Nuclear Station, U_mts 1,2, and 3), CLI-91-12, 34 NRC 149, 155 (1991). »
See Fansteel, Inc. (Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195,-204-05 (2003).

Private Fuel Srorage L:L.C. (Independent Spent Fuel Storage Installation), LBP 98-7, 47 NRC 142, 181, aff'd
on other grounds, CL1-98-13, 48 NRC 26 (1998)

See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), LBP-96-2, 43 NRC 61, 90, rev'd in part on '
other grounds, CL1-96-7, 43 NRC 235 (1996)
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_ support the proposed contentlon(s) A petitioner’s imprecise reading of a document eanhot be

the basis for a litigable contention.? % Moreover, vague references to documents do not sufﬁce——

81

the petitioner must identify specific portions of the documents on which it relies.” The mere

" incorporation of massive dociiments by reference is similarly unacceptable.®

~In addition, “an expert opinion fhét merely. states a conclusion (e.g., the applieation is
‘deﬁcient,’ ’ ‘inédequate,’ br_ ‘wrdpg’) ‘without providing a‘reasoned basis or explanation fer that
conclusion is inadequate because it deprives the ABoar"d of the ability to make the necessary,
reflective asseésment of the opin‘ion as it is alleged to provide a basis for the contention.”®
Conclusory statements cannot provide “sufficient” support for a contention, simply because they
are made byv an expert.*® In short, a contention “will be ruled inadmissible if the petitioner ‘has
‘(.)f'fered no tangible information, no ‘experts, no substantive afﬁdavits; but instead only ‘eare

- assertions and speculation.”’85

S Contentions Must Raise a Genuine Dispute of Material Law or Fact

With regard to the requirement that a petitioner “provide sufficient information to

" See Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-919, 30 NRC 29,
48 (1989), vacated in part on other grounds and remanded, CL1-90-4, 31 NRC 333 (1990).

8 See Ga. Inst. of Tech. (Georgla Tech Research Reactor, Atlanta, Ga.), LBP-95-6, 41 NRC 281, 300 (1995).
8 Pub. Serv. Co. of N.H. (Seabrook Station, Units | and 2), CL1-89-3, 29 NRC 234, 240-41 (1989).
8 See Tenn. Valley Auth. (Browns Ferry Nuclear Plant, Units 1 & 2), LBP-76-10, 3 NRC 209, 216 (1976).

8 Private Fuel Storage, LBP-98-7, 47 NRC at 181 (emphasis added); see also USEC, Inc. (American Centrifuge
Plant), CLI-06-10, 61 NRC 451, 472 (2006) (quoting Private Fuel Storage, LBP-98-7, 47 NRC at 181).

% See American Centrlfuge Plant, CL1-06-10, 61 NRC at 472.
85 Fansteel, CLI-03-13, 58 NRC at 203 (quoting Oyster Creek, CLI-00- 6 51 NRC at 207)
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show . . . a genuine dispute . . . with the applicant . . . on a material issue of law or fact,”“'

‘the Commission has stated that the petitione'r must “read the pei’tihent portions of the license
| .-application, inﬁluding' the Safety Analysis Repért and the Environmental Report, state the
applicant’s pbsition and the petiltioner.’s opposing view,” and éxﬂain why it disagrees With the
“applicant.” If a petitioner believes the Safety Analysis Report and the En\}ironmental Rebort fail
to adequately address a relevant issue, then the petitioner is to “explain why the appl.ication is
~ deficient.”® A contention th’at,dogs not directly conirovert a position taken by the applicant in
the application is Subject to dismissal.¥ An allegation that some aspect of a license applicatiqn
is “inadequate” or/“u'nacceptable” does not give rise to a genuine dispute unless it is supported
by facts and a reasoned statement of why the application is unacceptable in some material
respect.” |

B. Scope of Subjects Admissible in License Renewal Proceedings

“The scope of a proceeding, and, as a consequence, the scope of contentions that may be

admitted, is limited by the nature. of the application and pertinent Commission regulations.”

%10 C.F.R. § 2.309(f)(1)(vi).

7 Rules of Practice for Domestic Licensing Proceedings—Procedural Changes in the Hearing Process, 54 Fed.

Reg. at 33,170; Millstone, CL1-01-24, 54 NRC at 358.

8 Rules of Practice for Domestic Licensing Proceedings—Procedural 'Ch‘anges in the Hearing Process, .54 Fed.

Reg. at 33,170; Palo Verde, CLI-91-12, 34 NRC at 156.

8 See Tex. Utils. Elec. Co. (Co’manche. Peak Steam Electric Station, Unit 2), LBP-92-37, 36 NRC 370, 384 (1992)
- (emphasis added). Further, regarding challenges to the NRC Staff’s findings, the Commission has
unequivocally held that ‘

The adequacy of the applicant’s license application, not the NRC staff’s safety
evaluation, is the safety issue in any licensing proceeding, and under
longstanding decisions of the agency, contentions on the adequacy of the
[content of the] SER are not cognizable in a proceeding.

U.S. Army (Jefferson Proving Ground Site), LBP-06-27, 64 NRC 438, 456.(2006) (quoting Fmal Rule, Changes
to the Adjudlcatory Process, 69 Fed. Reg. at 2202).

%" See Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4), LBP-90-16, 31 NRC 509,
521, 521 n.12 (1990).

Y Statement of Policy on Conduct of Adjudicatory Proceedings, CL1-98-12, 48 NRC at 22.
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, Bro_adly speakih‘g, license renewal prb'c'eedings concern _requesté to renéw 40-year reactor
‘operating licenses for additiéhal 20-year f\enﬁs. The NRC regulations governing license renewal
 are contained in 10 C.F.R. Parts 51 and 54. |
_ Pursuant ‘to Part 54, fhe NRC Staff conducts a technical review of the license renewal
| applicati’on (“LRA”) to assure that publié health and saféty reéuirements are 'éat'isﬁed. P'ursuaxﬁ
to Part 51, the NRC Staff completes an eﬁvirdnmental _revie_w for license renewal, fééusing ﬁpon
the ""potential impacts of an additional 20 years of nuc_learpOWer plant operation. As the
Commié‘sion 'Vhas observed, “[bJoth sets of égency régulations derive from years of extensive
technical study, review, inter-agency 'ini)ut, and. public comment.””* In its 2001 Turkey P(v)int.v
decision, the Corﬁmission explained in detail the established scope of its license renewal review
process, its regulatory oversight prééess, and the meaning of “current licenSing basis,’.’ or
“CLB."" Key aspects of that decision and of 6ther significant license renewal decisions are
summarized below in Sections IV.B.1-.2.

As further explained below, under the governing regulations in Part 54, the review of
LRAs is confined to matters rclé\/ant to the e#tehded period of operation requested by the
abpliéant, which are not reviewed on a continuing Basis under existing NRC inspection and .
ioversight processes, including the Reactor Oversight Process (“ROP”). The safety review is

limited to the plant systems, structures, and components (as delineated in 10 C.F.R. § 54.4) that

2 Turkey Point, CLI-01-17, 54 NRC at 7.

»  See id at 6-13. Because the CLB may change while the NRC Staff is conducting its review, each year

following submittal of an LRA (and at least three months before scheduled.completion of the NRC Staff
review), an amendment to the LRA must be submitted to identify any change to the CLB that materially affects
the content of the LRA, including the Updated Final Safety Analysis Review (“UFSAR”) supplement. . See
10 CFR. § 5421(b). The license renewal UFSAR supplement provides a summary of the programs and
activities for managing the effects of aging and evaluation of TLAAs for the period of extended operation.
After issuance of a renewed operating license, the annual FSAR update required by 10 C.F.R. § 50.71(¢e) must.
include any structures, systems and components “newly identified that would have been subject to an aging
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-~ will reciuire an aging manégement_review (“AMR”) for f_he_ period of ‘extended .ro.peratidn or are
subject_ to an evaluation of time-limited éging vahal}i'ses.-g 4 In addition, the review of
enVironm'ental issues is limited by nile by the generic findings in NUREG-1437,' Generic
Environmental Impact Statement. (“GEIS”) for License Rene_wal vof Nuclear Plants.”

1. Scope of Safety Issues in License Renewal Procéedings _

a. Overview of the Part 54 License Renewal Process and LRA Content

The Commission has stated that “[a]djudicatory hearing.s in individual license rerlxewal.
proceedings willvshar'e the' same scope of issues as oﬁr NRC Staff revivew, for our hearing process
(like our Staff’s review) neceSsarily ‘examines only the questions our Safety rules _méke
pertinent.”® The Commission has speciﬁc_ally limited its licehse renewal safety review to the
matters specified in 1(5 C.FR. §§ 54.21 and 54.29(a)(2); which focus on the ménagement of
agihg of cerfain systems, structures and components, and the feview of “time-limited aging
analyses” (“TLAAs”).”’ Speciﬁcally, applicants must “demonstrate how their programs will be
effective in manag.ing lthe effects of aging during the proposed period of extended oper'ation,”‘at
a “detailed . .. ‘component and structure level,’ _rather than at a more generalized ‘system

level.’”gs_ Thus, the “potential detrimental effects of aging that are not routinely addressed by

management review or evaluation of time-limited aging analyses in accordance with § 54.21.” 10 CFR.
§ 54.37(b). '

*  See 10 C.F.R. §§ 54.21(a) and (c), 54.29, and 54.30.
% Seeid. §§ 51.71(d) and 51.95(c).

% Turkey Point, CLI-01-17, 54 NRC at 10; see also Final Rule, Nuclear Power Plant License Renewal; Revisions,
60.Fed. Reg. 22,461, 22 482 n.2.

1 See Turkey Point, CL1-01- 17, 54 NRC at 7-8; Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2),
CLI1-02-26, 56 NRC 358, 363 (2002).

% Turkey Point, CLI-01-17, 54 NRC at 8 (quoting Final Rule, Nuclear Power Plant License Renewal; Revisions,
60 Fed. Reg. 22,461, 22,462 (May 8, 1995)). If left unmitigated, detrimental aging effects can result from, for
example, metal fatlgue erosion, corrosion, thermal and radiation. embrittlement, mlcroblologlca]]y induced
effects, creep, and shrinkage. See id. at 7-8.
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ongoing regulatory 6versight programs” is the issue that defines the scope of the safety review in
license renewal proceedings.”
- The, NRC’s license renewal regulations thus .deliberétely and sensibly reflect the
distinction between aging management issues, on the one hand, and the ongoing regulatory -
process (e.g., security and emergency planning issues) on the ()therf00 The NRC’s longétanding
license renewal framework is premised upon the notion that, with the exception' of aging
management issues, the NRC’s ongoing regulatory process is adequate to ensure that the CLB of
- operating plants provides and maintains an acceptable level of safety.'”! As the Commission |
explained in Turkey Point:
[CLB is] a term of art comprehending the various Commission
requirements applicable to a specific plant that are in effect at the
time of the license renewal application. . . . The [CLB] represents
an “evolving set of requirements and commitments for a specific
plant that are modified as necessary over the life of a plant to
ensure continuation of an adequate level of safety.” 60 Fed: Reg.

at 22,473, 1Tt is effectively addressed and maintained by ongoing
agency oversight, review, and enforcement.'®

For that reason, the Commission concluded that requiring' a full reassessment of safety -
issues that were “thoroughly reviewed when the facility was first licensed” and continue to be
“routinely monitored and assessed by ongoing agency oversight and agency-mandated licensee

programs” would be “both unnecessary and wasteful.”’® The Commission reasonably refused to

% Id at 7. Detrimental aging effects can result from, for example, metal fatigue, erosion, corrosion, thermal and

radiation embrittlement, microbiologically induced effects, creep, and shrinkage. See id. at 7-8.

19 Specifically, in developing Part 54, the NRC sought “to deVelop a process that would be both efficient, avoiding

duplicative assessments where possible, and effective, allowing the NRC Staff to focus its resources on the most -
significant safety concerns at issue during the renewal term.” Jd. at 7.

101 See Final Rule, Nuclear Power Plant License Renewal; Revisions, 56 Fed. Reg. 64,943, 64,946 (Dec. 13, 1991).
The term “current licensing basis” is defined in 10 C.F.R. § 54.3. See also 10 C.F.R. §§ 54.29, 54.30.

192 Tyrkey Point, CLI-01-17, 54 NRC at 9.
1914 at7.
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“thréw open the.full gamﬁt of pfovisions in a_plant’s current licensing basis to re-analysis_during_

the licensé ;enewal-review.”m |

In-accordance with 10 C.FR. §§ 54.19, 54.21, 54_.22, 54.23,_and 54.25, an LRA must’
contain general infonn'at_ion, an Integrated Plant Assessment (“IPA”), an evaluation of TLAAs, a

| suppleﬁlenf to the plant’s'UFSAR v(and_'per‘iodic-changes to the UFSAR and CLB) during NRC -

‘review of the applicatidn, changes to the plant’s Technical Specifications to ﬁmage thé éffects

/

of aging during the extended period of operation, and a supplement to- the énvironméntal report
(“ER”) thatrcomplies with the requirements of Subpart A of Part 51.'%
An IPA is a licensee asseésment reviewed By the NRC that de‘mqnstrates thaf a nuclear
pbwer plant’s structures and components requiring \AMR in accordanc¢ with. 10 C.F.R.
§ 54.21v(a) for license renewal hdve been identified and that “actions have been identified and
have been or will be taken . . . such that there is reasonable assurance that the activities
authorized by the renewed license will continue to be conducted in accordance with the CLB
e Only passive, long-lived structures and comp(;nents are subject to AMR.'”7 Passive
structures and components are those that perform their intended functions without moving parts
or changes in configuration (e. g.,~reactor vessel, piping, steam generators), and are not subjef:t to

replacement based on a qualified life or specified time period (i.e., “long-lived” structures and

components). The TLAAs involve in-scope systems, structures, and components; consider the

%14 at 9.

% NRC guidance for the license renewal process is set forth in the Generic Aging Lessons Learned Report

(NUREG-1801) (“GALL Report”), the Standard Review Plan for License Renewal (NUREG-1800), and
Regulatory Guide (“RG”) 1.188, Standard Format and Content for Applications to Renew Nuclear Power Plant
Operating License. NUREG-1555, Standard Review Plans for Environmental Reviews for Nuclear Power
Plants, and its supplement, provide guidance for implementing 10 C.F.R. Part 51 environmental requirements,
which ensure compliance with NEPA.

610 CFR. § 54.29(a).
7 See id. § 54.21(a)(1).
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effects of aging; and invofve asSuniétions based on the original 40-year 'operatihg term.'%8 An
aﬁpli@ant must (1) show 'thzit the o‘riginal' TLAAs will remain valid for tﬁe extended operation
p'é'riod; ’(ii) fnodify and extend the .TLAA.s to -applyv to a longer térm, such_as 60 feafs; ‘orA(iii)
: cherwise -demonstfate that the:. effécts of aging will be. adequately managed duri.ng the renewal »
term. ' | | ”
To meet.the requirementé of Part 54, applicants generally rely .upon existing lp.rograms,
such as inspection, testing and qualification programs. Some new activities or program
augfnentations also rha'y be necessary for purposes of license renewal '(e_. g, one-timé inspéctions
Qf structures or components). The NRC’s GALL Report, which provides the technice_tl basis for
the Standard Review Plan for License Renewal, contains the NRC Staff’s generic evaluation of
existing plant programs and documeﬁts the technical bases for ‘determining the adequacy of
existing programs, with or without mo;liﬁcation, in order to effectively manage the effepts of
aging during the period of extended plant operation. The evaluation results documénted in the
GALL Report indicate that many existing programs are adequate toxmanage the aging effects for
particular stru(‘;tures or components for iicensé renewal without change.”o The GALL Repbrt
also contains rec‘ommendations concerning specific areas for whiéh existing programs should be

augmented for license renewal.'!! Thus, programs that are consistent with the GALLV'Report_ are

generally accepted by the Staff as adequate to meet the license renewal rule.!?

% See id. § 54.3. -

9% See id. § 54.21(c)(1).

"% See GALL Report, Vol. 1, at 1.
W Seeid. at 4.

" Seeid. at 3.
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b. Scope of Adiudic’atofy Hearings on Part 54 License Renewal Issues
'Contentions seeking to challenge the. adequacy of the CLB for the IPEC facility are not

within the scope of this license renewal .proceeding.]13

Likewise, the question of whether‘
Entergy is currently in compllance with the IPEC CLB is beyond the scope of this proceedmé,
because the Commission’s on—gomg regulatory process—whlch includes inspection and
enforcement activities—seeks to ensure a licensee’s current compliance with the CLB.”'"* In
this regard, the ASLB recently stated that “monitoring is not proper subject matter for license
extension contentions.””5 Thué, for example, under lvO> C.F,R.-§ 50.47(a)(1), issues pertaining to
emervgency planning are excluded from consideration inlicens'e renewal proceedings, beceuse
“[e]mergency planning is, by its very nature, neither germane to age-relateci degradation nor
»116

unique to the period covered by the . . . license renewal application.

2. Scope of Environmental Issues in License Renewal Proceedings

The NRC has promulgated regulations, 10-C.F.R. Part 51, to implement NEPA. In 1996,
the Commission amended Part 51 to address the scope of its environmental review for LRAs.'"’ ,

To make Part 51 more efficient and focused, the NRC divided the environmental requirements

for license renewal into generic and plant-specific components. The NRC prepared a .GEIS to

" Turkey Point, CLI-01-17, 54 NRC at 8-9, 23; see also AmerGen Energy Co., LLC (License Renewal for Oyster
Creek Nuclear Generating Station), LBP-07-17 (slip op. at 14 n.17) (Dec. 18, 2007) (finding any challenge to
the CLB to be outside. the scope of the proceeding because such issues are “(1) not germane to aging
management concerns; (2) previously have been the subject of thorough review and analysis; and, accordingly
(3) need not be revisited in a license renewal proceeding.”).

""" Oyster Creek, LBP-07-17 (slip op. at 14 n.17). An example of an ongomg NRC mspectlon and enforcement

acnvxty is the ROP.

'3 Order Denying Pilgrim Watch’s Motion for Reconsnderatlon ASLBP No. 06-848-02-LR, at 5 (Jan 11, 2008)
(citations omitted) (emphasis added)

"6 Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-05-24, 62 NRC 551, 561
(2005).-

See Final Rule, Environmental Review for Renewal of Nuclear Power Plant Operating Licenses, 61 Fed. Reg.
28,467 (June 5, 1996), amended by 61 Fed. Reg. 66,537 (Dec. 18, 1996).

17
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* “evaluate and document those generic impacts that are well understood based on experience

gained from the operation of the existing fleet of U.S. nuclear power plants.''®

119 These are issues on

Generic issnes are »icientiﬁed in the GEIS as “Category 17 impécts’.
which ihé Commission found that it could draw “genedo conclusions applicable to all existing
nucl_ear power plants, or to a specific subgroup of plants.”'? ‘The Commission concluded tnat ‘
such issues involve “environmental effects that are esoentially similar for all plants,’; and thus
~they “neod not be assessed repeatedly on ai site-speciﬁo basis.”'*! The NRC has vcodiﬁe;d its-
- generic findings in Table B-1, Appendix B toSubpart‘A of 10 C.F.R. Part 51.

Under 10 C.F.R. § 51.53(c)(3)(3), a license renewol applicant rnay, in its site-specific
E‘R,122 refer to and, in the absence of new and significant information, adopt the generic
environmental impact findings found in Appendix B, Table B;l, for all Category 1 issues. An
applicant, however, must address environmental issues for which the Commission was not able
to make generic environmental findings.'? Specifically, an ER must “contain analyses of t}ie

environmental impacts of the proposed action, including the impacts of refurbishment activities,

if any, associated with license renewal and the impacts of operation during the renewal term,” for

118 See NUREG-1437, Generic Environmental Impact Statement for License Renewal. of Nuclear Plants, Final
Report, Vols. 1 & 2 (May 1996), available at ADAMS Accession Nos. ML040690705 and ML040690738.

""" GEIS, Vol. 1, at 1 -5t0 1-6.
" Turkey Point, CLI-01-17, 54 NRC at 11 (citing 10 C.F.R. Part 51, SubpartA App. B).
121 Id.

122 NRC regulations require an LRA to include an ER describing the environmental impacts of the proposed action

and alternatives. See 10 C.F.R. §§ 51.53(c), 54.23. The ER is intended to assist the NRC Staff prepare the
agency’s independent environmental impact statement. See Curators of the Univ. of Mo., CLI-95-8, 41 NRC
386, 396 (1995) (citing NRC regulations). . The NRC Staff ultimately prepares a draft and final site-specific
supplement to the GEIS for each plant, using the ER and other independent sources of mformation See 10
C.F.R. §§ 51 71(d) 51.95(c).

10 CFR. § 51.53(c)3) ).
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those issues listed at 10 CFR. '§ 51.53(c)(3)(i) and identified as “Category 2" or “plant
specific,” isSues‘ in Table B-1.'% |

Furthermore, in its ER, an applicant must include ‘;any.new and-signiﬁcant information |
regardmg the envxronmental 1mpacts of license renewal of Wthh the applicant is aware,” even if

125 The supplement to the GEIS

a matter would -normally be considered a Category 1 issue.
snmilarly ‘must include evaluations of site- specnﬁc Category 2 impacts and any “new and
signiﬁcant information” regarding generic Category 1 impacts.126 NRC. regulatory guidance
defines “new and significant information” as follows:

(1) information that identifies a significant environmental issue

»that was not considered in NUREG-1437 and, consequently, not

codified in Appendix B to Subpart A of 10 CFR Part 51, or (2)

information that was not considered in the analyses summarized in

NUREG-1437 and that leads to an impact finding different from
that codiﬁed in 10 CFR Part 51.'%

In the ongoing Vermont Yankee and Pilgrim license renewal proceedings, the presiding
Licensing Boards discussed the regulatory history of the “new and significant information”
provision, and applied that provision in rejecting certain proposed contentions.’?® In short, when

first proposed, the NRC’s Part 51 license renewal environmental regulations did not include the

12 The Commission has described those issues as involving environmental impact severity levels that “might differ

significantly from one plant to another,” or impacts for which additional plant-specific mitigation measures
should be considered. Turkey Point, CLI-01-17, 54 NRC at 11. ~

2510 C.F.R. § 51.53(c)3)(iv); see also Turkey Point, CLI-01-17, 54 NRC at 11; Duke Energy Corp. (McGuire
Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units ]‘and 2), CLI-02-14, 55 NRC 278, 290 (2002).

126 10 CFR. § 51.53(c)(3)(i), (iv).

7RG 4.2', Supp. 1, Preparation of Supplemental Environmental Reports for Application to Renew Nuclear Power

Plant Operating Licenses, 4.2-S-4 (Sept.- 2000), available at ADAMS. Accession No. ML003710495
(“RG 4. 2Sl”) See also Nat’l Comm. for the New River, Inc. v. FERC, 373 F.3d 1323, 1330 (D.C. Cir. 2004)
(referring to “new information [regarding the action which] shows that the remaining action will affect the
quality of the environment ‘in a significant manner or to a significant extent not already considered””) (quoting -
Marsh v. Or ‘Nat. Res. Council, 490 U.S. 360, 374 (1989)).

'8 See Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), LBP-06-20, 64 NRC
131, 155-59 (2006), aff’d, CL1-07-3, 65 NRC 13, recons. denied, CLI-07-13, 65 NRC 211 (2007); Entergy
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current provision,; 10 C.F.R. § 51.53(0)(3)(iv), regarding “new and significant information.”lz_g-

The NRC added the provision in response to suggestions by the Environmental Protectlon
Agency (“EPA”) and the Council on Env1r0nmental Quahty (“CEQ”) that the NRC expand “the |
framework for consideration of 'lsigniﬁcant new info'rmatioh‘.v”'3 ® At that time, in SECY-93-032,
the NRC Staff had explaiﬁed that adding Sectien 51 .53(c)(3)(iv) would not affect liceﬁse renewal
adjudications beceuse “[itigation of environmental issues in a 'hearing will be limited to
~unb01inded category 2 and categery 3 issues unless the rule is suspended or waived.”131 Ina
.pubhc briefing concerning SECY-93-032, as well as the EPA and CEQ comments, NRC
conﬁrmed that a successful petition for rulemaklng (if the new information was genenc) ora
petition fer a rule Waiver. (if the new information was plant—speciﬁc), would be necessary to
litigate previously-determined generic findings at NRC. adjudic'étory hearings on LRAs."? The
Commission ultimately approved the. changes to the proposed rule and specifically endorsed

SECY-93-032."** The Statement of Considerations for the final rule refers to SECY-93-032.'%

Nuclear Generanon Co. (Pilgrim Nuclear Power Station), LBP-06-23, 64 NRC 257, 288 294- 300 (20006), g ’d
CL1-07-3, 65 NRC 13, recons. denied, CL1-07-13, 65 NRC 211 (2007). ’

See Proposed Rule, Environmental Review for Renewal of Operating Licenses, 56 Fed Reg. 47,016, 47,027-28
(Sept. 17, 1991).

129

3% Final Rule, Environmental Review for Renewal of Nuclear Power Plant Operating Licenses, 61 Fed. Reg. at

28,470.

Bl SECY-93-032, Memorandum from James M. Taylor, Executive Director of Operations (“EDO”), to the
Commissioners, “Subject: 10 CFR Part 51 Rulemaking on Environmental Review for Renewal of Nuclear
Power Plant Operating Licenses,” at 4 (Feb. 9, 1993), available at ADAMS Accession No. ML072260444.
(Category 2 and 3 issues were eventually combined into Category 2).

132 See Pub. Meeting Tr., Briefing on Status of Issues and Approach to GEIS Rulemaking for Part 51, at 20-22

(Feb. 19, 1993), available at ADAMS Accession No. ML072070193.
'3 See Memorandum from Samuel J. Chilk, Secretary, to James M. Taylor, EDO (Apr. 22, 1993), available at

ADAMS Accession No. ML003760802.

3 Final Rule, Environmental Review for Renewal of Nuclear Power Plant Operating Licenses, 61 Fed. Reg at

28,474.
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In Turkey Point, the Commission reaffirmed the forgoing conclusions in a formal

adjudicatory decision'®® and summarized the appropriate procedural vehicles for “revisiting”
generic environmental determinations relevant to license renewal as follows:

Our rules thus provide a number of opportunities for individuals to
alert the Commission to new and significant information that might
render a generic finding invalid, either with respect to all nuclear
power plants or for one plant in particular. In the hearing process,
for example, petitioners with new information showing that a
generic rule would not serve its purpose at a.particular plant may
seek a waiver of the rule. See 10 C.F.R. § [2.335] [lnternal citation .
~omitted]. Petitioners with evidence that a generic finding is
incorrect for all plants may petition the Commission to initiate a
'~ fresh rulemaking. See 10 C.F.R. § 2.802. Such petitioners may
also use the SEIS notice-and-comment process to ask the NRC to.
forgo use of the suspect generic finding and -to suspend license
renewal proceedings, pending a rulemaking or updatmg of the
N GEIS. See 61 Fed. Reg. at 28,470; GEIS at 1-10 to 1-11.1%¢

Ac'cordlngly, the Commission has held—most recently in the Vefmont Yankee and
Pilgrim license renewal proceedings—that because the generic environmental analyses of the
GEIS have been .incopporated into NRC regulations, “the conclusions of [those] analys[es] may |
- not be challenged in' litigation unless the rple [10 C.FR. § 51;53(0)(3)(i)] is waived by the
Commission for a particular proceeding or the rule itself i is suspended or altered ina rulemakmg
proceedmg "7 The Commlssmn empha51zed that “[a]djudicating Category 1 issues site by site
based merely on a claim of ‘new and significant information,” would defeat the purpose of

resolving generic issues in a GEIS.”'*® 1In fact, the U.S. Supreme Court has speciﬁcally upheid

> Turkey Point, CLI-01-17, 54 NRC at 12, 22-23.
¢ Id. at 12 (emphasis added).

7 Vermont Yankee, CL1-07-3, 65 NRC at 17-18; see also Turkey Point, CLI-01-17, 54 NRC at 12; Vermont
Yankee, LBP-06-20, 64 NRC at 155-59; Pilgrim, LBP-06-23, 64 NRC at 288, 294-300; Shearon Harris, LBP-
07-11, 66 NRC at 64 (citing the foregoing cases). The Pilgrim and Vermont Yankee decisions have been
appealed to the United States Court of Appeals for the First Circuit in Massachusetts v. NRC, Docket Nos. 07-
1482 and 07-1493 (1st Cir.). .

"8 Vermont Yankee, CL1-07-3, 65 NRC at 21.
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the Cofnmis_sion’s éuthority to 'discharg'e its responsibilities under NEPA through generic

‘rulemaking.*

3. Waiver cgf Regulations Under Section 2.335

‘In order to seek waiver of a rule in a particular adjudicatory proceeding, a petitioner must - ‘

submit a petition pursuant to 10 C.F.R. § 2.335. The requifements for a 2.335 petition ar'é as

follows:

The sole ground for petition of waiver or exception is that special
circumstances with respect to the subject matter of the particular
proceeding are such that the application of the rule or regulation -
(or provision of it) would not serve the purposes for which the rule
or regulation was adopted.'*’ '

Further, such a petition,

must be accompanied by an affidavit that identifies the specific
aspect or aspects of the subject matter of the proceeding as .to
‘which the application of the rule or regulation (or provision of it)
would not serve the purposes for which the rule or regulation was
adopted. The_ affidavit must state with particularity the special
circumstances alleged to - justify the waiver or exception
requested.'*! '

If the petitioner makes a prima facie showing, then the Board shall certify the matter to

the Commission.'*? If there is no prima facie showing, then the matter may not be litigated, and

“the presiding officer may not further consider the matter.

»3 In this regard, the recent

139

140

141

142

143

See Balt. Gas & Elec. v. NRDC, 462 U.S. 87, 100-01 (1983) (“Administrative efficiency and consistency of
decision are both furthered by a generic determination of [environmental impacts] without needless repetition of
the litigation in individual proceedings.”); see also Tribune Co. v. FCC, 133 F.3d 61, 68 (D.C. Cir. 1998)
(citations omitted) (“[I]t is hornbook administrative law that an agency need not — indeed should not — entertain
a challenge to a regulation, adopted pursuant to notice and comment,.in an adjudication or licensing
proceeding.”).

10 C.FR. § 2.335(b).
1d. (emphasis added).
See id. § 2.335 (¢), (d).
1d.'§ 2.335(c).

29



~Commission decision in Millstone sets forth a four-part test for Section 2.335 petitions, under

which the petitioner must demonstrate that it meets each of the following factors for a waiver to

be gréhted:

ii.

iii.

A

The rule’s strict application “would not serve the purposes for which [it] was
adopted”;

The movant has .alleged “special circumstances” that were “not considered,
either explicitly or by necessary implication, in the rulemaking proceeding
leading to the rule sought to be waived”;

Those circumstances are “unique”.to the facility rather than “common to a
large class of facilities”; and -

5144

A waiver of the regulation is necessary to reach a “significant safety
problem.’ : '-

In summary, a Section 2.335 petition “can be -granted only in unusual and compelling

circumstances.

»145

C. Co-Sponsorship of Contentions and Incorporation by Reference

Pursuant to 10 C.F.R. § 2.309(f)(3), contentions may be sponsored by two or more

requestors/petitioners. Specifically, 10 C.F.R. § 2.309(f)(3) states:

If two or more requestors/petitioners seek to co-sponsor a
contention, the requestors/petitioners shall jointly designate a
representative  who shall have the authority to act for the
requestors/petitioners  with respect to that contention. If a
requestor/petitioner seeks to adopt the contention of another
sponsoring requestor/petitioner, the requestor/petitioner who seeks
to adopt the contention must either agree that the sponsoring
requestor/petitioner shall act as the representative with respect to.
that contention, or jointly designate with the sponsoring
requestor/petitioner a representative who shall have the authority to
act for the requestors/petitioners with respect to that contention.

" Millstone, CL1-05-24, 62 NRC at 560 (citing Pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), CLI-89-
20, 30 NRC 231, 235 (1989); Seabrook, CL1-88-10, 28 NRC at 597). o

5 pub. Serv. Co. of N.H. (Seabrook Station, Units 1 and 2), ALAB-895, 28 NRC 7, 16 (1988), aff’d, CL1-88-10,
28 NRC at 597, recons denied, CL1-89-3, 29 NRC 234 (1989).

30



While the regulation éﬁknowledgés that two or more peﬁtionefs rhay co.—spdnsor a contention, it
does not éddrgsleBe'ther_thev p_jctitioner whoAsee'ks.éo-sponsorship may be granted party status
‘merely‘by incorpbratihg content_ions onlﬁr by reference to anothef party’s pleading. |
The Commission, however, .haé addressed this issue.. In a licenée transfer proceeding
involving- Iﬁdian P_oinf,' Units 1 and 2, 'twd intérvenors (Town of Cortland and Cit_izens
“Awareness Network (“CAN”)) sdught to adopt each other’s co,rxténtidns.'46 The Commission
held that where both petitioﬁers havé independently met the requirements for participation,i the
Presiding Officer may provisionally permit petitioners to adopt each other’s issues early in the
proceeding.'*’ If the primary sponsor of a contention withdraws from the proceeding, theﬁ the
remaining pétitioner must demonstraté that it has: the “independent ability fo litigate [the]
~issue.”™® If the petitioner cannot. make such a showing, then the issue must be dismissed prior to
hearing.'*

- Incorporation by reference should be denied to parties who merely establish standing and
then attempt to incorporate issues of other petitic.iners.150 Incorporation by reference also would
be improper in cases where a petitionér has not independently established compliance with
requiréments for adﬁission in its own pleadings by ‘submittin.g at least one admissible contention

151

of its own. As the Commission indicated, “[o]ur contention-pleading rules are designed, in

M6 See Consol. Edison Co. (Indian Point, Units 1 and 2), CLI-01-19, 54 NRC 109, 131-33 (2001).
- M7 1d at 132.

148 Id

149 Id

014 at 133.

]5]_ Id

31



part, ‘to ensure that full adjudicatbry hearings are triggered only by those able to proffer at least
some minimal factual and legél foundation in support of their contentions.””"*?

~-D. . Clearwater’s Proposed Contentions Are Not Admissible

In its Petition, Cle_arwatef proffers six environmental ._conten.tions. Contention EC-1
- alleges that Entérgy’s ER does not adequately address the impacts of “known and unknown”
| spent fuel pool leaks."®> EC-2 alleges that the ER fails to consider allegedly “higher than
| average cancer rates and other health impacts” in the counties surrounding‘ IPEC."** EC-3
alléges_ﬂaws in the énvironmental justice (“EJ”) analysis in the ER.V155 EC-4 alleges that the
ER’s analysis of severe accident mitigati_oﬁ_.altemafives (“SAMASs”) is inadequate.'® EC-5
alleges that, the ER fails to “adequately consider renewable energy and energy efﬁciency” as
alternatives to renewal of. the IPEC operating license.””’ EC-6 alleges that the ER fails to
consider the impéct on the surrounding area of a terrorist attack on the facili'bty..]58 |
This section addresses each of these six contentions, and sh’ows that none of Clearwater’s

proffered contentions is admissible.

1. EC-1: Imbacts of “Known and Unknown L.eaks’_’ Is Inadmissible

a. Overview of Contention and Purported Supporting Bases

Contention EC-1 alleges that the ER does not comply with NEPA

because b[it] fails to adequately assess new and significant
information concerning environmental- impacts of radioactive

"2 Id. (citing Oconee, CL1-99-11, 49 NRC at 334).
'3 Petition at 18-24. - ' ,

54 1d. at 24-30. | ' N
"5 Id. at 31-55. .

%6 1d. at 56.

7 1d. at 56-65.

8 14 at 65-73.

32



- substances that, are  leaking from speﬁt fuel pools and
_contaminating the ground water, Hudson River and the local
eco}system.159 ' :

Additionally, Clearwater claims that
Entergy’s ER admits that there are leaks from the spent fuel
pools. : .. [M]any of Entergy’s claims in its ER are not accurate
including its claim that IP2 is no longer leaking, and its claim that
only low concentrations of radionuclides have been detected in
groundwater. Moreover, the ER does not include any evaluation of

the imlpacts of the leaks upon groundwater or fish in the Hudson
River.'® - ' '

.'i"hus, Clearwater relies upon three specific bases to support this _proposed ’confention:
(1) an' allegation of inaccuracy in the ER regarding the status of the 1P2 sbcnt fuel pool leék; '
(2) anallegation of failure to prjovide sufficient accurate information regarding the degree‘ of
~ groundwater contamination; and (3) an allegation of failure to assess the impacts of thé leaks
upon groundwater or fish in the Hudson River. Clearwater relies upon four principal 'so-urces_ of
information to support this contention.

First, Clearwater states that it “adopts Co‘ntentiop 28 of fhe Atfomey General of New
York,” (“NYAG”) and felies upon information presented in that propdsed contention.'® Second,
Clearwater éites inf('mﬁation contained in Chapter 11, Ionizing Radiation and Environmental
Radioactivify, in the book Environmental Health Science authored by-Morton Lippmann,
.Bev.erly S. Cohen, and Ronald B. Schlesinger (Oxford Univ. Press, 2003) (“Lippman
"Document”).. Allegedly, the Lippmann Document describes carcinogenic; effects of low-level

radioactivity released from “each reactor.”'%?

%14 at 18 (internal citations and quotations omitted).

0 14 at 19.
' 1d at 18, 21.
162 14 at20n.1.
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Third Clearwater attaches a “Timeline of Leaks at Indian Pomt Energy Center”
Clearwater Exhibit 3. Exhibit 3 allegedly describes “the hlstory of leaks and other releases from
the plant ....”1% Ytincludes a variety of allegations spanning the period from February 1972 to
May 2007."64 | |

Fourth, Clearwater relies upon “evidence presented at [a] Technical Briefing” held on

Marchv20, 2007, citiiig http://www.clearwater.org/news/indianpoint2007.html. This information
allegedly includes statements hy “Barbara Youngberg. of .the New York State Depértmentr of
Environmental Conservation (‘NYS DEC’),” “NYS DEC wildlife pathologist Ward Stone,”
“David Lochbaum from Union of Concerned Scientists and Phillip Musegaeis of Riverkeeper,”
»165

and “Sergio Smiriglio, a hydrologist with Tim Miller and Associates.

b. Entergy Response to EC-1

Entergy opposes the admission of Proposed Contention EC-1 on the grounds that it:
(1) raises issues that are outside the scope of this proceeding by positing stricter requirements
than NRC’s regulations 1mpose contrary to 10 C.F.R. § 2. 309(f)(l)(m) (2) lacks adequate
factual and/or expert support, contrary to 10 C. F R. § 2. 309(D(l)(v) (3) fails to establish a
| genuine dispute with the Applicant on a material issue of law or fact, contrary to 10 C.F.R.
;§ 2.309(f)(1)(vi); and (4)., impermissibly attempts to incorporate hy reference the contentions of

other parties, contrary to 10 C.F.R. § 2.309(f)(3).

1 1d at21.
164 Clearwater Exh. 3.

165 Petition at 22-23.
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(i)‘ Section 5.0 of the ER appropriately characterized the releases to
the environment due to spent fuel pool leaks as a potentially new .
but not significant issue pursuant to 10 CF.R. § 51.53(c)(3)(iv)

_ "Sec.:tion_ 5.0 of the ER c’Omplies' with the NRC requiterrie_rit that an applicant for license -
renewal assess any pote_niially “ﬁew and signiﬁcént” .infonhation regarding énvironme_ﬁta_l
impacts of a plant’s operation during the exfénded license term.'®® To.do S0, Entergy identified |
‘any (1)‘infdrmati'on that identifies a significant environmental issue not covered in the NRC’s
GEIS and codified in Part 51, or (2) information not covered in the GEIS analyses that could lead

“to an impact finding different from that codiﬁed in Part 51.'%

Because NRC does nét
specifically define the term “signiﬁcant,”_ Entergy used guidance __available in Council on
‘Environ_mental Quality (“CEQ”) regulations.'® - For the purposes. of this evaluation, Entergy
assumed that MODERATE and LARGE impacts, as defined by the NRC in the GEIS, would be
si gni'ﬁca.nt'.169 Petitioner has not challenged Entergy’s éssumption in this regérd.

Section 5.1 of the ER, New and Significant Iﬁfonnatibn: Groundwater Contamination,
provides Ente.rgy’s assessment of wheth¢r the identified groundwater radionuciide contamination
at the Indian‘Point site (“site”) is potentially “new and significant” as it relates to license
- renewal. -Entergy conf_irmed the preéence of tritium in site groundwater in October 2005. Since
then, Eritergy has conducted an exfénsive site assessment utilizing a network of monitoring wells
to assess and characterize groundwater movement and behavior relative to groundwater

contamination. .When the LRA was submitted in April 2007, Entergy had installed numerous

groundwater monitoring and test wells to delineate the extent of groundwater impacts and to

' ER at 5-1; 10 C.F.R. § 51.53(c)(3)(iv).
17 ER at 5-1.

'8 Jd (citing 40 C.F.R. § 1508.27).

169 5 o
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deﬁﬁc the sourc.e_(.s). -Importantly, in this regard, Entergy expliéitly noted in the ER that, at the
time, “[f]ul‘l characteriz'a'ltioh'of the impact fo gfo'undwater is cointi‘nuing.”170 ‘
| As a result éf the then-ongoing hydrog.eolo_gic' chafacterization of the Site, Entergy
identified in the ER that tritilim, Stronﬁum-90, Cesium-137, and Nickel-63 “have been detected
in low: cqnc.ehtrafions in some onsite groundwater monitoring well samples” and that the IP1
spent fuel pool wés “a ‘Conﬁnned ..source of at least séme of the tritium, as well és strontium,
~ cesium and nickel in groundwat»er.”'71 With regard to IP2; based on preliminary site monitoring
data available at that time, Entergy conciuded in the ER that contamination related to the IP2 fuel
pool was “the result of historical pool leakage in the 19905 which has since been repaired.”m'
- Significantly, however, Entergy stated in the' ER that the ongoing Ipng-term groundwater
monitoring program “will continue t£> be used to monitor levels of contamination around the site”
and that the results of this program, along with the final results of the site hydrogeologic
characterization, will be used to determine the need for any further ongoing remediation.'
'Therefore, contrary to C.learwater’.s assertions, _Entergy 'explicitly noted in the ER that the results
of the ongoihg, 1ong-term site mohitoring prdgram could impact the results of its conclusions and
rem;‘dial éctioné.
Entergy also identified in the ER that “some contaminated groundwatey has likely

migrated to the Hudson River” and that release pathway is now being monitored and is included

in the site effluents offsite dose calculations and documented in the Annual Radiological

% ER at 5-4.
"' 1d at 5-4,5-5.
"2 1d. at 5-6.

173 1d
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| Efﬂu_énts Release report prepéfed in acéordance with NRC RG 1.21 17 As explained in Sections -
5.1 aﬁd 2.3 of the ER, hoWeVer', the __Site doeé not _utijize groundwater for any of its cooling water,
service water, bbtable water needs, or for ény other beneficial uses. There is also no known
drinking wétér pathway associated-.Awith grour'll.dwater 'or fhe . Hudson RiVér in the regioq
s'urroundiﬁg the sit'e.’and, accordingly, the ER speciﬁcélly Statc;,s that ;‘EPA drinking 'wa.ter limits
ar;e not applicable” to site area grou_ndwater.”s. Sigﬁiﬁcantly,. Clearwater has not disputed this
fact and has provided no data to the contrafy. Samples takén in support of the NRC.-required
Radiological Environmental Monitorihg Program (“REMP”) further indicate no detectqble plant-
related- radioaqtivify in groundwater above safe drinking water étandards beyond the site
boundary.'” . ' | e

In sum, based on samples from the site monitoring-wells, survey analyses, annual rainfall
recharge to. Ggroundwater, and informétion determined from ongoing hydrbgeologica]
assessments, Entergy estimated. in the ER a total body dose of 1.65E-3 mrem/yeaf to the
maximally exposed individual as a result of the identified groundwater contamination, ‘which

7

represents 0.055% of the NRC limit of 3 mrem/yr for liquid effluent release.’ Entergy,

therefore, concluded that “no NRC dose limits have been exceeded and EPA drinking water

»178

limits are not applicable since no drinking water pathway exists.

Id at 5-4, 5-5; Measuring, Evaluating, and Reporting Radioactivity in Solid Wastes and Releases of
Radioactive Materials in Liquid and Gaseous Effluents from Light-Water-Cooled Nuclear Power Plants,
available at ADAMS Accession No. ML003739960. N

' 'ER at 5-6 (emphasis added).

176

174

Id. at 5-5. Samples taken include the offsite REMP sampling locations as defined in the 1P2 and 1P3 Offsite
Dose Calculation Manual, the local municipal drinking water reservoirs, and other groundwater monitoring
wells located in the immediate vicinity of the plant.

7714
' 1d. at 5-6. -
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As Entergy- describes in. Seétion 5.1 of the ER, the. NRC »evéluj;itcd";he impairment of
groundvvvater'qualityb in 'Section .4.8.2 0f the'GEiS, includi'ng i_nipactsvd_'u'_e to tritiuﬁl.'79 The NRC
concluded that groundwater Quality Aimpaéts are considered to be of SMALL Sig'niﬁcance'.when
© the plant-aoes not contribute to changes in groundwater quality that wbuld preclude current and
future usés of the grour_ldwater.180 Based on‘_tl-lé abovev-cited' radiological data indicating that
estimafed doses due to the groundwater coﬁtaminatioﬁ are well below NRC dose lixﬁits and tilat
EPA drihking water li'mits are not appliéablé, Entergy concluded that site conditions do not

181 Entergy further concluded that the radionuclide release is not

impact the onsite workforce.
anticipated to change environmental considerations, such as water usage, land usage, terrestrial
or aquatic ecological conditions, or air quality, and is not expected to affect socioeconomic

.. . e e 182
conditions, as a result of license renewal activities.

Accordingly, Entergy concluded that
while the identification of site groundwater contamination is potentially “new,” the impacts of
ihose radionuclides would be SMALL and therefofe not “significant.”

Petitioner has pot disputed any of Entergy’s radiological findings or provided any basis,
expert or otherwise, for their assertion that EPA’s dririking water standards are even applicable
herg.l83 In fact, nowhere in this proposed contention is there any speciﬁc evidence presented of

184

any adverse impact associated with groundwater contamination. On this basis alone,

contention EC-1 should be rejected as a matter of law.

' Section 4.8.2 of the GEIS references “slightly elevated” concentrations of tritium in groundwater adjacent to-the

Prairie Island plant on the Mississippi River in southern Minnesota.
"®" ER at 5-3 (citing Section 4.8.2 of the GEIS).
W14 at 526, |
182 1d

' See, e.g., Millstone, CL1-01-24, 54 NRC at 359-60 (requxrmg specnﬁcxty in the ‘legal or factual reasons for
. contesting the application).

184 See Petition at 18-23.
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(i)  The hydrogeological investigation of the Indian Point site is
complete and confirms the conclusions in the ER that the releases
to_the environment due to spent fuel pool leaks are a small
percentage of regulatory lzmzts and no threat to public health and

saZeg 4

As noted in Section 5.1 of the ER, full charactenzatlon of the lmpact to groundwater was

-ongoing when the LRA was submitted to the NRC in Apnl 2007. Since submission of the LRA,
Entergy has completed the two'—year site 'hydrogeologi‘c investigati‘on of the Indian Point site,
including all three units '(IPl, IP2, and IP3), and a comprehensive repoft_ summarizing the
findings ‘andbconclusievns of that study was submitted to the NRC, NYSDEC, and .NY Public
Service Con;mission on Jahuary 11, 2008.'%° |
| As noted in Section 1.0 ef the Investigation Report, at no time did the results of that
analysis yield any indication of potential adverse environmental or health risk as assessed by
Entergy as well as the principal regulatory au‘thoritjies.186 In féct, radiological assessments have
consistently shown thet the releases to the environment are a small percentage ef regulatofy
limits, and no threat to publAic health and safety.'®’
The In\{estigatioh Report preserits the results of two years of comprehensive

hydrogeological investigations- performed at the Indian Point site between September 2005 and

“September 2007.'® The overall phrpose of the report was to identify the nature and extent of

183 Hydrogeological Sife Investigation Report (Jan 11, 2008) (“Investigéﬁon Repdrt”) appended as Entergy Exhibit

M to “Answer of Entergy Nuclear Operations, Inc. Opposing Riverkeeper, Inc.’s Request for Hearing and
Petition to Intervene.”

186 . . . . . . . . . . ! v
Durmg the two-year investigation penod, the mvestlgatlons were conducted in a cooperative and open manner.

Entergy provided full and open access and there were regular and frequent meetings with representatives of the
NRC, the United States Geological Survey, and the NYSDEC. Entergy also presented its preliminary findings
at a number of external stakeholder and public meetings. See Investigation Report, Section 1,at 1.

187 1d.

"8 1d The study was performed by GZA GeoEnvironmental, Inc. (‘GZA™) for Entergy.
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radiologiqal' groundwater contamination and assess thé hydrogeological implications :of thét
coﬁtaminétion’. o

The. groundwater monitoring network is extensive and Cbmprised éhallow and deep,
dverblird¢n and.bedrock', single and mult_i-leVell rhonitoring insfrumentation installétiohs, site.
stérm drains and building footing drains."® Groundwater testing, while initially focused on
t}ri'tiurr'.l and plant-related gamma emitters, was expanded in l2006 to éncoinpass all radio‘nuclides
typically associated with nuclear powef generation, although tritium and strontium remained the
principal constituents of interest.

The investigation of p_oésible contaminant sources and release mf_;chanismsvincluded an’
extensiv‘e investi‘gation of the IP2 spént fuel pool (“IP2-SFP”) liner and also areas 'surrounding
IP1, IP2 and IP3. Section 8.0 of the Investigation Report also fully documenté the resulté Qf the

investigation of contaminant sources and release mechanisms. Its conclusions are summarized
. :

below:

e The source of the strontium ‘contamination detected in groundwater beneath the Site has
been established as the Unit 1 Fuel Pool Complex (IP1-SFPs). All the IP1 SFPs have
been drained except for the West Pool. While the West Pool is estimated to currently be
leaking at a rate of up to 70 gallons per day, the source term to groundwater has been
reduced through reduction in the contaminant concentrations in the pool water. Further,
Entergy plans to permanently eliminate the West Pool, as well as the entire ]P1-SFP
complex, as a source of contamination to groundwater by relocating the spent fuel stored
in the West Pool to dry storage casks at an Independent S]pent Fuel Storage Installation
(“ISFSI”) and permanently draining the West Pool in 2008."° ‘

o The majority of the tritium detected in the groundwater at the site was traced to the IP2
spent fuel pool (“IP2-SFP”). Two confirmed leaks through the IP2 spent fuel pool
stainless steel liner have been documented. Identified leaks have been repaired. The first
leak was identified in 1992; it was repaired on June 9, 1992. The second leak, a single
small weld imperfection in the IP2-SFP transfer canal, was identified in September 2007
after the canal was drained for further liner investigations specific to the transfer canal.

8 1d at 4-5.
190 1d. at 102-03, 135.
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While addmonal actlve leaks cannot be completely ruled out, if they exist, the data
indicate that they are very small and of little impact to the groundwater 91 :

» No release was identified in the Unit 3 area. The absence of releases from Unit 3 SFP *

‘sources is attributed to the design upgrades in that Unit, including a stainless steel liner
(consistent with IP2 but not included in the IP1 de51gn and an add1t10na1 secondary leak
detection drain system not included in the IP2 design.'

. Consistent with Section 5.1 of the ER, t_he Investigation Report confirms that there is no

' current or reasonably unticipated use of groundwater at IPEC and, aecording to the NYSDEC,-
there are no active potable water wells or other production welle on the east side '(plant side) of -
the__Hudson.River in proximity to IPEC."”? Drinking water in the area (Tovt'n of Buchanan and

City of Peekskill) is sourced from surface water reservoirs in' Westchester County and the
Catskills region of New York."”® The nearest of these reservoirs is 3.3 miles north-northeast of

the Site and its elevation is hundreds of lfeet abot/e'the IPEC ground elevatio.n.195 Because the -
s_ite‘ groundvuater flows to the west towards th’e Hudson River, it is not possible for the
contaminated groundwater to ever impact these drinking water sources. In summary, the only
pathWay of signiﬁcance for groundwater is through consumption of fish and invertebrates in the
Hudson River, and the calculated doses. from this pathway are less than 1/100 of the federal

limits."® Therefore, Petitioner fails to identify a genuine dispute with Entergy or a material issue

of law or fact, contrary to 10 C.F.R. § 2.309(£)(1)(vi).

Pl 1d. at2-4,92.
2 1d. at.ll,89.
' 1d at 14

P Id at1s.

% 1d.

1% 1d.
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(iti) ~ Based on information provided in Section 5.0 of the ER and in the
Investigation Report, all of the issues raised in EC-1 are either
invalid_,' beyond the scope of this proceeding, or moot:

As déscribed above, Clearwater provides three spec_iﬁg_ factual - allegations in this :
.conterition»: (1) an allegation of inaccuracy in the ER in that Entergy claims tﬁat “IP2 is no longer -A
ieaking”; (2) an allegation of failure to provide sufficient accurate information regardiné thé
- degree of groundwater contamination; and (3) an allegation of failure to assess the ixﬁpaéts of the
lgéks upoﬁ groﬁndwater or fish in the Hudson River.'””” Each of these iséues is discusséd more
fully below. |

With regard to the first basis, Entergy acknowledges that it identified a'vleak in the
IP2-SFP transfer canal following submission of the LRA. Entergy, however, explicitly indicated
in the ER that further Site inVestigatioﬁs ‘'were ongoing at the time of LRA submission.
Obviously,'furthe'r investigations have the potential to alter any preliminary findings and
" remedial actions. Any implication by Clearwater that Entergy, intentionally or. otherwise,
provided misleading informatioﬁ in the ER is entirely unfounded. |

Consistént with its commitment to conduct these further investigations, Entergy
deliberately searched for and identiﬁed the leak in the IP2 transfer canal. That leak has since
been repaired and all idenﬁﬁed IP2-SFP leaks have been stopped. As dqcumented i»n_the

Investigatibn Report, while additional active leaks cannot be completély ruled out, if they exist,

v

the data indicate that they are very small and of little impact to the groundwater.'%®

Furthe'r, the Investigation Repbrt documents that there are no known leaks from IP3 and

~ the source of leaks from IP1 will be permanently terminated in 2008 by removing the spent fuel

197 Petition at 19.

%8 " See Investigation Report at 92.
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<201

from and drnining of the iPl West Poolv.’.”. Therefoie, since submission of thé LRA, Entergy has
thoroughly investigated and documented the. status and dnration of the IP2 leak (and also the

| status of‘ the IP1 leak and IP3)V and; importantly, cnnﬁrmed the oi’iginal conclusions in Section

- 5.0 of the ER that no NRC :d(_)se limits heive been or are expected to be exceeded as a r;:sult of

continued operation during the renewed Operating period.z(.)0 ‘Further, given that the IP1-SFP is

.- not included in the scope of IP2 and IP3 license renewal and becausé the IP1-SFP will be drained

in 2008, the IP1-SFP leak is cle’atily beyond the scope of this'license renewal proceeding.

With regard to the sécond basis, 'Entergy clearly established in thia ER and confirmed in
the Investigation Report that_ contaminated groundwater onthe indian Point site will not impact
regional drinking water sources. Clearwater has. not, and presumably cannot, refute this fact.2!
Clearwater has used an “apples to oranges” ‘comparisonlin an attempt to support its contentibn by
comparing identified contamination in groundwater, that is not used for drinking water, to EPA
drinking “water staindérds. Therefore, even if Clearwater’s assertions that groundwater
contamination exceeds the drinking water standards are assumed to be valid, they fail to establish
é genuine dispute with the Applicant on a material issue of law or fact. In fact, other than
providing second-hand coriipaiisons to inapplicable EPA drinking water standards, Clearwater

has not stated with any particularity what information should have been but was not provided by

Entergy with respect to available groundwater information. Further, to the extent Clearwater

199 14 at 11, 135.

20" Entergy recognizes that the Investigation Report was not issued until after Petitioner submitted its Petition to

Intervene. To the extent Petitioner wishes to challenge data or findings of the Investigation Report, it must do
so pursuant to 10 C.F.R. § 2.309(f)(2).

Compare infra Section 1V.D.1.b.iv, with Petition at 23 (discussing alleged statements of Sergio Smiriglio).

43



seeks’ gehé:rically to apply EPA’S dﬁhkirig Wéter stanaards to non-drinking water sources, it musf
do 50 througil_ é peti_tioﬁ for fulgmaking, Which'is beyond the scopé of this proceeding.m

With régard to the th‘ird.and ﬁnal -basié, Clearwater has >simply éhoéen to ignore fhe fact
that Entergy has, in accordanéc_e‘ with NRC’s regulations iﬁ 10 C.F.R. Part 50,_ ‘Appendixrl, and in

accordance wil’-thv RG 1.109,®

eyaluated potential exposure pathways due to groundwater
contamination inclﬁding aquatic foods. In fact, as noted above, Entergy concluded that thé orﬂy
exposure pathway of significance for the identified groundwater conta'mination. is 'through
consumption of fish and in-v'ertebr_ates in the Hudson River, and detennined that the calculated-

204 This calculation was

doses from this pathway are less than 1/100 of the federal limits.
performed using the methodology documented in Entergy’s Offsite Dose Calctilatidn Manual
(“ODCM?”). Therefore, this assertion‘téo-lacks any factual and/or expert support, and fails to
‘establish a genuine diSpute with -the Applicanthon a material issue of law or fact, contrary to.
10CFR.§ 2.309(f)(1)(v). Further, “issues cioncerned with monitoring of radiological relea.ses,
or determination of how leakage could harm health or.tl'ae environment . . . does not relate to

aging and/or are addressed as part of ongoing regﬁlatory processes.”zo5 Acéordingly, this issue

in no way pertains to.managing the effects of aging and is inadmissible.

22 See Turkey Point, LBP-01-6, 53 NRC at 159, aff"d, CLI-01-17, 54 NRC 3; 10 C.F.R. § 2.309(f)(1)(ii).

205 Calculation of Annual Doses to Man from Routine Releases of Reactor Effluents for the Purpose of Evaluating

Compliance with 10 CFR Part 50, Appendix 1, available at ADAMS Accession No. ML003740384.

Only the Hudson River fish samples taken by Entergy in 2006 indicated the possibility of detectable
Strontium-90. Also in 2006, NRC independently collected and analyzed fish samples, which were found not to
contain any detectable Strontium-90. Because Entergy’s results differed from those of the NRC, and because
the highest detectable Strontium-90 results were from fish upstream of the Indian Point site, it was determined
that the positive results may not be valid. As a result, Entergy, NYDEC, and NRC in 2007 jointly sampled and
analyzed additional Hudson River fish samples. The results of this three-way split sampling and analysis
identified no detectable levels of Strontium-90 in the sampled-fish greater than natural background.

2 Turkey Point, CL1-01-17, 54 NRC at 7; Pilgrim, LBP-07-12, slip op. at 18 n.81.

204
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(1v) Inadequate'Support |

Contentlon EC-1 rehes upon a vanety of alleged statements from a March 20, 2007
Techmcal Briefing.””® None of'the supportmg ‘summaries” of these individuals’ statements has

been appended to Clearwater’s Petition, so for this reason alone this information does not

207

provide adequate basis for Clearwater’s contention. Further, none of these statements is -

sufficiently specific to raise a material issue of fact as required by 10 C.F.R. § 2.309(f)(1)(vi).208

First, Clearwater claims that “Barbara .Youngberg of the New York State Department of
Environmental Conservation” allegedly stated that “Cesium-137 has been found in Hudson River
sediments and Strontium-90 had been detected in offsite test wells and fish, but . . . the source of
cqntamination has not | yet been established.”™® ‘Clearwat“er’s website sunnnarizes Ms.
-Y oungberg’s alleged statements in more detail, further cenﬁrming the lack of connection
between any alleged radiological contamination and IPEC:

~ Cesium-137 has been found in Hudson River sediments but at the
_same concentrations we would expect to see it elsewhere in' the
state, so, we cannot conclude it is due to the facility [IPEC]. . . .
Background traces of' Sr90 have been found in off-site wells, but
also cannot be directly attributed to the Indian Point facility. . . .

Detectable levels of Sr90 were found in fish samples. The results
were inconclusive; these levels could be due to Sr90 in the
environment from previous above ground . . . festing of nuclear

weapons:'°

206 petition at 22-24.
7 See Seabrook, CL1-89-3, 29 NRC at 240-41.

28 See PFS, CLI-04-22, 60 NRC at 130 (precluding admission of a contention based on general allegatxons with

. the hope of generating through discovery suff cient facts to show there is a genuine dispute).

29 Ppetition at 22 (emphasis added).

2 Environmental Advocacy, http://www .clearwater.org/news/indianpoint2007.htm! (emphasis added) (last

accessed Jan. 9, 2008).
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‘Second, Clearwater alleges that “NYS DEC wildlife pathologist Ward Stone said that fish
| vsar‘npling to date has been highly inadequate.”'" Mr. Stone’s purported statements are suppdrted

2 Mr. Stone’s alleged speculation cannot

by no citation to actual data and are pure speéulation.
'nrcivide a basis for this contention. |

| Third, “David Lochbaum from Union of Concerned Scientists'and Piiillip Musegaas of |
Riverkeeper p_re'sented information that in spite of requirements that nuclear plants keep track nf
“all contaminant releases, the radioactive materials from the leaks were not being traclzked.”“3
“These 1nd1v1duals also reportedly alleged that wells * nearby” exceeded “New York State and
- EPA drinking water” limits for Cs-137, tritium, and Sr-90.2'* Apart from the fact that Clearwater
relies Upon bare assertions allegedly made by individuals at a conference, as explained in

subsection (i), above, Mr. Lochbaum’s and Mr. Musegaas’ alleged comparison to drinking water

limits are immaterial to this proceeding.

Fourth, “Sergio Smiriglio, a hydrologist with Tim Miller and Associates, . . . raised some
serinus questions” about the hydrology of the Indian Point site.’> As explained above, howevér,
Mr. Smiriglio’s alleged statements about the hydrology of the site do not raise a dispute on
material issues (if. fact. )

Further, the Lippmann Document, which Clearwater 01tes to support its allega’uon that,

“each reactor routinely. emits relatively low-dose amounts” of -airborne and liquid

211 Petition at 22.

212 Id. (“if more thorough biota sampling had been done”) (emphasis added).
23 14, at 23, |
214 ]d.

‘215 ]Ci.
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radioactivity,”*'® also cannot provide a basis for Contention EC-1; This allegation and all of the

informgitio_n in the Lippmann Document-faisé géneric issues with no__speciﬁc relevance to IPEC.
i\Ieither this alleéatio_n’ nor the Lippmann Docuinent, céntaih z_iny evidence that the “relatively
low-dose amounts” of releases from “cach reactor” exceed any of the‘ regulatory limits} in
10 vC.F".R. Part 20.v2'7- Thus, thié allegation is an impennissib1¢ challenge to NRC regulations,'
and, as described in Section .IV;A.2.c, above, cannot supplort.'the admission‘of a contention.
Moreover, the Lippmann Document itself substantively undercuts Clearwater’s argument. The
“Summafy"’ concludes, “[s]tudies of large populations exposéd to somewhat elevated amouﬁts of
backgrouﬁ_d radiation have »not been able to demonstrate any ad\;érSe health effects.”!8

/ Finally, with respect to the timeline of leaks, Clearwater’s Petition does not even aHege
that there is any connection between these historical allegations and any potential age-related
degradation or otheriimpact unique to the period of extended operation, nér does it reference any
spectfic deficiency in Entergy’s ER.?" Thus, it raises no dispute on a material issue of fact as

required by 10 C.F.R. § 2.309(f)(1)(iv) and (Vi).

(v) Incorporation by Reference

As described in Section IV.C, above, Clearwater’s purported adoption of NYAG’s
contentions at this stage is invalid. Clearwater’s statement that it “shares” Riverkeeper’s
concerns is likewise invalid. ‘This is because, at the pleadings stage, each party must

independently submit at least one admissible contention in order to be admitted as a party to a

26 14 at20n.1.

27" 1d; see Lippman Document, Ch. 11.

2'®  Lippman Document at 357 (emphasis added).

% Ppetition at 21.
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proc:eedirlg.?20 _Clearwa’ier"s wholeSale “adoptiorr” is further deficient in that ‘itvdoes not even
: p'urport‘ te cornply with | the requirer’nenfs for co-sponsorship and joint designatien of a .
rei)resentative as r‘equ'ired‘ldy 10 CFR. § 2_.309(f)(3). Thus, Clearwater’s statement that NYAG R
“Contention-28 and Riverkeeper Contentierr EC-3 provrde ample factual support for this
contention”?! ig irrelevant..zl 3 |

In summary, none of the issues identified by Clearwater in EC-1 corltains adequate'
factual suppert or establi‘sh a genrline dispute with the Applicant on a material issue of law or
fact, contrary to 10 C.F.R. § 2.3.09(f)(1)(vi). Clearwater may not rely upon information
submitted in the contentions of other parties. Considering the bare ailegations proffered .by
Clearwater, it fails to raise a material issue of law or fzrct. The groundwater contamination at the
Indian Point site has been thoroughly studied, analyzed, and characterized over a two-year period
using stéteﬂf—the-art science. Identiﬁed leaks at IP2 have been repaired and while additional
active le.aks cannot be completely ruled out, if they exist, the data indicate that they are very
small and of little impact to the groundwater. Moreover, they are material to and addressed as
part of current term _operations' 'and are, therefore, inadmissible in this license renewal
proceeding.

.Further_,.the source lof leaks from IP1 will be eliminated in 2008 and there are no known
leaks frem IP3. While the initial evaluation conducted by Enterg.y did not»addres.s the recently-

identified leak in the IP2-SFP transfer canal, the conclusions‘remain the same——estimated doses

due to the greundwater contamination are well below NRC dose limits for the period of the

20 See Indian Point, CLI—01-19,'54 NRC at 131-33.

21 Ppetition at 20.

22 Entergy’s opposition to the NYAG’s and Riverkeeper’s contentions referenced by Clearwater can be found in

its Answer to their respective petitions to intervene.
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‘renewed o:perating.license and EPA drinking water limits are not applicable. Accordingly,
Entérgy adequately and appropriately characterized the environmental impacts of the radioactive
water leaks from IP1 and IP2 spent fuel pools on the groundwater and the Hudson River ‘

.Vecosystem as potentially new,- but not significant, information 'in the ER, per 10 C.F.R.

§ 51.53()3)GV).
2 EC-2: High Cancer Rates and Other Health Impacts Is Inadmissible
a. .Qverview of Contention and Supporting Bases

Contention EC-2 alleges that,

Entergy’s ER fails to adequately consider the impact that the
proposed license renewal for IP2 and IP3 will have on the health of
populations living near the power plants, including localities with
relatively high concentrations of minority and low-income °
groups.”?® Even though radiation exposure to the public during the
license renewal term is a Category 1 issue, Clearwater presents
“new and significant” evidence that is indicative of higher-than-
average cancer incidence rates- among people living near Indian
Point. This suggests that there are issues related to Indian Point
that are raising cancer levels higher than at other plants.”**

EC-2 is pr‘imarily baserd225 on the alleged new and. significant “findings” of Clearwatér’s
AExhibit 4, the Declaration of Joseph J. Maﬁgano and its associated attachment, both ‘of which are
documents authored by Clearwater’s expert, Joseph Mangano (“Mangano Declaration”). In sum,
Clearwater alléges that the information in the Mangano Declaration “shows a strong possibility

that there are serious off-site impacts related to radioactive emissions from Indian Point.”??

22 Entergy’s response to Clearwater’s EJ-related allegations, including related allegations in EC-2, is in Section
1V.3, below.

224 Petition at 24.

2. EC-2 also contains a number of EJ-allegations, which are addressed below in Section 1V.D.3.

26 14 at 26.
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- Clearwater also. idéntiﬁés, as an-_.additibhal _purpdrted'.basis, a Reuters article about a
«“recen‘tl’y.releés‘ed . .,r'esearch'repor;(” ny researchers from tﬁe University of Mainz 6n behélf of
“Germany’s,Fedéral: Office -of Radiation Protection” (“Mainz Report”). This report allegediy
- shows fhat “young éhildren_ living near.nuclvear power f)lants have a signiﬁcantly higher ﬁsk of
9227

developing leukemia and other forms of cancer . . .

b. Entergy Response to EC-2

Entergy opposes the acim_ission of Proposed Contention EC-2 on the grounds that it:
(1):raises generic iséues that challenge Commission régulations, contrary to -10 CF.R.
§.2ﬁ309(f)(1_)(iii); (2) raises issues that are not unique to the period of extended operat_ion and are
- therefore ovutside the scope. of this proééeding, contrary to 10 CFR. § 2.309(t)(1)(iii); and (3) is
based on speculation that does -nét raise a material issue of fact, contrary to 10 C.F.R.
§ 2.309(f)(1)(yi5.

(1) The Mangano Declaration  Raises Generic _ Issues  that
Inappropriately Challenge Commission Regulations

Conspicuously absent .from the -Petition, as well as from the sﬁpporting Mangano
Declaration, is any assertion or information showing that the Applicant has not and is not
operating IPEC in éccordance with the Commfssion’s réquirements with respeci to radiological
releases.? More imp.ortantly,'t'here is no basis for concluding that the pending application failé
to satisfy NRC requirements for license reﬁewal in ‘10 C.F.R. Part 54. To the contrary, it is
evident from the Petition, as well as from the Mangano Declaration, that despite the inclusion of

references to IPEC in their materials and the bald assertion that the information is new, the issue
}

2114 at 24, 26.
28 §pe 10 C.F.R. Part 20.
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Clearwater wishes to raise is clearly a generic matter which challenges a Commission regulation
with respect to health effects of low levels of radiation.
~-Clearwater seeks to raise here, essentially, the same issue that was proffered, and
rejected, in the McGuire Nuclear Station, Units 1 and 2, and the Catawba Nuclear Station, 'Units_
‘1 and 2, license renewal proceeding almost six years ago. There, the Board rejected a -
contention, again relying (in part) on a study bvar. Mangano, similarly se}eking’ to challenge the
radiological impacts of plant operations_.229 Specifically, the Board found-that the matter is
appropriately identified as a Category 1 issue, not requiring site-specific consideration in
individual license renewal environmental reviews. ;The Board also held that-the petitioner there
had failed to establish the existence of special circumstances regafding the specific matter of that
- proceeding that might warrant waiiling the regulation; i.e., 10 C.F.R. § 51.53(c)(3) and App. B,
Table B-1.2° The Board’s conclusion in the McGuire and Catawba proceeding is equally
relevant in the instant proceeding:
The issue is manifestly a generic one, as applicable to all nuclear
plants as to any one of the plant units at issue in this proceeding.
Therefore, even were we to consider the documents submitted in -
support of the contentions to constitute affidavits as required by
section 2.758(b), we do not find a rule waiver to be appropriate in
this proceeding. As the Commission has suggested, the Petitioners
may wish to present their essentially generic concerns about

radiological impacts through a petition for rulemaking under
10 C.F.R. § 2.802.%" ‘

2 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2, Catawba Nuclear Station, Units 1 and.2),

LBP -02-04, 55 NRC 49, 85-87 (2002).
230 Id. )

2114 at 86-87 (citations omitted).
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Similarly, in the Millstone Nuclear Power Station, Units 2 and 3, license renewal
- proceeding, the Board rejected a substantively similar contention, also supported in part by Mr..
- Mangano, because it was unrelated to matters material to license renewal under Part 54.% The
contention there was initially rejected because it consisted of unsupported speculation, contrary
to 10 C.F.R. § 2.309, and, in any event, did not bear on any miatter related to the detrimental
effects of plant aging.”*® The Commission, in affirming the Licensing Board’s decision denying
the petitioner’s motion for reconsideration and petition for leave to amend its petition, held
Our license renewal inquiry is narrow. It focuses on “the potential
impacts of an additional 20 years of nuclear power plant
~ operation,” not on everyday operational issues. Those issues are
“effectively addressed and maintained by ongoing agency
oversight, r'evic;w, and enforcement. . ..”
We are saying merely that a license renewal proceeding is not th_é
proper forum for the NRC to consider operational issues. If
"CCAM has information supporting its claim that Millstone’s . -
operation has caused “human suffering on a vast scale,” its remedy
would not be a narrowly focused license renewal hearing, but a
citizen’s petition under 10 C.F.R. § 2.206.2*

And finally, yet another board, in the context of a license amendment proceeding,
rejected a contention seeking to address the radiological impacts of operation at Millstone within
regulafdry limits, again purportedly supported by an affidavit submitted by Mr. Mangano,
because it was an impermissible challenge to the Commission’s regulations in 10 C.F.R. Parts 20

and 50.2%° There, as here,

Mr. Mangano’s affidavit does not make clear whether the
increased effluent releases he alleges (and which he claims will

- B2 Millstone, LBP-04-15, 60 NRC at 90-91.
2 1d at91-92.
B4 Millstone, CLI-04-36, 60 NRC at 637-38 (citations omitted).

35 Northeast Nuclear Energy Co. (Millstone Nuclear Power Station, Units 2 and 3), LBP-01-10, 53 NRC 273 °
(2001), aff’d sub nom. Millstone, CLL1-01-24, 54 NRC 349, recons. denied, CL1-02-1, 55 NRC 1 (2002).
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“cause adverse health effects) will be. within regulatory limits or
violate the Commission’s regulations. If the former,
Mr. Mangano’s assertion fepresents an 1mperm1551ble challenge to
the Commission’s regulations, 10 C.F.R. Part 20 and Part 50, that
establish radxologlcal dose limits. See 10 C.F.R. § 2.758. 236

“The Comm1ssmn on review stated:

. They [the petmoner] say they ‘are prepared to estabhsh through
expert testimony that any increase in routine radiological effluent
to the air and water by the Millstone reactors will expose the public
to greater risk of cancer, immunodeficiency diseases and other
adverse health effects.” See Appeal Brief at 4. But routine
permissible releases occur virtually daily, and they do not remain
at a constant level but go up and down routinely. All such releases
are small and must remain within NRC-prescribed limits.

~ Regulatory limits on effluent concentrations take into account the .
licensee’s need to make frequent adjustments in releases, while
still imposing absolute limits on both the rate of release and the
dose to the nearest member of the public. The license amendments
at issue here have no bearing on the Licensee’s ability to make
these frequent adjustments. If the Petitioners are objecting to all
possible routine adjustments in effluent releases, then their claim
amounts to an impermissible general attack on our regulations
governing public doses at operating nuclear plants. See 10 C.F.R. §
2.758. Petitioners “may not demand an adjudicatory hearing to
attack generic NRC requirements or regulations, or to express
generalized grievances about NRC policies.””’

Without attempting to fully catalogue here his various submissions and presentatibns to
the NRC regarding health effects associated with nuclear power plants, Mr. Mangano has
presented the essence of his thesis to the NRC—in various forms—including in comments on

environmental impact statements and Limited Appearance statements regarding the North Anna

2% Millstone, LBP-01-10, 53 NRC at 286-87 (citations omitted). The former 10 C.F.R. § 2.758 is now Section
2.335. Both the previous and current versions provide that no rule or regulation of the Commission may be
attacked in any adjudicatory proceedmg under the Commission’s Rules of Practice, except through a valid
waiver request.

BT Millstone, CLI-01-24, 54 NRC at 364 (citing Oconee, CL1-99-11, 49 NRC at 334).
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,238

Early Site Permit proceeding (February 2005) the Oyster Creek License Renewal proceeding

* (July 2006-and May 2007);239 the Grand Gulf Early Site Permit proceeding (July 2005);%* the

241

Peach Bottom License Renewal proceeding (November 2001 and July 2002);™" the Shearon

242

Harris License Renewal proceeding, (July 2007);"° the Turkey Point License Renewal

243

proceeding (July 2001); and the Diablo Canyon independent spent fuel storage installation

proceeding (July 2007).2*"
The diversity of the sites involved, in terms of their geographic location, and the variety
of the nature of the hcensmg actions at issue, as well as the protracted tlmeframe over which

Mr. Mangano has been presenting fundamentally the same hypothesis,** make it abundantly

clear that the issue Clearwater seeks to raise in this proceeding is generic and has no unique tie to

28 See Pub. Mtg. Tr. Att. A (Feb. 17, 2005) (Radiation and Public Health Project, Death Rates in Central Virginia .
in the Vicinity of North Anna Nuclear Station (Jan. 19, 2005)), available at ADAMS Accession No.
- ML050750309.

29 See Letter from Joseph Mangano to NRC (July 14, 2006), available at ADAMS Accession No. ML062050309;
Ltd. Appearance Session Tr. 23-27 (May 31, 2007), available at ADAMS Accession No. ML071580352;
Joseph Mangano, Radioactive Contamination and Cancer Near the Oyster Creek Nuclear Reactor (May 31,
2007), available at ADAMS Accession No. ML071650053.

20 See Letter from Joseph Mangano to NRC (July 5, 2005), available at ADAMS Accession No. ML051960026

#! " See E-mail from Joseph Mangano to NRC (Nov. 21 2001), available at ADAMS Accession No. ML020230268;
- Pub. Mtg. Tr. 79-90 (July 31, 2002), available at ADAMS Accession No. ML022390448.

2 See Joseph Mangano, Patterns of Radioactive Emissions and Health Trends Near the Shearon Harris Nuclear

Reactor (July 17, 2007), available at ADAMS Accession No. ML072120423; Ltd. Appearance Session Tr. 5-9
(July 17, 2007), available at ADAMS Accession No. ML072040023.

3 See Pub. Mtg. Tr. 93-94 (July 17, 2001), available at ADAMS Accession No."ML012270223; GEIS Supp. 5,
App. A, A-291 to A-307 (Jan. 2002) (Comment of the Radiation and-Public Health PrOJect (July 17, 2001)),
available at ADAMS Accession No. ML020280226.

4 See E-mail from Joseph Mangano to NRC (July 2, 2007), available at ADAMS Accession No. ML071870039.

25 The Radiation and Public Health Project website includes a list of some 50 articles, letters to editors and other

presentations related to a number of reactor facilities—existing and proposed—nationwide, with regard to
which Mr. Mangano has presented his position (in more summary form) regarding radiation, nuclear power
plants, the tooth fair project, and the incidence of cancer. See http://www.radiation.org/press/index.html.
Regardless of where the facility is located (or proposed), Mr. Mangano’s theme with respect to the foregoing is
fundamentally the same.
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either license renewal or to IPEC.2* ‘Clearwater, moreover, has not requested a waiver pursuant
t0 10 CFR. § .2.3'35(b),‘ has not submitted a supporting affidavit that “must” ac-com'pany the
waiver request, nor has it addressed the required four-part Millstone - test fori _Sectiofl 2.335

petitions.?*

_ ‘ (ii:)._ The Issues 'Raise':d‘ Are Not in the Scope of Licensc: Renewal |

As noted above,.the Mangano Declaration and related report upon which admissioh of
Contention EC;_—2 rests, r‘n‘al_(e clear that the issue Clearwater seeks to raise is gcneric vin nature,
and thét there, is nofhing uniqﬁe to this rehewal_.proceeding that warrants waiverA of the
‘categorization of this issue as Category 1. Tﬁe fundamental hypothesis advanced -by
Mr.‘Mangano and his underlying data have been offered in _connectiop Awith' a wide variety of
licensing actions throughout the country. '. Here, he simply includes references to IPEC, in
contrast to the references to other facilities in his other presentations, but his bottom line remains
the same: radiation rc;iéases from nuclear p(ll)wer plants operating in conformance with NRC
regulations purportedly can be correlated with the incidence of cancer. Thus, similar té the
emergency planning issue in Millstone;248 it is plain that this issue, to the extent it may have any
validity, is nét pnique here, and must be rejected as a matter of law as being outside the scope of
this proceeding.**’

Other than unsupported speculation _regardi'ng releases in the future, and s_upérﬁcia] |

citations to Entergy’s ER, there simply is nothing put forward by Clearwater to make this issue

26 See Turkey Point, CLI-01-17, 54 NRC at 11 (citing 10 C.F.R. Part 51, Subpart A, App. B); Conn: Yankee
Atomic Power Co. (Haddam Neck Plant), CL1-03-7, 58 NRC 1, 8 (citing Metro. Edison Co. (Three Mile Island
Nuclear Station, Unit 1), CLI-80-16, 11 NRC 674, 675 (1980)).

247 See supra Section IV.B.3.

8  CLI-05-24, 62 NRC at 561.

2910 C.F.R. §§ 2.309(H(1)(iii), 2.335.
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relevant to operation of IPEC durmg a renewed period of plant operatlon Notably, Entergy’s
most recent reports—the 2006 Annual Radioactive Efﬂuent Release Report and Annual
Radiological Environmental Operating Report for 2006,»subm1tted to the NRC in April 2007 .and
May 2007, respectit/ely—show n_o instance where NRCA reqltirements were exceeded during the
| ope'rating period for Irrdian_Point Units 1,.2 and 3.

The _Ann‘tlal Radiologic;l' Environmental Operating Report for 2006 ‘concludes: “the
blevels of radionuclides in the environment surrounding Indian Point were within the historical
ranges, i.e., previous l_evelé resulting from natural and anthropogenic sources for the deteeted
radiorluclides. Further, Indian Point operations in 2006 did not result eXposure [sic] to the public
greater than environmental background levels.”zs.O “Plant related radionuclides were detected in
12006; however, residual radioactivity from atmospheric weapons tests ano natu'rally occurring
radioactivity were the predorllinant sources of radioactivity in the samples collected. Analysis of
the 2006 REMP [Radiological Environmenta} Monitoring Program] sample results supports the
premise that radiologicai effluents were well below regulatory limits.”**' Nothing provitled by
- Clearwater is to the contrary. As the‘ Commission stated in Millstone:

Issues that have rel_evairee during the term of operation under- the
existing operating license as well as license renewal would not be
admissible under the new provision of § 2.758 [now § 2.335]

because there is no unique relevance of the issue to .the renewal
term.”*

#% Annual Radiological Environmental Operating Report for 2006, at 1-2, available at ADAMS Accession No.

MLO714200880.
114 at2-2.

2 Millstone, CL1-05-24, 62 NRC at 561 (citing Final Rule, Nuclear Power Plant Renewal, 56 Fed. Reg. at 64,961-
62 (emphasis in original)). : :
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(i.ii) EC-2 Is Based on Speculation that Fails to Raise a Dispute of
Material Fact : :

The Mangano Dgclaration, while including sofne IPEC-specific information, in the end is
baéed on the same dated information he provided in sﬁpport of other uﬁsuccessful 'attem.pts to
have a like contention adﬁiued in other pfoceedings (including license renewal.proceedings), in
other areas of the country, now, though, even more dated.*® Mr. Mangano’s repdrt includes an’
amalgam of 'disassociéted “facts” drawn, iﬁ some caseé, from assessments of the effects of
atomic bombs and. weapons;testing conducted maﬁy decades -ago, as well as assessments of
beyond design basis accidents/severe .accidents inc]udihg terrprist at‘ta‘cks.254 This assortment of
ﬁ'nrelgted factoids is then strung togcthgr with data amiually reported by Entergy, to SilOW the |
occurrencé of releases of various routine radi‘onuclides over ftime; releases which; not
surprisingly, are subject to fluctuation.>> Without any further sup'pon, or qualification to offer
the opiﬁion, he then suggests thét ;‘Indian Point is more vulnerable to a meltdown f'rom
mechanical failure than most reactors because of its age . . . . The reactors are also vulnerable to
a meltdowﬁ due to its I;arts corroding as the plant ages and as the reactoré operate much more of
the time in recent years.”* 6

Such gross speculation has been and should be summarily rejected.”>” Mr. Mangano’s

analyées and hypotheses with respect to health effects previohsly have been rejected by the

253 See §upra Sections 1V.d.2.b.i-ii.

2% See Mangano Declaration, Att. A, §§ ILA-B, 1II.C, IV, V (Public Health Risks of Extending Licenses of the
Indian Point 2 and 3 Nuclear Reactors (Dec. 7, 2007)).

5 Mr. Mangano does not suggest, however, that these releases exceeded regulatory limits. /d., Att. A at 9.
B6 14 At Aat7. '

7 See McGuire, LBP-02-04, 55 NRC at 85-87; Millstone, LBP-04-15, 60 NRC at 90-91; Millstone, CL1-04-36, 60
NRC at 637-38; Millstone, LBP-01-10, 53 NRC at 273; Millstone, CL1-01-24, 54 NRC at 349.
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NRC,Z_S'8 and discredited by the 'Stafe_ of New Jer"se&, Commission "(‘m‘ ﬁadiatioh Protéc’_tion,
Department of Environmental Protec:t‘io_n.z_59 The l'at.ter, set out in a 44-page repoﬂ v(vjvhich
.inélbudesv two earlier as_sessments of the_Tooth Fairy Project and of the analyses and data ,
employed) goes on at some lengh to examine significant and méten'al flaws in the-_study,' and
refute its findings. - In light of thé foregoing, Mr. Mangano’s réport cannot provide a sufficient
basis for Clearwater’s Petition in this proceeding. | |

With régard to the Mainz repdrt, it is not appended as an fexh'ibit, nor is any ponioﬁ of it
even directly referenced in Clearwater’s Petition.”®® For this ’réason alone, the Mainz report is an
insufficient basis for the proposed contention.”®! Clearwate‘r also does not éllege how or why fl‘le
report has any spéciﬁc relevance to IPEC:

InA sum, Cléarwater’s Contention EC-2 is inadmissible because it préposes consideration
“of an issue which is beyond the scope of this proceediﬁg, and presents a generic issue decided by
* rule not to warrant specific evaluation in the context of an individual license renewal the

] 262

operation of IPEC in the period of renewal.” As such, the Petitioner fails to raise a material

2% See Letter from Christopher L. Grimes, Program Dir., License Renewal and Environmental Impacts, Division of

Regulatory Improvements- Programs, Office of Nuclear Reactor Regulation, NRC, to Dr.Jerry Brown,
Radiation and Public Health Project (Jan. 15, 2002) (regarding comments provided by the Radiation and Public
Health Project in connection with the Turkey Pomt license renewal), available at ADAMS Accession No.
ML020150511.

9 See-Letter from Dr. Julie Timins, Chair, Comm. on Radiation Protection, to N.J. Gov. Jon Corzine (Jan. 18,

2006) (regarding state funding of the Radiation and Public Health Project for further analysis of Strontium-90 in
baby teeth of children living near the Oyster Creek Nuclear Generating Station in New Jersey), available at
ADAMS Accession No. ML060410476. '

2% There is, however, a reference to a Yahoo news . article that was published on the internet and discusses the
report. Petition at 26

*! 10CFR.§2. 309(f)(1)(v) see also Seabrook, CLI-89- 3 29 NRC at 240-41; Browns Ferry, LBP-76- 10 3 NRC
at 216.

22 See Millstone, CLI-05-24, 62 NRC at 561.
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10 C FR. Part 20, which 51mply cannot be contested in an individual llcense renewal issue of law
or fact contrary to I0C.F.R §2309()(1 )(vz) Strlpped to its essence, the contentlon is nothmg '
more than an obvious challenge to the Commlssw_n S perm1351ble doses in progeedlng.
-Moreover, in light of the genéric nature of the underlying ihfprmatiqn and the serious questioné
regarding its overall reliability, discussed abbve, the infonﬁétion presented by Cleérwatér is not
“new and significant information” of the type which neédrbe addressed m a liceﬁsé renewal ER

-notwithstanding that the matter is otherwise a Category 1 matter.?**

3. EC-3: Environmental Justice Contention Is Inadmissible

~a. Overview of Contention and Supporting Bases

Contention EC-3 alleges that the ER “fails to acknowledge or describe potential impacts

59265

upon the high minority and-low-income populations that surround the plant. Specifically,

EC-3 states that the ER

fails to provide a sufficient analysis of the many potential and
disparate environmental impacts of Indian Point on the minority
and low-income communities residing in close proximity to Indian
Point. First, there appears to be a disparate impact upon minority
communities for cancer that may be related to radiation releases
from Indian Point. Second, there is a group of subsistence
fisherman [sic] in the Hudson who will suffer disparate impacts
from radiation released from Indian Point that may wind up in the
Hudson River fish. Third, there is a large minority, low-income
and disabled population in special facilities (including hospitals
and prisons) within 50 miles who will be severely 1mpacted if there
is an evacuation from the area surrounding Indian Point.2®

10 C.F.R. § 2.335(a); see also Turkey Point, CLI-01-17, 54 NRC at 3.
%4 See 10 C.F.R. § 51.53(c)(3)(iv).
- 26 Ppetition at 31.

26 14
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10 C.F.R. Part 20, whiéh simp'ly cannot be éontestéd in an' individual livcen's_e reneWal issue of law
or fact, contrary to 10 C.F.R. § 2.309@(1 )(vi).- Strippéd to its essence, the contention is nothing
more than 'an obvious ghal]enge to the Commissiojn’s. permissible doses in : proc.:eeding.263
queover, in light of the genéric nature of the underlying information and the serious questions
regarding its évefall reliability, discussed aBb,ve, the information presented by Clearwater is not
“new and significant information” of the type which need.be addressed iﬁ a lic_eﬁsé renewal ER
4

-notwithstanding that the matter is otherwise a Category 1 mat_ter.26

3. EC-3: Environmental -Justice Contentidn Is Inadrhissible .

~a. Overview of Contention and Supporting Bases

" Contention EC-3 alleges that the ER “fails to acknowledge or describe potential impacts

9265

upon the high minority and low-income populations that surround the plant. Specifically,

EC-3 states that the ER

fails to provide a sufficient analysis of the many potential and
disparate environmental impacts of Indian Point on the minority
and low-income communities residing in close proximity to Indian
Point. First, there appears to be a disparate impact upon minority
communities for cancer that may be related to radiation releases
from Indian Point. Second, there is a group of subsistence
fisherman [sic] in the Hudson who will suffer disparate impacts
from radiation released from Indian Point that may wind up in the
Hudson River fish. Third, there is a large minority, low-income
and disabled population in special facilities (including hospitals
and prisons) within 50 miles who will be severely impacted if there
is an evacuation from the area surrounding Indian Point.2%¢

810 C.F.R. § 2.335(a); see also Turkey Point, CL1-01-17, 54 NRC at 3.
4 See 10 C.F.R. § 51.53(c)(3)(iv).
25 Ppetition at 31.

266 Id.
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opinion: (1) purported flaws in Entergy’s' EJ and demographic methodology;z_67 (2) the_ alleged

failure to adequately acknowledge significant local EJ 'cominunities;268

(3) the unsuppofted
assértibn that minority br' léw-income populations may be “more vulnerable to the ‘adver_se
impécts of radiologicél -and nuclear plant-induced chemical pollution in the environment that
[sic] is the case for the generél minority or totai population of the United States™;”% (4) Entergy’s
purpbned failure to address the impacts of subsistence ﬁshing”;270 “(5) the alleged
disproportionafe_ fmpactsI bf potentiél evacuations- on EJ communities;””' (6) the élleged
disproportionéte impacts of potential evacuations én prisoners, “disabled patients in . . .
hdspitals” and people located in ofher “[s]pecial facilities™;*”* and )] Entefgy’s pufported failure
to address “the potential impacts upon EJ comm'unities’ from life-cycle impacts on thé
production, use and storage of radioactive .fuel,vespeciallvy Native American people [sic] . .. 2
As explained below, C_oﬁtention EC-2 also contains a number of EJ-related allegations that are
addressed in this section, as they substantially oyerlap the allegations in EC-_3.

'-Clearwater further alleges that, based oﬁ “paired” comparisons pf ;:ounties near IPEé
with other counties in New York State, “there is a significantly higher incidence of radiosensitive

3274

cancers in the nearer counties. Also, based on similar comparisons between Westchester and

Rockland County “nuclear” zip code regions and “a control group of zip code regions located

27 1d. at 36.

% Id. at 38.

%9 14 at 41-42; see also id. at 29-30.
0 1d. a1 42. '

2V 1d. at 47.

7214 at 48, 51.

P Id. at 53.

7 1d at 29.
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 further from the plant,”*" Clearwéter alleges a disproportionate cancer impact for EJ populations -
closer to the Vplant.zn76 Each of these issues is addressed below, demonstrating the inadmissibility.
of EC-3.

b | Entergy’s Response to EC-3

Contention EC-3 is inadmissible to the extent it addresses emergency planning and issues
addressed in‘the GEIS, which are outside the scope of fhis pioc‘eéding. For other allegétions that
are not categorically excluded, however,‘the purported bases provide no evidence of any
Vsigniﬁcant and disproportionate adverse impact. Such evidence is required to establish the‘
requisite genuine dispute on a material issue of law or fact 'aé reqﬁired by 10 C.‘F.R.
§ 2.309(H)(1)(vi). | |

'. | Sﬁbsection (i), below, sets forth the Commission’s standards for EJ analyses. Subsection
(ii) explains why several of the claimsl.supporting' EC-3 are ifrelevant to EJ analyses or are
outside the scope of this progeéding, or both. Subsection tiii) addresses the clear lack of
evidencelfor any claims of signiﬁcant adverse impact due to radiological réleases. Subsection
(iv)4 addresses the lack of evidencé for any purported dispropor;[ionate impact with respect to
cancer. Subsection_--(v) addresses the lack of evidence for Clearwatef’s claimé of signiﬁcaﬁt

adverse impacts with respect to subsistence fishing.

(1) Standards for EJ Analyses

\ ' v "
EJ analysis is guided by the NRC’s Final Policy Statement on the Treatment of

Environmental Justice -Matters in NRC Regulatory and Licensing Actions?”’ (“Final Policy

275 Id.
¥ 1d. at 30. /
T 69 Fed. Reg. 52,040 (Aug. 24, 2004).
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Statement”), NUREG-1555, Reg. Guide 4.2 Supplement 1, and Executive Order 12898.>"® The
Final Policy Statement summarizes the goals of EJ analyses as follows: |

(1) To identify and assess environmental effects on low-income

and minority communities by assessing impacts peculiar to those

communities; and (2) to identify significant impacts, if any, that

will fall diSproportionately -on minority -and low-income

communities. It is not a broad -ranging review of racial or

economic discrimination.”” : ‘

: /

To this end, “[t]he. focus of any ‘EJ’ review should be on identifying and weighing
disproportionately significant and adverse environmental impacts on minority and low-income
populations that may be different from the impacts on the general populati(_)rz.”280 Thus, if no'
significant and adverse impacts are identified, then a detailed analysis of disparate impacts is not

appropriate.”*!

Accordingly, for an EJ contention to be admissible, mere identification of the presence of -

282 Supported allegations: of significant and

an EJ population alone is insufficient.
disproportionate adverse ifnpacts must be proffered; “Adverse impacts that fall heavily on

minority and impoverished citizens call for particularly close scrutiny.”?®®>  But there are two

prerequisites to support the admission of a contention alleging deficiencies in an applicant’s EJ

8 Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations, 59

Fed. Reg. 7629 (Feb. 16, 1994).

Final Policy Statement, 69 Fed. Reg. at 52,048; see also La. Energy Servs., LP (Claiborne Enrichment Center),
CL1-98-3, 47 NRC 77, 101 (1998) (“LES”) (“nothing in NEPA or in the cases interpreting it indicates that the
statute is a tool for addressing problems of racial discrimination”).

279

w0 Final Pollcy Statement, 69 Fed. Reg. at 52,047 (emphasis added) (internal quotatlons omitted).

281 See ld

82 Identification of EJ populations “in impacted area[s that] exceed[] that of the State or County percentage for

either the minority or low income population” remains a significant consideration for EJ analyses. See -
Dominion Nuclear N. Anna, LLC (Early Site Permit for North Anna ESP Site), CLI-07-27 (slip op. at 27) (Nov.
20, 2007) (citing Final Policy Statement, 69 Fed. Reg. at 52,048). However, identification of EJ populations
alone is insufficient to support admission of an EJ contention. See North Anna, slip op. at 39 (descnbmg EJ
issues as those “that could lead to a disproportionately high and adverse impact”).

2 LES, CL1-98-3, 47 NRC at 106.
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analysxs first, “support must be presented regarding the alleged existence of adverse 1mpacts or
harm on the physical or human environment”; and, seCond, ‘a supported case must be made that

these purported adverse impacts could dlsproportionately affect poor or minority communities in

284

the vicinity of the facility at issue. Thus, a petitioner must “identify [a] significant and

disproportional environmental impact on the minority or low-income population relative to the

general population : . . .2

In. particular, allegations of releases of radioactivity below regulatory limits are
insufficient to demonstrate signiﬁCant ztdvefse impact that would shpport admission of an EJ
contention. As the Licensiri_g Board in the Vogtle early site permit (“ESP”) proceeding recently
. observed,

When a contention alleges that increases in radioactive releases
create higher doses, but does not provide information or expert
opinion to dispute the conclusion that the higher doses would still
be under NRC regulatory limits, and no evidence has been
presented to show that the higher levels will cause harm, sufficient
" information to show that a material dispute exists has not been
provided and the contention makmg these claims should not be
admitted.”%

(i)  Petitioner Raises Allegations That are Clearly Outside the Scope of
License Renewal or EJ Analyses

Petitioner alleges that EJ populations will be disproportionately impacted by an
evacuation fesulting from a radiological event, and that residents of special facilities, such as

prisons, will be disproportionately impacted by an evacuation or radiological event?® In

. _S Nuclear Operating Co. (Early Site Permit for Vogtle ESP Slte) LBP-07-3, 65 NRC 237, 262 (2007) (citing
Final Policy Statement, 69 Fed. Reg. 52,047).

85 Sys. Energy Res., Inc. (Early Site Permit for Grand Gulf ESP Site), LBP-04-19, 60 NRC 277, 294 (2004); see
also LES, CL1-98-3, 47 NRC at 106.

¢ Vogtle, LBP-07-3, 65 NRC at 266.
7 Petition at 47-48.
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'essehce, bdth of these claims allege that évacuétion of _low—in_com'e groups, minorities, prisgone_rs, :
and othgir- residents of special facil_iﬁes “would be an [sicj extremely problematic in the event vof_ a
radiological emergency . . . 288 Thus, tﬁese_ claims, although cloaked as EJ issues, are in fact
- emergency. planning iséues; Like all emergency planning issues', they are outside the ,_s'cope of
‘this proceeciing and cannof provide a basis for an admissible conteAntion.289

Further, Clearwater attempts to include, in its deﬁnjtion of EJ communities, a variety of
othef -groﬁps, such‘as prisoners, childr.en, students, hospital- patients, and the elderly.”®® EJ
analyses, of .coufse, apply only to “low income and minority communities.”zgl Even Clearwater
recognizes that these groups are nof “traditionally cerred by concepts of Environr’nenta]

justice,”***

i.e., that there is no legal support for their position. Moreoyer, by attempting to
expand the definition of EJ communities to include large portions of the general population,
Clearwater af)pears to desire exactly the sort of “broad-ranging review of racial or, economic
discrimination” that is beyond the scope of NEPA and that the NRC has repeatedly declined to

undertake.?”?

2% Petition at 52; see generally id. at 48-53.

289

Millstone, CL1-05-24, 62 NRC at 561 (“Emergency planning is, by its very nature, neither germane to age- .
related degradation nor unique to the period covered by the . . . license renewal application.”); 10 C.F.R.
§ 50.47(a)(1) (“No finding under- this [emergency planning] section is necessary for issuance of a renewed
operating license.”).

20 petition at 48, 52.

#! Final Policy Statement, 69 Fed. Reg. at 52,048.

2 Ppetition at 52 n.16. _

" Final Policy Statement, 69 Fed. Reg. at 52,048; see also LES, CLI-98-3, 47 NRC at 101.
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ClearWater- also alleges disproportionate vimpa,cts} “by _mining and manufacture of npcléa;
fuel and targeted [sic] to stovre.massive amounts of radvioactivi'ty.”z-g4 This allegation challenges
Cétegofy 1 issues identified in the GEIS.?gS As discqssed' in Section IV.B.Z, above, contentions
challenging Category 1 is‘su<las‘ in the GEIS are simply ihadrrﬁssible in license reheW_al :
‘proceedings, absent a Section 2.335 waiver, because “enVironméntél e_ffec"ts that are essentially
similar for all plants . . . need not be assessed répeatedly ona site-spe’ciﬁc basis.”_z-g_(’ Clearwater
 has' not requested a Section 2.335 waiver petition for 10 C.F.R. § 51.53(c)(3)(ii), has not
submitted a specific supporting affidavit that must accompany thé waiv‘e'r request, nor has it
addressed the required four-part Millsioﬁe test for Section 2.335 petitions.”’ With one
exception, the documents referenced in support of this‘ claim are ‘completelly generic in nature
and contain no informatioﬁ that is specific to IPEC.*®® This allegation, therefore, cannot prbvide
a viable basis for vContention EC-3. | |

Contention EC-3 als§ _includes the more general charge that Entergy’s ER is “flawed”
because the EJ analysis did not address Category 1 impacts.”® This allegation misconstrues the
conclusions of the Commission’s regulations, which, as discussed above, are that such issues

involve “environmental effects that are essentially similar for all plants,” and thus they “need not

294 Petition at 53.

> 10 C.F.R. Part 51, Subpart A, App. B; GEIS at 9-13 to 9-15.
2 Turkey Point, CLI-01-17, 54 NRC at 11. . /
#7110 C.F.R. § 2.335(b); Millstone, CL1-05-24, 62 NRC at 561.

% See, e.g., Petition at 54 (discussing Prof. Karl Grossman’s study of the “impacts of the nuclear fuel cycle on

Native American populations”); id. at 54-55 (discussing Dr. Robert Bullard’s study of the E} “impact of
manufacturing nuclear fuel”). The exception is the charge against Entergy, however, in a footnote that
discusses Entergy’s alleged “[iJronic[]” connections with the New York Affordable Reliable Electricity
Alliance (“NYAREA”), “even though Entergy’s impact on minorities and low-income groups may be very
detrimental . . . . /d.at 55 n.17 (emphasis added).

2914 at 36,
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-

be assessed repeatedly on a site-s_peciﬁcvba’sis.”3 % None of the Category 1 impacts, moreover,

' Thus, once again,

are significant adverse impacts that could trigg_eflcioser EJ Sbl’l}til’l}’.éo
Clearwater is attempting to use. the narrowly-focused EJ anélysis to open a broad inquiry into
topics that are outside the scope of this érbceeding._ As a result, claims involving emergency
| planning, an exjoanded deﬁniti;)n of EJ popﬁlations, and the-nucléar fuel cyéle cannot,support_

admission of Clearwater’s Contention EC-3.

L - (iii)) No Significant Adverse Impact Is Alleggd

As stated in subsection (i) above, establishing a significant and disproportionate adverse
impact is an essential element of an EJ-related contention. Tellingly,i Clearwater’s Petition
identifies no significant adverse impact. Instead, Clearwater r‘nerely assumes a significant
adverse impact as a starting point for its EJ-related allegations, absent any foundation in law or
fact. Because Clearwater offers no evidence of any specific significant adverse impact on
anyone, stemming from the renewed term of plant operation, it fails to satirsfy thé first.
~ prerequisite for establishing a genuine dispute on a material issue.>%

Clearwater’s primary allegatio‘n of advérse impact relies upon Mr.vMangano’s purported
evic_ienée of and speculation about increased risvk of “cancer that Ihay be related to radiatiqn

releases from Indian Point . .. ”® As described in more detail in Section V.2 (Response to EC-

2), above, there is no assertion or information, either in the Petition or the Mangano Declaration,

" Turkey Point, CLI-01-17, 54 NRC at 11 (citing 10 CF.R. Part 51, Subpart A, App. B).
% See 10 C.F.R. Part 51, Subpart A, App. B.
92 See Vogtle, LBP-07-3, 65 NRC at 262.

% Ppetition at 31. Clearwater’s additional allegations of adverse impacts related to subsistence fishing are

addressed in Subsection 1V.D.3.b.v, below.
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that the Applicant has not and is not operating IPEC in accdrdance with the 10 C.F.R. Part 20
-réquifements with respect to radiological releases. Without any evidence of radiologiéal releases
- that "are above regulatbry limits, there is no evidence of “harm -or significant _adverS'e

environmental impaét that is sufficient to show that a material dispute of fact exjsts,?o4 so the

Mangano Declaration providés no support for the admission of Contention EC-3.

(iv) No Evidence of Disproportionate Impact With Respect to Cancer

In EC-3, Clearwater purportedly présents evidence that EJ communities are
disproportionately impacted by “rédidlogical and . . . chemical pollution.v”?o5 The sol.e basis for
this allegation is Clearwater Exhibit 4, again, the Mangano Declaration. The pertinent material
in the Mangano Declaration is .a comparison of cancer rates for minority groups located near. -
IPEC and cancer rafes fdr minority groups in other areas of New York State. “The hypothesis to
be tested is that, [sic] cancer will be higher in areas closer to Indian.Point (‘nuclear’ areas) than
distant areas with similar race distribution and poverty rates (‘control’ areas).”% Mr. Mangano
also performs a similar comparison of the “clésést nine . Westchester and Rockland zip code
areas” with selected “control” iip codes.*”” His analysis concludes thaf, “cancer_rétes in counties
closest to Indian Point were unexpectedly high compared to counties with similar racial and
_poverty distribution. Within these closest counties, cancer rates in the zip code areas closest to
the plant were aiso unexpectedly high” in comparison to “control” areés with allegedly similar

demographics.*® -

3% Vogtle, LBP-07-3, 65 NRC at 266.

35 petition at 41-42. Clearwater provides no further discussion or basis to support the “chemical pollution”

allegation, so this Section addresses only allegations of radiological impacts.

_ 3% Mangano Declaration, Att. A at 28; see also id. at 28-33 (Environmental Justice Issues).
7 Id. at30-33. -

8 14 at 33.
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.'Apart from the generally suspect nature of Mr. Mangano’s scientiﬁ_c methodblogy ~
described in Sectioﬁ IV.D.2, above, this is the wrong comparison. As éxp_laine_d above, the focus
of an EJ analysis is on “identifying and weighing disproportionately signiﬁcaht and adverse
enyiroﬁmental _imfoacis on ininority and low-income populaﬁons that may be different from the
‘impacts on the géneral p(’)pulation.”w9 Thus, Clearwater must demonstrate that IPEC;s impaqts ‘
fall dispropbrtionatel_y on minority or low-income populations, in comparison té the general
" population near the plaﬁt. Mr. Méngano presents no _Such comparison, so there is no support in
fhé Mangano Declaration for Cl.earv‘vater’.s speculation that “[m]inority groups in the four-county
region are more vulnerable to the adverse impacts of }radiological anci nucleéf’ plant-indubed
chemical pollution . . . ™'

Thus, EC-3 identifies no disproportionate impacts on EJ commuhities and is not

admissible.

(v)  No Evidence of Adverse Impact Due to Subsistence Fishing
Finally, Clearwater alleges that the ER “fails to take into account the high percentage of

minority and low-income populations in the lower Hudson Valley region who engage in

5311

subsistence fishing.’ This aspect of Clearwater’s EJ contention is also empty of substance,

- because it too assumes, but does not demonstrate, the existence of any significant adverse

{

% Final Policy Statement, 69 Fed. Reg. at 52,047 (emphasis added); see also LES, CL1-98-3, 47 NRC at 101
(“*Disparate impact’ analysis is our principal tool for advancing environmental justice under NEPA™); North
Anna, CLI-07-27, slip op. at 39 (focusing’analysis on “disproportionately high and adverse impact{s]”); Vogtle,
LBP-07-03, 65 NRC at 266 (“the NRC has obligated itself to address only the disproportionate distribution of
‘high and adverse’ effects”) (citing PFS, CL1-02-20, 56 NRC 147, 154 (2002); Grand Gulf, LBP-04-19, 60,
NRC at 294.

Petition at 41. Nor does, Table 30 in the Mangano Declaration, Att. A, support Clearwater’s statement.
W 1g at 42, |

310
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- impact. Moreover, Clearwater provides no evidence of any disproportionate impact related to
subsistence fishing.

For example, while EC-3 is replete with warnings such as, “ﬁsherm_en and women are

h 9312
s

‘unaware that radioactive strontium has been detected in the flesh and bones of some area fis
~ it'contains no assértion or infoﬁnation ‘showing'thét the Applicant has not or is not éperating
IPEC in accordance with-thé Comfnissiori’s requirements with respect to radiological releases in E
10 CFR Part 20. Clearwater provides no evidence that there are any ﬁ.sh in t_he Hudson River
. that are contaminated above regulatory limits, or that any'contamiﬁation above regulatpry limits |
is linked to IPEC. Indeed, in the Petiﬁon and the suﬁporting Mahgano Declaration, Clearwater
does not identify a single example of an act}ial radiologically-contaminated fish, much. less a fish
that was contaminated by diséharg'es from IPE_C.313 Thus, the Board’s observation in the Vogtle
ESP proceeding applies equally here: Clearwater’s “concern . . . lacks an adequate showing of
adverse impécts, without which disparate impacts have no significance.”"

Instead, the contention is based upon three incorrect and unjustifiable assumptions, as
. well as irrelevant studies of PCB contamination. 'First, Clearwater assumes without any facts or
expert testimony that there are radiologically-contaminated fish in the vicinity of IPEC. The
second 1is that any radiological contamination, no matter how small, pfesents a danger to the

public—this assumption, as discussed above, defies the NRC’s regulations.’’®> In the third, and

in defiance of logic and-all evidence, Clearwater assumes that all contamination, including Sr-90,

J

Y2 1d. at 46.

3'3‘ Id. at 42-47; Mangano Dec]aration, Att. A. Entergy, however, as described in Section IV.D.1.b.ii, above, has

evaluated the potential adverse impacts from groundwater contamination, including the potential impacts of fish
consumption, and determined that there are no significant adverse impacts.

3 yogile, LBP-07-3, 65 NRC at 263.
35 See id. at 266.
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found in the Hudson River is linked to IPEC.m' »Clearwater then draws on theseassumptidns,

and studzes of PCB contammatzon to complle a grab- bag of baseless accusations, including:

. “[T]he ﬁsh that anglers kept were the most contaminated {by PCBs] in each part
of the river” o

. “The exposure caused b?f the presence of radionuclides in fish is clearly an
' -env1ronment_al injustice”;>'®

. EJ “populations are already disproportionately affected, via bioaccumulation, by
increases in hazardous and radioactive material from the nuclear reactors”;*"

. “This is especially dangerous for young children, because strontium acts like
calcium in bone formation LB
o “[L]ike PCBs, Strontium- 90, Ceswm 137, and other radioactive isotopes
bioaccumulate in higher trophlc levels in the food chain”;**! :
o “Addmonally, low-income respondents were less aware of the [PCB] health
advisories . ”,322 :
. “The LRA does not set forth mitigation measures which locate, contain, and

remediate any and all leaks of strontium, cesium and tritium from Indian Point
into the ground, air, groundwater and river”;323

316

317

319

320

321

322

See U.S. NRC, Backgrounder on Radiati'on Protection and the “Tooth Fairy” Issue, at 5 (Dec. 2004) (explaining

- that “[a]pproximately 99% of Sr-90 in the environment came from atmospheric testing of nuclear weapons.

The second largest source of Sr-90 in the environment was the Chernobyl accident.”). Nothing in the Mangano
Declaration substantively disputes this information. See Mangano Declaration at 12 (acknowledging that
“average. concentrations [of Sr-90] in bodies plunged by about half from 1964 to 1969, after large-scale
weapons testing in the atmosphere was banned”). ~

Petition at 441
Id. at 45.

Id. at 45-46. Clearwater also offers no evidence whatsoever to support its accusation that releases of
“hazardous” materials or “other [non-radioactive] toxic substances” are linked to IPEC.

Id. at 46.

Id. at 44. No evidence is presented in support of this proposition. But more importantly, Clearwater presents
no evidence whatsoever that accumulation of contaminants up the food chain has led to any danger that the

.public could be exposed to contaminants above the regulatory limits, nor has Clearwater allegea' that this is

even a possibility. Id at 42-47,
Id. at44.
Idat4s.
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. “Subsistence anglers who fish in the Hudson River are unaware that the food they.
are catching for their families may contain. strontium-90 and other radioactive
isotopes.”**

Thus,' this Board should rejeét Clearwate_r’.s EJ cOnte'ntion for the same 'rea_sonAs tha‘( the
Board in the Vogtle ESP proceeding. rejected the proffered EJ contention: “without adverse
effects, . . how those effects ar_é distributed is immaterial to this prroceeding.”3 25_

In sum, to the extent Cleérwater’s Contention EC-3 raisé_s allegations that are .ndt
categori;:ally excluded.as outside the scope of this proceeding or- outside the vscope of EJ
analyses, it presents né evidence that there are any significant or. disproportionate adverse
impacts. Having failed to e;tablish aﬁy signiﬁcant advé,rse and disproportionate impacts,
Clearwater has failed to demonstrate a genuine dispu_te on a material issue of law or fact,
“contrary to 10 .C.F R.-§ 2.309(f)(1)(vi). For these reasons, the Board must deny admission of
Contention EC-3. | |

4. EC-4: SAMA Analysis-

a. Overview of Contention and Supporting Bases

Contention EC-4 alleges that “Entergy’s analysis of severe accident mitigation

alternatives (SAMAs) in its ER fails to satisty NEPA because it is incomplete, inaccurate and is

3326

not adequately based upon scientific and probabilistic analysis. Specifically, Clearwater -

alleges that “the ER fails to adequately consider the possibility of a terrorist attack on Indian
Point . . . the impacts of a radiological event at Indian Point, or an evacuation in the surrounding

area, particular [sic] in connection with the EJ communities . . . 327

24 Id at 46. ,
3 Vogtle, LBP-07-3, 65 NRC at 267.
326 Petition at,56. .

327 14,
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‘ ClearWater’s ‘only' bases for this contention are its purported adoption “[pJursuant to

10 C.FR. § 2.309(f)(3)” of “Contention 12-15 [»si¢]” of the NYAG and a statement that
“Clearwater also shares the concerns raised in Riverkeeper’s Contention- EC-2.7*® Clearwater
. | 67329 ‘

also “references and incorporates. by reference its Contentions'EC—3 and EC-

b. -EnteLgy"s Response to EC-4

Clearwater’s Contention EC-4 is inadmissible because it provides no basis, including any
factual support or: expert bpinién, other than the impenniésible incorporation by reference of the
contentions of other parties, contrary to 10 C.F.R. § 2.309(H(1)(v) and (D(}). As described in
Section IV.C, above, parties are not permitted to simply adopt another party’s contentions by
reference. At the pleadings stage, each party must ihdependéntly submit at least one admissible

O Clearwater’s whoiesale

contention in order to be admitted as a party to a proceeding.*?
“adoption” is further deficient in that it does not even purporf to comply with the requjfements
for co-sponsorship and joint designation of a représentativve. as required by 10 C.F.R.
§ 2.309(f)(3). Thus, Clearwater’s purported adoptiovn of NYAG’S contentions at this stage is
invalid. Clearwater’s statemént that it “shares”ARiver.keeper’s concerns is likewise invalid.***

Asa resﬁlt, Proposed Contention EC-4 fails to provide a concise statement of alleged

facts or expert opinions required by Section 2.309(f)(1)(v), and fails to establish a genuine

328 ]d
329 ]d
30 See Indian Point, CL1-01-19, 54 NRC at 131-133.

> Entergy’s substantive responses to referenced allegations in NYAG’s and Riverkeeper’s contentions can be

found in its Answers to those respective petitions to intervene. Further, to the extent Clearwater attempts to
“incorporate by reference” information in its Contentions EC-3 and EC-6, or raises allegations related to an
“evacuation” or a “terrorist attack,” Entergy’s response is provided in its answers to Contentions EC-3 and
EC-6.
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dispute with the Applicant on a material issue of _lawi or fact aé required by Section
2.309(E)(1)(vi).

5.  EC-5: Considefation of Renewablé Energy and Energy Efficiency

a. Overview of Contention and Supportl’ng Bases

Contention EC-5 alleges thaf Entergy’s ER “fails to adequately assess the p(ltential for
renewable energy and enéfgy efficiency as an altema-tive'[sic] to license renewal of Indian
Point.”*% Allegedly, Entergy relies upon' NR.C‘ guidanpe in the GEIS, Volurrle 1, Section 8
(l9_96) to “cat_egorically eliminate[l]b from consideration the following _altematives: wind, solar,
hydropower, geothermal, wood energy, murlicipal solid waste, other biomass deﬁved fuels, oil,
fuel cells, delaYed retirement, utility sponsored conser\lation, purchased/imported power, and el 4
combination of alternatives.”*?

Clearwater also, once again, relieé upon thev purported adoption of contentions submitted
by another pérty: “Pursuant to 10 C.F.R.-§ 2.309(f)(3), Clearwater helgby adopts Conlentions 9,
10, and 11 of [NYAG] filed én November 30, 2007. 54 Clearwater also summarizes and repeats
some of the allegations in those contentions. For example; Clearwater alleges that, “[a]s stated in
AG Contention-10 . . . the ER misstétes the findings of the Generic environmental impact
statement and/or relies upon [othér] plant specific supplements . . . to justify' their [sic] cursory
dismissal of many renewable energy op'tions.”335 . |

Clearwater offers two additional bases to support this contention. First, it describes a

variety of studies, websites; or other documents that allegedly discuss a variety of “demand side

8

32 Id. at 56.
B 1d. at 58.
3 Id at 57.
5 1d at S8,
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options” that Clearwater implies have not been adequately considered by the Applican’t_.336

Second, addressing “supply side options,” Clearwater cites a variety of websites and studies
purportedly showing that “[c]reative procurement of energy, and distributingthe generétion of

energy could re'place.In_dian Point’s 2 GW.**’

b.  Enteroy’s Response to EC-5

Entergy opposes the admission of Contention EC-5 on the grounds that it: (1) fails to
provide. a concise statement of alle_ged‘ facts or expert opinions required by 10 .C.F.R.
§ 2.30.9(f)(1)'(v); (2) fails to‘esta.blish a genuine dispute with the Applicant on é material issue of

‘law or fact as recjuired by 10 CFR § 2.309(f)(1)(vi); and (3) improperly attembts to incorporate
by reference the contentions of the NYAG, éontrary to 10 ~C.F.R. §§ 2.309(H)(1)(v) and (f)(3).

NEPA and NRC regulations in 10 C.F.R. Part Si require the Staff to consider the

potential énviromnental effects of-any proposed “major fedérai action signiﬁc_antly affecting the

3338

quality of the human environment. In this instance, the purpose and need of the “major

B¢ Id. at 59-61 (citing National Academy of Sciences, Alternatives to the Indian Point Energy Center for Meeting
New York Electric Power Needs (allegedly concluding that “reducing our electricity use” is the “preferred
option for replacing Indian Point™) (“*NAS Report”), various New York State Energy Research and
Development Authority (“NYSRDA”) “Demand Side Programs” available at www.nysedra.org; the Rocky
Mountain Institute website, www.rmi.org (describing the concept of the “Negawatt”); “A bill currently pending
‘in the New York State Legislature (Number A8739)” (that allegedly “would amend the public service law” to
provide “real time smart metering technology to residential customers”); Charles Komanoff, Securing Power
Through Energy Conservation and Efficiency in New York, May 2002, available at
www.riverkeeper.org/document.php/39/2002_May Koman.pdf (allegedly showing that “a 15% reduction in
electricity usage can be achieved”)). ' ,

#7 Petition at 61-64 (citing “New York State’s Transitional Energy Plan,” (allegedly providing “incentives for

repowering older dirtier facilities with newer and cleaner facilities”); “Geoexchange Heating and Cooling
Systems: Fascinating Facts,” available at http://www.renewableworks.com/content/GB-003.pdf (allegedly
showing that “geothermal heat pumps . . . can lower electricity demand by approximately 1 kW per ton of
capacity”); “Wind Power” at http://www.aceny.org/cleantechnologies/wind_power.cfm (allegedly showing that
“[wlind power is growing faster than any other electricity source in the world”); NAS Report at 39 (stating that
“there is sufficient wind resource in New York State to replace the Indian Point Units”); NYSRDA, New York
State Renewable Portfolio Standard Performance Report for the Program Period ending March 2007 (Aug.
2007) (allegedly showing that significant renewable capacity “could” be available “by the end of 2008”)).

8 See 42 U.S.C. §§ 4321 et. 5eq.; 10 C.F.R. Part 51, NEPA réquireé that “all agencies of the Federal Government
shall . . . include in every recommendation or report on . . . major Federal actions significantly affecting the
quality of the human environment, a detailed statement by the responsible official on (i) the environmental
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federal action” which falls under the umbrella of NEPA is the determination by the NRC to

“provide an option that allows for 'power generation capability beded the term of a current

nuclear power plant operating license ... . .

r

An applicant for a renewed license is required to prepare an ER which, among other
things, must discuss the environmental impacts of the proposed action and compare. those
impacts to alternatives to the proposed action.>*® The discussion of alternatives

must be “sufficiently complete to aid the Commission in
developing and exploring, pursuant to [NEPA §} 102(2)(E)
‘appropriate alternatives to recommended courses of action in any
proposal which involves unresolved -conflicts concerning
“alternative uses of available resources.””*! :

- As the Licensing Board in the Monticello license renewal proceeding held, however,

“there is no requirement for an applicant to look at every conceivable alternative to its proposed

59342

action. Rather, “NEPA requires only consideration of reasonable alternatives, (i.e., those that :

are feasible and nonspeculative).”* This notion is reflected in the GEIS:

While many methods are available for generating electricity, a
huge number of combinations or mixes can be assimilated to meet
a defined generating requirement, such expansive consideration
would be too unwieldy to perform given the purposes of the
analysis. Therefore, NRC has determined that a reasonable set of

impact of the proposed action, (2) any adverse environmental effects which cannot be avoided should the
proposal be nnplemented (iii) alternatives to the proposed action, (iv) the relationship between local short-term
uses of man’s environment and the maintenance and enhancement of long-term productivity, and (v) any
irreversible and irretrievable commitments of resources which would be mvolved in the proposed action should
it be implemented.” 42 U.S.C. § 4332(2)(C).

GEIS at Xxxiv.

10 C.F.R: §§ 51.45, 51. 53(c) see also Nuclear Mgmt. Co., LLC (Monticello Nuclear Generatmg Plant),
LBP-05-31, 62 NRC 735, 752-53 (2005), aff"d, CLI-06-06, 63 NRC 161 (2006).

1 Monticello, LBP-05-31, 62 NRC at 753 (citing 10 C.F.R. § 51.45(b)(3)).
**2 Id. (citing Vermont Yankee Nuclear Power Corp. v. Natural Res. Def. Council, 435 U.S. 519, 551 (1978)).

3 Id (citing Natural Res. Def. Council Inc. v. Morton, 458 F.2d 827, 834 837 (D.C. Cir. 1972); City of Carmel-
by-the-Sea v. Dept. of Transp., 123 F.3d 1142, 1155 (9th Cir. 1997); Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), CL1-91-2, 33 NRC 61, 65 (1991)).

339
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alternatives should be limited to anal)'isis of single, discrete electric
generation sources and only electric generation sources that are
technically feasible anid commercially viable.>*

~ The inquiry regarding alternatives is a focﬁsed one, although an applicant may not define
the project so narrowly as to eliminate the NRC’s consideration of the full range of “reasonable
alternatives” in the EIS.>* Rather, as the Commission has held, the NRC “need ohly discuss

those alternatives that are reasonable and ‘will bring about the ends’ of the proposed action.”**

To that end, where, asx"ﬂis the case hére; a'federal‘ agency is not the sponsor of the project, the
Federal Government’s consideration _of altemative.s ‘should “accord substantial weight to the
preferences of the applicant and or/sponsor.”**

. As Entefgy has indicated in its ER, the proposed action is the renewal of the operating
licenses of Indian Point Units 2 and 3, which allow production of approximately 2,158 MWe of
base-load powe:r.348 The ER further states thaf “[a]lternatives that do not meet this goal ,are_nét
considered in detail,”** -vwhich is entirely consistent with the Licensing Board’s ruling in the
Monticello case and with -contro]liﬁg Commission precedent.®®® In the Monticello license
renewal prqceedipg, the Applicant’s stated goal was'th¢ same as is stated here—the productioh

351

" of baseload power.”" In that case, the Board determined that the Applicant need not address

' GEIS § 8.1 (emphasis added).

5 Monticello, LBP-05-31, 62 NRC at 753 (citing Simmons v. U.S. Army Corps of Eng’rs, 120 F.3d 664, 666 (7th
Cir. 1997)). ' :

¢ Hydro Res. Inc. (P.O. Box 15910, Rio Rancho, NM 87147), CLI-01-4, 53 NRC 31, 55 (2001) (quoting Citizens
Against Burlington v. Busey, 938 F.2d 190, 195 (D.C. Cir), cert. denied, 502 U.S. 994 (1991)); see also Exelon
Generation Co., LLC (Early Site Permit for Clinton ESP Site), LBP-05-19, 62 NRC 134, 156-58 (2005), aff’d,
CLI-05-29, 62 NRC 801 (2005), aff’d sub nom. Envil. Law & Policy Ctr. v. NRC, 470 F.3d 676 (7th Cir. 2006).

e Monticello, LBP-05-31, 62 NRC at 753 n.83 (quoting Burlington, 938 F.2d at 195).
% ER at 8-1.

0 1d. ,

30 Monticello, LBP-05-31, 62 NRC at 753; Clinton, CL1-05-29,-62 NRC at 810-811.
3 Monticello, LBP-05-31, 62 NRC at 753.
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ev_ér-y conceivable alternative energy option, nor must the Applicant consider those options
which are infeasible, speculative, and incapable of fulfilling the goal of the proposed project.
Thﬁs, because the goal of the proposed projecf in Monticello was to provide baseload power, the

ER did not need to a&dress generating options that could ‘not'produce baseload power, such as

352

wind and biomass, and-fd.id not need to address demand side ﬁlanagement.
The Commission, and the U.S. CourtAof Appeals for the‘ Seventh Circuit, upheld a similar
Licensing Board ruling on a similar contention in the Clintoﬁ ESP proceeding.®>® Specifically,
the Commission’s ruling .in Clinton upheld the Boérd’s exclusion of non-baseload generating
options, in part because,
| Intervenors’ .various claims fail to come to grips with fundamental

points that can’t be disputed: solar and wind power, by definition,
are not always available . . . .***

Clintbn also iﬁVolyed a élaim that the applicant should undertake an analysié of energy
efficiency and conservation options.” The Clinton applicant, like Entergy, was a merchant
generator, whose “sole business is that of generation of electricity and the sale of energy and
capacity at wholesale.”** The Commissioﬁ upheld the Board’s denial of this contention, in part
:becaus;e “neither the NRC nor Exelon has the mission (or pbwer) to implement a general societal
interest in energy efficiency.”>® Thus, the scope of the “hard look” required by NEPA is aiso '

limited by a “rule of reason,” which does not demand that a merchant generator, like Entergy,

¥ 1d. at 752-53.

33 Envil. Law & Policy Center v. NRC, 470 F.3d at 684 (upholding “the Board’s adoption of baseload energy
generation as the purpose behind the ESP”). '

3% CLI-05-29, 62 NRC at 810-11.
%5 1d. at 807.
%6 1d. at 806.
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undertake an analysis of energy efficiency and conservation, as an alternative to its goal of

ge'nera'ting baseload power.? 5’7

The Petitioner claims that “Entergy relies upon _NUREG-,II'437, Vol. 1, Section 8 (NRQ
1996)” and “[a]s a result, Entergy categoricaliy elimihat'es from consideration the folIowing'
alternatives: wind, solar, hydr_bpower geothermal, wood energy, ‘municipal solid waste, other
biomass derived fuels, oil, fuel celis, delayed r’eti_rément, utility;sponsored conservation,
purchased/imported power, and combination of _'cllte_rna’t'ives.”358 Wfliie the ER adaresses each of
these aitern_ative energy sources, the Applicant acknowledges that “these sources have 'beev.n
eliminated as reasonable altérnatives to the proposed action because the generation of
approximately 2,158 MWe of electricity as a base-load supply using these te_chnologies is not
téchnological]y feasible.”359 This approach is consistent with the GEIS, as discussed above,. and V
is consistent with the Monticello case.>*®

Based on the above, .the Applicant need ohly cbnsider re.asonablé alte_rriatives which are
capable of fulfilling the proposed action—to provide an option that allows for 2,158 MWe of

1 . v .
Solar and wind power, as explained above, are not

baseload power generation capability.36
always available and cannot supply baseload power, and the other alternatives (i.e., hydropower,

geothermal, wood energy, municipal solid waste, other biomass-derived fuels, oil; fuel cells,

delayed retirement, utility-sponsored conservation, purchased/imported power, combination of

37 See id. at 807.
%% Petition at 58.

3 ER at 8-50.

30 See GEIS, Vol. 1 at 8-1; see also Monticello, LBP-05-31, 62 NRC at 753.

3! See ER at tbl. 1-1; 7-4.
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.éiltematiyeé) simply cannot, with'cﬁrrent' te—chnolo.gy, provide reasonable repiaCement bageldad
‘ powér 'gengratioh.362 |

Proposed Contention EC-5 also- asserts that the ER.' faills to considef. altemativesv “that
“could displace Indiaﬁ Point’s electricity ingluding:- 1) repoweriné existihg poWer plants to
increase their efficiency, increase their power outbht and reduce thei/r pollution, (2) enhancing
existing transmission lines; ori 3) exploring other altemat_ives such as energy efficiency and
cof_lservatio.n, and expansion of renewéblé energy production.”3 6 The bulk of the contention
consists of a meandering discussion of “Demand Side Options” and “Supply vSi.te Options”364
that coﬁs_ists mainly of bare assertions and speculation. Petitioners .failéd to provide facts or
expert opinions in support of this argument, contrary to 10 C.F.R. § 2.309(f)(1)(v). In addition,
as discussed above, the Applicant need not consider every conceivable alternative energy option,

65

such as demand side and supply side options.’ Accordingly, Petitioner’s argument. is

insufficient to support thé admissibility of the contention.*®

Further, the P‘e_titioner fails to .identify' any NEPA,» Comm_ission, or Board case law in
support of Proposed Contention EC-5. Moréover,_other than the bare éssertions regarding the
purported inadeqﬁacy.of the ER, the Petitioner fails to identify any spéc?ﬁc deficiencies in
Entergy’s discussion of ahernatives és sét forth in the ER. While the Petitioner discusses various

alternative energy sources such as wind, solar, and geothermal, it alleges no inadequacies with

regard to Entergy’s analysis in its ER. Therefore, the Petitioner fails to demonstrate a genuine

%2 See, e.g., Petition at 56-65; ER at 7-4.
363 Petition at 58-59.

4 See id. at 59-63.

365 See Monticello, LBP-05-31, 62 NRC at 753,

366 See 10 C.F.R. § 2.309(H(1)(v); see also Monticello, LBP-05-31, 62 NRC at 752.
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.disbute \;vith the Applicant on a material issﬁe of law of fact as ‘required by 10 C.F.R.
: §-2'.309.(f.)(1)(vi).4 |
.Finally', as described .in Section IY.C, .aboye, pal;ties are not permitted to simply
incorporate anotﬁer party’s contentions by reference.  This 1s because, at the contention
’ admiséibility stage,l each party must independently submit at least one admiséible contention in
order .to be adfnifcted as a party to a proceedin»g.367 Clearwater’s wholesale “adoption” is further
deficient in '_[hat it does‘n'ot even purport to cémply with the feduirements for co-sponsogsﬁip and
joint deéignation of a representative as requirgd i)y 10 C.F .R...§ 2.309(f)(3). Thus, Clearwater’s
pﬁrported adoption of NYAG’s contentions in support of contention EC-5 at this stage'is invalid.
Clearwater’s sta;cement that it “shares” Riverkeeper’s concerns is likewise irr.eleVant.3 68.

6. . EC-6: Consideration of Terrorism under NEPA

a. “Overview of Contention and Supporting Bases

Contention EC-5 alleges that

Entergy’s license renewal application does not comply with
[NEPA], because the [ER] fails to consider the potential harm that
would result from a terrorist or other attack on Indian Point’s
control rooms, water intake valves and cooling pipes, and the
significant and reasonably foreseeable environmental harm that
could result from destruction of control and cooling capacities.
Additionally, the NRC must consider [SAMA] ~analysis in
connection with this possibility. The ER also fails to consider that
the continued storage of spent fuel in the spent fuel pools at Indian
Point, as well as other insufficiently protected features relating to
cooling, electricity and control, poses a significant and reasonably
foreseeable environmental risk of a severe fire and offsite releases
of a large amount of radioactivity.*®

7 See'Indian Point, CL1-01-19, 54 NRC at 131-33.

% Entergy’s substantive responses to the allegations in NYAG’s and Riverkeeper’s contentions can be found in its

Answers to their respective petitions to intervene.

3% Petition at 65.
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- Allegedly, the location of the systems and stchturés cited by Clearwater are outside of

containment, which makes them “attractive targets to terrorists.”>”’  As a result, Clearwater

\ :
~ claims that a terrorist “attack could result in radiation releases that could cause significant

adverse envitonmental and health effects and property damage ih one .of the most densely

#3711 Clearwater further élleges that the failure tob address these

.poﬁﬁlated afeas 6f the ‘country.
risks violates NEPA and thé AEA’™
Once again, Cle.arWater*attempts to adopt Contention 27 of NYAG, and states that it
“shéres Ri&efkeepér’s éonéems in 1its _Conténtion EC-2." Cléarwater also describes and
attefnpts to rely upon a Declération included in the NYAG Petition, as well as other ihformation
cited by NYAG ™
_ Finally, CleaMater recites a litany of documents with ho specific relevance té IPEC that
allegedly “demonstrate the importance of considering the potential impact of a tenorisf attack on

5375

Indian Point. Buried in the haiddle of Clearwater’s discussion of the generic dangers of

3 Id. at 66. Note that, by design, all-control rooms are outside containment and it is not clear what Clearwater

means by “water intake valves” or “cooling pipes.”
371 Id
372 Id
B Id. at 66.
4 1d. at 69.

375

Id. at 68. Clearwater seeks to rely upon the 9/11 Commission Report (July 22, 2004) of the National
Commission on Terrorist Attacks Upon the United States, available at http://govinfo.library.unt.edu/911/
report/911Report.pdf; excerpts from President George W. Bush’s 2002 State of the Union address, available at
http://www.state.gov/r/pa/ei/wh/rem/7672.htm; a General Accounting Office (“GAQ”) report, GAO-03-752,
Nuclear Regulatory Commission: Oversight of Security at Commercial Nuclear Power Plants Needs to Be
Strengthened (Sept. 2003), available at http://www.gao.gov/new.items/d03752.pdf;, NUREG/CR-2859,
Evaluation of Aircraft Crash Hazards for Nuclear Power Plants (June 1982); Union of Concerned Scientists’
“The NRC’s Revised Security Regulations” (Feb. 1, 2007), available at hitp://adnr.org/library/security/:
02.01.2007-ucs; NUREG/CR-4910, Relay Chatter and Operator Response After a Large Earthquake (Aug.
- 1987); a 1997 paper presented by the NRC’s N. Siu, J.T. Chen, and E. Chelliah, entitled {Research Needs in
Fire Risk Assessment,” available at http://www.nrc.gov/reactors/operating/ops-experience/fire-protection/fire-
protection-files/m1993160136.pdf: NUREG-1738, Technical Study of Spent Fuel Pool Accident Risk at
Decommissioning Nuclear Power Plants (Feb. 2001), available at ADAMS Accession No. ML010430066; an
Associated Press report, “NRC: Nuclear Power Plants Not Protected Against Air Crashes” (Mar. 28, 2002); an
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terrorist attacks is a single citation to a 25—yéar-6ld document from the Power Authority of the
State of New York.376 Clearwater pr_dvides no description of the actual content of this repoﬁ, nor
does it include any explanation of how it supports Clearwater Contention EC-6.

b. _Entefgy s Respoﬁse to EC-6

Ehtergy opposes the admission of Propésed Contention EC-6 én the grounds ‘th‘at it:
(1) raises issues that are not within thé scope of this proceedirig; in direct contravention of
controlling legal precedent, and 10 C‘.F.R.b § 2.309(H)(1)(iii); (2) fails to establish a genuine
dispute wiﬂi the Applicant on a materiél issue of law or fact, contrary to 10 C.F.R.
‘ §2.309(f)(1)(vi); and (3) improperly attempts to incorporate by reference the contentions of

other parties, 'c.ontrary to 10 C.FR. §§ 2.309(H)(1)(v) and (f)'(3).

§)) Consideration of Terrorism Is Qutside the Scope of License
Renewal Proceedings ’

The Commission and its Licensing Boards have consistently held that the NRC Staff does
not need to consider, as part of its safety or environmental review, terrorist attacks on nuclear
power plants seeking renewed licenses. 7 In Oyster Créek, the Commission recently reiterated
the principal bases for its refusal to admit contentions asserting that the license renewal process
requires consideration of postuiated terrorist attacks on the plants seeking renewed licenses:

Terrorism contentions are, by their very nature, directly related to
security and are therefore, under our license renewal rules,
unrelated to the detrimental effects of aging. Consequently, they

are beyond the scope of, not material to, and inadmissible in, a
license renewal proCeeding. Moreover, as a general matter, NEPA

NAS Report, Safety and Security of Commercial Spent Nuclear Fuel Storage: Public Report (2006), available
at http://books.nap.edu/catalog.php?record_id=11263#toc; and the Director of National Intelligence’s National
“Intelligence Estimate, The Terrorist Threat to the US Homeland (July 17, 2007), available at
http://www.dni.gov/press_releases/20070717_release.pdf. Petition at 68-73.

376 Petition at 72.

37 See, e.g., Millstone, CL1-04-36, 60 NRC at 638; Monticello, LBP-05-31, 62 NRC at 756; AmerGen Energy Co.,
LLC (Oyster Creek Nuclear Generating Station), CLI-07-08, 65 NRC 124,129 (2007).
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imposes no legal duty. on the NRC to consider intentional
malevolent acts . . . in conjunction with commercial power reactor
license renewal applications. The environmental effect caused by
third-party miscreants . . . is-simply too far removed from the
natural or expected consequences of agency.action to require a
study under NEPA. The claimed impact is too attenuated to find
the ‘pr,oyos'ed federal action to be the proximate cause of that

~ impact. 7

The Commission also_expressly-reje&ed the assertion that the‘ Ninth Circuit’s decision in
San Luis Obispo Mothers for Peace requires the NRC and its licensees to addrgss the
environmental costs of a successful terrorist attack On ab nuclear. plant seeking to renew its
operating license.” In Oyster Creek,- the Commissionnétated that:'

‘The terrorism risk at Oyster Creek remains the same during the
renewal period as it was the day before when the plant still
operated under its original license. . . . A license renewal
proceeding is distinguishable from the situation considered-in San
Luis Obispo Mothers for Peace, where the NRC. had before it a
proposal to construct a dry cask storage facility at a nuclear reactor
site. Unlike the situation in that case, a license renewal application
does not involve new construction. So there is no change to the
physical plant and thus no creation of a new “terrorist target.”*%°

The Commission further explained that, while it was required to comply with the Ninth |
Circuit’s remand in the Diablo Canyon proceeiding, it “is not obliged to adhere, in all of its
proceedings, to the first court of éppeals decision t_d address a controversial question.” Such an
obligation, the Commission observed, “would defeat_any possibi.lity of a conﬂiét between the
Circuits on importapt issues. As such, in Oystef Creek the Commission held that the Bdard had

| properly applied our settled precedents on the NEPA-terrorism issue.*®!

%8 See Oyster Creek, CLI-07-8, 65 NRC at 129 (internal quotations and citations omitted).

3114 at 129,
%0 14 at 130 n.25.
3B 1d at 131-34.
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‘ VThe Com.r.r'l.ission’s Opyster Creek decision thus re'quire's that this Board/reject Proposed
Contention EC-6. Wﬁere' a matter has been conéidered by the 'Cornmi'ss.ion, 1t miay ‘ndt be
reconsidered by a Board. Commission pfec_edent must b‘e:followed and Petitioner has failed to
establish a genuiné dispﬁte A(')n a materiai issue of law.**?

(i)  EC-6 is an Impermissible Challenge to NRC Regulations

Probosed Contention EC-6 also must be rejéctéd'beca‘use' it impermissibly éhallenges
NRC r_eglvllatiions found:in 10 C.F.R_. Part 51. With respect té the NRC’s Part 51 regulations,
Proposed Contention EC-6 improperly challenges the findings in .ther GEIS; i.e., that the risk
from sabotage is small and that the aéso_ciated environmental impac’ts" are adequately addressed
By a géneric consideration of internally initiated severe éccidents. The GEIS provides that:

The regulatory requirements under 10 CFR part 73 provide
reasonable assurance that the risk from sabotage is small. Although
the threat of sabotage events cannot be accurately quantified, the
commission believes that acts of sabotage are not reasonably
expected. Nonetheless, if such events were to occur, the
commission would - expect that resultant core damage -and
radiological releases would be no worse than those expected from
internally initiated events. Based on the above, the commission .
concludes that the risk from sabotage . . . at existing nuclear power
plants is small.*®

In the GEIS, the Commission thus discussed sabotage as thé potential initiator of a severe
‘accident. The Commission determined generically that severe accident risk is of small
significance for all nuclear power plants. Thus, no separate NEPA analysis is required to

evaluate the potential environmental impacts of a terrorist attack, because the GEIS analysis of

severe accident consequences bounds the potential consequences that might result from a large

2 Va Elec. & Power Co. (North Anna Nuclear Power Station, Units 1 & 2), ALAB-584, 11 NRC 451, 463-65
- (1980); Pac. Gas & Elec. Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), LBP-86-21, 23 NRC 849,
871-72 (1986). ' ‘

% GEIS, Vol. 1 § 5.3.3.1.
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scale ra.diollogi_cél.release', irrespediv'e of the initiatiﬁg-. céusé.384 ‘By contending that ‘Enterg'y and.

the NRC must address the enviromnéntal costs of a successful terrorist -‘attack.on‘_ the Indian Point |
- facility, Clearwétef improperly phallenges the GEIS and Part 51 regulations. As noted abo§e,
the ruleméking process, not this adjudicatéry _prqceéding, is the proper foru_ni for seeking to

modify generic determinations made by the Commission.**

(iiiy EC-6 Fails to Satisfy Regulatory Requirements Governing
Incorporation by Reference : '

Finally, as described in Section IV.C, above, parties are not permitted to incorporate.
another party’s contentions by reference. This is because, at the pleadings stage, each party must -
independently submit at least one admissible contention in order to be admitted as a party to a

proceeding.**®

Clearwater does not even purport to comply with the réquirements for co-
sponsorship and joint designation of a representative, as required by 10 C.F.R. § 2.309(f)(3).
Thus, Clearwater’s purported adoption of - NYAG’s contentions at this stage is invalid.

Clearwater’s statement that it “shares” Riverkeeper’s concerns is likewise irrelevant.*®’

For the foregoing reasons, the Board must deny Proposed Contention EC-6 in its entirety.

1 Opster Creek, CLI-07-08, 65 NRC at 131.

3> As the Commission explained in Turkey Point, petitioners with “new and significant” information showing that

a generic rule would not serve its purpose at a particular plant may seek a waiver of the rule pursuant to 10
CFR. § 2.335. CLI-01-17, 54 NRC at 12. The requirements for seeking such a waiver -are set forth in 10
C.F.R. § 2.335(b), which provides that “[t]he sole ground for petition of waiver or exception is that special
circumstances with respect to the subject matter of the particular proceeding are such that the application of the
rule or regulation (or a provision of it) would not serve the purposes for which the rule or regulation was
“adopted.” Id. at 10 n.3 (emphasis added). Petitioner has not availed themselves of this procedure in proposed
Contention 26. Regardless, even if Petitioner had sought such a waiver, it has failed to meet is burden to
demonstrate the existence of “special circumstances” and/or “new and .significant information.” Instead,
Petitioner raises only generic considerations that would apply to virtually any reactor at any site. The.
Commission has stated unambiguously that “{w]aiver of a Commission rule is simply not appropriate for a
generic issue.” Haddam Neck, CL1-03-7, 58 NRC at 8 (citing Three Mile Island, CL1-80-16, 11 NRC at 675).

3% See Indian Point, CLI-01-19, 54 NRC at 131-33.

387 Entergy’s substantive responses to the allegations in NYAG’s and Riverkeeper’s contentions can be found in its

Answers to their respective petitions to intervene.
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V.  CONCLUSION
Although Clearwatef has standing to intervene in this' proceeding, it has failed to proffef
an adm1531ble contentxon pursuant to 10 C F.R. § 2.309(f)(1), for the many reasons set forth

above. Therefore its Petition should be denied in its entirety.
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