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)
)
) , .
ENTERGY NUCLEAR OPERATIONS, INC. ) ASLBP No. 07-858-03-LR-BD01
) _
(Indian Point Nuclear Generating Units 2 and 3))
A » )

ANSWER OF ENTERGY NUCLEAR OPERATIONS, INC. OPPOSING
REQUEST FOR HEARING, PETITION TO INTERVENE AND
PETITION FOR WAIVER OF CONNECTICUT RESIDENTS .
OPPOSED TO RELICENSING OF INBIAN POINT

L INTRODUCTION

In accordance with 10 C.F.R. § 2.309(h), Entergy Nuclear Operations, Inc. (“Entergy” or
“Applicant”), applicant in the abové-captioned matter, hereby files its Answer to “Connecticut
Residents Opposed to Relicensing of Indian Point and its Designated Representative’s Petition to
Intervene and Request for Hearing;’ (“Petition”) filed by Nancy Burton, jointly on her own

“behalf and oh behalf of Connecticut Residents Opposed to Relicensing Indian Point (collectively
1'referred to herein as “CRORIP” or “Petitioner”), on December 10, 2007. The Petition responds
to the United States Nuclear Regulatory Commission’s (“NRC” or “Commission”) “Notice of
Acceptance for Docketing -of the Application-and Notice of Opportunity fér Hearing,” published
in the Federal Registér on August 1, 2007 (72 Fed. Reg. 42,134) (“Hearing Notice™) conceming

. Entergy’s application to renew the operating licenses for the Indian Point Nuclear Generating

voesenUnits:2-and 3, alsoireferred-to: asdn’dja_n Point Energy Center (“IPEC”). As discussed below, the



h Petitioner has not satisﬁed the Comnnssion-’s requirements to _intervene din this matter,vhavin'gA
failed to .prOffer at leastA0ne admissible. contention. Therefore; pursuant to 10C.FR.§ 2'3097 the
Petltlon should be denied. | B

Also filed in support of its Petltron is CROR[P s petition, submitted pursuant to
" 10C.FR. § 2.335, for “a waivers [sic], for purposes of the pending relicensing proceedings, of"

the NRC’s Generic Environmental Impact Statement (“GEIS”) with regard to (a) the exclusion -

of radiation exposures to the public and occupational 'radiation exposure‘s during 'the license‘ o

renewal term as Category 1 excluded issues which do not require site- specrﬁc analy81s and (b) its
use of the ‘Reference Man. dose models from 1980,” with the supportlng affidavit of Nancy
Burton.. This predicate for CRQRiP’s proffered contention, asking for a walv_er of a Commission ..
regulation, is likewise de'fective, and should be,denied. |

L BACKGROUND

On April 23, 2007, a'srsupplemented by tetters dated May 3, 2007 and' June 21, 2007,__
Entergy submit_t_ed an 'application to the NRC to renew the‘ IPEC, Units 2 and 3 operating licenses
- (License Nos. DPR-26 -.a;nd DPR-64) 'for an additional.. 20 years (‘.‘Application’.’);1 'The -
_ Comm1ssron S. Heanng Notrce stated that any person whose 1nterest may be affected by this
'procee.dmg and who wrshes to partlclpate as a party m the proceedlng must ﬁle a pet1t10n for_,
leave to intervene within 60 days of the Notice (z e, by October 1, 2007) mn accordance with the | s
provrsmns of 10 C F.R. § 23092 On October 1 2007 the Commrssmn extended the penod for |

filing requests for heanng untll November -30, 2007.° Subsequently,‘ on November 30, 2007,_

Entergy subsequently subnntted one amendment to the Apphcatlon on December 18, 2007. "See Letter from F.”
Dacimo, Entergy Vice Pres1dent License Renewal, to NRC Document Control Desk (Dec 18, 2007), available
at ADAMS Accessron No ML073650195

2 72 Fed. Reg. at 42,134 (Aug. 1, 2007).

Extension of Time for Filing of Requests for Hearing or Petmons for Leave To Intervene in the License .
Renewal Proceedmg, 72 Fed. Reg. 55,834 (Oct. 1, 2007).



CRORIP ﬁled a request thet th.e- Atonﬁc 'Sefety and Licens.ing Beard‘ (“ASLB’f, or “Board”)"
.' extend the deadline_ for ﬁlir.xg- a‘ petition' to intervene '.by 16 da}‘/s.4 On December_ 5, ‘2007, the
"Boalrd gr_an_ted CRbRIP’s request fof a IO-day extension tov Dec.emberle, 2007, to file any |
_petltlon to intervene and request for hearing. ’ | | | |

By Order dated November 27, 2007 the Board directed Entergy and the NRC Staff to file |

| ’.thelr answers to all tlmely petltlons to intervene on or before January 22, 2008 As noted above,

* - Three years ago, the Commission admonished 'Ms. Burton, then-counsel to a petitioner, in a separate v
proceeding, regarding her participation in future NRC proceedings. That rebuke bears repeating here:

Finally, we join the Licensing Board in- expressing displeasure at the CCAM attorney’s
consistent disregard for our procedural rules.” As we noted just last year when crificizing
CCAM’ s same counsel for similar dereliction, she is “no stranger [] to the NRC adjudicatory
process.” This is her fifth NRC adjudication since 1999, so she cannot credibly claim ignorance °
of our practices and procedures. As the Board’s two orders in this proceeding and our own
order today make clear, CCAM’s attorney has repeatedly failed to provide support at the hearing
for her client’s contentions, as required under section 2.309(f) of our rules of practice and

- procedure. Further, the record in this proceeding indicates that CCAM’s attorney has likewise
ignored numerous other Commission adjudicatory procedures. Nor has her disregard for our
procedures been limited to this proceeding. She has a similar record in four previous Millstone .
proceedings, where she has repeatedly failed to follow basic NRC adjudicatory procedures.
CCAM’s Counsel is informed that any further disregard of our practices and procedures in
_future adjudications will result in reprimand, censure, or suspension pursuant to 10 C.F.R.
§2.314(c)(1) (providing for sanctions against any “representative of a party who refuses to '

- comply with [the Commission’s or the Licensing Board’s] directions”). This ruling applies

-regardless of whether her representation before the NRC is as an attorney at law or otherwise.

, Domlmon Nuclear Conn., Inc. (Mlllstone Nuclear Power Statlon, Units 2 and 3), CLI-04-36, 60 NRC 631,
643-644 (2004) (citations omitted). Ms. Burton was more recently reminded of the foregoing by. the
Commission in its denial of her motion to reopen in the Millstone operating license renewal proceeding.  See
Dominion Nuclear Conn., Inc. (Mlllstone Nuclear Power Station, Units 2 and 3), CLI-06- 04, 63 NRC 32, 38'
(2006). :

See Order (Granting an Extension of Time To CRORIP Within Whlch To File Requests For Hearing) (Dec 5,

2007) (unpublished). In that Order, the Board, essentially repeating the warning by the Commission in 2004,

admonished CRORIP’s representative regarding its expectations with respect to a number of procedural matters

in this proceeding: “That said, CRORIP. . . is now on notice that it must become familiar with and follow the

Part 2 Rules and the Orders of this Board, and that failure to do so may well result in future pleadings bemg
: rejected » Id. at 3-5 (unpublished) (emphasis added)

. See Llcensmg Board Order (Grantmg an Extensmn of Time to Clearwater Within thch to File Requests for-
" Hearing) at 3 n.8 (Nov. 27, 2007) (unpubhshed) see also Licensing Board Order (Clarlfymg Time for Entergy.
to File Answer to CRORIP 10 C.F.R. 2.335 Petmon) at 1 (Jan. 2, 2008) (unpubhshed)



CRORIP ﬁled its- Petltlon on December 10, 2007 to whlch Entergy now responds in accordance | _'
| _w1th the Board’s schedule

To be admitted as a party to.this proceeding, Pet_itibner must demonstrate sfanding and
‘must submit at least one adrnissible contention within the scope of this proceeding. Section IH
below describ;:s the criteria for .establishing standing 'under_ 10CF.R. § 2.30‘9(d)vand explarns the
reason -why the Petitioner has satisﬁed‘the redniSite criteria. Section IV below describes tbe' '
standards gdverning rhe admissibility of contenﬁons, asl. well as the requirements regarding _
'petitions-pursnanr to 10 CFR. § .2.335;_ it demonstrates _that CR_ORIP’S Section 2.335 petition‘
should be 'denied and that Petitioner’s ‘proposed contention is jnadmissible.‘ Therefore, the
Petition should be denied in its entirety. : |

L  STANDING

A. Appllcable Legal Standards and Relevant NRC Precedent -

Both the Commission Hearing Notice for this proceeding and NRC regulations require a
netitioner to set forth:: (1) the natnre of its ﬁght under the Atomic Energy Act (“AEA”) of 1954,

as amended,_' to be made a party to the proceeding; (2)' the nature and extent. of its properfy,

Notwithstanding the Board’s very explicit direction, Entergy received CRORIP’s December 10th Petition in 17
 separate, unpaginated e-mails, including ten copies of the petition itself and two copies of one of the supporting
declarations. Although a paper copy of CRORIP’s petition and attachments were subsequently received, those
~documents (with the-arguable exception of Mr. Mangano’s Report and the Section 2.335 Petition and Affidavit)-
do- not conform to the formal requirements of 10 C.F.R. § 2.304(b), which calls for documents to be double-
'spaced. See also 10 C.F.R. § 2.304(f). Despite CRORIP’s failure to adhere to the Licensing Board’s direction, .
which alone warrants rejection of its Petition, Counsel for the applicant has responded in a substantive manner.
In doing so, however, Entergy does not waive any rights to seek appropriate sanctions or other remedies in
~ response to CRORIP’s failure to comply with the Commission’s Part 2 rules and the orders of this Board with
respect to any future submissions. .

In addition, by Order dated December 14, 2007, the Licensing Board stated that in accordance with the
Commission’s direction in Millstone, CL1-06-4, 63 NRC at 38-39, it would not act on CRORIP’s filings until
notified by the NRC’s Office of the Secretary that the documents had been accepted. Memorandum (Regarding-
the Status of the CRORIP Petition to Intervene and Section 2.335 Petition) (unpublished). The Secretary issued
an order accepting the Petition to Intervene and Section 2.335 Petition, but not its December 11, 2007 Motion _
for Leave to Add James A. Himes to. CRORIP’s Membership Statement in the Petition to Intervene See
Secretary of the Commission Order (Dec. 19, 2007) (unpublished). -As noted below at note 39, this Motion was
demed by the Commission on J anuary 8,2008. Order (unpubllshed) (Jan. 8, 2008).



ﬁnan’ci_al, or other interest in “th.e nroceeding; and 3) the possrble effect of any decision or order a
~ that may be issued in the proceeding on its interest.8 Thué, petrtioner m_ust demonstré.te either
~ that it satlsﬁes the tradrtlonal elements of standmg, or that it has presumptrve standing baserl on
:.geographrc prox1m1ty to the proposed facrhty " These concepts, as well as organ_iz_ational-’

standing and drscretlonary intervention, are discussed below.

1. . - Traditional Standing .

To determine whether a petitioner’sAintereSt provides a sufficient basis for intervention,
"‘the-Commission has long looked for‘ guidance to current judicial. concepts of standing.”10 Thus},e
- to demonstrate standing, a netitioner must show: (1)' an actual or threatened; concrete and
particularized injury that is (2) fairly'tréceeble to ‘the challenged action and (3) likely to be
ré dressed by a favorable decision.!! These three criteria are._ .commonly referred to as injury-in-
facr, causality, and redressability, respectively.

First, a petitioner"__s injury m fact showing “reouires more thar; an injury toa cogni.zable‘ '
interest. - It requires thzrt the party seeking review bev himeelf among the injured.”'? Theinjury
must be “concrete arnd partioulerized,”'not “conjectural” or '.“hypothetieal.”13 As a resu-lt,_

standing W_ill be denied when the threat of injury is too speculative.“‘ Additionally, the alleged

“injury in fact” must lie within “the zone of interests” protected by the statutes governing the

8 See72 Fed. Reg. at 42,135; 10 CF.R. §2309(d)(1) » . N

See Exelon Generation Co LLC (Peach Bottom Atomrc Power Statlon Umts 2 and 3) CLI 05- 26 62 NRC
577, 579-83 (2005) .

_Quzvzra Mining Co. (Ambrosra Lake Facility, Grants, N.M.), CLI 98-11, 48 NRC 1, 5-6, aff’d sub nom.
Envzrocare of Utah Inc. v. NRC, 194 F.3d 72 (D.C. Cir. 1999)(citations omltted) ' :

- See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 195 (1998)(c1t1ng Steel
. Co. v. Citizens Jor a Better Env’t, 523 U.S. 83, 103-104 (1998); Kelley v. Selin, 42 F.3d 1501, 1508 (6th Cir.
1998).

2 Sierra Clicb v. Morton, 405 U.S. 727, 734-35 (1972). ‘

Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 72 (1994) (citations omitted). - -
14 . - . ) R . . N ) . . .

1d



: .- prciceeding——either the AEA or the Na_tibnal Environmental Pnlicy Act of 1969, as amended .
‘(‘.‘I\’IE,‘PA”).V15 The injury in‘fact,b thereforé, must gener’ally involve potential radiplogical ot~
: en_vironmental llarrn;_16 | |
" Second, a petiti’onér must establish that the injurieé alleged aré fairly traceable to tlie
_ pfopbsed action;in this case, the renewal of IPEC Unit 2 and 3 operating licenses .‘for an '
additional 2(l years.”' Although petiti‘oners are-not required to show tllat the .i'njury flows directly
'. from the ‘c'h.allenged -action, they must nonetheless show that tlle l“chain of causatidn .is '
plausil)l.e:.”l8 The ielevant inquiry.i's Whetliér a cognizable interést of tlie petitioner might be
| adveisely affected by one of the. possible outcomes of the 'proceeding..19
Finally, each pétitioner Ais required to show that “its. actual or threatened injuri'esv can be
' c'u'red_l)y sorne:_ action'. of the _[NRC].Y”ZO ‘In other w_ords, eacll pe_titionér mnst demonstrate that the
f injury can bev.redresaéd by a decision in,this procéeding. l*“ufthermdre, “it must be 1iké;1y,' as

Vopposed to merely speculatwe that the i 1nJury will be redressed bya favorable decmon »2l

2. Standing Based on Geo g;aphi‘c Proximity
' Undér NRC case law; a petitioner may, in some instances, be presumed to have fulfilled

the judicial standards for standing based on his or her geographic proXimity to a facility or source

15 Quivira Mining Co., CLI-98-11, 48 NRC at 5.

" See Pac. Gas & Elec Co. (Dlablo Canyon Nuclear Power Plant Umts 1& 2) CLI- 02 16, 55 NRC 317 336 -
(2002).

" Sequoyah Fuels, CLI-94-12, 40 NRC at 75.
B

Nuclear Eng’g Co Inc. (Sheffield, 1. Low—Level Radloac'ﬂve Waste D1sposal Slte) ALAB-473 7 NRC 737,
743 (1978). S v

Sequoyah Fuels Corp. (Gore Oklahoma Site Decomm'issioning), CLI- 01-2 53NRC9, 13 (2001)

Sequoyah Fuels, CLI-94-12, 40 NRC at 76. (quotmg Lujan V. Defenders of Wzldlzfe 504 U. S 555, 561 (1992)
(internal quotations omitted)).

20

21



"23

~of r'.aldi'oac‘tivity.z-2 v“Proximity”i ste.nding. rests on the bresumption that an aecident associated
~ with the nrlclear r’aeility could adversely affect the health and safetyv of people Workihg or living
offsite_' but Within a certain disrance of that' f:.qtcilAity.23 The NRC has held' that_. the proxim‘i_ty. |
presumption is sufficient to ‘Acon.fer standing on an indi\vfidualzor group. m .preceedings conducted_'
pursuant to 10 C.F.R.b Part 50 for re_actor cerrstrtrctiorr permrts, o’perating‘licenses, or signiﬁcént

“license amendmen.ts.24 The proximity- presumption, which has been deﬁned as -b:eing witlln'n. a :

50-mile _radius of plants, epplies to license renewal cases as well | |

3. .Standing of Organizations

An organizaﬁon that Wish‘es to intervene in a.proceedmg may do so either m its own n'ght

(by demonstratmg injury to its ergamzatlonal mterests) or in a representatrve capamty (by
' demonstratmg harm to the 1nterests of its members) To 1nterv_ene in a proceeding in its own
= “right', ‘an orgam'zati()n must allege, just as an individual__petitioner must, that it will suffer an
‘immediate or ,ihreatened injury to its ergerrizational. interests that can be fairly_'tracec'l to the
- proposed aetion arrd be redressed by a -favorable decision.”’ General‘environm_ental and policy
- interests are irrsufﬁcient to confer | organizational starrdirlg.28 ' Thus for example an

orgamzatlon s asser’uon that it has an interest in state and federal env1r0nmenta1 laws and in thev

2 Peach Bottom CLI-05-26, 62 NRC at 580.

< ]d (crtatlons omltted) o _ .
2 Fla. Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 “and 2), CLI-89-21, 30 NRC 325 329-"
_ (1989)(c1tat10ns omltted)
¥ See Carolina Power & nght Co., (Shearon Harns Nuclear Power Plant, Umt 1) LBP- 07 11, 66 NRC 41 52- 54
(2007).

Yankee, CLI-98- 21, 48 NRC at 195 (crtmg Ga. Inst. of Tech. (Georgla Tech Research Reactor, Atlanta, '
Georgia), CLI-95- 12 42 NRC 111 115 (1995)). .

Georgta Tech Résearch Reactor, CLI- 95-12, 42 NRC at 115.
, See Int’l Uranium (USA) Corp (White Mesa Uranium Mrll) CLI-01-21, 54 NRC 247 252 (2001).

T 26

27

28



land, -'water,_' air, wildlife, and other natu‘ralvresourceis that‘would be affected” is 'rnsufﬁcient to ‘
establish standing'.v29 |

. Wher_e'an organization-is to be r‘?pmse_hted in an NRC proceeding by one of _its members,
“the member must demonstrate authorization by that organiZation to Tepresent it A partnershlp, .

{

' corporatlon or unincorporated assomatlon may be represented by a duly authorlzed member of ‘
-officer, or by an attomey-at-law..31 Any person'appeanng in a representatrve capac1ty_must ﬁlev
' A with the Commrssron a written notlce of appearance The notice of appearance must state the
representative’s name, address, telephone number, facsimile number, and e-mail address, if any;
- the name and address of the person or entlty on whose behalf the representatlve appearsA and the
basrs of his or her authorrty to act on behalf of the party
-
To 1nvoke representatlonal standmg, an orgamzatron (1) must show that at least one of 1ts.

" members has standlng in his or her own right (i.e. by demonstratmg geographlc prox1m1ty in .

:cvases where the presurripti'on applies, or by demonstrating injury-in-fact within the zone of
. prdtected interests,- causation,' and Aredressabi'lity), (2) must identify that member by name and

, addreSS, and (3) must show (e.g:, by afﬁdavit) that the orgarlization is authorized by that memb_er:.

to request a hearing on behalf of the _m‘ember.34> Where the afﬁdayit of the member is devoid of

P gaasts2 R
%0 See, e.g., Georgia Inst of Tech., CLI 95 12,42 NRC at 115 (1995)(c1tat10n ormtted) | ‘
- See 10.C.FR. § 2314(b). B : » :

32 Seezd. : _ ., , | N : | . |

- B See id. - ' ' '

34

i

See, e.g. N. States Power Co. (Montlcello Nuclear Generating Plant Prairie Island Nuclear Generatmg Plant,»
Units 1 & 2; Prairie Island Independent Spent Fuel Storage Installation), CLI-00-14, 52 NRC 37, 47 (2000);
GPU Nuclear Inc. (Oyster Creek Nuclear Generating Station), CLI-6, 51 NRC 193, 202 (2000); White Mesa,
CLI-01-21, 54 NRC at 250; see also AmerGen Energy Co. LLC (License Renewal for Oyster Creek Nuclear .
Generating Station), LBP- 06 07, 63 NRC 188, 195 (2006). A



| ~any. statement that he or she wants and has authorized the organization to represent his intere'sts,

the Board should not infer such authorization.>

4. Discretionary Iniervenlion |

'Pursuant to‘- 10 CFR ‘§ 2.309(e), a presiding ofﬁcer .may eonsider a reciues‘_t for_ -
discretionarfy intervention _where a'party lacks st‘anding to intervene as a rnatter of right unde.r. |
10 C-.l?R. § 2.30‘9(d)(l)‘. Discrettonary intervenfion', hewe\.'er,‘ may only be granted when at least -
one petitioner has established standing. a‘nd .at least ene contention has been admitt_ed in the
pro'c':eec‘ling.36 ~ The regulation specifies that in addition, to addressing the factors in |
: 10 CF .R.,§,2;309(d)(1)_, a petitioner who seeks interVentiQn as a matter of rliscretion, in'thé, event
it i.s deterrnined that standing as a matter of right is not vdemonlstrated, musl speciﬁcally address
~ the" following' factors set forth in. 10 CFR. § 2.30.9(e) in its initial petition, Which the
| Commiseion, ASLB; .or the presidirig officer will consider and balance:

(@) - Factors weighing in favor of allowing intervention—

1. the extent to which its part1c1pat10n would assist in developlng a sound
record;
2. the nature of petltloner s property, ﬁnanc1al or ‘other mterests in the
' proceedlng,
3. the possible effect of any decision or order that may be 1ssued in the
' _proceeding; : :

(b) -' Factors Weighing _against allowing intervention—

4. -' the avallablhty of other means whereby the pet1t1oner s interest might be’ |
protected;

35 Duquesne Light Co. (Beaver Valley Power Station ‘Unit 2), LBP-84-6, 19 NRC 393, 411 (1984)

10 CF.R. § 2.309(e); see also PPL Susquehanna LLC (Susquehanna Steam Electric Station, Units 1 and 2),
LBP-07-10, 66 NRC 1, 21 n.14 (2007) (“[Dliscretionary standing [is] only appropriate when one petitioner has
been shown to have standmg as of right and adrm551ble contentlon so that a heanng will be conducted. ”)

36



5 the extent to Wthh petmoner s interest will be represented by ex1st1ng
parties; and

6. the extent to whlch petltloner s participation will 1nappropnate1y broaden :
the issues or delay the proceedmg ~ :

| Of | these criteria, tbe primary consideration eoncerning discretienary intervention is the ﬁré_t
- factor——;‘lssist‘ance in developing a sound record.’ 7 The petitioner has the burden to es'fablish that
the -factOrs‘in favor of intervention oufwei gh those against intervention.3 8
B. Petltloner s Standmg to Intervene
CROR]P in support of the requlred showmg of standmg, prov1des the - declaratlons of
' -‘-Nancy Burton, Gall Memll and Lally Codnansky 39 Ms Burton s declaration includes a further
.llst ef CRORIP 'members, both orgamzatlons and individuals, and the Petition itself 1dent1ﬁes
‘Ms. Meriill and Ms. Codriansky, in addition to Ms. Burton. The declarations of Ms. Burton and )
Ms. Merrill explicitly aver that they reside ar diStancee within 50 mrles of the Indian Point site, -
L and, while Ms. Codriansky’s declaration has only a blank space in thds regard, Ms. Burton asserts
that Ms. Codrransky’e residence 1s "silmila'rly within 50 miles. As Ms. Merrill and
Ms Codriansky explicitly euthorize CRQR[P to represént their respective interests in thlS

proceeding, Entergy does not challenge CRORIP’s representation of their interests in this matter.

31 See Portland Gen. Elec. Co. (Pebble Springs Nuclear Power Plant, Units 1 and 2), CL1-76-27, 4 NRC 610 616
" - (1979); see also Pub. Utils. Nuclear Corp. (Oyster Creek ‘Nuclear Generatmg Statlon) LBP 96-23

44 NRC 143, 160 (1996).

% See Nuclear Eng g Co, Inc., ALAB-473 7 NRC at 745.

% As noted above in note 7, on December 11, 2007, Ms. Burton filed a motion seeking leave to add the name of

James A. Himes to the list of CRORIP members identified in its Petition, his name having been madvertently

_omitted from her December 10th Petition. The Secretary of the Commission rejected this motion by Order

dated December 19, 2007, because of Ms. Burton’s failure to have contacted other counsel as required by -
10CFR. §2. 323(b) Order (unpublished) (December 19, 2007). On December 31, 2007, Ms. Burton filed a.

“Motion of Connecticut Residents Opposed to Relicensing of Indian Point and Its Desrgnated Representative’s

[sic] for Reconsideration with the Board, asking for reconsideration of the Commission’s earlier rejection of her

motion. The Secretary of the Commission again denied CRORIP’s motion in an unpublished Order dated

January 8, 2008. Order (unpubhshed) (Jan. 8, 2008)
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The qrgmnaations identified in Ms. Burton’s Deel'aratien-(at 1 5.A — G.), however, have
- not neen shewn to haue standing. on tneir own and, therefore, lend no weight to CRORIP’s _
| position 1n this regard. | Similarly, except for Ms. Burton, Ms. Merrill, and Ms. Codrian.sky, there
1s no‘rheaninéful way of judging the standing of the oth.er' persons identified in paragraph 5.H.

In sum, Entergy does net contest CRORIP’s standing to represent the interests qf its th;ree..
named rnembers bas.ed on geographic proxi'mity."m | Judge_d against the previously-discussed
criteria, CRORIP, througn Ms. Burton, Ms. Merrill,.and‘,Ms. Codriansky,_has made a snOWing
' sufﬁcient to satisfy the requirements of 10 CFR § 2.309 with resj)ect to standing.*!

IV. PETITIONER’S PROPOSED CONTENTIONS ARE INADMISSIBLE

_ \
A. Appllcable Legal Standards and Relevant NRC Precedent

1. = Petitioner Must Submlt at Least One Admlss1ble Contentlon Sum)orted by an'
Adequate Basis

. As explalned. above, to intervene in an NRC licensing proceeding, ‘a petitioner must
propose at :leas’t one admissibie contention.”> The NRC will deny a petition to intervene and
request ‘~for hearing from a petitioner who has .s'tanding but has not proffered at least ene
admissible contention.43_ As the Commission has Observed, .'.“[iv]t is the responsibility of the

~ Petitioner to provide the necessary inforrnatio_n to satisfy the basis requirement for the admission.

-0 Ms Burton states that her Petltlon is filed pursuant to 10 C.FR. §§ 2. 309(d) and (e) the former pertalmng to
intervention as a matter of right, the latter, as a matter of discretion. The Petition, however, is devoid of any’
" -discussion of the various criteria set forth in § 2.309(e), and, thus, warrants no further discussion in this Answer;
: mtervennon as a matter of discretion is unwarranted unsupported and should be summanly denied. .

- * There is, however no correspondmg mdlcatlon, other than the assertion by Ms. Burton'in her Declaration (at

9 15) that the organization has-in turn authorized her to represent it. With no other information about the
.CRORIP orgamzatlon———rts structure and leadershlp—havmg been provided by Ms. Burton, if, notwithstanding
the other flaws in CRORIP’s petition, discussed below, it is permitted to intervene in this proceeding, that
shortcoming should be remedied. See Ga. Power Co. (Vogtle Electric Generating Plant, Units 1 and 2),
LBP-90-29, 32 NRC 89, 92 (1990) (A group represented by a member must demonstrate that it has authorized
the particular member to represent it.).

2 - See 10.C.F.R. § 2.309(a).. _ } .
* Fla. Power & Light Co. (Turkey Point Nuclear Power Plant, Units 3 and 4), CLI-01-17, 54 NRC 3, 5 (2001).
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of its contentions and demonstrate that a genuine dispute exists within the. scope of this
proceeding.”‘_14 Additionally, “[a] contention’s proponent, not the licensing board, is responsible
for 'formulating' the contention and providing the necessary information to satisfy the basis
3945 - -

requirement for the admission of contentions.

2.. Proposed Contentlons Must Satlsfv the Requlrements of 10 C F.R. 6 2. 309(ﬂ to
be Admissible

Section 2.309(f)(1) reqtlires a petitioner to “set forth with pa‘rticuvlarit'y the contentionsv
sought Itobbe_ raised,”_' and with resnect to each content_ion proffered, ‘satisfy six- criteria, as -
discussed in detail below. An adn.lissihle.' clon'tention must:. (1) provide a speciﬁc statement of
‘the legal or factual issue sought to be raised, (2) prov1de a brief explanatlon -of the basis for the
contentlon 3) demonstrate that the issue ralsed is w1th1n the scope of the proceedmg,.
(4) demonstrate that the issue raised is matenal to the findings the NRC must make to support
the action that 1s_1nvolVed in the proceedlng; (5) provide a conc1se statement of the alleged facts :
or expert opinions, ‘including references to specific so‘u’rces\ and documents '.that support the
. petitioner’s_oositionjand upon which the oetitionet intends to" rely; and (6) provide .sufﬁcien_t:‘
information to show that a genuine dispute exists with regard to a material issue of law or fact.“.6
~ The pnrpose of the contention rule is to “focus 11t1gatlon on concrete issues and result 1n a-
clearer and more focused record for decision.”’ The Commlssmn has stated that it “should not
haVe to. expend resources. to supnort the -.hearing proceSs unless there is van issue that is
248

- appropnate for and susceptlble to, resolut1on in an NRC hearlng Thus, the rules on‘

Balt. Gizs & Elec. Co. (Calvert Cliffs Nuclear Power Pl‘ant Units 1 and 2), CLI-98- 14, 48 NRC 39, 41 (1998).
Statement of Policy on Conduct of Adjudicatory Proceedmgs CLI-98 12,48 NRC 18, 22 (1998)

9 See 10 C.F.R. § 2.309(f)(1)(i)-(vi). _

*7" Final Rule Changes to Adjudlcatory Process, 69 Fed. Reg 2182, 2202 (Jan. 14 2004)

®

45
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‘contention admissibility are “strict by design.”*’ Failure to comply with any one of the six

admissibility criteria is grounds for the dismissal of a contention.”

a.  Petitioner Must Speciﬁcally State the Issue of Law or Fact to Be Raised _
A 'petitioner must “provide a specific statement of the issue of law or fact to be raised or
.con‘_t.ro'verted.”51 The petitioner must “articulate at tne outset the specific isSues’[it] wi.sh[es] to"
V'lvitigate as a prerequisite vto gaining formal admission- as [a party].”.5 2 '-Nameiy, an ‘;admissiblle
R 5. eontent'ion'rnust expla_in,j with speeiﬁCity, par'ti'culer s'a'fet).' or legal neaSone. requiring rejection of -
“the contested.v [application]._’."5 > The contention rules “bar eontentions where netitioners have only

‘what amounts to generalized suspicions, hoping to substantiate them later.’”54

b.  Petitioner Must Briefly Explain the Basis for the Contention
- A petitioner must provide “a brief explanation of the basis for the contention.”> This.
256

" includes “sufficient foundation” to “warrant further ‘exploration. Petitioner’s explanation

- serves to define the Scope of a contention, as “[t]he reach of a contention necessarily hinges upon -

@ Domlmon Nuclear Conn., Inc. (Mlllstone Nuclear Power Station, Units 2 and 3) CLI1-01-24, 54 NRC 349, 358
(2001), pet. for recons. denled CLI-02-1, 55NRC 1 (2002) : '

" See Final Rule Changes to Adjudicatory Process, 69 Fed. Reg. at 2221; see also Przvate Fuel Storage LLC
o (Independent Spent Fuel Storage Installation), CLI 99-10, 49 NRC 318, 325 (1999) ' '

LU 10 CER: § 2.309(R)(1)G).
52 Duke Energy Corp. (Oconee Nuclear Statlon Units 1, 2 and 3), CLI-99 11, 49 NRC 328 338 (1999).

' Millstone, CL1-01-24, 54 NRC at 359-60.
54

50

Duke Energy Corp. (McGulre Nuclear Statlon Units 1 and 2; Catawba Nuclear Statlon Units 1 and 2) CLI- 03-_
17, 58 NRC 419, 424 (2003) (quoting Oconee, CLI-99-11, 49 NRC at 337-39).

10 C.F.R. § 2.309(f)(1)(ii); see Rules of Practice for Domestic Llcensmg Proceedmgs - Procedural Changes in
" the Heanng_Process 54 Fed. Reg. 33,168,.33,170 (Aug. 11, 1989).

- Pub. Serv. Co of NH. (Seabrook Sta’non Umts 1 and 2) ALAB-942, 32 NRC 395, 428 (1990) (footnote
. ormtted) : .

55

56
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c 62

its terms coupled with its stated bases.”’ The Board, however, must determine the ad_misSihility :

of the contention itself, not the admissibility of individual “bases.””®

¢. . Contentions Must Be Within the Scope of the Proceediﬁg :

» A‘petitioner. must demonstrate “that the issue raised in the contentioh is'\tvit_hin the scope
of the: proceedin'g'.”59 The'scop'e of the.proceeding is deﬁneo by the Commissioh’.s notice of
opportumty for a hearing and order referrmg the proceedmg to- the Board 60 (The scope of

- license renewal proceedlngs in partlcular is dlscussed 1n Section IVB znﬁa) Moreover,
‘ contentlons are necessarlly limited to issues that are germane to -the specrﬁc applrcatlon pendlng
before the Board.®' Any contention that falls outside the speciﬁed scope ovf the proceeding must
be rejected.®? |

_.A contention that challenges any NRC rule (or seeks to litigate a matter that is, or cleariy'

. isabout to become, the subject of a rulemakirrg) 1s outsrde the vscOpe of the proceeding because,
‘absent a waiver, “no rule or"regulation of the Cornmission e is subject to attack . . . in‘-an'y
adjuoicatory jp.roceedin‘g.”é,3 This includes corrten‘tions- that a'dvocate' stricter requirements than -
agerrcy rules‘ irrrpose or that-otherw_ise seek to litigate a generic determrnation established by a
Commission rulemakinhg.64 Slmllarly, any contentron that collaterally attacks apphcable

statutory requlrements or the basic structure of the NRC regulatory process must be reJected by

57

Pub. Serv. Co. of N. H (Seabrook Station, Units 1 and 2), ALAB 899, 28 NRC 93, 97 (1988), aff d sub nom.
Massachusetts v. NRC, 924 F.2d 311 (D.C. Cir. 1991), cert. demed 502 U. S 899 (1991).

- See La Energy Servs., L.P. (National Enrichment Famhty) LBP-04- 14, 60 NRC 40, 57 (2004) {“licensing
boards generally are to htrgate contentions’ rather than ‘bases”’)

¥ 10 CF.R. § 2.309(H)(1)(ii).

60

- 58

See, e.g., Duke Power Co. (Catawba Nuclear Station, Umts 1 and 2), ALAB 825, 22 NRC 785, 790-91 (1985)..
' Yankee, CLI-98-21, 48 NRC at 204 n.7.

See, e.g., Portland Gen. Elec. Co (Trojan Nuclear Plant), ALAB-534, 9 NRC287, 289 n.6 (1979)
8 See 10 CFR.§2. 335(a)

64

See Fla. Power & nght Co. (Turkey Point Nuclear Generatmg Plant, Units 3 and 4), LBP-Ol 6, 53 NRC 138,
159 aﬁ”’d CLI-01-17, 54 NRC 3 (2001).

14



BT/

the Board as outside the scope of the proceeding.65 Accordingly,-a contention that simply states

the petitioner’s views about what regulatory policy should be does not present a litigable issue.®

d. Contentions Must Raise a Material Issue

A petitioner must demonstrate “that. the issue raised in the conten’tion is material to the
ﬁndmgs the NRC must make to support the. actlon that is involved in the proceeding 67 The

| standards deﬁnmg the ﬁndmgs that the NRC must make to support issuance of renewed
' operating licenses in this proceeding are set forth in 10 CFR.§ 54.29. As the Commission has
' obserued, "“[t]he dispute at issue is ‘material® if its resolution would ‘make a difference in the
outcome of the licensing proceeding.’”68. In this regard, “[e]ach contention must be one that, if
' proven, would entitle the pet‘itionerto relief.”69 Additionally, contentions alleging an error or

omission in an application must establish some significant link between the claimed deficiency

and protection of the health and safety of the public or the environment.”

% Shearon Harrzs LBP- 07 -11, 66 NRC at 57- 58 (c1t1ng Phila. Elec Co. (Peach Bottom Atomic Power Statlon
- Units 2 and 3), ALAB 216, 8 AEC 13, 20 (1974)). .

See Peach Bottom ALAB 216, 8 AEC at 20-21 n, 33. W1thm the adjudlcatory context however a petltloner
may. submit a request for waiver of a rule under 10 C.F.R. § 2.335(b). Conversely, outside the adjudicatory

context, a petitioner may file a petition for rulemaking under 10 C FR. § 2.802 or request that the NRC Staff
take enforcement action under 10 C.F. R § 2.206.

9 10CFR.§2. 309(t)(1)(w)
" 68

166 .

Oconee, CLI-99-11, 49 NRC at 333: :34; see also Rules of Practice for Domestic- Licensmg Proceedmgs-—

~ Procedural Changes in the Hearing Process, 54 Fed. Reg. at 33, 172
. ¥ USEC, Inc. (American Centrifuge Plant), Notice of Recerpt of Apphcanon for License, 69 Fed. Reg 61,411,
61,412 (Oct. 18, 2004).

Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station Umts 2 and 3) LBP 04-15, 60 NRC 81, 89 1
- aff’d, CL1-04-36, 60 NRC 631 (2004) '
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e -Contentions ‘Must Be Supported by Adequate Factual Informatzon or
Expert Opinion : :

A petitioner ‘bears the burden to present the factual information or expert opinions -
necessary to support its contention adequately, and failure to do so requires that the contention be

. rej ected.”! The petitioner’s obligation in this regard has been described as follows:
' [Aln intervention petitioner has an ironclad obligation to examine -
the publicly available documentary material pertaining to the

- facility in question with sufficient care to enable [the petitioner] to

- uncover any information that could serve as the foundation for a -
specific contention. Stated otherwise, neither Section 189a. of the
Act nor Section [2.309] of the Rules of Practice permits the filing
of a vague, unparticularized contention, followed by an endeavor .
to ﬂesh it out through discovery against the apphcant or staff 72

Where a petltloner neglects to provide the requ1s1te support for its contentlons the Board may'
. not make assumptlons of fact that favor the petltloner or supply information that is lacklng
“The petitione'r must explain the significance of any factual infomiation upon which it relies.74
With respeet to fatctual information or expt:rt opinion proffered in support of a contention,
“the Board is not to atceept uncritically the assertion that a document or other factual information

s Any supporting materiel provided by

or an expert opinion supphes the bas1s for a contention.
a petitioner, including those portions thereof not relied upon, is subject to Board scrutiny, “both

for vs}hat it do’es' and does not show.””® The Board will examine documents to cohﬁnn that they

' See 10 C.FR. § 2.309(E)(1)(v); Yankee Atomic Elec Co. (Yankee Nuclear Power Statlon) CLI-96-7, 43 NRC’
235,262 (1996).

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB 687 16 NRC 460, 468 (1982) vacated i in
part on other grounds, CL1-83-19, 17 NRC 1041 (1983) (emphasis added)

-See Arlz Pub Serv Co. (Palo Verde Nuclear Statlon Units 1, 2, and 3) ‘CLI-91-12, 34 NRC 149, 155 (1991)
See. Fansteel Inc. (Muskogee Oklahoma Site), CLI-03- 13 58 NRC 195, 204- 05 (2003).

Private F uel Storage, L.L.C. (Independent Spent Fuel Storage Installatlon) LBP 98 7, 47 NRC 142, 181, aff'd '
on other grounds, CLI-98-13, 48 NRC 26 (1998).

- See. Yankeée Atomic Elec. Co. (Yankee Nuclear Power Statlon) LBP-96-2, 43 NRC 61, 90, rev’d in part on
other grounds, CLI-96-7, 43 NRC 235 (1996). .

72

73
74

75

76
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'_ supportthe‘proi)oseci eontention(_s).7’7 A petitioner’s imprecise reading of a document cannot be.
the basis for a litigable contention.”® Moreover,. vague references to documents do not sufﬁcev—~
the petitioner must identify epeciﬁc nOrtions of the documents on Whic}iit relies.79 The mere '
jincorpofation of massive documents vby reference is Similarly un.acceptabie.80
. In_addition; “an expert .opinion that merely states a conclusion (é. g., the application is .‘

,. “deficient,’ ‘inadeouate,’ or ‘\nrong’) without prov_iding. a ;;.ed;voned basis or explanation for that
conclnsion 1is inadequate beca_us'e_'it deprives the Boar.d‘ of the ability to make the necessary,
ré_ﬂective assessment.of the opinion as it is alleged to provide a basis for the contention.”®!

Conclnsory stater_nents eannot provide “snfﬁcient” support for a contention, simply t)eeause they- '

~are made by an expert.sz‘ In short,'-a contention “will be ruled inadmissible if the petitioner ‘has -
: offered no tangible'inf;ormation, ’no experts, no substantive affidavits,’ but insteed only ‘baie ,
(oo83

© - assertions and speculation

S Contentions Must Raise a Genuine Dispute of Material Law or Fact

‘With regard to the requirement that a petitioner “p_roVide sufficient information to show
. a genuine dispute . . . with the applicant . . . on a material issue of law or fact,”®* the
Commission has stated that the petitioner must “read the pertinent pottions of the license -

. application, including the Safety Analysis Report [(“SAR”)] and the Environmental Report

7 - See Vt. Yankee Nuclear Power’ Corp (Vermont Yankee: Nuclear Power Station), ALAB 919 -30 NRC 29 ._
-~ 48 (1989), vacated in part on other grounds and remanded, CL1-90-4, 31 NRC 333 (1990). '
ks  See Ga. Inst. of Tech. (Georgia Tech Research Reactor, Atlanta; Ga;), LBP-95-6, 41 NRC 281, 300 (1995).
Pub. Service Co.of NH. V(Seéb'rooly( Station, Units 1 and 2), .CLI-89-3, 29 NRC 234,_240;41 (1939). |
- See Tenn.. Valley Auth. (Browns Ferry Nuclear Plant, Units 1 & 2), LBP-76-10, 3NRC 209,216 (1976).

Private Fuel Storage, LBP 98-7, 47 NRC at 181 (emphasis added); see also USEC, Inc. (American Centrifuge |
Plant), CLI-06-10 61 NRC 451,472 (2006) (quoting LBP-98- 7 47 NRC at 181).

See American Centrifuge Plant, CLI 06-10,-61 NRC at472.
Fansteel, CLI- 03-13, 58 NRC at 203 (2003) (quoting GPU Nuclear, Inc., CLI-00-6, 51 NRC at 207)
* 10CFR.§2. 309(0(1)(v1)

79

81

82

83
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' [(“ER”)] state the apphcant sposmon and the. petltroner S. opposmg view,’ and explarn why it
: dlsagrees with the apphcant 5 fa petltloner beheves the SAR and the Env1ronmental Report_
| (“ER”) fail to adequately address a relevant issue, then the petitioner is to “explain why the_
applicatron is deﬁ'cient.”86 A contention that does not directly confrovert a position taken by the
| .Vdpplicc»mt in the application is subject to dismissal.®’ .An allegation that sorne aspect ofa license '
_application is “inadequate” or “unacceptable” does not give rise to a genuine dispute unless it is
S ,Supported by facts and a reasoned statemen_t of why the applic'ation is unacceptable in some
| material respect.® |

B. Scope of Subjects Admissible in License Renewal -Proccedin'gs

The scope of a proceeding, and as a consequence the scope of contentions that may be
.-admltted is limited by the nature of the apphcatron and pertinent Comm1ssron regulations.”®
Broadly speaking, 11cense renewal proceedmgs_ concern requests to renew 40-year reactor

' operating licenses for additional 20-year terms. The NRC regulations, governing license renewal

are contained in 10 C.F.R. Parts 51 and 54,

N

. Rules of Prac’uce for Domestic Licensing Proceedlngs — Procedural Changes in the Heanng Process, 54 Fed.
Reg. at 33;170; Millstone, CLI- 01-24 54 NRC at 358. ’ :

85

8  Rules of Practice for Domestrc Llcensmg ‘Proceedings — Procedural Changes in the Heanng Process 54 Fed.

Reg at 33,170; Palo Verde CLI-91- 12, 34 NRC at 156.

-See. Tex Utils. Elec Co (Comanche Peak Steam Electric Station, Unit 2), LBP-92-37 36 NRC 370,384 (1992) °
. (emphasis added). . Further, regardmg challenges to ‘the NRC" Staff’s fmdmgs the Comrmssron has -
- vunequlvocally held that: o

87

The adequacy of the applrcant s license application, not the NRC stafi’ s safety
evaluation, is- the safety - issue in any licensing proceeding, and under

~ longstanding decisions of the agency, contentions on the adequacy of the.
[content of the] SER are not cogmzable ina proceedmg

U.S. Army (Jefferson Proving Ground Site), LBP-06-27, 64 NRC 438, 456 (2006), quoting Frnal Rule, Changes
to the Ad]udrcatory Process, 69 Fed. Reg. at 2202. ' .

See Fla. Power & nght Co. (Turkey Point Nuclear Generatmg Plant, Umts 3 and 4), LBP-90-16, 31 NRC 509 _
521 n.12 (1990).

Statement of Polzcy on Conduét of Adjudicatory Proceedings, CLI-98-12, 48 NRC at 22.

88

89
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- Pursuant to 10 C.F.R. Part 54, the NRC Staff 'cnndu_éts a'te‘chnica.lA revie'_w:o‘f the license.
renéWal- annliaation (“LRA”) to assure that pubhc health and safety requirérnents are satisfied.
' _‘Pursuant to 10 C.F.R. Part 51, the NRC Staff completes. an 'environméntal feview _fpr lice'nsa
- renewal, focuSing upon the potential irnpactsv of an additional 20 years of n‘uclear_'no'wer plant -
_operation. As the vCommissivon has observed, “[Bjoth sets of agency.fegulations derive from
_years of extensive technical study, review, inter-agency input, and pulal_ic'comment.”go In its
2001 Turkey Point decision, the CommiSsion explained in detail, the scope of 'i‘tsv license reneWal

review process, its; regulatory ovafsignt process, and fhc meaning of .“current licensing basis,”_ or
“CLB.”®' Key aapects of that decision and of othér aigrnﬁcant license renewal decisions are -
‘summaﬁzed<belov;'. : | |
| As -fuﬂhe; _explained below, under the gové'.rning’regulations 1n Part 54, the .reyiew o.f
LRAs 1s conﬁned to mattérs relevant to the eXtanded period of Oneration 're’queste.d' by the-
vapplicant-, wnich a’ré not reviev&lfad on a continuing basis under existing NRC.‘insp"ection anci_
'. nversight pfoqesses, including the Reactof Oversight Procas‘s (“ROP’_’). The safety review is
-.l'i'"mited to the plant sySfems; stf'ucturés ‘and qomponénts (as delineated m 10CFR.§ 54.4) that‘
'wil-l require an,aging managemént féview (“AMR;’) for the nérind of .exten(vle'd operation or are.

“subject to a time-limited aging analyses.”” In addition, the review: of environmental issues is .

' 0 TurkeyPomt CLI-01-17; 54NRC at7.

*' See id. at 6-13. Because the CLB miay change whlle the NRC Staff is conductmg its review, each year
.following submittal of an LRA (and at least three months before scheduled completion of the NRC Staff-
review), an amendment to the LRA must be submitted to identify any change to the CLB that materially affects -

 the content of the' LRA, ‘including the UFSAR: supplement. See 10 C.F.R. § 54.21(b). The license renewal

- Updated Final Safety Analysis Report (“UFSAR”) supplement: prov1des a summary of the programs and -
activities for managing the effects of aging and evaluation of time-limited aging analyses (“TLAAs”) for the
period of extended operation. . After issuance of a renewed operating license, the annual FSAR update required
'by 10 C.F.R. § 50.71(e) must include any structures, systems and components “newly identified that would
have been subject to an [aging management review] or evaluation of [TLAAs] in accordance with § 54 21
10 C.F.R. § 54.37(b). . : :

% See 10 C.F.R. §§ 54.21(a) and (c), 54.29 and 5430. -
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llmited by. rule by the generic flndings in NUREG-1437, “Generic Environmental ‘Impact

Stat_ement (“GEIS™) for License Renewal of Nuclear Plants.”

1. Scopeof Safety Issues in License Renewal Proceedings

a. OVerviéw of the Part 54 _Liée’nse Renewal Process and LRA Content

‘The Commission has stated that “[‘a]djudicatory_hearings in individual license rene_\_ival
proceedlngs will_ share the s-'a'r'ne scope of issues as our NRC :Staff review, for our hean’ng Vprocess
(like our Staff's :review) necessarily exam_ines only. the que'stions our safety rules make '
perti'nent.”%. The Commission has speciﬁcally limited its safety review to the matters speCiﬁed ,
v 1n 10 C. F R. §§ 54. 21 and 54. 29(a)(2) which focus on' the management of aging of certaln'
systems structures and components and the review of TLAAs. 9 Spemﬁcally, apphcants ‘must
“demonstrate how their programs w111 be effective i in managmg the effects of aging durlng the
proposed period of extended oper_at1on,” ata ‘-‘detalled . component and structure level,’ rather:
'th_an atfa more generalized -‘system level.””® Thus, the “potential detrimental effects of aging
that are' not routinely addressed- by ongoing regulatory oversight programs” is the issue that
. defines the scope of the safety review in 11cense renewal proceedrngs
| The NRC’s 11cense renewal regulat1ons dehberately and sen51bly reflect the dlstrnctlon

between agmg management issues, on the one hand, and the ongoing regulatory. process

? " Seeid. §§ 51, 71(d) and 51 95(c).

% Turkey Point, CLI-01-17, 54 NRC at 10; see also Final Rule Nuclear Power Plant License Renewal Revisions,

- 60 Fed. Reg. 22,461, 22,482 n.2.

See Turkey Pomt CLI-01- 17, 54 NRC at-7-8; Duke Energy ‘Corp. (Mchre Nuclear Statlon Units 1 and 2) ‘
" CLI-02-26, 56 NRC 358, 363 (2002)

T urkey Poznt CLI-01-17, 54 NRC at 8 (quoting Final Rule Nuclear Power Plant License Renewal; Revrsrons
60 Fed. Reg. 22,461, 22,462 (May 8, 1995)). If left ummtlgated detrimental aging effects can result from, for
example, metal fatrgue erosion, corrosion, thermal and radiation embrittlement, rmcroblologlcally induced -
. effects creep, and shrmkage See Turkey Point, CLI-01-17, 54 NRC at 7-8.

97 Id.at7.

95

96
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-(e.- g., security and emergency planning issues) on the other.”® The NRC’s long-standing license
réﬁéwal framework is premised ﬁpon the notion that (with the exception of aging mahagement
i.ssues, the NRC’s ongoing regulatory process is adequate to ensure that the CLB of operating
| plants provides and maintains an acceptable level of safety.” For that reason, the Cdmmission
explained in Turkey Point:

_ [CLB is] a term of art comprehending the various Commission

requirements applicable to a specific plant that are in effect at the

time of the license renewal application. . . . The [CLB] represents

‘an “‘evolving set of requirements and commitments for a specific

plant that are modified as necessary over the life of a plant to

“ensure continuation of an adequate level of safety.” 60 Fed. Reg.

at 22.473. Itis effectlvely addressed and maintained by ongomg
' agency oversight, review, and enforcement. 100

Fo; that reason, the Commission concluded that requiring a full reassessf‘nentAof safety
, issues that were “thoroughly revicwea when the facility was first licéﬁsed” and cbnﬁnﬁe’to be
...""r.outin.ely mvonit‘ored. and assessed-by ongoing 'agenc'y‘(;versight and agency—man’datéd licensee
programs” would be “both unnecessary and \ivaste.ful.”m1 Therefore, the Cofﬁmissi_on reasonably
-refused to “fhrow open the ﬁ.l_ll:_gamut of provisiqns in a plant’s current licénsiﬁg basis to re-
- analysis during the license Fenéw_al re\.fiew."’lo2 |
" In accordance with 10 C.F.R. A§§ 54.19, 54.21, 54.22, 54.23, énd 54.25, an LRA ﬁust
-.vcontai.lil genefal inforr'nétion,. an FIntegrated Plant Asse-ssment.(“IPA”)\,'ah cﬂr;iiuation of _TLAAs;'a:

._'lsu'ppleme.nt :to.the plant’-s!fUpdated Final Safety. Analysis R‘eport. (“UFSAR”) (and periodic

Specifically, in developing Part 54, the NRC sought “to develop'a process that would be both efficient, avoidmg
duplicative assessments where possible, and effective, allowing the NRC Staff to focus its resources on the most
significant safety concerns at issue during the renewal term.” Id. at7.

See Final Rule, Nuclear Power Plant License Renewal 56 Fed. Reg. 64,943, 64, 946 (Dec 13, 1991 The term' 4
- “current licensing basis™ is defined in 10 C.F.R. § 54. 3 See also 10 C.F.R. §§ 54.29, 54. 30

' Turkey Point, CLI-01-17, 54 NRC at 9.
~ " Turkey Point, CLI-01-17, 54 NRC.
192 7719,
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103

changes to the UFSAR and'CLB)' during NRC review of the application, changes to:the plant_’s .v
‘Techmcal Spemﬁcations to manage the effects of aging during the extended period of operation, -
’» and a supplement to the ER that comphes with the requirements of Subpart A of Part 51.'%
AnIPA is a licensee assessment reviewed by the NRCthat demonstrates that a nu‘clear-_
power 'plant’:s structures and compOnents i_e'ciuiring aging -management review (“AMR”) m ‘
_r aéCotdance with 10 C.F.R. § 54.21(a) for license renevi/al'haue been identified and that “aotions
» :_have been identified and have been or will be taken . . . such that there i_s reasonable assurance
A that the activities authorized by the renewed license will continue to be conducted in 'acvcorda_nce-
With the CLB . .. .._”104 “Only passive,. lon'g-lived structures and components are subject to
AMR.”'% Passive structures and components are those that perfoi’m their intended functions
. without mouing p'arts or changes in conﬁguration (e.g., reactor vessel, piping; steam generators), |
| _and. are not subject to replacement based on a qualiﬁed life or s_peci_ﬁed time period (i.e., “long-v.
liued” structures and components). The TLAAs involve m—scope systems, structures, and
components; consider the effects of agmg, and mvolve assumptlons based on the origlnal |

106

40-year operating term. - An apphcant must (i) show that the original TLAAs will remain Valid

fof the extended operation period; (ii) modify and extend the TLAAs to apply to a longer term,

NRC - guidance for the license renewal process is set forth in the Generic Agmg Lessons Learned Repon
(NUREG 1801) (“GALL Report”), the Standard Review Plan for License Renewal (NUREG-1800), and |
Regulatory Guide (“RG”) 1.188, Standard Format and Content fot Applications to Renew Nuclear Power Plant
Operating Licénse. NUREG-1555, Standard-Review Plans for Environmental Reviews for Nuclear Power

Plants, and its supplement, provide guidance for 1mplementmg 10 C.F.R. Part 51 environmental requlrements
whlch ensure compllance w1th NEPA :

104 ,IOCFR § 54.29(a).
195 Seeid § 54.21(a)(1).
1% Seeid. § 54.3. -
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sﬁch as '60 years; or (iil) otherwise demonstrate_tﬁat thé éffects of aging’- will bé adequately
| rﬁana_ged during the revnew_z‘ll'term.1,07 |
| To méét the requiréments- of Part 54, applicanfs generally rely u'poﬁ existiﬁg programs, -
such as 'insbectio_n, te'sting and qualification programs. = Some new activities or program
éugmentations alsqymay be necessary fqr purpbsé’s of liéense rengwél (e.g., one-time inspections |
of ,stru@:tures or'co-mp'(.)nents). The:NRC’s GALL Report, Wﬁicﬁ provides the technical basis forv
- £he Standérd Réyie’w Piari for Lic?nse Rgnewal, contains the NRCA Staft’s generic evaluatiohv of
a éxisting plant pré’grams vand ddéurrients the technical bases for deterrﬁining the ad_equécy of -
ekisting prograrhs, with or without modification, in_.order to effectiveiy manage the effects of
aging dur.in.g. the périod of extended plant operation. The evaluation results documented in theA

| GALL Report in&icaté that many.e'xisting programs are adequate to manage the agiﬁg effects for |
| par'ticularjstruéture.s‘ or cor>nponentsv for license reniewal without change.'® The GALL Report
also ¢ontainé reboﬁimendations chcerning’sl-)eAciﬁc a_rea's for whicfl existing programs shoqld be
éugménted :for license ;ene@éi.log Thus, programs.that are cqnsistent with the GALL Report a_re:

- generally accepted by the Staff as adequate to meet the licensé renewal rule.''°

b. Scope of Adiudicatofy Hearings on Part 54 License Renewal Issues
Coh_tentions seeking to challenge the adequacy of the CLB for the IPEC facility are not

" yithin the scope of this license renewal pfo‘cee‘ding.111 - Likewise, the question’ of whether

1 See id. § 54.21(c)(1).

1% See GALL Report, Vol. 1, at 1.
| -‘09,‘ See id. z;t 4. '
0 Seeid. at3.”

Turkey Point, CLI-01-17, 54 NRC at 8-9, 23; see also AmerGen Energy Co., LLC (License Renewal for Oyster
Creek Nuclear Generating Station), LBP-07-17 (slip op. at 14 n.17) (Dec. 18, 2007) (finding any challenge to -
the CLB ‘to be outside the scope of the proceeding because such issues -are “(1) not germane to aging
management concerns; (2) previously have been the subject of thorough review and analysis; and, accordingly
(3) need not be revisited in a license renewal proceeding.”). :
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Entergy_ls currently in compliance with the IPEC CLB is beyond the scope of this proceeding, '
because “the Cornnrissicn’s on-going regulatory process — wh‘ic'h. includes inspecticn and
enforcement activities — seeks to ensure a licensee’s current compliance with the C'LB.”“Z. In
: tlns regard the ASLB recently stated that “momtonng is not proper subject matter for hcense
extenswn contentlons w13 Thus for example under 10 C.F.R. § 50.47(a)(1), issues pertalmng to -
emergency planning are excluded from_cons1derat1on in hcense renewal proceedmgs, because
_ [e]mergency planning is, by 1ts very nature .nezther germanc to age-related degradatzon nor

unique to the p_eriod covered by the . llcense renewal applzcatzon »114

-2 | Scope of Environmental Issues in License Renewal Proceedings
* The NRC has promulgated regulations, 10 C.E.R. Part 51, to implement NEPA. In 1996,

the Commission amended Part 51 to address the scope of its environmental review for LRAs.'"-

'To make Part 51 more efficient and focused, the NRC divided the environmental brequ‘irernents
for license renewal into generic and plant-specific components. The NRC prepared a GEIS to
:evaluate and _document those generic impacts that are well understood. based on experience

) Igamed from the operation of the' ex1st1ng fleet of U.S. nuclear power plants.!'$

2 Oyster Creek, LBP- 07- 17 (shp op. at 14 1. 17) An example of an ongomg NRC mspectlon and enforcement

-activity is the ROP.

13 Order Denymg Pllgmn Watch’s Motion for Recon31derat10n ASLBP No 06-848-02-LR, at 5 (Jan 11, 2008)

(citations ormtted) (emphasis added)

- Y. Dominion Nuclear Conn Inc. (Millstone Nuclear Power Statlon, Units 2 and 3), CLI-05-24, 62 NRC at 561 '

(2005).

113 See Final Rule, Envuonmental Review for Renewal of Nuclear Power‘Plant Operating Licenses, 61 Fed. Reg .

28,467 (June 5, 1996), amended by Final Rule, Environmental Review for Renewal of Nuclear Power Plant
Operating Licenses, 61 Fed. Reg. 66,537 (Dec. 18, 1996). :

18 See NUREG-1437, Generic Envuonmental Impact Statement for License Renewal of Nuclear Plants, Final

Report, Vols. 1 & 2 (May 1996), available at ADAMS Accession Nos. ML040690705 and ML040690738.
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Genenc issues are 1dent1ﬁed in the GEIS as “Category 1” impacts u7.

’Ihese are issues on
which the Commission found that it could draw ‘generic conclusrons applicable to all ex1st1ng‘ '
- nuclear power plants ortoa speCiﬁc subgroup of .'plants.”118 The Commission concluded_that :
.such issues 1nvolve env1ronmental effects that are essentlally s1m1lar for all plants and thus
:they need not be assessed repeatedly on a site- spe01ﬁc ba51s »19 The NRC has codified-its
~ generic ﬁndings in Table B 1 Appendlx Bto Subpart A of lO C.F.R. Part 51 |
Under lO CFR. § 51. 53(c)(3)(1) a llcense renewal apphcant may, in its site- specrﬁc .

: ER 120 refer to and in the absence of new and 31gmﬁcant information, adopt the genenc

'environmental impact ﬁndings found in ‘Appendix B, T able B-l, as Category 1 issues. An -

applicant, however, must address environmental issues for which the Comimission was not able

2 Speciﬁcally,‘ an ER must “contain analyses of the :

-to make generic environmental' findings:"
environmental impacts of the proposed action, includin'g the impacts of reflirbishinent activities,
if any, associated with license renewal and the impacts of operation.during the renewal termi,” for

those issues listed at lO CFR: § 51 53(c)(3)(11) and 1dent1ﬁed as “Category 2 or' “plant' '

'spe01ﬁc . issues in Table B-1."2 .

" GEIS, Vol. 1, at 1-5 to 1-6. e
s Turkey Point, CLI-01-17, 54 NRC at 11 (c1t1ng 10CFR. Part 51 SubpartA App B)

'.119 Id.' )

12 NRC regulations require an LRA to include an ER describing the envuonmental 1mpacts of the proposed action - -

* and alternatives. See 10 C.F.R. §§ 51.53(c), 54.23. The ER is intended to assist the NRC :Staff prepare the
agency’s’ independent environmental impact statement. See Curators of the Univ. of Mo., CLI-95-8,

. 41 NRC 386, 396 (1995)(citing NRC regulations). The NRC Staff ultimately prepares a draft and final site- : '

~ specific-supplement to the GEIS for each plant using the ER and other mdependent sources of information. See
. 10 C.FR. §§ 51. 71(d) 51.95(c). ‘

21 10 CFR. §‘51.53(c)(3)(n).

122 The Commission has described those issues as inVOIVing environmental impact severity levels that “might differ

significantly. from one plant to another,” or impacts for which additional plant- spec1ﬁc mitigation measures
should be consrdered T urkey Point, CLI-01-17, 54 NRC at 11.
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~ Furthermore, in its ER, an applicant must include “any new 'and significant information -
regardlng the env1ronmental 1mpacts of l1cense renewal of which the apphcant is aware,” even 1f ‘

a matter would normally be c_onsidered a Category 1 ’.issue_._ 2 The supplement to the GEIS

similarly must include evaluations of site-specific Category 2 impacts and any “new and

~ significant information” regarding generic Category 1 impacts.'**

NRC regulatory guidanee
deﬂnes “new and significant information” as Ifollows:

v(l) information that identifies a significant environmental ‘issue |

that was not considered in NUREG-1437 and, consequently, not

codified in Appendix B to Subpart A of 10 CFR Part 51, or (2)

information that was not considered in the analyses summarized in .

NUREG-1437 and that leads to an impact finding different from

that codified in 10.CFR Part 51.'%

In the ongoing Vermont Yankee and Pilgrim license renewal proceedings, the presiding
Llcensing Boards discussed the regulatory history of the “new and significant informati_on”’ -
126

provision, and a_pplied that'p'rovision in rejecting ce.rtain'proposed contentions. > In short, when -

first proposed, the NRC’s Part 51 license renewal'environrnental regulations did not include_ the
9127

| . current provision, 10 C.F.R. § 51 53(c)(3)(1v) regarding “new and significant information.

The NRC added the prov1s1on in response to suggestions by the Env1ronmental Protect1on_" -

123

10 C.F.R. § 51.53(c)(3)(iv); see also T urkéy Pomt CLI-01- 17 54 NRC at 11; Duke Energy Corp. (McGuire
-Nuclear Station, Units 1 and 2; Catawba Nuclear Statlon Units 1 and 2), CLI-02 14 55NRC 278, 290 (2002)

w0 CFR. § S1.53()(3)(iD); (¥)
125

~

RG 4.2, Supp. 1, “Preparation of Supplemental Envnonmental Reports for Applications to Renew Nuclear

_ Power Plant Operatmg Licenses, 4.2-S-4 (Sept. 2000), avallable at ADAMS Accession No. ML003710495 .

(“RG4.251”). See also Nat’l Comm. for the New River, Inc. v. FERC, 373 F.3d 1323, 1330 (D.C. Cir. 2004). .
(referring to “new information [regarding the action which] shows that the remaining action will affect the -
quality of the environment ‘in a significant manner or to a srgmﬁcant extent not already consrdered’”) (quotmg
Marsh v. Or. Nat. Res. Counczl 490 U.S. 360, 374 (1989)).

See Entergy Nuclear Vt. Yankee LLC. (Vermont Yankee Nuclear Power Station), LBP- 06- 20, 64 NRC 131,

- 155-59 (2006), aff'd, CLI-07-3, 65 NRC 13, recons. denied, CLI-07-13, 65 NRC 211 (2007); Entergy Nuclear
Generation Co. (Pilgrim Nuclear Power Station), LBP-06-23, 64 NRC 257, 288, 294-300 (2006) aﬁ’ d,
CLI-07-3, 65 NRC 13, recons. denied, CLI-07- 13, 65 NRC 211 (2007)

See Proposed Rule, Envrronmental Review for Renewal of Operatmg Licenses, 56 Fed. Reg 47 016,
47,027- 028 (Sept. 17, 1991) ‘

126
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Agency (“EPA”) and the Council on EnvirOnm.ental Quality (“CEQ”) that the NRC expand “the
| ,framework for cons1derat10n of s1gmﬁcant new information. »128 At that t1me in SECY- 93 032
the NRC Staff had explamed that addmg Sect1on 51 53(c)(3)(1v) Would not affect license renewal_
'adJudlcanons because [1]1t1gat10n of env1ronmental issues in a hearing w1ll be limited to |
'unb'ounded: category 2 and category 3 issues unless the rule is suspended or w_alved.”129 Ina
B public briefing ,conceming SECY-93-032, as Well as the EP-A.'and CEQ comments, the NRC
‘confirmed that a successful petition for rulemaking (if the new information Was'generic.), or a.
petition for a rule waiver (lf the new infor‘mation‘vwas plant—speciﬁc); would be necessary to
| litigate previously-determined generi‘c ﬁndings at NRC,adjudicatory hearings_ on LRAs.13 o The
Commission ultimately approved the changes to'the proposed rule and specifically en'dorsed
- ‘SECY 93 032.13! The Statement of Considerations for the ﬁnal rule refers to SECY 93-032. 132
In T urkey Point, the Comm1ss1on reaffirmed the forgoing conclusions in a formal
vadjudicatory decision'*® and summarized, the appropriate procedural vehicles for “revisiting”
generlc environrnental deterrninations relevant to license renewal as follovvs:
Our rules thus provide a number of opportunities for individuals to
alert the Commission to new and significant information that might
render a generic finding invalid, either with respect to all nuclear
power plants or for one plant in particular. In the hearing process,

for example, petitioners with new information showing that a
generic rule would not ~ser‘ve its purpose- at a partic_ular plant may

128 Fmal Rule Envuonmental Rev1ew for Renewal of Nuclear Plant Operatmg L1censes 61 Fed Reg. at 28 470

12 - SECY-93-032, Memorandum from James M. Taylor, Executlve Director for Operations (“EDOQO”), to the

Commissioners, “Subject: 10 CFR Part 51 ‘Rulemaking on Environmental Review for Renéwal of Nuclear

- 'Power Plant Operating Licenses” at 4 (Feb. 9, 1993) at 4, available at ADAMS Accession No. ML072260444.
' .(Category 2 and 3 issues were eventually combined into Category 2). '

30 See Pub. Meeting Tr., Briefing on Status of Issues and Approach to GEIS Rulemaking for Part 51, at 20-22

- -(Feb. 19, 1993), avazlable at ADAMS Accessmn No. ML072070193.
B3 See Mémorandum from Samuel J..Chilk, Secy, to James M. Taylor, EDO (Apr 22 1993) available at ADAMS
Accession No. ML003760802.

132. Final Rule, Envxronmental Review for Renewal of Nuclear Plant Operatmg Llcenses 61 Fed. Reg at 28 474

Turkey Point, CLI-01-17, 54 NRCat 12,22-23 (2001)

133
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seek a waiver of the rule. See 10 C.F.R. § [2.335] [internal citation
omitted]. Petitioners with evidence that a generic finding is
- incorrect for all plants may petition the Commission to initiate a
~ fresh rulemaking. See 10 C.F.R. § 2.802. Such petitioners may
.+~ also use the SEIS notice-and-comment process to ask the NRC to
forgo use of the suspect generic finding and to suspend license
_renewal proceedings, pending a rulemaking or updating of the
GEIS. See 61 Fed. Reg. at 28,470; GEIS at 1-10 to 1-11."*

Accordingly, the Comrhission has held—moét recently in the Vermont Yankee and

Pilgrim license renewal prc.)ceedings~—that-because the generic environmental analyses of the
-' GEIS have been incorporated into NRC regulations, “the conclusions of [those] ,ahalys['es] may

- n_bt-be challenged in litigation unless the rule [10 C.F.R. § 51.53(c)(3)(1)] is. waived by the

Commissi_on fof.a’particular proceeding or the rule itself is suspended or altered in a rulemaking

- proceeding.”'*’ The Commission emphasized that “[a]djudicating Cafegory 1 issues site by site

based merely on a claim of ‘neW'and‘s_igniﬁcant__ inforrnation,"would defeat the pu'rposc of

‘resolving generic issues in a GEIS.”"*® In fact, the U.S. Supreme Court has specifically upheld
* the Commission’s authority to discharge its responsibilities under NEPA through generic

| -r-ulemaking;lv3 ’

134

s

.Id at12 (empha51s added).

Vermont Yankee CLI-07-3; 65 NRC at 17- 18 see also Turkey Pomt CLI 01- 17, 54- NRC at 12 Vermont
Yankee, LBP-06-20, 64 NRC at 155-59; Pilgrim, LBP-06-23, 64 NRC at 288, 294-300 Shearon Harris, LBP-

~ 07-11, 66 NRC at 64 (citing the foregoing cases). - The Pilgrim and Vermont Yankee decisions have been

136

137

- See Balt. Gas & Elec. v. NRDC, 462 U.S. 87, 100—01 (1983) (“Administrative efﬁcxency and consistency of

appea]ed to the United States Court of Appeals for the First Circuit in Massachusetts v. NRC, Docket Nos. 07-.
1482 and 07- 1493

Vermont Yankee CLI~07 3, 65 NRC at 21.

decision are both furthered by a generic determination of [environmental impacts] without needless repetition of

R the litigation in individual proceedings.”); see also. Tribune Co. v. FCC, 133 F.3d 61, 68 (D.C. Cir. 1998)

(citations omitted) (“[I]t is hornbook administrative law that an agency need not—indeed should not—entertain
a challenge to a regulation, adopted pursuant to notice and comment, in an adjudlcatxon or licensing
proceeding.”). :
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C. = CRORIP’s Sole Proposed Contention is Not Admissible

CROR[P s sole contention, EC-1, states:

Health risks from the cumulative effects of radiation exposure
'~ traceable to Indian Point routine and accidental releases during the

projected relicensing term are substantial, have not been

adequately accounted- for in the RLA!®® and constitute- new

information which must be but whlch has not been analyzed under
10 CFR Part 51.77

CRORIP bases its proposed contentlon pnnmpally on past releases from Indian Pomt for

the perlod of 1970 to 1993 Wthh it contends makes Indlan Pomt s emissions “the ﬁﬁh highest

of 72 nuclear power stations then operatmg- inthe US. ...,” as well as on increases in “fission

~ gases from fourth-quarter 2001 to 1st quarter 2002 . . . including a 15-fold increase for

Xenon'—13_3.”]40 According to CRORIP, “these facts .provide a basis for concern about the-'

: _pote'ntiél releases of radiation.during the projected relicensing period as the facility ages and
cracks and leaks which have been detected cufrently inevitably'worsen over time.”!*!

CRORIP further alleges that “these. facts also,suggeSt an upward trending of radiological
releases contrary to the RLA [sic], which asserts that radiological-v releases will continue ‘vat-
.‘_current’ levels.”'*? This issue of enViron_ment‘al and health ¢onsequences of radiation is material
‘to the NRC’s license renewal decision, CRORIP contends, because “continued Indian Point
~ operations beyond the current licensingperiod will subject the pUhlic to undue healt_h and safety

v-risks_ which haife not been adequat_ely analy'zed.”143 Citing the_ attsched deelar__ations of J OSeph I

138 .‘Presumably, this reference is to the “Llcense Renewal Application” m1t1a11y 1dent1fied by CRORIP as the

“LRA” (Petition at 1)
_IP.etltIOIl at4. -

o g4

7]

@

" Id at4-5.

139
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L 147

Mangano' (“M‘angano Deolaration”)' and Helen M. Caldroott_ (“Caldicott Dec.l_z.xratidn”;),'144
_ CROR[P asserts that infonnation regarding a purported “statistical link between elevated l‘evels' ‘
of strontiurn-90 detected. in baby teeth of children-li‘ving 1n t}re 'region' Surrounding Indian Point
: and heightened cancer and associated; diseatse',incidenee_in the same region has been made
pubiic?’ and should have been“addressed in the LRA.i45 Mr Mangano,’-_in lhis declaration,
~ incorporates by reference his appended September 12, 2007 report_"entitled, “Public Health RiSk
to'F.airﬁeld Connty of Keeping the Indian Point Nuciear .vReac’tors .Open” (“Mangano Report”).

1. | CRORIP’s Contention is Inadmissible as It Seeks to Raise a Generic Issue
Challenging a Commission Regulation

'Conspicuou_sly abeent from the Petition,v as well as from the 'supportin_g declarations of
Mr.J osepn J. Mangano and Dr. I-.Iele'n'M. Caldicott, is any assertion or information showing that |
ihe applicanthés not and is nOt op_erating Indian Point.Un.its.Z and 3 in accordance with the
Comm_ission_’s requirem‘ents'with respect to radi_ological_ releases.'*® More importantly, there 1s B
" no basis ‘for concluding that the pending apnlication fails to satisfy N‘R'.C‘requi‘rements for license
renewal in 10 CF.R. Part 54 | V |

To the contrary, it is evident from tne -Petition, as well as from the declarations of

Mr. Mangano and Dr. Caldicott, that despite the inclusion of references to Indian Point in their

r_naterial_s147 and the bald assertion that the information is new, the issue CRORIP wiéhes to rai'se_

is clearly a generic matter which challenges a Commission regulation with respect to health

1 Mr. Mangano is Executive Director of the Radiation and Public Health Project. Dr Caldicott is a nhys101an, :
certified as a member of the Royal Australasian College of Phys1c1ans in Pediatrics -and a diplomate of the
Amencan Board of Pediatrics. o :

.

145 ,Peuuon,at 5.

_'?‘*_6. ‘See 10 C.F.R. Part 20.

For that matter, it is not evident that either Mr. Mangano or Dr. Caldicott has any familiarity with the LRA or
ER. Neither the declaration of Mr. Mangano nor that of Dr. Caldicott makes any mention.of either document.
- To the extent that Mr. Mangano purports to make specific reference to.Indian Point data in his Mangano
" Declaration and Mangano Report, it appears to have been obtained from other mformatlon reported on the NRC :
" website. See, e.g., Declaratron at?2 1]1] 4,5, and refs 1,2,4.
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" effects of low levels of radiation. ‘These deficiencies, ‘indiVidually and 'collectively, render the
contention inadmissible pursuant to 10 C.F.R. §v 2.309(%).
Essentially the same issue that CRORIP seeks to raise here was proffered, and rejected, in" -
the McGuireNuclear Station,: Umits 1 and‘2,A and Catawba Nuclear Stati’bﬁ‘, Units 1‘ arrd 2, licerrse '
R renewal prcceeding 'almost SIX years ago.'®® There, the Board rejected a contention, again
 relying (in part) on studies by Mr. Mangano and by the Radiation and Public Health Project,
' ~similarly seeking to challenge the radiological ‘impact}s of plant operations."”® Specifically, the'
Board found that the matter is appropriately identified as a Category 1 is’sue,s not requiring site-
- specific consideraticrr in individual license renewal environimental reviews. ‘The Board also held
that ‘the petitioner there had failed to establish the existence of special circumstances regarding
‘the speciﬁc matter of that proceeding that might warrarrtwai_ving the regulation at 10 C.F.R:
. §51. 53(c)(3) and App B, Table B-1.° The Board concluded
-The issue is manifestly a generic one, as apphcable to all nuclear
plants as to any one of the plant units at issue in this proceeding.
_Therefore, even were we to consider the documents submitted in
support of the contentions to constitute affidavits as required by
section 2.758(b), we do not find a rule waiver to be appropriate in .
- this proceeding. As the Commission has suggested, the Petitioners
"may wish to present their essentially generic concerns about
radiological impacts through a petition for rulemaklng under' :
_10CFR§280215' »
' The Board’s concluswn in McGuzre/Catawba that the matters are appropnately 1dent1ﬁed as’

_ genenc issues not requmng site- specrﬁc consrderatlon in hcense renewal environmental reviews,

is equally_ appropnate here.

8 Duke Energy Corp (McGuire Nuclear Station, Umts 1 and 2, Catawba Nuclear Statlon Umts 1 and 2),

© LBP-02-4, 55 NRC 49 (2002).
u g .

% Id. at 85-87.

5! [d, at 86-87 (citations omitted).
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Similarly, in the Millstone Nuclear Power Statio’n, Units 2 and 3, license _renew'a13
proceeding, Ms. Burton proffered a substantively similar contention, also supported in part by
'.Mr. Mangano, which was rejected as unrelated to matters material to' license renewal under -
" Part 54.'2 _The contention there was initially rejected bécause_ it consisted of unsupported
, si)eculation, contrary to 10 C.F:R. § 2.309, and, in any event, did not bear on any matter related:
to the detrimental effects of plant e_1gi1‘1‘g.15.3 - The Commission, in affirming the Licensing Board’s
decision denying the petitioner’s 'motion for reconsideration and petition for leave to amend its
j)eti_tion, reiterated its earlier view that the issue the petitioner sought to raise related to

‘operational matters and not to license renewal, and held
~Our license renewal inqu}ry_is narrow. It focuses on “the potential
impacts of an additional 20 years of nuclear. power plant
op'eration ” not on everyday operational issues. Those issues are
“effectively addressed and malntamed by ongoing agency
: overs1ght review, and enforcement.” .

We are saying merely that a license renewal proceeding is not
the proper forum for the NRC to consider operational issues. If
CCAM has information supporting its claim -that Millstone’s

~ operation has caused “human suffering on a vast scale,” its remedy
would not be a narrowly - focused. license renewal hearing, but a
~ citizen’s petmon under 10 C FR. §2. 206 154
And ﬁnally, yet another contention offered by Ms. Burton in a license amendment

‘ ,'-proceedlng, seekmg to address the radlologlcal 1mpacts of operatlon at Mlllstone w1th1n-

regulatory 11m1ts agaln supported by an afﬁdav1t submltted by Mr Mangano was rejected as an

12 Millstone, LBP-04-15, 60 NRC at 90-91, aff’d, LBP-04-22, 60 NRC 379, aff’d, CLI-04-36, 60 NRC 631 (2004).
-See also” Millstone; CLI-06-04, 63 NRC at 37. (“But CCAM does not explain how the release of strontium-90
falls within the framework of a license renewal proceeding, which ‘focuses on ‘the potential impacts of an’
additional 20 years of nuclear power plant operatlon not on everyday operational issues. [c1tat10n omitted]. If -
the Millstone facility were releasing excessive amounts of strontium-90 under its current license, that would be
reason for corrective enforcement " action of an ‘everyday operational issue [under 10 C.F.R. §2. 206]
Millstone, CLI-04-36, supra note 4. [It] would not be a reason for denymg license renewal. ”)

13 Millstone, LBP-04- 15 60 NRC at 91-92.
13" Millstone, CLI-04-36, 60 NRC at 637-38 (citations omitted).
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: _ impermissible cﬁallenge to the Cdmmission’s regulétions in 10 CFR Parts >2O and 5.0.155 In fﬁat
‘ 'pfoceeding, related to a request to remove the Radiologieal Efﬂuentv_. Technical Speeiﬁcaﬁons '
from. the oﬁerating lieense it_self, the pet‘itioner offere‘d the affidavit of Mr. Mangano. There, as.

,.here,_. | |

Mr. Mangano’s affidavit does not make clear whether the
increased effluent releases he alleges (and which he claims will
-cause adverse health effects) will be within regulatory limits or
violate the - Commission’s regulations. If the former,
Mr. Mangano’s assertion represents an impermissible challenge to
the Commission’s regulations, 10 C.F.R. Part 20 and Part 50, that
 establish radlologlcal dose limits. See 10 CF.R. § 2. 758. 156

The Comm1SS1on on review stated:

o They [the petitioners] say they “are prepared to establish through
- expert testimdny that any increase in routine radiological effluent
to the air and water by the Millstone reactors will expose the public
. to greater risk of cancer, immunodeficiency diseases and other
~ adverse health effects.” See Appeal Brief at 4. But routine
permissible releases occur virtually daily, and they do not remain
at a constant level but go up and down routinely. Al such releases
are small and must remain within NRC-prescribed limits.
Regulatory limits on effluent concentrations take into account the
~ - licensee’s need to.make frequent adjustments in releases, while
still imposing absolute limits on both the rate of release and the
dose to the nearest member of the public. The license amendments
at issue here have no bearing on the Licensee’s. ability to make
~ these frequent adjustments. If the Petitioners are objecting to all -
possible routine adjustments in effluent releases, then their claim
- amounts to an impermissible general 'attack on our. regulations
- governing public doses at operating nuclear plants. See 10 CFR.
~ §2.758. Petitioners “may not demand an adjudicatory hearing to
-attack generic NRC requirements or. regulations, or to express
generalized gnevances about NRC policies.” Oconee 49 NRC at .
33 4 157 .

' Northeast Nuclear Energy Co. (Millstone Nuclear Power Station, Units 2 and 3), LBP-01 -10, 53 NRC 273,

“aff’d sub nom. Dominion Nuclear Conn. Inc. (Millstone Nuclear Power Statlon Units 2 ‘and 3), CLI-01-24,
54 NRC 349 (2001), recons. denied, CLI- 02 1, 55 NRC 1-(2002).

15 Millstone, LBP-01-10, 53 NRC at 286- 87_‘(c1_tat10ns omitted).
157 CLI-01-24, 54 NRC at 364 (citing Oconee, 49 NRC at 334).
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_Without attempting to fully catalogue his various submissions and presentations to the
NRC regarding health effects associated with nuclear power plants, Mr. Mangano has presented
vth.e essence of his thesis to the NRC in various forms, ‘including commenfs on environmental -

- impact statements and in Limited Appearance statements regerding the North Anna Early Site -

158

- Permit proceeding (February 2005); >° the Oyster Creek License Renewal proceeding (July 2006

an'd. May 2007);' the Grand Gulf Early Site Permit proceeding (July 2005);'% the Peach Bottom

161

Llcense Renewal proceedlng (November 2001 and July 2002) the Shearon Harris License

Renewal proceedmg (July 2007);'®

the Turkey Point License Renewal proceeding - (July
- 2001);163 and the Diablo Canyon independent spent fuel storage installation proceeding (Julyv '

2007).164 Presehting fundamentally the same hypothesis in numerous proceedings over _mény

v_ years > makes it abundantly clear that the issue CRORIP seeks to raise in this proceedlng is

8 See Pub: Mtg. Tr. (Feb. 17, 2005) (Radiation and Public Health Project, Death Rates in Central Virginia in the

Vicinity of North Anna Nuclear Station (Jan. 19, 2005)), available at ADAMS Accession No. ML050750309.

See Letter from Joseph Mangano to NRC (July 14, 2006), available at ADAMS Accession No. ML062050309;
_Ltd. Appearance Session Tr. 23-27 (May 31, 2007), available at ADAMS Accession’ No. ML071580352;
- Joseph Mangano, Radioactive Contamination and Cancer Near the Oyster Creek Nuclear Reactor (May 31,

_-2007), available at ADAMS: Accession No. ML071650053.

160

159

See Letter from Joseph Mangano to NRC (July 5, 2005), available at ADAMS Accession No. ML051960026. -

181 See E-mail from Joseph Mangano to NRC (Nov. 21, 2001), available at ADAMS Accession - No.

: ML020230268 Pub. Mtg. Tr. 79-90-(July 31, 2002), avallable at ADAMS Accession No. ML022390448.

See Joseph Mangano Patterns of Radloactlve Enissions and Health Trerids Near the Shearon Harris. Nuclear -
- Reactor (July 17, 2007) available at ADAMS Accession No. ML072120423; Ltd. Appearance Session Tr. 5- 9 :
- (July 17 2007) available at ADAMS Accession No. ML072040023.

~ See Pub. Mtg. Tr. 93-94 (July 17, 2001), available at ADAMS Accessmn No. ML012270223 GEIS Supp. 5,
" App- A, A-291 to A-307 (Jan. 2002) (Comment of the Radiation and Pubhc Health PI‘O_]eCt (July 17, 2001))
available at ADAMS Accesswn No.020280226.

'See E-mail from Joseph Mangano to NRC (July 2, 2007), avazlable at ADAMS Accesswn No. ML071870039

162

164

19" The Radlatlon and Public Health Pioject website includes a list of some 50 articles, letters to editors and other

presentations related to a number of reactor facilities—existing and proposed—nationwide, regarding which

- Mr, Mangano has presented his position (in more summary form) with respect to radiation, nuclear power

" plants, the tooth fair project and the incidence of cancer. See: http://www.radiation. org/press/mdex html. .
Regardless of where the facility is located (or proposed) Mr. Mangano’s theme with respect to the foregomg is

. fundamentally the same.
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generic in nature- and has no _uniqu_e tie to e"ither:: license renewal or to Indian Point, despite its
gy repreSentatidns to the contrary. . | |

: CR:O'R[P‘ itself épharently recognizes‘ that 1ts probdsed contention wbould be barred hy the
| existirig .r‘uvle,' but rather than seeking to propo'se rulemaking, has .submitted,. as a prerequisite te '
’ .eensideration of its 'proposed eentention, its petitiorr seeking a Wai\./er; ptlrsuant to 10 CFR.
§2.335 ("‘Section-Zl..335' Petit_ion’.’). Because of its pir',otal role, the Section 2.335 Petition is B

* addressed first.

a. Waiver of Regitlatione Under Séction 2._335
In order to seek to waive the 'requirem‘ents of arule in a particular .adjudicatory o
A proceeding, a petitioher must submit a petrtioh pursuant to 10 C.F.R. § 2.335.. The requirements..
fora Section 2.335.petiti_on are as follows: N |

- The sole ground for petition of waiver or exceptlon is that special
circumstances with respect to the subject matter of the particular
proceedlng are such that the application of the rule or regulation =

~ (or provision of it) would not serve the purposes for Wthh the rule

" was adopted.'%®

. Further, such a petition,

" must be accompanied by an affidavit that identifies the specific
- subject matter of the proceeding as to which the application:of the
- rule or regulation (or provision of it) would not serve the purposes
for which the rule or regulation was adopted. . The affidavit must
state with particularity the spec1al c1rcumstances alleged to jllStlfy_ '
‘the waiver or except1on requested

If the petltloner makes a prima facze showmg, then the Board shall certlfy the matter to

168

the Comm1ss1on. If there is no przma facze showing, then the matter ‘may not be 11t1gated and

1% 10 C.FR. § 2.335(b).
7. (emphasis added).
188 See id. § 2.335 (c), (d).
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“the pre51d1ng officer may not ' further con51der the matter 169

In this regard, the recent
Commission_decision in the Millstone_ case sets forth a four-part test for Section 2.335 petitions,
- under which the petitioner must demonstrate that it meets each of the following factors for a

" waiver to be granted: '7°.

i. The rule’s strict apphcatlon would not serve the purposes for which [it] was
adopted”; : '

‘ 11 The m0vant has alleged “special circumstances” that were “not considered,
' either explicitly or by necessary implication, in the rulemaklng proceedmg
o leadmg to the rule sought to be waived”; '

iii. Those circumstances are “unique” to the facility rather than “common to a
large class of facilities”; and ’ : - ‘ :

iv. A waiver of the regulation is necessary to reach a “significant safety
problem.”'”" : '

In sumrna'ry, ‘a Section 2.335 petition “can be granted only in unusual and compelling
33172 .

" circumstances.

b CRORIP's Petition Fails to Meet the Criteria of 10 C.F.R. S’ 2.335

The Sectlon 2.335 Pet1t1on (and Nancy Burton s supportmg affidavit) seeks to waive the

: GEIS prepared in support of license renewal NUREG-1437, 1nsofar as that document and “the

53173

,categoncal]exclusmn rule excludes from consideration in individual 'proceedlngs,’ as a

A_;Category 1 issue, radiation exposure, and its use of the “Reference Man” dose models.'”*

R RY) 335(c)
lelstone CLI-05-24, 62 NRC at 560 (empha31s added) (cmng Seabrook, CLI-88-10, 28 NRC at 597)

Mlllstone CLI-05-24, 62 NRC at 560 (cmng Pub. Serv. Co. of N H: (Seabrook Station, Units 1 and 2) '
CLI-89-20, 30 NRC 231, 235 (1989); Seabrook, CLI-88-10, 28 NRC 573, 597 (1988))..

Pub Serv. Co. of N.H. (Seabrook Statlon Units 1 and 2), ALAB 895, 28 NRC 7, 16 (1988) aﬂd CLI-88- 10, -
28 NRC at 597, recons denied, CLI-89-3, 29 NRC 234 (1989).

171
172

. 1 Although the GEIS is the underpinning of the determination that radiation exposure isa Category 1 1ssue it is
presumably the rule, 10 C.F.R. Part 51, Subpart A, App.B at Tbl. B-1 (and 10 C.F.R. § 51.53(c)(3)(ii)), from
"which a waiver is being sought. : ; _ ‘

,Sectlon 2.335 Petition at 1; Affidavit in Support of Connecticut’ Residents Opposed to Rchcensmg of Indian
" Point and Its Designated Representa'nv_e s 10 C.F.R. § 2.335 Petition at 1-2 (*Section 2.335 Affidavit”).

174
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. Measured agamst the foregomg, 1t 18 .plam that. CRORIP s Sectlon 2. 335 Petltlon fails to satisfy
| the requirements warrantmg a wa1ver of the regulat1ons Most fundamentally, the Sectlon 2.335
" Petition fails to substantively address the lynchpin for a waiver%a demonstration that the rule
~ would not serve the lputpose for which it_"was adcpted. |

(i) Considercttion of health effects of radiation in t'ndivid_ual license
renewal proceedings is contrary to I0CFR. §5 I J3(c)(3)

' First,. Ms..Burton,'ln her affidavit, '_reiterates the NRC’svreasoning for adopting the
approach r'eﬂ.ected' in IO‘C.F.R_. § 5l.53(c)(3) with -respect'to the etraluation of 'envirlonmental
"imp_acts threu§h_a GEIS and codification of generic findings as either Category 1 or Crategory 2,
in Table -B;_l 175 She then'.in'covrre,ctly sngge'sts that “the process that produced the GEIS does not
includes, [sic] components such“as public ,inpnt and operational conditicns occun;ing po.st?.
-'-ladovptio_n of the GEIS‘ ... nor prcgress in the _evolution' of standards tovvbetter protect the public- '
heal_‘thband safety from radiological expos_ures to Workers and the public 'off,-site.”ll6 In turn? .the_
. afﬁdavit asserts that reliance on the categorization of this issue as 'Categcry 1, “removes from the
proceedlng arguably the most cr1t1cal issue involved in- continuation of operat1ons during the
l1cense renewal term: the very health of the plant’s workers and the publlc surroundmg the
. _plam.,,m
The afﬁdav1t speculates relymg on Mr. Mangano’ s declarat1on that “Indlan Pomt ]

radlologlcal emissions cannot be completely d1sregarded asa posszble factor in the high levels of

172 Section 2.355 Afﬁdavxt 97.

o % Id q 8. Contrary to Ms Burton s assertion that the “process that produced the GEIS” was not a publ1c process,

the rulemaking codlfymg the generic categorization of environmental issues for purposes of license renewal was .
a notice-and-comment rulemaking, offering the public an opportunity to have input to the rule. See Proposed
Rule, "Environmental’ Review for Renewal of Operating Licenses, 56 Fed. Reg. at 47,016; Final Rule,

- Environmental Review for Renewal of Nuclear Power Plant Operating Licenses, 61 Fed. Reg. at 28,467. In
addition to the traditional notice-and-comment process, the NRC also conducted a number of public workshops
and meetings to solicit public mput As part of this rulemaking, the NRC determined that the GEIS and rule
will be sub]ect to periodic review and revision. -Id. at 28, 468.

" Section 2.355 Affidavit § 14.A.
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strontium 90 found in baby teeth near the ‘plant and the correlatron found between high N
: strontrum-90v levels and elevated cancer incidences in the communities_closest to the plant.”'"®
~ And finally, regarding this factor, the Affidavit states that there have been leaks at the Indian

L . . B . -‘\ .

Point facility since.._publication of the GEIS 1n 1996 and a ‘fp_rospect for covntinued and/or .
' Worsening leakages” in the p’eriod of r_enevval Awhic_h'needs to be considered.”:g. |
| As noted above, the Mangano declaration and_related_report, upon which admission of -
-CROR]P;S contention rests, rnake clear that the issue CROm'seeks to raise is generic in nature,
and that there is ’nothing unique to this license renewal proceeding_that warrants Nvaiver of the
‘categorization, of this issue as Category 1. For- that rnatter, the.Burton Affidavit does not |
explicitly suggest othervviSe.' Mr. Mangano.hasadvanced the. sarne 'fundamental_ hypothesis and
underlying data in connection with numerous licensing actions throughout the country. While. -
»here, he references Indian Point, hlS bottom line rernains ‘the same: radiatiOn releases from J
Vnu"clea‘r power plants operating in conformance with NRC regulations purportedly‘ can _'be.

"correlated with mcreased 1nc1dence of cancer. Thus, similar to the emergency planmng issue in

= - g-lelstone it is plain that 'thlsilssue', to the _extent it rnay have any validity, is not unique here.

e

.Moreover, other than unsupported speculation regarding releases in the future and superﬁcial
, »,citation to Entergy’s.ER 81 there is nothing substantive put forward by CROR[P .to'malre this '.
issue relevant to operatlon of Indran P01nt durlng a penod of llcense renewal

| Notably, Entergy s most recent reports—the 2006 Annual Radroactrve Efﬂuent Release

i ‘Report and Annual Radrologlc_al Environmental Operating Report for 2006,182 submitted to the

1 1d.q 1438 (emphasrs added)
. Id. 914.C.
% CLI-05-24, 62 NRc at 561.
181 The ER is Appendrx E to the LRA:
182 See ER § 4.23.3, at 4-85 (Cumulative Radrologlcal Impacts)
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NRC 1nApr11 2007 aﬁd May 2007>, fespectively—shqw no instance wheré_ Indian Point Units 1,
2,: and' 3 »exceeded NRC requirements Aduri‘n.g that operating ﬁ_eriodL In fact, the Annual
| Radiological Enyi-ro'nmental‘ Operating Report fbr_ 2006 .concludes: -“thé le§els of fadionuclidés '
in the eﬁvirohment surrdundin_g Indian Point were within the historical rahgés, ie., ‘pr'evious.‘ :
lvevels.resulting from natural and 'anthrdpogenic sourées for the detected fadionuélideé. Further, |
Iﬁdian Point_'.o'perations in 2006 did not result _eiposure [Sic] to th/g pﬁblic .greater than

- environmental background levels.”'®

“Plant reléted radionuclides ‘were detected in 2006;
’v'however, residual radioactivity from atmt;)spheric_". weapons tests | and naturally occ‘urring.
= .radioa.ctivit’y wére the predominant sources of radioac’tivity in the saniplés collectéd. -Analysié of ,
the 2006 REMP '[Radio_logical. Environmental -quitoring Program] sample results supi)ort's‘thej
" bprem‘ise that ;adiologiéal effluents were well below regpl'atofy lim.i"t.s.”184 Nothing provided by
CRORIP is tb the c'oritrary.» | | |
As the Cdmmissién state d in Millstone:
' fssues that have felevénce during the‘ térm. of opératioﬁ‘und.er the
existing operating license as well as license renewal would not be
admissible under the new provision of § 2.758 [now § 2.335]

because there is no unique relevarce of the i issue to. the renewal
185
term.

- Mr. ‘Mangano’s declaration, while including some Indian Pbint-speciﬁc inforniation, inthe end, - -
“* .is'based on the same dated information he provided in support of other unsuccessful attempts to

have a similar contention admitted in other proceedings (including license renewal proceedings)

183 'Annual Radlologlcal Envuonmental Operatmg Report for 2006, at 1-2, available at ‘ADAMS Accessmn No .

ML071420088
18414 at 2-2.

T urkey Pomt CLI-05-24, 62 NRC at 561 (c1t1ng Final Rule, Nuclear Power Plant Renewal 56 Fed. Reg. at
'64,961-62 (emphasxs in original).
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in other vareals of the country. 'Now, however, his irlformation is even more dated, as
K 'demorrs’rrated al.)oveih Section TV.C.

Mr. Mahgano’s report incl'ud_es an arnalgem of disassocieted “facts”™ dra%, in some
cases, _frorn assessments of _the effects of atorrric bombs arrd-weapons-testing condtic_ted many'
_dec‘ades ago and assessments of b'eyorrd desigh basis accidents/severe accidents including
| telrorist attacks.'®® This information is therl strurrg together with data annuéliy reported by
) Erltergy, to show the occurrence of releeses of various r‘outin'e radionuclides over time'- releases |
| whrch not surpnsmgly, are sub]ect to ﬂuctuatlon (Mr. Mangano does not suggest though that

whlle subject to ﬂuctuatlon these releases exceeded regulatory hmlts ) From thls and w1th0ut
any further support or, for that matter, qualiﬁeation to offer the opinion, he then leaps to the‘ |
| ‘unsupported -vc_onclusion that “Indian Point is more 'vulrlerable to a meltdown from mechanical
‘failure than most reactors becaus_e of ifs ege o The reactors are also vulnerble to a nreltdown- |
doe to its parts corroding as the.p.lant ages and as the reactors operate much more of the time in N
» recent. years e .”1_.87 ‘Such gross”speculation has been'®® end should be suxrlmarily rejected.
o Moreover, Mr. Mangano’s arlalyses‘ and hypotheses wit_:h respect to health effects have -
| been preViorxsly rejected by the NRC,"® and discredited by the State of New J ersey, Commissionv

~on Radiation Protection, Department of Environmental Protection.'”® The latter, set out in a

186 See Mangano Report, §§ II. A-B LB, IV, V

187 See Mangano Report § ILB.

: See McGuire, LBP-02-04, '55 NRC at 85- 87; Millstone, LBP 04-15, 60 NRC at 90-91; Millstone, CLI 04 36,
- 60 NRC at 637-38; Milistone, LBP-01-10, 53 NRC at 273 ; Millstone, CLI-01-24, 54 NRC at 349.

189

188

See Letter from Chnstopher _L.,Gnmes, Program Dir., License Renewal and Environmental Impacts, Division of
Regulatory Improvements Programs, Office of Nuclear Reactor Regulation, NRC, to Dr. Jerry Brown, -
Radiation and Public Health Project (Jan. 15, 2002) (regarding comments provided by the Radiation and Public

‘Health Project in connection with the Turkey Pomt license renewal), available at ADAMS Accession No.

. ML020150511.

19 See Letter from Dr. Julie Timins, Chair, Comm. on Radlauon Protcctlon to N. J. Gov. Jon Corzine, (Jan. 18,

2006) (regarding state funding of the Radiation and Public Health Project for further analysis of strontium-90 in
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,:44-page report (which includes two earlier .aSSessments of the .Tooth Fairy Project and of the
analysesv and data e‘rnployed) 'goes‘_on at some length to .examine-signiﬁcant’ and material flaws in
the study, and refute its findings. In light of the foregomg, his report cannot prov1de a sufﬁc1ent-
| bas1s for CRORIP s Petition in th1s proceedlng
Likewise, Dr. Caldlcott s declaratlon but for the sweeping generallzatlon 1n Paragraph 8
that everythmg in the following paragraphs of her declaratron applies to Indran Point, and the
. esSentially irrelevant reference to a February 2”00'0 steam generator leak in Paragraph 25, is, at -
bottom, bereft of specific information regarding In'dian Point or the_NRC’s reduirements for
' 'licen"se‘ renewal.' _Rather, Dr. Caldicott’s declaration is, in essence, a generic tutorial with respect

191

'to radiation and related medical hazards. Moreover, nOtwithstahding Dr. Caldicott’s

- credentials, her expertise does not lend support to her ailegations regarding future failures of an
| operational nature that she suggests rnight occur in the renewal perio.d.w2
In' short,»Cl'{ORIP has failed to satisfy the re(iuirements_'of. 10 ‘C.F R. .§Av2.335. While the
© Section 2.335 Petition is accompanied by the affidavit of Nancy' Burton, .that' affidavit falls far |
short of the showing necessary to justify the requested waiver. Withdut any credible substantive
support, the Section 2.335 Petition in superﬁcial terms asserts (1) a policy rationale for
vconsivdering radiationeexposnrefthat failure to consider such eXposnr'es “simply buries the issue”
| A(S..e'ction'2.335 Petition 114.A),"** and @) unsupported “‘fact‘s”—'Strontinm-"'QO found in baby’

"~ teeth and its purported correlation to elevated ‘cancer incidences, “leaks of radioactive material

~ baby teeth of chxldren living near the Oyster Creek Nuclear Generatmg Statxon in New Jersey) avallable at
- ADAMS Accession No. MLO60410476 ‘

: Pl See Caldicott Declaratlon 19 8, 9-23.
192 See Caldicott Declaration 24-25,

193 “By the same token, a contention that simply states the.petmoner s views about what regulatory policy should
be does not present 2 litigable issue. See Peach Bottom, ALAB-216, 8 AEC at 20-21 & n.33.”" Private Fuel
Storage LLC (Independent Spent Fuel Storage Installatlon) LBP 98-7, 47 NRC 142,179 (1998)
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have occurred at the plant since GEIS was enacted [sic] in 1996,” and the claim that there is_: a

These superﬁcial'

g “‘prospect for continued and/or worsening leakages in the relicensing term."’
_ assertlons do not constitute adequate bases for waiver. Further as dlscussed earher the basis put
| i forward by CRORIP for seekmg relief from the existing rule makes clear the generic nature of
" the matter. For that reason, a pet1tion for rulemakmg under 10 C F.R. § 2. 802 not a pet1t10n
under 10 C FR. § 2.335, to allow a challenge to the regulatlon ina spec1ﬁc ad3ud1catlon would:

- have been _the_ appropriate course to-follow

(ii)  Petitioner’s Clazm That The “Re[erence Man” Dose Model Should
Not Be Used Should Be Relected

In regard to use of the “Reference Man model CRORIP contends that it improperly

95_

_.excludes from cons1derat10n the health effects on women and children. On 1ts face, the

foregoing is a generic issue not amenable to -rv_vaiver. More significantly, the use of a given_
‘model 1s addressed only in the affidavit of Nancy Burton,. and not in the declarations of those
who might arguably haye the requisite expertise to addressJ the inatter. This isclearly insufficient N
,to satisfy the requirements that i“T he aﬁidavit_ .mustf state wi'th’ particularié) the special
' 53196 '

.circumstances alleged to justify the waiver or _eXception requested.’

Accordmgly, to the extent CRORIP believes a change to the underlymg regulatlon—

: ,10 CFR. Part 51 Table B 1—-—1s called for because of new 1nformat10n the appropnate course .

' would be through a petltion for rulemaking pursuant to lO CFR §2 802 197 In sum, the.

: Section 2.335 Petition is patently madequate and should be demed

9% Turkey Point, CLI-01-17, 54 NRC at 12 (2001).
195 Burton Affidavit § 16-19.

%10 CF.R. § 2.335(b)(emphasis added).

"7 See Millstone, CLI-05-24, 62 NRC at 561.

)
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2. CRORIP’é'Petition to Intervene Fails to Satisfy 10 C.F.Rz. § 2.309

As fully discnssed above in the contexf of CRORIP’.S Section '2.335' Petition, EC-1 _
'pronoses eoneideratien of an issue which is beyond_ t‘he-. scope Qf this pro.c‘eed_ing. It prese_nte a
. generic issue deci(ied by rule not to warrant speciﬁe veVallna}tioni_n. the context of an individual -.
1ieense reneWal pr.oceeding.198 |

But evenbeyond being a ehalienge te the"regulatiOn, the propesed contention also fails
b_ecauseit lacks the requisite _speciﬁcify with respect to the suvbjectA matter of thlS proceeding;—
impacts attributable to the '>operati'on o_fl,v the Indian :Peint fac_i‘lities..in tlhe period of license

99 Stripped to its essenee, this contention is nothing more than a challenge to the

fe_ne'wal.
Commission’s permissible doses in 10 CFR Part 20, which simply .cannet ee conte‘sfegl in an '
. indiVidualvl_i‘cense 'renewali nfoceeding, sneh as this.”®® Moreover, given the generic .nature and
| _qnestienable r.eli"ability ef its underlying infonnation, CRORIP hae not in any.'way presented any- -
'_“new and significant information” that must be addressed in the ER for license renewal.”"!

- D. CRORIP’Q. Proposed Adt_)pfien' of _Con‘_tentio_ns Must Be R_ej'ected

L Finally, CRORtP states that it “supports and adopte the..contentions of the Attorney
Genefal of ‘New Yofk Riverkeepef Inc. and the Attomey General of Connecﬁcut all as ﬁled on-
v November 30, 2007 and the contentions of Hudson Rlver Sloop Clearwater Inc PHASE and
'FUSE Inc all as ﬁled on December 10,2007.72 As prov1ded by 10 c F.R. § 2. 309(t)(3)

If a requestor/petltloner seeks to adopt the contention of

another sponsoring requestor/petltloner the - requestor/petitioner
- who seeks to adopt the contention must either agree that the

' See 10 CF.R. Part 51, App. B to SubpartA Tbl. B-1.

199 See Millstorie, CLI-05-24, 62 NRC at 561.

200 10 CFR §2. 335(a) see also Turkey Point, CLI 01-17, 54 NRC at 3.
2 Goe 10 CFR. § 51.53(c)(3)(iv): - ‘

202 Petmon at4,
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© sponsoring reqiiestor/petition'er shall act as the representative with
respect to that contention, or jointly designate with the sponsoring -
‘Tequestor/petitioner a representative who shall have the authority to
act for the requestOrs/petitioners with respect to that contention.
Thus, while there may be circumstances in which a petltloner may adopt contentions of another

h petltloner 03

CROR[P s casual assertion satisfies neither the‘requlrement_s:for adoptlon in the_
regulation, nor CommiSSion precedent, fora nnmber of reasons. -
First, contrary to 10 CFR. § 2.309(H(3), '-CRORIP’s' petition fails to reflect any-.
agreement..'with any of the other petitioners regardrng adoption, and- designation of a singie'
A'authvc')ri,zed representative. It Ais, therefore, entirely unclear ‘whether ‘any other party to this
nroceed.ing wants to repreSent CRORIP on such matters, or.vice versa. |
' Seeond, and more fundamentally, CRORIP has not addr'essed other ’aspects pertinent to- |
adoption of contentions; in partieular CRORIP does not discuss whether it may narticipate asa
- party to ‘this proceedlng by srmply adoptlng contentions of another petitioner. ThlS underlylng
issue was addressed by the Comm1s51on In a lxcense transfer proceedlng 1nvolv1ng Indian Pomt :
* Units 1 and 2, in Wthh the partrcrpants the Town of Cortlandt and Cltlzens Awareness Network |
sought to adopt each other’s contentlons There the Commrssron held that where both
‘_ petztzoners have zndependently met the requlrements for part101pat10n the Premdmg Officer may
- ‘provrs1ona11y permlt petltloners to adopt each other s issues early i in the proceedlng 205 If the
pnmary sponsor_ of a contentlon wlthdraws from the proceedlng, the_n the remaining pet1t_1-on_er
‘must demonstrate that it ean-independently littgate the issue. It the petitioner_e_annot mahe such

a showing, then the 1ssue is sﬁbj ect to dismissal prior to h'earin;'g.zo6

w0 CFR.§2. 309(9(3) :
204 See Consol. Edison Co., (Indlan Point; Units 1 and 2) CLI-01-19, 54 NRC 109, 131 33 (2001).
205 Id at132.”
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Third; _incor'poraﬁOn also must be denied to partiéé who merely estaﬁlish sfaridi‘ng @d ‘
_thén attempt'_to incorpqrate issues of other petitioners.””’ As especially pertiﬁent here, ;
ihcérpofatipn by reference is improper in cases Where : a‘ petitioner has ﬁot indepéndently _
éstablished co‘mpiiance with .reqliirements for adrhission on thé basis of its oWri_ pleadings by_ -
submitting ai least bhe adrvnissible-. cbnténtion;the sine qulm non for ény con'sid_e'fation.of _'
adoption of conttan_tions.’zo8 :As the COinmission indicated7 “[o]ur contention-pleading rules are _-
d'es,ignéd,:in part,-'v‘to ensure that full ;djudiéatofy heariﬁgs are tﬁggered only by those ablé to
p;offer at least some mihimal factuai and legal foundation in support 6f their contentions.'”’zoé In
R t:his.proceed.ing, it is c'_le'ar that CRORIP has failed to submit an admissible contention 6f its own_,v :
and, accordingly, cajnnotédopt contentjons sponsored by others.

V.  CONCLUSION

As discussed above, Entergy does not contest thz_it CRORIP has ’standi’ﬁg to -reéreseht its
n members. CRORIP, howevver,.has failed to demonstrate fhat alOCFR.§ 2.335 waiver of Table |
| 'B-t_l, Appendix B fo Subpart A of IQ CFR. Part 51_, insofar as it categorizes routir';e‘r.adiation'
- exposures as -7 a Category 1 iésué,‘and utilizes the “Referen'ce. Man” standard, is wanahted.

CRORIP has also failed to present an'édmissib‘le contention pursuant to 10 C.F.R. § 2.309. | In

27 17 at133.

© 208, Id."’
™[4 (citing Oconee, CLI-99-11, 49 NRC at 334).

-
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o addifion,5'CRORtP has failed to satisfy the requirements for intervention as a matter of discretion.

Aécordingly, CRORIP’s Petition should be denied in its entirefy.
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