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UNITED STATES OF AMERICA .
 NUCLEAR -REGULATORY COMMTSSION
I

ATOMIC .SAFETY AND LICENSING BOARD PANEL

IN THE MATTER OF:

CROW BUTTE RESOURCES, INC. : Docket No.
| 40-8943 "

(In Situ Leach Facility)

Wednesday, January 23, 2008

Teleconference

The above entitled matter convened,

~pursuant to notice, at 3:00 p.m.

BEFORE:
ANN MARSHALL YOUNG, Chair, Administrative Judge
RICHARD E. COLE, Administrative Judge

FRED W. OLIVER, Administrative Judge

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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© APPEARANCES :

" On Behalf of the Applicant, Crow Butte Resources:

‘MARK McGUIRE, ESQ.

of:

605 South. 14" Street
Suite 100

Lincoln, Nebraska 68508

TYSON R. SMITH, ESQ.

Winston & Strawn LLP

A17OO K Street, NW

On Behalf of the Nuclear Regulatory Commission:

(202) 234-4433

Washington, DC 20006

ANDREA Z. JONES, ESQ.

MARCIA SIMON, ESQ.

Office of the General Counsel

Mail Stop 15 D21

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

(301) 415-2246 (Ms. Jones)

(301) 415-1117 (Ms. Barkman)
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STEPHEN COHEN
P;Qject Manager
Mail Stop 7 Ei8
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

(301) 415-7182

On Behalf of the Petitioners, Thomas Cook, Individual;
Slim Bqttes Agricultural Developmeht Cofporation; and
Western Nebraska Resources Council:

DAVID FRANKEL, ESQ.

P.0O. Box 3014

Pine Ridge, South Dakota 57770

dn Behalf of the Petitiomers, Débra Whité Plume and
Owe Aku: |

BRUCE 'ELLISON, ESQ.

P.0. Box 2508

Rapid City, South Dakota 57709

Also Present:
JACOB FROHMAN
RICHARD KATSENBERG
LARRY TEAHON

JOHANNA THIBAULT

NEAL R. GROSS
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

378
P-R-0-C-E-E-D-I-N-G-S
3:07 p.m.

JUDGE YOUNG: All right, this is Judge

Young. Welcome - everyone. I think we’ve all

identified ourselves to the Court Reporter and if
you’ll do it like the last Court Reporter did, you’ll
list all thoseApresent. I'm ﬁalking to the Coﬁrt
Reporter now. Do we need to have everyone identify
themselves again?

THE REPORTER: I have the list. I have
the list made already of everyone who's present, so
it’s up to you whether yoﬁ want them to identify
themselves on the record but I already know who’s
present.

JUDGE YOUNG: Okay, well, just let’s go
through it one more time.

THE REPORTER: Okay.

‘JUDGE YOUNG: This is Judge Young. And
maybe have each person say their own names so that it
will be easier to identify voices.

JUDGE COLE: Yeah, this is Judge Richard
Cole, C-o-l-e.

JUDGE OLIVER: This is Fred Oliver.

JUDGE YOUNG: Going to the staff next.

MS. JONES: Andrea Jones, for the NRC

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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staff -
MS. SIMON: ‘This is Marcia Simon, also for
the NRC staff.

MR. COHEN: This is Stephen Cohen, Project

‘Manager for Crow Butte, NRC staff.

JUDGE YOUNG: This is Judge Young. Did
the staff have anyone else? I can’t recall?

MS. JONES: No, Judge, that’'s it.

JUDGE YOUNG: Okay, moQing to the
Applicant.

MR. SMITH: This is Tyson Smith for Crow
Butte Resou;ces.-

MR. McGUIRE: This isAMark McGuire for

Crow Butte Resources.

MR. TEAHON: Larry Teahon, Crow Butte
Resources.

JUDGE YOUNG: ~ And then for the
Petitioners?

MR. FROHMAN: This i$ Jake Frohman for the
Petitionéré.

MR. ELLISON: Bruce Ellison for
Petitioners Debra White Plume and Owe Aku.

MR. FRANKEL: And David Frankel for Tom
Cook, Western Nebraska Resources Council and Slim

Buttes Agricultural Development Corporation.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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JUDGE YOUNG: This is Judge Young again.

Mr. Frohman, I‘'m not sure -- what’'s your actual role‘
with regard to the Petitioners and Mr. Ellison and:Mrf

Frankel, you can also help clarify. I thought you

‘were more or less just observing or --

MR. FRANKEL: Mr. Frohman is assisting in
note-taking and in helping'with some research. He's
not an attorney of record, your Honor, but he’'s
serving more in a~pa£a1e§al capacity for us.

MR. FROHMAN: That’s correct.

- THE REPORTER: This is the Court Reporter,
I'm sorry, who’s speaking?

MR. FRANKEL: That was David Frankel, I
apologize, David Frankel.

THE REPORTER: Thank you.

JUDGE YOUNG: Okay, thank you. All right,
if everyone -- this is Judge Young again. If everyone
has received our notice of today, we’'ve listed the
items to address that we -- that I found that we
needed to address. After the issuance of that, there
were a couple of other things that came up. One was
I'm not sure I mentioned‘in there whether the parties
wanted to provide any additional briefing on the
terrorism caseé. So that can be a possible number 8.

And then also, pardon me, we didn’'t know

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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wheﬁher the petitioners héd-any'plansbtd’file.an_
amended contention. We didn’t liép that as 5 separate
item. Mr. Ellison or Mr. Frankel, do you have any
intention to file an éctualbamended contention or --
well, do you have ahy intention to do that?

MR. FRANKEL: This is David frankel. Your
Honor[ that’é not something that we’ve had a chance tQ
confer on. |

JUDGE YOUNG: ~We're haQing a hard time
hearing you here.

MR. FRANKEL: (Inauaible).v

JUDGE YOUNG: T stiil didn’t understand.
Are you on .a speake; phone maybe?

MR. ELLISON: Your Honor,'this is Bruce
Ellison. I believe that --

MR. FRANKEL: I’m‘trying to get the best
place to stand. I'm on a mobile phone. Can you hear
me now, yourrHonér?

JUDGE YOUNG: Yes, that'’s good.

MR. FRANKEL: Okay, I was saying that Mr.
Ellison and I have not had a chance to confer with our
clients on that. We definitely observed the manner in
which the Judge reframed some of our contentions and
if it would be helpful, we can file amended

contentions but we just haven’t had a chance to talk

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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-about that, your Honor.

JUDGE YOUNG:.Well,’the reaéon I raised it
was because after I drew up this list, I think i saw
a reference to it,.but the reason for numbers 1 and 2
on the list were to address the éubmissioh of Exhibits
A and B. So that Exhibits A and B would be in the
nature of an aﬁendment tb the support for the first
and second contentions, I guess, and also to the
extent that they were raised for standing.'

On the conténtion issue, as you recall, we

had some discussion about whether the submission of

.those would need to meet the requirements of 10 CFR

Sectioﬁ 2.309(f) (2) or also Section 2.309(c). So I
was not actually trying to suggest that you do file an
amended cdntention but I think the way we were looking
at it was the submission of Exhibits A and B were in
the nature of an amendment to Contentions 1 and 2.

So unless you indicate that you do want to
file an amended contention in addition to that, which
would bring up a whole other set of issues depending
upon what that was, I guess we would just go into
setting deadlines for the things listed, but if anyone
wants to file anything on the terrorism issue --

MR. ELLISON: Judge Young, if I may, this

is Bruce Ellison.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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JUDGE YOUNG: Okay..

MR. ELLISON: If Qe.w’o,uld be able to have
a week for Mr. Frankel, Mr. Frdhman and I to éonféf
with our clients regarding 1aﬂy' poss;ble amended
contentions, ﬁhat would be éppreciated.

JUDGE YOUNG: Do you see‘any need to --
well, I guess we could do thaﬁ énd then also go ahead
and set deadlines for the things that we ha&e here.

MR. ELLISONE Yés, ma’am.

JUDGE YOUNG: Okay.

MR. ELLISON: But if. we could at least
have aﬁ“opportunity to talk abouﬁ this‘specifié issue
and certainly -we have other things we already know
about.

JUDGE YOUNG: So you would notify us and
all parties within a week whether yéu intend to file
any amended conténtions.

MR. ELLISON: Right. Does that sound like
enough time, Dave and Jake?

MR. FRANKEL: Yes, David Frankel, yes.

MR. ELLISON: Okay, please.

JUDGE YOUNG: Okay. I’m going to -- this
is Judge Young again. When there are pauses, 1it's
just when I’'m writing notes to myself. All right,

then let me just ask all parties, does the list in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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today’s notice include everything with the addition of

the térrorisnlcases,Aany bfiefing on that, that anyone

- wanted to provide or are there any other things that

we need to add to the list or delete from the list for
ﬁhat matter?

MS. JONES: Judge, this is Andrea Jones
for the NRC staff. I did have a éuestion about Number -
7 and when you said omitting from the list, I was kind
of curious about the Nuclear Non-proliferation Treaty,
the IAEA.

JUDGE YOUNG: The way I came up with this
list was I just read through the transcript quickly
and there was one place in the transcript, I éan try
to find it, where Mr. Smith indicated that he could
prévide the citation.

MR. SMITH: Ana this is Tyson Smith. I
have those citations with‘me today. I'm happy to
provide those whenever we get to that -- to Number 7.

MS. JONES: Okay.

JUDGE YOUNG: Okay., so that was actually
one that was one of the quicker ones.

MS. JONES: Okay.

JUDGE YOUNG: There were several things

where people said, "Well, I can provide this or that",

'and so that was one of those. Anything else that we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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need to add or take off thé list?
Okay, wéll, it looks like there are
basically two caﬁegories ér maybe three. One and two
are one category) andAthose are the ones relating to

Exhibits A and B. Did we just get someone new on the

.call? Did we lose someone? Well, we’ll go on. This

is still Judge Young.

We just -- as we discussed last week, the
NRC staff and the Applicant have the right to file
responses to the substance of the Exhibits A and B and
in additionvto address the issue of whether and the

extent to which the filing of the exhibits meets the

requirements of 10 CFR, Section 2.309(f)(2) and/or

Subsection (c¢) and also address which ones of those
sections are applicable and to the extent you wish,
also to address the issue of the relevance of the
exhibits and the filing times on the outstanding.
And then there would be time for the
Petitioners to file vréeplies to the staff and
Applicant’s responses which would be -- the responses
would be in the nature of responses to the proposed
amendment to the contention found in Exhibité A and B
and insofar as they'were offered to provide additional
support for Contentions A and B and then replies on

those. That would be one category.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W. ’
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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I've noticed some beeping going on. Is
there anyone_——

MR. FRANKEL: This is David Frankel, your
Honor. I dropped off the call and called back from a
different phone. .So, I apoloéize. |

JUDGE YOUNG: I‘m glad you said that. I
was afraid we might be losing people or something like
tﬁat. The second category of items would be items
where there would.be actual briefs, the main one being‘
the treaty, tféaty law and the UN declaration.

Then 5 and 6 are also briefing issues.
Then the next category would be the Petitioner’s
supplemeﬁtal statements from the members of WNRC. Did
that include all thé -- I think that was the only
organization for which the staff asked for
supplemental statements. Am I right?

MR. FRANKEL: This is David Frankel. I
bélieve that’s right, your Honor. Yes.

.JUDGE YOUNG: Okay, and the staff agrees
with that, too. I think Ms. Simon was the one who
raised that. You agree with that?

MS. SIMON: Yes, byour Honor, this is
Marcia Simon.

JUDGE YOUNG: Okay. And then the

citations which Mr. Smith says he can provide right

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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away. So shall we propose dates or do any of you have

specific proposals on the dates for any of these? .

MR. FRANKEL: Your Honor, this is Da§id
Frankel. On the brief concerning the treaties.and'thé
indigenous issues, we -- the righté to consultation
and the other tribal law and Indian law issues, we're
going to need sSome time, more time on that than on
some of the others just because it’s such a broad area
and we want to be clear on making sure ﬁhat we at
least mention the various items that came up during
the hearing.

Thefe were several and as your Honor
noted. So I think we would need aflleast four weeks
to do that one.

JUDGE YOUNG: This is Judge Young, we just
lost you for a minute when there was another beeping.
Did someone else join us?

MR. KATSENBERG: Yes, I Jjust Jjoined.
Richard Katsenberg.

JUDGE YOUNG: Okay, and are you with any
of the parties or just listening?

MR. KATSENBERG: Listening in.

JUDGE YOUNG: Okay. On the briefs, I
guess -- this is Judge Young again. I would suggest

that we have simultaneously filing of briefs by all

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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parties and then another date for all parties to reply
to the briefs of the other parties. Aand so that would
apply to Number 3, Number -- I'm sorry, Number 3,
Number 5, Nﬁmber 6 and then if the partieé want to,
the’terrorism issues. o

Let me just ask, does any participant or
do any participants want to brief the terrorism issues
any further? I'm heariné no response. Can I assume
that that meéns no party wants to brief the terrorism
issue any further?

MS. JONES: Judge, this is Apdrea Jones
for.the staff. At this point in time, I think we're
okay .on our end.

MR. SMITH: This is Tyson Smith for Crow
Butte. We don’'t believe any.additional briefiné is
necessary on the terrorism issue.

JUDGE YOUNG: And the Petitioners agree?

MR. FRANKEL: This is David Frankel for
the three Petitioners I represent. We don’t feel any
additional briefing on the terrorism --

JUDGE YOUNG: Okay, we can cross that one

off. It never was on in the first place anyway.
Okay, so for Numbers 5 and 6, do the -- do the
participants -- those seem like they would not take

quite as long as the treaty and indigenous rights

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
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_issues. Do I hear any disagreement with -that?

MR. SMITH: . Your Hénor; thi; is Tysoﬁ_uv
Smith for Cfow Butte. I guess we’re not. We're a
little unclear abouf how -- you know, in what éoﬁtext'
these issues are raised. We'’re not sure that they’re
really -- you know, there were no complaints regarding
-- from any of the parties regardipg notice. There’'s
no contentions that really relate to this issue, nor
to the license transfer issue and to the extent that
was an issue from you know, some years ago, that’s a
question of enforcement rather than an issue regarding
this license amendment.

So I think in our view, we‘re -- while
we’'re happy to brief it, I think you know, I’'ve got a
couple of citations here where the Commission made
clear that a notice isn’'t required for materials
licensing actions. Perhaps we can dispense with that
today.

JUDGE YOUNG: That would,be fine. If no
one wants to brief any given issue, then we’re not
going to force you to.

MR. FRANKEL: Your Honor, this is David
Frankel for the Petitioners. We would object to that
on a couple of grounds. The company, obviously, is

not aware of the consultation responsibilities that it

NEAL R. GROSS
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has and we have -- we’re gathering the_information>

. from Mr. Harvey_whitewomanj'whoxhasfchﬁirmedwthgt;hej4 |

was an administrative assistant to an individual named

. Johnson Holy Rock, who had no authority to bind the

tribe and that contrary to Mr. Smith’s assertions,at
the hearing, in fact, there was no resolution at the
tribal level and so we --

JUDGE YOUNG: Excuse me, Mr. Frankel, let

 me interrupt you for a second. ThiS'is‘Judge Young.

Which number on the list are you addressing right now?
MR. FRANKEL: I'm referring to.the need to
brief the indigenoué rights issue.
JUDGE YOUNG: No, no, that was nét -- I
was not suggesﬁing'that that one not be briefed. That‘

one, I think, we do think needs to be briefed. I was

talking --
MR. FRANKEL: The license transfer issue?
JUDGE YOUNG: The license transfer issue
and the.license amendment issue. I think Mr. Smith

said that he could provide some citations. Let me --
MR. FRANKEL: I believe Mr. Smith gave a

iegal opinion at the hearing that no public hearing or

. filings were required to transfer an NRC materials

1icense. We find that hard to believe, so we’d be

interested in seeing Mr. Smith’s citations in writing.

NEAL R. GROSS
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1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

391
'MS. JONES: Judge, this is Andrea Jones

for the staff.'.I'have to -- I sort of have to concur

-with Mr. Smith. This was not —~'again, it was really

not an issue that was raised by the Petitioners and so

I don't undersﬁand why Mr. Frankei_ would be
complainingAabout it at this stage in the game.

I just -- I'm not really sure that it’'s
really relevant to the issues that they are raising.

JUDGE YOUNG: Let mé back up for a minute.
Let me just back up and again, the way this list was
arrived at was-going through thé transcript, so what
I can do.is go to the places in the trénscript where
these issues arose. The supplemental statements, I
think; Ms. Simon requested those. The -- let’s see.

MR. FRANKEL: This came up in the context,
your Honor, of our contention concerning the foreign
ownership of Cameco and we made specific reference in
the corrected petition to --

THE REPORTER: TIs this Mr. Frankel?

MR. FRANKEL: -- the ownership of the
project not being stated accurately.

THE REPORTER: Excuse me. Is this Mr.
Frankel?

MR. FRANKEL: Yes.

THE REPORTER: Thank you.

NEAL R. GROSS
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JUDGE YOUNG: Okay, let me -- just give me

time toigp through -- I have tabs on the pages of the

transcript ahd I can -- let}s - before we get into
any argumeht oﬁ'this, and I'm not --
DR. SACHS: Yes, ma'am.’

JUDGE YOUNG: On the rule on whether an

amendment to a materials license requires notice of

opportunity for hearing, I asked Ms. Simon if she

‘could provide that and she said that she would. So

and then I think later -- that was on page 17 -- I'm
sorry 130 and.l3l of the transcript and I.think there
was also a reference on page 173.

Then let’s see.

(Pause)

JUDGE YOUNG: On the licénse transfer, on
page 348 of the transcript I asked the staff, I said,
"With the reactors there’s a license transfer, if
there is a license transfer, there’s opportunity for
a hearing" and referred back to the fact.that you had
agreed to give it some authority on the right to a
hearing with the license amendment for a materials
license and I think the staff said that they would
provide the same thing with regard to the license
transfer.

And then right after that was when Mr.
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Smith agreed to provide the citations about being

_permitted to. pfovide -~ to éupply uranium only to.

countries that have signed a nuclear non-proliferation
tréaty and are subject to the International Atomic
Energy Agency. So_those are more citations. So I
probably should not have said briefs on Number 5.
| And the staff -- maybe we could just say,

"The staff could provide the citations for Number 5
and Mr. Smith éould provide the citations. on Number 7.
And it might be best if you do those just in writing
and we can set a short deadline for that. Sometimes
in transcripts; no offense to the Court Reporter, but
we don‘t always get the exact-citation form right, so
it might be good to file those in writing.

on Ehe status of NUREGs as being. in the
nature of law, guidance and/or faét, that’s something
that I think if the. parties want to file briefs, you
can file briefs but T don’t think we’'re going to
require you to file briefs. And Mr. Frankel, in view
of what I've just said, are you arguing that you_want
more than what I‘ve just listed?

MR. FRANKEL: Yes, your Honor. David
Frankel here. My recollection of the hearing was that
we expressly stated a dispute with the company, that

it should have disclosed its ownership, that that
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seemed to be -- thét the statements éoncerning~the
ownership concegled the foreign ownership by-Cameco,
Inc., and from my research it indicates that Cameco
acquired this control in éometime between 1998 and
1999. and it seems that, accoraing_ﬁo the company’s
view, an NRC materials license would be available tg
the highest bidder becauée no public notice is
required. We find that -- we hold that in dispute
And -- '

JUDGE YOUNG: Mr. Frankel, let me just ask
you, what is it that you’re asking fof with regard to
that?

MR. FRANKEL: I would like to see in
writing the company’s legal position that justifies,
and the staff’'s legal position that justifies the
transfer of a nuclear material 1license without_any
public hearing or chments.

JUDGE YOUNG: That, I think, the staff was
going to provide to us.

MR. ELLISON: And could we then get a
change to review 1it, your Honor, this is Brucé
Ellison, and to then file a response should we choose
to do that. We can also, as part-of our filing of any
amended contentions, rephrase our contentions in order

to improve this as well. It was something that did

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

395

come up.
MR. SMITH:.. Your Honor, this 1is Tysén
Smith. I mean, this issue of a license trans;fe.z; which
if it was necessary at. all. wbuld have taken ?lace
eight years ago, itv's unrelated in any way, shape or
form to the current license amendment for North Trend

Expansion Area and it’s clearly outside the scope of

this proceeding. We don‘t see any need for briefing

or an opportunity for.response on this. You know,
there’s no basis for a contention, no genuine dispute
in law or fact about this. Simply disputing an issue
doesn’t make an admissible contention.

JUDGE YOUNG: Okay.

MS. JONES: Judge, this is Andrea Jones
for the NRC staff. The Petitioners never -- they
never cited any particular regulatory requirement, any
particular statutory requirement for this and again,
this 1is for a 1license -- the issue of a license
transfer, as I recall,.this was just a question that
your Honor was asking but I don‘t recall that even
that very specific argument was even made.

JUDGE‘YOUNG:' Okay, let me just -- this is
Judge Young again. Let mé just interject here. The
purpose of this conference call is simply to set some

deadlines. So I don’'t want to open up argument on
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various issues.

MS. JONES: Understood.

JUDGE YOUNG: .On the issue of the right or
laék of'right ox prbvision fér notice of oépo;tunity
for hearing with regard to amendment of materials,
licenses and transfer of materials licenses, the staff
had agreed in responsé to my request to provide
citations to authority for that. I had asked the
quéétion{ ‘

Once you provide the authority if the
Petitioners want to file a response, providing any
authority to the contrary, I think that would be
appropriate and we can set deadlines for that. But I
don’t want to open up argument on -- legal argument on
those issues at this time. It’'s just simply a matter
of what is the law on it.

So, that takes care of Number 5 and Number
7. It seems like/the original deadlines»for the staff
on Number 5 and for the Applicant on Number 7 could
probably be a week from today, do you think?

MR. SMITH: This is Tyson Smith for Crow

Butte. One week is fine for the citations in Number

MS. SIMON: Your Honor, this is Marcia

Simon for the NRC staff. One week is fine for Number
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5 also..

JUDGE YOUNG: Okay, so today is the 237,
that would be January 30%". And we’ll put thaﬁ for
both oflﬁhoée and then if the Petitioners waﬁt'to
provide any response, providing ény law to the
contrary of what the staff provides, would a week
after that be sufficiént for the Petitioners?

MR. ELLISON: Well, your Honbr, this is
Bruce Ellison. I start four-days of evidentiary
hearings in a habeas murder case in Ohio on the 30%.
They’re going the 30", 31%, and then the following
Monday and Tuesday. So if -- with a week, I would be

getting it as I start my hearing and it would be

"~ practically impossible for any meaningful response in

a week, at least on -- you know, for me.
JUDGE YOUNG: When do you think would be
a good time fof you?
MR. ELLISON: Well, ma‘am, if I could have
a number of days past that week, because I'm not going
to be getting back until the 5%, possibly the 6%,
JUDGE YOUNG: Okay, what about the 11%?
MR. ELLISON} That would be wonderful.
JUDGE YOUNG: Okay, so the 11% for the
Petitioner’s response, February 11™. Okay, then on

the Petitioner’s Supplemental Statement, how much time
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_do you.need to get those togethef?

MR. FRANKEL; Awweek;would bé.fipé,ryo€r1>
Honor,vﬁa§id Ffankei.speakihg;

JUDGE YQUNG:' So Januaryv}dm?‘-

MR. FRANKEL:F Yes, your Honor, thafuwould
be fine.

JUDGE YOUNG: Great, okay;' On any -

" briefs on the status of NUREGs, did any party -- did

any of-the parﬁicipénts Want.fo_brief Number 6?2 I
mean, we -- this is not gbing to be a requirement;
This is an issue that we can deal with ourselves but
if anyone wants‘to fiie a brief oﬁ the étatﬁs of
NUREGs as being in the nature Qf,law/.let us knéw and
we’ll set a deadline. I meanf let us know now.

MR FRANKEL: This is David F'rankelv. Mr.
Ellison, you were the one who referred to that and
there was some discussion of it, so I'mgoing to defer
to you on that. So do you have any‘position on thaté

MR. ELLISON: Well, I guess what I'd like
to encourage is I’'d 1like for wus té have further

discussion. If we could have again, that deadline

until the 11", your Honor, if we’re going to file

anything further, that we would do so on that-date and
obviously, if we don’t then there wouldn’t be any need

for a response.
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JUDGE YOUNG: - Okay, any'prbblen1With.that?

MR. ELLISON: Will th_avlt;wobrk,,'rfl_r. Frankel?

MR. FRANKEL: Yeah, that works for us.

JUDGE YOUNG: Okay. Now, on the law

relating to the treaties and the UN declaration of

indigenous rights,_yoﬁ had asked for»one month which

would take us to February 22%.

MR. SMITH: YOuf Honor, this is Tyson

Smith for Crow Butte. Agaih, with regard to -- it'’s

not clear to us th it is necessary to do any

briefings on this treaty or these Wéter rights. You

know, we think they raise issues that are outside the

scope of the NRC’s jurisdiction in this matter, wﬁich

is limited to the Atomic Energy Act and NEPA and

doesn’t ‘go to the United States’ international
obligations that may have undertaken.

In this regard, I guess, you know, we’'re

not reélly sure how it’s going to tilt NRC'’s decision,

~ but if we think that there’'s some need for further

guidance on this, . I think this is the type of issue
that raises a significant and novel legal and pplicy
issue that might warrant certification to thé
Commission for their thoughts on the matter before the
parties have to invest significant resources and time

and effort in drafting some legal brief and it’'s
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unclear exactly what we’re supposed to be fééusing on
in 'this area, what the issues_are.ﬂ

JUDGE YOUNG : This is something thaﬁ I
believe I had asked for because in the filings that we
had as of laét week, there were references to the
treaties and there were references ¢to the UN
Declarétionvof Indigenous Righﬁs. So what we’d like
to do is give the parties an oppor;unity to file any
briefs on these issues to_ué and thep‘we may or may
not decide, depending upon what we get and what our
own research shoWs may or may not decide to certify a
question to the Commission. But I don’'t want to get
into arguments on the merits of it at tﬁisApoint.
Simply to, as I said before, set a deadline.

So if we could have everyone file any

briefs that you would like to file on those issues

insofar as they’'re relevant to the arguments that have
already been raised ih the-filings and in the 6ral
argument. Do that by February 22™ and then any
responses by a week after that, February 29*. And
then that would leave --

MR. SMITH: This is Tyson Smith for Crow
Butte again. Could we -- I’m just looking for a
little -- you know, just a brief on treaties and water

rights seems a little amorphous and I guess we'‘re a
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little~unclear about what exactly the legal issue is

1beyond, you know, those that we’'ve raised in térms of

thése iésues being outside the scope of the pfoceeding
or oﬁtside the zone of interest tesﬁ for standing.
And so is that what you’re lookiné for is just, you
know, resfating'what we've said previously at the pre-
hearing conference or is this more of a -- just some
dissertation on you know, what these treaty rights
mean.ﬁore generally? Any guidance you could give‘ﬁs
on how to_ffame this would be very helpful. I think
it’s a little unclear to us.

JUDGE  YOUNG: Right. I'd suggest the
first thing YOu'do-is go back and read the transcript
and you’ll see how it came up iﬁ our discussion last
week. The second thing I think you should do is that
the issues arose in the context of the discussion of
Contention C; I beliéve.

‘MS. JONES: That 1is correct, Judge.

JUDGE YOUNG: Were there coﬁtentions where
the -- I think it’s only Coﬁtention C.

MS. JONES: Well, I'm going to let Ms. --
it did come up in the context of Contention C and it
came --

THE REPORTER: Excuse me, is this Ms.

Jones?
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MS. JOﬁES:' -- the water issues and S

-THE REPORTER:  Excuse me, who is speaking?

MS. SIMON: Your Honor, it actﬁally -- it
came ub in both the --

THE REPORTER: E#cuse-me, who is speaking?
This is the Court Reporter.

JUDGE YOUNGE Excuse me, hold on, hold on.
Hold on, the Court Reporter just -- the first person
that waé speaking was Ms. Jones; I believe.

MS. JONES: Yes, it was. I apologize for
that.

THE REPORTER: Ms. Jones.

JUDGE YOUNG: Ms. Simon, was that you that
just --

MS. SIMON: Yes, this is Marcia Simoﬁ.
The Fort Laramie treaties came up in both Petitioner’s:
replies. I don‘t have the replies right here with me
but I think they came up also in other context outside
just Contention Cf I think they were raised in I
guess kind of a claim that the 1land where the
operation is located is still within the 1land
belonging to the Sioux Indians under those treaties.

JUDGE YOUNG: Right, I think you’'re right.
It may have come up with regard to water rights. I

think that’s 1it. And I can actually go to the
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'tfanscriét mysélf again if we need to do that But I
suggest you see where it’s arisen. and see how it was
discussed in the transcript. And the reason for
asking for briefing on this is obviously, this is a
sort of unusual issue of law and so we're gqing to be
doing research on it and whatever edification the
parties would like to provide on this to us insofar as
it’s relevant to the issues before us, provided by the
deadline staﬁed and'then if you want to respond to
anything pro&ided by any other parties, that would be
a week later.

MR. McGUIRE: Judge, this is Mike McGuire.
If I can offer an gbservation or a suggestion; would
it make any sense to bifurcate the issues here and
what I have in mind would. be the Commission’s
jurisdiction to entertain substantive discussions of
treaties or the United Naﬁions Declarations. I have
the jurisdictional question separated ffom whatever
substantive part would be here because I don‘t --
pardon me --

JUDGE YOUNG: Mr. McGuire, I think again
you're getting into the merits. To the extent that
you want to argue jurisdictional issues, put them in
your brief, okay?

MR. McGUIRE: All right, thank you.
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JUDGE YOUNG: Let'’s not Eomplicate.this
more,than,ig néeds"to be at-thé'outsiae. If you see
issues, raise them.:

MR. McGUIRE: All right, that’s fine.

JUDGE YOUNG: We'’'re not making any pre-
judgments on the relevance of any of this, We want to
give vyou the opportﬁnity aﬁd ask from you any
edification that you want to provide, any arguments
thaﬁ you want tb make on the issues.

MR. McGUIRE: Thank you. I was trying in
good faith to make it more clear, but fine, we can do
iﬁ that way, certainly.

JUDGE fOUNG: I think jufisdictional
issues méy be part of what you want to brief to us,
but --

MR. McGUIRE: Definitely.

JUDGE YOUNG: -- I don’'t think we’re going
to decide those today. Today is simply to schedule
deadiines.

MR. McGUIRE: Yeah, and I was merely
stressing, I guess, two deadlines, a jurisdictional

one and then a substantive one depending on where the

" jurisdictional one goes, but you have a different

approach in which this obviously is perfectly fine.

Thank you.
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JUDGE YOUNG: I think if we can keep it as

‘simple as -- the simpler the better in terms of

numbers of deadlines and so forth. Now, we get back
to the numbers 1 and 2. First of all, a week from now
on January 30, the Petitioners are going to notify
us and all parties whether they intend to file any
amended contentions.

If you do, and let me just say this, if
yvou do keep in mind that this is not sort of an open
door to amend your contention in whatéver way you see
fit. What we’'re required to look to here is whether
the provisions of 10 CFR Section 2.309(c) or
2.309(f) (2) or I think the staff has_argued in some
circumstances both would come into play, whether there
are aﬁy circumstances that would fall under eiﬁher of

those two sections that would permit the filing of an

‘amended contention at this point.

If you think you have something.that would
meet the requirements.of either or both of those
sections, then that would be what you would let us
know about a week from today and I think probably we
would need to set a deadline then for any contention
or amended contention that were filed pursuant to
that.

The one thing I think it would be good to
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avoid is if we’re going to set deadlines for the staff

~to. file responses to Exhibits A and B and to the

timeliness of them under the sections of the rules

" that I just cited to you, and then another deadline

for replies to that, then I don’t --'I don’t think we
want to have a dual track of a new amended contention
based on those documents that would then set up
another series of deadlines for responses and replies.

So I.guessAMr. Eliison-and'Mr. Frankel,
when you say you want to consuit as to whether to file
any amended contentions, what are you thinking about?
Can you give some insight into what kind of amended
contention you would be wanting to file?

MR. FRANKEL: This is David Frankel, your
Honor. Frankly, we would just like to confer between
ourselves and our clients in a privileged context and
from the standpoint of not at all wanting to delay the
Court’s or complicate the Court’s scheduling, we’d be
willing to, you know, have a -- if we do file an
amended contention, perhaps we could do that within a
fairly short period of time after the 30", say one
week after that so that we could keep things on track.
Would that suit your Honor?

JUDGE YOUNG: Well, Mr. Frankel, the

confusion that I’'m having right now and what I'm
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tryinhg to learn fronlyou'ié, when you’'re talking»éboqt
an amended.contention, are you-palking'about something
tha; would be-based on Exhibits A and B or something
separate fréﬁ that? |

MR. FRANKEL: No, we would not be talking
about any neW'matefial or new information, your Honor.
I have, frankly, notbeven had a chance to read the
entire transcript>yet. So I just want to make sure
that I'm able to answer-fhe questionvon.our intention
concerning an amended contention definiﬁively and with

an appropriate amount of time to consider it. So

that’s what I wanted to do with Mr. Ellison and our

clients over the next few days is make sure we weren't
missing sémething on that.

JUDGE YOUNG: Okay, let me just ask you |
again. Are you talking about filing an amended
contention that would be related to Exhibits A and B?

MR. ELLISON: Your Honor, this is Bruce
Ellison. It would seem to me that the question arose
ét the beginning of our -- of this telephonic hearing
about that perhaps we needed to do that to incorporate
A and B.

JUDGE YOUNG: No, I didn’t mean to suggest
that you needed to. What we wanted to know -- I

noticed a place in the transcript where you mentioned

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10
11
12
i3
14
15
16
17
18
19

20

21

22

23

24

25

- 408
émended contention of'contentions.

MR. ELLISON: Yes.

JUDGE YOUNG: My questibn. was simply
whether you planned to and since today was the day
that we set to discdss deadlines, I wanted to know if
you plan to, let’s set a deadline for that.

MR. ELLISON: Right.

JUDGE YOUNG: And my question now is to
avoid having dual tracks, addressing the same or
similar issues, the question is simply, if you wereito
decide to file an amended contention, would it be
based on Exhibit A and/or B or something else?

MR. ELLISON: I would think it would be
based upon A and B. It might also be based upon the
issue that arose as to the licensing notice that came
up during the course of the hearing. And so that all
of the issues that -- we want to make sure -- it’'s
kind of like -- and again, I profess my ignorance, but
it kind of like would be conforming a complaint to --
or having or modifying a complaint or amending a
complaint to conform to the evidence.

JUDGE YOUNG: Right, except that the
amendment -- the contention amendment provisions are
much different than that.

MR. ELLISON: And we would like to look at

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

6

17

18

19

20

21

22

23

24

25

409
them, if we may.

'JUDGEvYOUNG: .Well, here’s the problem..

" The purpose of today’'s telephone conference is to set

deadlines. You filed your Exhibits A and B last week,

so one of the main things that we want to set a

deadline on is the time for the staff and applicant to

fiie responses to those. Maybe we should just go
ahead and do that. |

MR. ELLISON: Yes.

JUDGE YOUNG: And thenn if you do file
another contention, we’ll just -- maybe there’s no way
to avoid -- because I don’'t want to hold up<~~

MR. FRANKEL: May I interject, your Honor,
this is David Frankel? I think what you’re heading
towards here would suit us just fine. Just set the
deadline for the responses to those Exhibits A and B
and we know that we all want to discuss them in the
context of the late filing and the rules éoncerning
supporting information that we reference. And we
still can stick to a deadline of January 30 to
advise the Court and the parties in the event we have
any inténﬁion of filing an amended contention so that
we can close off that issue.

JUDGE YOUNG: Okay, all right( then for th

staff and applicant, how soon can you file vyour
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responses, both substanti&e and on the timelinesé
aspeéts of Exhibits A and B?

MS. JONES: Judge, this is Andrea Jones
for the staff. Are vyou specifically asking in
response to any potential filing by the Petitioners?

JUDGE YOUNG: No, I'm asking with regard
to Exhibits A and B that were filed 1ast‘week.

MS; JONES: Okay . ferhaps maybe two
weeks.

JUDGE YOUNG: Okay.

MS. JONES: 1Is that okay?

JUDGE YOUNG: Would that work for you, Mr.
Smith and Mr. McGuire?

MRf SMITH: Yeah, this is Tyson Smith for
Crow Butte. That time frame is accessible for us.

JUDGE YOUNG: Okay, so that would be
February 5. All right, and then could the
Petitioners file a response a‘week after that or do
you need two weeks?

MR. FRANKEL: Two weeks would bé'great,
your Honor, David Frankel speaking.

JUDGE YOUNG: All right.

MS. JONES: Judge, this is -- I'm sorry,
this is Andrea Jones again for the staff. I have a
very special request. I just realized the February
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5t félls around a religious holiday for me --

JUDGE YOUNG: Okay.

MS. JONES: -- which I'm scheduled to be
out of state at that time anaAI was wondering if
everyone would.be okay if we maybe pushed it back just .
a few more days.

JUDGE YOUNG: Okay, what -- suggest a day.

MS. JONES: Perhaps the Friday.

JUDGE YOUNG: February gtho

MS. JONES: Yeah, that gives me time to

~get back into Washington, DC.

JUDGE YOUNG: Okay, all right February 8™

- for the number one, the responses to Exhibits A and B

and actually I'm thinking replies under the rules
normally -- hold on a second. Are they seven days or
ten days?

MR. SMITH: This is Tyson Smith for Crow
Butte. It’s seven days for replies to contentions,
although I guess amended contentions 'theré’s not
necessarily and opportunity for reply but I think
seven days would be appropriate.

JUDGE YOUNG: Actually, it’s seven days
for replies to responses, so -- okay, so actually, so
Mr. Frankel and Mr. Ellison, February 15%, I think

would be the normal date for replies. Can you live
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with that?

~ MR. ERANKEL:N_This_igbDaviduFrapkel. Yes{
your Honor.
JUDGE YOUNG: Okay, and then meanwhile on
January 30, yéu’re going to inform us whether you
ihtend to file any néw or amended contentions.  If you'
do, you were saying you could file them then a week
after that which would be February 30%? I’'m sorry,
excuse me, February 6.

MR. FRANKEL: Mr. Ellison, how do you feel

about that?

MR. ELLISON: That would be fine.

JUDGE YOUNG: Okay, so February 6" and
then if anything is filed, then the responses to that
-- let me look again at the rules, answers are 25 days
although if we could shorten that a bit, I'm looking
forward to our schedule in some other cases. How soon
could the staff and applicant get responses in to
anything that might be filed on the 6%?

MS. JONES: I‘m sorry, Judge, on the 6
what exactly would they be filing? I‘m sorry, the
amended contention?

JUDGE YOUNG: Right, if on January 30%,
petitioners indicate that they are going to be filing.

any new or amended contentions, then those -- that or
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thoée, contention . or 'contentions: is -- or amended
conténtions_as the case may4be; would be dde February
6", Then hpw soon couid thé staff and applicant get
in reéponsés to anything that might or might not be
filed on February 62

MS. SIMON: Your Honor, this is Marcia
Simon. I'm going to suggest, what about February
22", which is the same day as the briefs’on the -
treatiés are due?

JUDGE-YOUNG: All right, and then a week
after that would be Februafy 29t for replies to that.
Can everyone live with those dates?

MR. SMITH: "This is Tyson Smith for Crow
Butte. Those are acceptable.

MR. FRANKEL: David Frankel for
petitioners, yes, your Honor.

JUDGE YOUNG: And Mr. Ellison, are you all
right with that?

| MR. ELLISON: Yes, ma’am.

JUDGE YOUNG: Qkay, havel we left out
anything?

- JUDGE OLIVER: Judge Oliver, what about
Number 47? Fred Oliver.
JUDGE YOUNG: The supplemental statements

are January 30".
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JUDGE OLIVER: Okay.

JUDGE YOUNG: Anything else? . Well, we

~appreciate your time and attention to all these things

today.. We will look forward to hearing from you on

all of them. If anything eise comes up, we will.be
unavailable the first week of February but we will be
a&ailable for most of next week éﬁd'then from --
starting February 11 or 12** on, we will be available
if an&thing else arises.

Judge Cole, can you think 6f anything
else?

JUDGE COLE: I héve nothing further.

‘JUDGE YOUNG: Judge Oliver-?

JUDGE OLIVER: No.

JUDGE YOUNG: All riéht, well, then thank
you all very much and I will get an order out tomorrow
confirming all these dateé._ Ms. fhibault, can you
think of anything else that we may have overlooked?

MS. THIBAULT: No; I think we’ve covered
everything.

JUDGE YOUNG: Okay, thank you all.

(Whereupon, at 3:59 p.m. the above-

entitled matter concluded.)
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