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Disposal of Class B and C
Low-Level Radioactive Waste

Chairman Dale E. Klein and Members
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Dear Chairman Klein and
CommissionersGregory B.:Jaczko and
Peter B. Lyons,

This letter is a follow-up to our letter to you of April 3, 2007 and
Mr. Reyes' response of June 11, 2007 concerning the lack of options
nationally for disposal of Class B and C low-level radioactive waste
(LLRW) as of next July 1 st and the possibility of the Commission seek-
ing a legislative remedy.

Notwithstanding the low priority that Commission staff assigned to
legislative action to resolve the Class B and C LLRW disposal prob-
lem in its recent Strategic Assessment, the Cal Rad Forum Board of
Directors respectfully renews its request that the Commission advise
its Congressional oversight committees of the need for legislative ac-
tion.* Cal Rad continues to agree with the assessment of former NRC
Chairman Richard Meserve, made in 2002, that "the low-level waste
siting program in this country is not working. Moreover, barring Con-
gressional action, which is unlikely in the near term, the situation is
unlikely to chanqe'." (Emphasis added.)

it is our understanding that the Strategic Plan primarily addresses staff work plans.

Visit Cal Rad Forum's web site at www.calradforum.org
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We note that the U.S. Department of Energy has, pursuant to Congressional directive,
issued a Notice of Intent to prepare an Environmental Impact Statement for development of
a disposal facility for non-DOE Greater-than-Class C (GTCC) LLRW. The Health Physics
Society has recommended that plans for this facility be expanded to include disposal of
non-DOE waste classes B and C. We strongly support this proposal as a long-term solution
to an ongoing national problem. If a facility is acceptable for GTCC waste, then it will be ac-
ceptable for Class B and C waste. Furthermore, the additional amounts of waste will im-
prove the economics of the disposal facility. The DOE has, itself, modified the Congres-
sional mandate for this facility to include DOE "GTCC-like" waste materials.

We recognize that it will be several years until the Department's GTCC disposal facility
will be in operation. As a near-term interim solution, we renew our recommendation that,
beginning July 1, 2008, DOE provide access for non-DOE LLRW waste classes: B and C at
existing and future DOE disposal facilities and at disposal facilities to which it has or will
have access for its own LLRW and/or other LLRW to which it may hold title.

We respectfully urge the Commission to recommend both the near-term and long-term
options to its Congressional oversight committees. If you have any questions, please call
me at 818/466-8840 or Cal Rad's Technical Director, Dr. Alan Pasternak, at 925/283-5210.

Sincerely,

Phil Rutherford, Chair

Enclosures:

Cal Rad's letter to NRC Commissioners, April 3, 2007
Luis Reyes' letter to Cal Rad, June 11, 2007

cc: Luis A. Reyes, NRC Executive Director for Operations
Cal Rad Forum Corporate and Institutional Members
Cal Rad Forum Board of Directors
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Assuring Access to Disposal Facilities
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term, the situation is unlikely to change."
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Chairman Dale E. Klein and Members.
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001.

Dear Chairman.Klein and,
Commissioners Edward McGaffigan, Jr.,
Jeffrey S. Merrifeld, Gregory B. Jaczko, 'and

,.Chariman, USNRC,..May 14;

Cal Rad Forum understands that, from time-to-time, the U.S. Nuclear Regu-
latory Commission makes recommendations to Congress concerning legisla-
tion. We are writing to ask that the Commission urge the committees of jurisdic-
tionin the Senate and House to revisit and amend the Low-Level Radioactive
Waste Policy Amendments Actof.1985 (PL 99-240) (Act) to assure access to dis-
posal facilities:for:organizations that use radioactive materials and generate low-
level radioactive, waste (LLRW), especially waste classes B and C.

Donna Earley
Cedars-Sinai Medical Ce

As you know, on July 1, 2008 - pursuant to provisions of the Act, Atlantic
enter ,Compact law, and South Carolina law - access to the Bamwell, South Carolina

disposal facilitywill be. restricted!to the three member states of that compact:
South Carolina, New Jersey, and Connecticut. At that time, public and private in-
stitutions and corporationsand all federal and stategoveriiment agencies, except

the U.S. Department of Energy, that use. radioactive materials in thirty-four to

Visit our Web Site: http://wWw.calradforum.org.
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thirty-six states,1 the District of Columbia, and Puerto Rico will have no place to dispose of
their Class B and ClassC LLRW.:(Access to-the only other commercial disposal facility
accepting waste classes B and C - the Richland, Washington facility - has been re-
stricted to the states of the Northwest and Rocky Mountain Compacts since 1993.) In addi-
tion, there will be only:one facility, the EnergySolutions disposal facility at Clive, Utah, to
which organizations that use radioactive. materials. in these same 34-36. states will be able
to send their Class A waste - not including biological wastes or sealed sources. (Please
see comments under "Recent Developments" concerning uncertainties in access to the
Clive disposal facility.)

The post-July 1, 2008 problem and some suggested solutions are discussed in Cal
Rad's "Response to: Request for Comments on the Nuclear Regulatory Commission's
Low-Level Radioactive Waste Program.' Federal Register/ Vol. 71, No. 130 / July 7, 2006,"
dated August 31, 2006, a copy of which is enclosed. Our recommendations focus on a role
for the federal government including use of Department of Energy disposal facilities for the
disposal of non-DOE Class B and C LLRW. Our response cites a 2001 DOE Inspector
General's report that notes there is excess capacity at DOE disposal facilities (page 1 of
Cal Rad's Response) and a 2005 GAO report that anticipates interest in using DOE sites
for disposal of non-Greater-Than-Class C (non-GTCC) waste (page 2 of the Response).

Loss of access to theBarnwell disposal facility in 2008 for LLRW generated by organi-
zations that use radioactive materials in the 34 states not in the Atlantic' Northwest, Texas,
or Atlantic Compacts is a serious matter. These wastes are significant. In 2006, the activity
(curies) in LLRW sent to Barnwell from these 34 states accounted for 90 percent of all the
activity sent to all three commercial disposal facilities (Barnwell, SC; Richland, WA; and
Clive, UT) by nen-USDOE -users of- radioactive materials in all states.'

The U.S. Nuclear Regulatory Commission has Commented:on the post-July .1. 2008 Class
B and C Disposal Problem.

1. May 14, 2002. Speech by Richard Meserve, Chairman,, US Nuclear Regulatory
Commission, "Providing Certainty in Low-Level Radioactive Waste Disposal: The
Continuing Challenge."' Please note the' importane Chairman Meserve0places on
Congressional action. Also, Mr. Meserve was hopeful -as we were -that Enviro-
care (now known as En'ergySolutions) would obtain approval from the State of Utah
for disposal of Class B and C wastes. However, a state- law, enacted in 2005, pro-
hibits the acceptance of Class B and C wastes for disposal.

Page 4 of speech.
"I will now turn to the central focus ofthis meeting -- low-level'radioactive waste dis-
posal. It will not be news to any one here that the low-level waste.siting program in this
Country is not working. Moreover, barring Congressional action, which is unlikely in the

near rm, the situation is unlikely:to change. Access to lowv-Ievel waste disposal sites

Texas is developing a LLRW disposal facility for the Texas-Vermont Compact. This is the only LLRW dis-

posal facility under development in the U.S.
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affects many, classes of licensees, including nuclear power plant licensees intending
to decommission their plants."

Pages 4'and 5 of speech,.

"Sufficient disposal capacity currently existsto handle today's disposal needs, par-
ticularly in light of the trend towards license renewal of civilian huclear power plants.
(License renewal delays decommissioning and hence postpones the need to dis-
pose of the waste associated with decommissioning.) In addition, waste minimiza-
tion, volume reduction, and decay-in-place strategies reduce the overall volume of
material. Nonetheless, the. disposal situation is increasingly uncertain. With the
eventual closure of the Barnwell disposal facility to states outside the Atlantic Com-
pact; theabsence of progress in other- Compacts:to. site low-level waste disposal fa-
cilities, and few other disposal options, access to facilities for the disposal of low-
level waste is increasingly constrained. Although Envirocare of Utah may eventually
obtain state approval for disposal of Class B and C wastes, the limited options for
disposal are likely to keep disposal costs high. There is thus the potential that the
decommissioning process for many sites and the medical use of radionuclides will
be affected adversely",

2.-, June 2004. Comments by the U.S. Nuclear Regulatory Commission on the GAO
,..,Report,, GA0-04-604, page 49.

-. "At the same time, the nearly,20 years of experience under the Low-Level Radioac-
.tive WastePolicy Amendments Act of 1985 (LLRWPAA) has demonstrated the diffi-

, culties in, siting and licensing a LLRW disposal facility. Not one new facility has been
developed in this timeunder the LLRWPAA. Therefore we believe it is in the na-
tional interest to begin exploring alternatives identified in Appendix II that would po-
tentially provide a better legal and policy framework for new disposal options for
commercial generators of LLRW." (Quoted in part; erriphasis added.)

3. January 11, 2006. Meeting of the Commission with Members of the Advisory Com-
'mittee on Nuclear Waste.

Please see meeting transcript for-comments on the post-July'-1,2008 disposal prob-
lem by Commissioners Jaczkd (pages 44-45), and Lyons (pages' 48-49) and by
Commissioner Merrifield. on the failure of tlhe Low.-Level, Waste, Policy Act (pages
59-60).

Recent Developments

,,Disposal of Waste Classes B and C. South Carolina Legislature Rejects Proposal for
Barnwell Extension. On February 15, a bill was introduced in the South Carolina Legisla-
ture (H. 3545) thatwould have allowed continued disposal of out-of- [Atlantic] compact
waste'at the Barnwell disposal facility until 2023, fifteen years beyond the'current cut-off
date. However, on March 28,1the bill was killed by an" overwhelming vote in the House Ag-
riculture, Natural Resources and Environmental Affairs Committee'.
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In evaluating the level of assurance the proposed measure might have provided users
of radioactive materials, had it been enacted, it is useful to review the history of operations
at the Barnwell disposal facility. Barnwell was closed to waste from outside the Southeast
Compact region from July 1, 1994 through June 30, 1995 purs.uant to the Policy Act and
South Carolina law. At the urging of then-Governor David Beasley, legislation was enacted
in South Carolina allowing the facility to accept waste from across the nation beginning
July 1, 1995. Beasley was a one-term Governor, defeated by Jim Hodges who made an
issue of the reopening of Barnwell in the gubernatorial election campaign. In 1999, then-
Governor Hodges announced the formation of a task force whose work led to the current
phase-down of volumes accepted for disposal and the banning of waste from outside the
Atlantic Compact region as of July 1, 2008. The recently proposed - and defeated -

South Carolina legislation is a reminder that users of radioactive materials are subject to
political decisions about waste disposal made in other states and therefore lack the neces-
sary assurance of access to disposal facilities. As noted by the NRC in its comments on
the GAO report cited above: "...the future availability of disposal capacity and the costs of
disposal under the current system remain highly uncertain and LLRW generators need
predictability and stability in the national disposal system." (Emphasis added.)

Disposal of Class A Waste. Earlier this month, the Governor of Utah announced an
agreement with EnergySolutions, the operator of the disposal facility at Clive, Utah, which
will reduce the total volume of waste that can be disposed of at that facility. This will
shorten the years of availability of the'facility to users of radioactive materials in 34-36
states for disposal of their Class A waste.

Conclusions

Cal Rad agrees with former Chairman Richard Meserve that "...barring Congressional
action... the situation is unlikely to change." Almost five years have passed since his ob-
servation, and the July 1, 2008 cut-off for disposal of Class B and C wastes at Barnwell,
SC is less than fifteen months, away. Only existing facilities can provide the needed dis-
posal capacity by that date.

We'respectfully ask the Commission to recommend to the Congress that it fashion a
solution as outlined above and in our August 31, 2006 Response to the Commission's Re-
quest for Comments. In particular, allowing non-Department of Energy organizations to
dispose of their low-level waste at existing facilities operated by the USDOE for its own
waste should be considered either on a long-term or short-term basis.

Sincerely,

Alan Pasternak.

Encl.: Cal Rad Forum, August 31, 2006. "Response to:;Request for Comments on-,thie Nu-,
clear Regulatory Commission's Low-Level Radioactive Waste Program. Federal Register I
Vo1. 71,No.130/ July 7, 2006.'
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UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001

June 1.1, 2007

Dr. Alan Pasternak
California Radioactive Materials

Management Forum
P.O. Box 1638
Lafayette, California 94549-1638

Dear Dr. Pasternak:

On behalf of the U.S. Nuclear Regulatory Commission (NRC), I am responding to your letter of
April 3, 2007, requesting that NRC urge its committees of jurisdiction in the Senate and House.
of Representatives to revisit and amend the Low-Level Radioactive Waste Policy Amendments
Act of 1985. You believe congressional action is needed to ensure access to disposal facilities
for organizations that use radioactive materials and generate low-level radioactive waste
(LLRW), especially in light of the fact that access to the Barnwell, South Carolina LLRW
disposal facility is expected to be restricted to the three member States of the Atlantic Compact
after July 1, 2008. Specifically, you suggest that legislation is needed that would allow the U.S.
Department of Energy (DOE) to open its existing LLRW disposal facilities to other potential
users on either a long-term or short-term basis.

The NRC agrees that low-level radioactive waste issues, including difficulties with the
development of additional LLRW disposal facilities, will present challenges to licensees and
regulatory authorities. The closure of the Barnwell site to out-of-compact wastes in 2008 could
result in leaving many of the Nation's licensees without a disposal option for Class B and C
wastes and needing to store the wastes until a final disposal option becomes available, a far
from ideal situation. The NRC and the Agreement States will be faced, in all probability, with
ensuring that the absence of disposal capacity does not result in unsafe storage of such
wastes.

The NRC staff is considering your specific suggestion on the use of DOE disposal facilities as
part of its strategic assessment of the NRC's LLRW program, based on your letter of
August 31, 2006, responding to the staff's request for comments published in the Federal
Register (71 FR 38675) on July 7, 2006. The NRC staff expects to complete its strategic
assessment and present its results and recommendations to the Commission this summer- At
that time, the Commission will have an opportunity to review your and others' suggestions on
LLRW issues, including how best to provide a stable, reliable, and adaptable regulatory
framework for effective LLRW management. The Commission may at that time also consider a
notification to Congress that its action is needed to address this issue.
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The Commission appreciates your interest in the NationýI. LLRW disposal system. The NRC,
consistent with its regulatory authority and mission, will continue to work cooperatively with
Congress and others in efforts to bring resolution to this important issue,.

Sincerely,

Luis A. Reyes
Executive Director

for Operations

.............


