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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF THE SECRETARY

BEFORE THE COMMISSION
In the Matter of )

) Docket No. 50-0219-LR
AMERGEN ENERGY COMPANY, LLC )
. o | )
(License Renewal for the Oyster Creek ) January 14, 2008

Nuclear Generating Station) )
' )

CITIZENS’ PETITION FOR REVIEW OF LBP-07-17 AND THE INTERLOCUTORY
DECISIONS IN THE OYSTER CREEK PROCEEDING

L. INTRODUCTION

Pursuant to 10 C.F.R. § 2.341(b), Nuclear Information and Resource Service‘, Jersey Shore
Nuclear Watch, Inc., Grandmothers, Mothers and More for Energy Safety, New Jersey Public Intereét
Research Group, New Jersey Sierra Club, and New Jersey Enviroﬁmental Federation (collectively
“Citizens”) hereby petition the Nuclear Regulatory Commission (“NRC” or “Commission”) for review of
the A‘eomic Safety and Licensiog Board (“ASLB” or “Board”) Initial Decision: LBP-07-17' and the many
interlocutory decisions in this proceeding.
I.  Brief Summary Of The Proceeding

This proceeding concerns the future safety of the thin steel containment shell at Oysfer Creek
Nuclear Generating Staﬁon (“Oyster Creek”). LBP-07-17 at 2. The shell is over 100 feet tall and is

spherical in its lower portion. Id. Towards the bottom of the freestanding part of the shell, there is a

-region called the sand-bed, which became severely corroded during operation. LBP-07-17 at 3-5. This

region is divided into ten odd-numbered bays each of which has a vent p1pe commg down from its center.

Id at 3. The thickness of this region was nominally 1.154 1nches id. at 6, but has corroded to 0.602

- inches in at least one area. Citizens’ Ex. 61 at 13. The admitted contention is that the frequency of

! Initial Decision, In the Matter Of AmerGen Energy Co, LLC (License Renewal for Oyster Creek

Nuclear Generating Station, LBP-07-17 (December 18, 2007) (the “Decision”)
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thickness monitoring proposed by AmerGen Energy Company LLC (“AmerGen”) is insufficient to ensure

: thaf the required safety margins would be maintained throughout any extended period of operation.

Decision at 10. Duriﬁg the proceeding, the Board denied 8 attempts by Citizens to add new contentions
on various issues. /d. at 10 n. 14. In its Order dated June 19, 2007, the Board divided the contention into
three basic issues: the amount of margin, the existeﬁée ofa corroéive environment, and the potential
corrosion raté. Board Memorandum and Order, dated June 19, 2007 slip op. at 7.
III. - Errors Made In The Final Decision

A. Identification of Issues Rai;ed

~ Issue D1: Whether the ASLB misinterpreted the reasonable aséﬁrancé standard by approving

relicensing without a high degree of confidence that Oyster Creek currently complies with all safety
requirements? |

Issue D2: Whether the Board erroneously decided critical factual issues by making findings that

were contradicted by all the evidence, ignored conflicting evidence, or impermissibly shifted the burden

‘of proof onto Citizens?

Issue D3: Whether the Board misinterpreted the scope of the proceeding and, as a consequence,
failed to consider critical testimony and other issues concerning compliance with the Continuing
Lic'envsing. Basis (“CLB”)?

B. Appeal Points Related To The Réasohable Assurance Standard (Issue D1)

1. Sumfnary Of The Board_’s Decision On Reasonable Assurance
The Board found that ArherGen bore the Burden of proof to establish that it satisfies the

reasonable assurance standard by a preponderance of the evidence. LBP-07-17 at 15. ' The Board

_explained that the reasonable assurance standard is satisfied when “sound technical judgment” applied on

a “case by case” basis indicates compliance with the Commission’s regulations. /d. The Board further
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found that “AmerGen demonstrated by a preponderance of the evidencé that the sand bed region
complied with the ‘acceptance criteria.”® Decision at 22-23.

Judge Baratta was not convinced that there is reasonable assurance that the required factor of
safety of two will be met dilring any. extended pertod of operation. Décision, Additional Statement of |
Judge B‘aratta at 1. The Board as a whole, however, found there would be such réasonable assufance,
provided the acceptance criteria derived from modeling wére met. LBP-07-17 at 19-20.> Finally, the

Board found that because the thinnest average thickness measured from the inside was 0.800 inches and

_ the acceptance criterion for averagé thickr_léss was 0.736 inches, the limiting margin is 0.064 inches.’

2. The Board Failed To Apply The Requifement For Reasonable Assurance
The Board made a fundamental error when it found that there is reasonable assurance that the |
required factof of safety of two will be met dun'pg any extended period of operation. Both the Federal
Courts aﬁd the Commission have long recognized that “reasonable asSuranée” refers to the required
degree of assurance thét the “adequate protection” sténdard contained in the Atomic Energy Act (“AEA™)

is met. For example, the Commission has repeatedly stated that the NRC’s regulatory intei‘pretation of

-

the AEA requires the Commission to have “reasonable assurance of adequate protection of public health

25

and safety.”” In addition, federal courts have quoted this language or similar with approval. E.g. Power
Reactor Development Co. v. Electrical Workers, 367 U.S. 396, 407 (1961); North Anna Envil. Coalition
v. NRC, 533 F.2d 655, 667-68 (D.C. Cir. 1976). Even the Commission_deciéion cited by the Board states

that applicants have to “provide ‘reasonable assurance’ that public health, safety, and environmental

2 This finding is based on an error of fact as well as an error of law, because the Board erroneously

failed to consider evidence regarding the way the acceptance criteria are applied. This is addressed in
Section 1I1.C.2.b.; see also Decision, Additional Statement of Judge Baratta at 3-4,

} This finding is also based on an error of fact, which is addressed in Section IIL.C.2.e. _

This-ﬁndihg is again based (_)ﬁ an error of faét, which is addressed in Section III.C.2.c.

> e.g. Draft Statement of Policy on Conduct of New Reactor Licensing Proceedings, 72 Fed. Reg.

32, 139, 32,144 (June 11, 2007); In.the Matter of All Pressurized Water Reactor Licensees; First Revised -

- Order Modifying Licenses, 69 Fed. Reg. 9,388, 9,389 (February 27, 2004); http://www.nrc.gov/reading-

rm/doc-collections/commission/speeches/2000/s00-10.html; http /Iwww nrc.gov/reading-rm/doc-

collections/commission/cvr/ 1999/ 1999-191vtr.html.
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conéems were protected, and to demonstrate that assurance by ‘a preponderance of the evidence.””
Commonwealth Edison Co. (Zion Units 1 and 2), ALAB-616, 12 NRC 419, 421 (1980). fI}’hus,
“reasonable assurance” refers to the amount of assurance needed that there is “adequate protection” and
an applicant has to demonstrate such reasonable assurance by a pfeponderance. |
’ In general, adequate protection is eqﬁated to compliance with the CLB, which includes the

applicable Corﬁmiésion regulations. Thus, according to the regulations a renewed license may only be
issued if the Commission finds that there is reasonable assurance of future co;ﬁpliance with the CLB. 10
C.F.R,.§ 54.‘29. Ob.viously, where there 1s a High degree of certa.inty that a facility complies with the CLB
requirements, the exact meaning of “reasonable assurancg” does not come into play. E.g. North Anﬁa
Envil. Coalition, 533 F.2d at 667,-68. The degree of assurance that is reasonab1¢ depends on coﬁtext. In
general, courts have found fhat to be admissible in civil proceedings, scientific facts muét be at least 95%
certain. Citizens Proposed Conclusions of Fac.t and Law at 52-55. Common sense indicates that
compliance at nuclear power plants should not be basedv oﬁ a “more likely that not” standard. Indeed,
NRC staff have suggcstcd in other casés that modeling results should be 95% certain. Id. at 55-56. In the |
more specific context of ongoing corrosion at Oyster Creek, both the reactor operator and the NRC Staff
have regarded thé 95% conﬁdenge level as the equivalent of reasonable assurance. Id. at 56-57.

| ~ However, iﬁstead of addressing this>i_ssue in itsA Decision, the ﬁoard erroneously conflated
reasonable assurance with adequate protection by accepting AmerGen’s showing of compliance with
various accepténce criteria‘ by a prepoﬁderance of the evidence. Decision at 22-23. In fact, the Board
should have rcqui_reda preponderancé of the evidencé to show reasonable assurance of compliance with
all th¢ accgptaﬁce criteria and the other relevant CLB requiréments. In comfnitting this error, the Bc;ard
contradictcd a number of its own earlier rulings. For exa?‘nple, the Board stated if would consider

information related to the uncertainties in the measurements to determine how much actual thickness

. values could differ from the measured values. Board Memorandum and Order, dated June 19, 2007 slip

op. at 7 n.10. The Board later indicated that to satisfy its burden in this proceeding AmerGen had to show‘

to a 95% confidence level that the drywell shell will nof violate the minimum thickness requirements in

4
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the interval befwecn U’f inspections taking into account the variance of the data. Board Memorandum
and Order dated July 11, 2007 slip op. at4. The Boérd’s August 9, 2007, Memorandum and Order,
however, suggested that 95% confidence was merel& an example, not necessarily the level of assurance
required in this matter. Board Memorandum and Order, dated August 9, 2007 slip op. at 11 -n. lil. In the
final analysis the Board took no account of the variance of the mean derived from the measurements and
merely determined whether compiiance was shown by a preponderance. Decision at 22-23. This error is
directly attributable to the Board’s failure to address what degree of assuranée is reasonable in this
particular case.

Judge Baratta, one of the v{l}oar.d members, is concerned with the remaining uncertainty. He stated
that he believes that thé licensee failed to “fully” show that “there is reasonable 'assurance that the factor
of safety required by the regulations will be rﬁet throughout the period of extended opefation ....” LBP-
07-17, Additiqnal Statement of Judge Baratta at 1.° This is because “to date . . . no analysis of the égt_uil
condition of the df}"'well has been done.” Id. at 4 (emphasis in' original).. Therefore, “we do not know
what the actual saféty factor is.” Jd. Adding to the uncertainty caused by this lack of analysis is “a Very

limited knowledge of the actual thickness of the shell” because “there are large areas of the drywell that

do not have any recent measurements at all.” Id. at 5. Therefore, “it is essential to have a conservative

best estimafe analysis of thé drywell shell before .entering the period of extended operation.” Id. at 4. In
addition,.that analysis mustA take account of the uncertainty. Id. at 5. Therefore, the applicant should be
requifed to perform a séries of sensitivity analyses. Id. at 6 One required analysis should be to use an -
extrapolation method to determine the thickness bet\-zveen measured locations. Id. This ;ould use the
approach suggested by Citizens’ expert and use contour plots generated from known thickness points. Id.
Nonetﬁeless, J ud'ge Baratta believed that future compliance with the safety factor requirement

was “likely.” Id. at 4. It appears therefore, that the Board’s finding of reasonable assurance of adequate

¢ Although Judge Baratta did not style his “statement” as a dissent, he states that he differs with his

colleagues on whether the licensee has shown reasonable assurance that the factor of safety, a CLB
requirement, will be met. Because such reasonable assurance is required before license renewal can
proceed, Judge Baratta’s statement is effectively a dissent.
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protection was based on an érroneoﬁs legal finding that AmerGen only had to prove that it was more
likely than not that it met the CLB requirements. In fact, Judge Baratta certainty did not find the exisﬁng
degree of assuraﬁce reaéonébie, because‘he felt additional analyses are essential to fully show reasonable
assurance of adequate protection. ‘Thus, Judge Baratta’s statement clearly indicates that it is essential to
have boonsiderably more than 50% certainty of compliance with CLB‘ requirements to prbvide reasonable
assurance of adequate protection. Here the Commission must decide what level of cbnﬁdence is needed
in this case to provide reasonable assurance and must détermine whether a preponderance of the evidéncé
submitted to date érovides that level of confidence of compliance with CLB‘requiremen_ts. On the latter
issue, the Commission should agree with Judge Barrata fhat because thére 1S no analysis that ﬁrovides a
showing of current compliance with the buckling criterion in the CLB to a high degree of coﬁﬁdence,
reasonable assufance of adequate protection is lacking.’

C. Appéal Points Related To The Board’s Fact-finding Err(;rs (Issue D2) .

1. Summary Of Tﬁe Board’s Decisions Rega.rding Key Facts

The Board’s conclusion thaf AmerGen could ensure CLB compliance if Oyster Creek met the
acceptance criteria derived from the General Electric (“GE”) modeling, Decision at 19-20, is directly
contradicted by the evidénce. Judge Baratta recognized this error when.‘he stated .that his colleagues
“fail¢d't0 appreciate” that “the [GE] analysis did not show the shell was acceptable with both a thinning
to 0.736 inch [thick] and localized regions that satisfy the local buckling c-riteria.” Decision, Statement of
Judge Bératta at 3.. The Board acknowledged that severely corroded areas of greater than 18 inches by 18"
~inches could affect tHe buckling margin. Decision at 25 n. -25. However, the Board made anpther
fundamental factual error when it stated that “no data has been presented to this Board indicating that
such a large area in the sand bed region is degréded to 0.800 inches on average.” Id. To establish the -
current margin above the mean aéceptance criteria, the Board used the mean results from the internal

grids to derive a minimurm margin of 0.064 inches. Decision at 22-26. The Board then ‘err'oneoﬁ'sly

7 As shown below in Section IIL.D.2., although current safety is excluded fromlicense renewal

proceedings, current compliance is requlred because the drywell shell will only get thinner over tlme
Thus, if it already falls the CLB it will also fall at the start of any extended period of operation.
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decided that it could not use the results from the external measurement points to determine margin above
the mean or local area acceptanée criterié, bgéause the results contained significant selection bias of
between 0.1 to 0.2 inches. /d. at 26-27, n.30. Finally, on mény other issues, the Board consisténtly
shifted the burden of proof to Citizens or overweighted the oral testimony of the NRC Staff and AmerGeh
witnesses over the evidence of Citizens’ expert, even where the Staff and AmerGen witnesses had
contradicted themselves.
2, Reasons Why The Decisions Are Erroneous

a) Acc;eptance Critéria Defined By The Board Do Not Ensure CLB Compliaﬁce

The Board properly rej ectéd NRC Staff’s attempt to exclude éompliance with the ASME code
from the CLB. Decisi(;n at 19 n. 20. However, the acceptance criteria are based on modeling darried out
by GE. NRC Staff Ex.‘ C1 at A42, A48; Decision at 21, 22 n. 22. The GE modeling shows that corrosion
in the_patfern modeled by GE upon which the local area acceptance criteria are based woﬁld resultin a
~9.5% reduction in the safety factor from 2.0. Citizens’ Ex. C A6; NRC Staff Ex. C1 A54; Tr. at 401-402.-
The Board adopted the areas mbdcled by GE as the local acceptance criterion. Decision at 21-22. Thus,
the accepténce criteria could allow corrosion that would result in a safety factor of 1:81. NRC Staff Ex. |
C1 A54. The decision is there%ore clearly erroneous when it finds compliance with the stated acceptance
criteri‘a will ensure that the factor of safety will remain greater than 2, as required By the CLB. In fact,
compliance with the acceptance criteria is necessary, but not sufficient, because use of the acceptance
criteria alone could allow the CLB to be violated.

As Judge Baratta recognized, it is fherefore critical to focus on the CLB requirement thét a safety
factor of 2.0 is maintained. The Board as a whole completely failed to adjudicate this point, because it
assumed that compliance with the a(.:ceptance criteria was sufficient. Further, as Judge Baratta also
recognized, there is insufficient analysis to provide reasonable assurance that this requir.ement is met.
.Indeed, NRC’s festimony at one point suggeste_d that the safety factor is now around 1.9, NRC Staff Ex. C

A28, although, as discussed in more detail below, NRC Staff contradicted themselves on this point.
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F uﬂhenﬁore, AmerGen’s proposed aging management regime for the shell uses the acceptance
criteria to determine whether the thickness measurements are adequate, see e.g. AmerGen Ex. B A29
(available margin for buckling is calculated by comparing bounding remaining thickness to the
acceptance criteﬁa). Thus, as Judge Baratta recognized,® if further deterioration of the shell occurs, it is
quite possible that the safety faétor could fall below 2.0 while ArherGen still passes the measurements as
compliant with the acceptance criteria.’ This means that the currently proposed aging management

regime for the drywell shell is inadequate for a number of reasons. -As Judge Abramson recognized

during the hearing, “we-don’t have an analysis of how much . . . degradation this shell can take before it

approaches buckling.” Tr. at 510:19-21. Because there is currently no assessment of how much more
corrosion, if any, would be acceptable, it is impossible to determine an appropriate monitoring frequency.
In ad.dition', if future results show further thinning, there will be no way of knowing whether they are
consistent with the CLB. Finally, without this limiting margin, it is impossible to determine how accurate
future estimates of thickness need to be. .

b) Local Area Acceptance Criterion Is Probably Violated

" The Board based its finding of compliance with the local acceptance crit_érion, Decision at 25-26,

- on its finding that “no data has been presented to this Board indicating that such a large area [18 inches by

18 inbhcs] in the sand bed region is degraded to 0.800 inches on average.” Decision at 25 n. 25. This

finding is patently erroneous. In fact, Citizens’ Expert Dr. Hausler testified that after correction -
AmerGen’s own assessment showed an area larger than 3 ft by 3 ft. in Bay 1 that had an aiferage

thickness of 0.699 inches. Citizens’ Ex. C1 at A7.'° Even the uncorrected assessment shows an area in

Decision, Additional Statement of Judge Baratta at 3-4.
’ Indeed, as is shown in the next Section, the Board erred when it failed to compare the external
thickness measurements to the local area acceptance criterion. Had it done so, it would have found that
the drywell shell already fails the local area acceptance criterion.

10 Indeed, AmerGen’s witness admitted this, but characterized it asa rmstake Tr. at 509-10
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Bay 1 thatis 3 ft by 3 ft and ls 0.696 inches thick. AmerGen Ex. 16 at 26, 34. Thus, the Board’s finding
of compliance with the local buckling criterion was straightforwardly erroneous.’!

The Board failed to compare the extcrnal fesulta with the local area acceptance criterion to derive
the margin above this criterion, Decision at 27 n.30, even though the external data were designed to’
dcternjine compliance with this criteri'on.' Tr. at 63‘3, Instead the Board compared the external results to

the criterion for single points. Decision at 28. Thus, the Board failed to adjudicate the evidence on the

critical point of whether there was compliance with the local area bucking criteria and, if so, what was the

margin, despite this being one of the main issues discussed at thc.hearing. In fact, because the local area
acceptance,criterion limits the extent of contiguous areas thinner than 0,736 inchcs thick to 9 square feet
or less, Decision at 25, Citizens presented evidence that this criterion was violated. See Citizens’
Proposed Concluslons of Fact and Law at 30-31. .Citizens’ even showed that AmerGen’s assessment,
which was supposcd to show compliance with the local acceptance criteria, actually showed |
noncompliance. Id. at 27-30. Even if the Board did not fully credit that testimony, or somehow believed
that the criterion did not so limit the areas thinner than 0.736 inches, it needed to determine whether the
margin above the local thickness criterion was the most limiting margin. It was unable to do this because

AmerGen repeatedly stated that it was unable to calculate the margin above the local area acceptance

" criterion. E.g. AmerGen Ex. B Part 3 at A29. Thus, instead of requiring AmerGen to carry the burden of

calculating the margm above the local area acceptance criterion, as the Board’s pre-hearing rulings

indicated, e.g. Board Memorandum and Order dated July 11, 2007 slip op. at 4, the Decision allowed
AmerGen to av01d presentlng any assessment of thls margin. NRC Staff s1m11arly failed to evaluate the
margin above thc local area acceptance cntcrlon See NRC Staff Ex. B at A9 (stating the staff had not

reviewed the latest copy of the AmerGen report on compliance with the local area acceptance criterion).

1 As discussed in detail in Section I1.D.2., the Board erroneously decided to disregard the contour

-plot evidence set forth by Dr. Hausler post-hearing, even though it previously denied a motion in limine

by AmerGen to exclude this evidence. Moreover, even if the contour plot evidence is disregarded, the
Board’s finding regarding compliance with the local area acceptance criterion remains clearly erroneous.
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Thus, the Board should have either decided that the local area acceptance criterion had been violated or,

at minimum, that AmerGen had failed to meet its burden to establish the most limiting margin.

c) " The Internal Grid Data Was Insufficient To Define The Margin Above
The Mean Acceptance Criterion In The Most Corroded Bays

Alfhough the Board used the internal grid data alor}e to establish the most limiting fnargin, this
was an erro.r,. becéuse accbrding to AmerGén’s owm assessment, thelvin.temal grids in some of the most
corroded bays lie above the severely corroded area, and so afe not representative of the condition of thé
shell. Citizens’ Proposed Conclusions of Fact and Law at 16-18 citing Ciﬁzens’ Ex. 45 & 46 (both
AmerGen documents). AmerGens documents clearly show that Bays 11, 13,. 15, 1, and 19 are the five
most corroded and that the internal grids are not representative in three of these five Bays. This is hardly

surprising because the grids, which are 6 inches by 6 inches, represent only a miniscule fraction of the

" total area of each Bay. The Board completely failed to adjudicate this issue, even though AmerGen had

the burden to prove that the sampled Bays were representative of all Bays. Because, AmerGen’s own

documents‘ show that these grids were not rcprésentative of three critical Bays, it is impossible to
determine the llimiting margin above the mean area thickness criterion by reference to the internal grids
alone. The Board should therefore have determined that AmerGen had failed to carry its burden of
establishing thjs margin. |

d) There Was No Probatwe Evidence Of Slgmﬁcant Systematlc Bias In The
External Measurements

Contrary to the evidence presented, the Board decided that'it could not use the results from the .
external measurement points to-determine margin above the mean criterion, because the results contained

signiﬁéant selection bias 6f between 0.1 to 0.2 inches. Decision at 26-27, n.30. In fact, using Table 1,

Citizens showed that for Bays 5, 17, 11, and 19 the mean thickness estimates agree to withfn the.rhargin

of error. Citizens’ Proposed Conclusions of Fact and Law at 18-21. In contrast, the only evidence

alleging such a large bias cited by the Board was the oral testimony of an AmerGen witnesses, who

suggested that the amount of material removed by grinding from the measurement points on the drywell

was approximately 100 mils based on micrometer measurements. Tr. at 604-5. This was inconsistent
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with AmerGen’s pre-filed testimony in which AmerGen conceded that the grinding did not cause

significant bias in the external results. AmerGen Ex. C1 at A17. These oral statements were also entirely

without foundation, Citizens Proposed Conclusions of Fact and Law at 86-87, and Citizens’ counsel
objected at the time they were made. Tr. at 604.

e) The Board’s Finding That There Is Reasonable Assurance That The
ASME Code Is Met Is Unsupported By The Evidence

» In finding that the CLB requirement for a safety factor of 2.0 was met, the Board cited NRC Staff

~expert Dr. Hartzman’s testimony that the safety factor could be greater than 2, Decision at 19 n.20, but

'ignored his‘ pre\;ious testimony stating that it could be 1.9. In fact, during the course of the proceeding

Dr. Hartzman repeatedly changed his positionlon this 1ssue. Initially, on-August 17, 2007, Dr. Hartzman
sfgted‘ baldly that "‘Based on the currently available corrosion data of the sand bed region, the Staff
estimates that thé FEFS [effective factor of safety] in the sénd bed shell is 1.9.” Affidavit of Mark -
Hartzman, dated August 17,.2007. However, the Staff then amended thé pre-filed testimony. to read:

“Assuming that the corrosion is as extensive and severe as depicted by Dr. Hausler’s contour plots in

_Ci‘_cizens Exhibit 13, the Staff estimates that the EFS in the sand bed shell is 1.9.” See NRC Staff Ex. C at

A28. Subsequéntly on September 24, 2007, Dr. Hartzman testified orally that based o.n. his expert -
interpretation of AmerGen's data that current factor of safety is “probably about two, even greater than
two.” Tr.453:12-16. |

If is difficult fo make sense of Dr. Hartzman'’s contradictor}./ testimony. NRC Staff have shown
no errors in Dr. Hausler’s contour plots. Indeed, on sur-rebuttal, Dr. Hausler showed that the plots he had
presented pfeviqﬁély did not show the full extent 6f corrosion because they were cbnﬁﬁed to the measured _
area és provided by AmerGen. Dr. Hausler then presented additioﬁal plots showing even more extensive
corrosion. Citizens’ Ex. 61 at 14-17. Thus, if Dr. Hartzman had continued to rely oﬁ Dr. Hausler’s pldts
it appears that the predicted faétor of safety should have been less than 1.9. Furthermore, Dr. Hausler

showed that his plots were' merely more refined versions of AmerGen'’s estimates regarding severely

_corroded areas. Citizens Ex. 61 at 4. It is also unclear how Dr. Hartzman was able to estimate a factor of
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safety of greater than 2 without using AmerGen’s latest analysis of the severely corroded areas, which

NRC Staff repeatedly stated they had not reviewed in detail. NRC Staff Ex. B at A9 (page 13); Tr.

415:16-21; Tr. 420:4-10. Somewhat similarly, Dr. Mehta of GE testified that the factor of séfety coming

out of the actual thiclmess_es would be “greater than two,” but not much greater than two, but failed to

state exactly how he had interpreted the thickness measurements to reach this conclusion. Tr. 441:11-24.

- Thus, the most that the Board could conclude from this testimony is that the current safety factor is

uncertain and is, at best, right on the edge of what is required by the ASME code.

Finally, although the Board tried to use the Sandia Study to support its conclusion, Decision at 19

n. 20, Citizens showed that the Sandia Study found that the drywell was severely degraded and the current

buckling strength is approximately 44% lower than when it was built. Citizens’ Proposed Conclusions of
Fact and Law at 34. Furthermore, the Sandia Study was not fully conservative because it assumed the
drywell is thicker than was measured most récently and made other unrealistic assumptions. Citizens”‘
Proposed Conclusions of Fact and Law at 34_-35. It is therefore not surprising that Judge Baratta fails to
find reasonable assurancé that this CLB réquirement is met, Decision, Statement of J udge Baratta at 1,

and that a similar analysis must be repeated using a conservative approach to projecting current thickness,

- such as that used by Dr. Hausler. /d. at 6.

f) . The Board Failed To Require AmerGen To Meet Its Burden Of Proof On
Many Issues _ :

Because AmerGen had the burden of proof in this matter, Citizens used their expert and the"
record to point out the sub-issues to'£he contentibﬁ that were inadequately dealt With in the available
documents. It waé then up to AmerGen to prévidé evidence refuting these innts during the hearing. ‘The
systematic bias issue discussed above is a microcosm of the way iﬁ which Citizens approached the matter
and the way in which the Board mistreated the evidence. Even though Citizens propérly pointed to |
considerable record evidence thafthére was no sigrjiﬁpant bias, the Board seized upon upsuppofted oral
statements of Ar_herGen experts to justify its conclusion that there was such bias, even though AmerGen’s

pre—ﬁléd testimony contradicted these statements. Similar examples include:
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1) The Board accepted Mr. Cavallo’s unsupported and unfounded statement that the degraded epoxy -
on the floor of the shell exterior was not designed to prevent moisture penetration. Decision at 46
n. 48. In fact, Citizens showed by reference to AmerGen’s own documents that the lower portion
of the sand bed is protected only by this floor coating. Citizens’ Proposed Conclusions of Fact
and Law at 37. Furthermore, the floor coating failed in 1996. Id. at 38. Thus, if the floor coating
deteriorates further, as is likely as it ages, and water penetrates through it, corrosion of the lower
sandbed could result. Id. at 38-39. For these reasons Dr. Hausler’s testimony regarding the
deterioration of the floor was far from “ill-conceived.” Decision at.46 n. 48. In fact, it
highlighted an essential issue, which the Board failed to adjudicate.

11) The Board unjustifiably criticized Dr. Hausler’s testlmony with respect to the modeling of the
local areas of severe corrosion. Decision at 22 n. 22, Although Dr. Hausler failed to note that the
effect of symmetry was to place an area twice the modeled size every other Bay, NRC Staff Ex.
C1 at A.48, he candidly disclosed his lack of structural engineering expertise. Decision at 22 n.
22. In contrast, Mr. Gallagher, AmerGen’s witness, incorrectly testified the GE sensitivity
analysis modeled a 9 sq. ft. severely corroded area straddling every Bay boundary. Tr. 406:11-15.

iti) The Board also improperly disregarded Dr. Hausler’s testimony that an equation for evaporation
of open ponds should not be used in the area outside the drywell shell. Decision at 32 n. 35. In
fact, the ongoing corrosion in the upper drywell shows that evaporation rates must be small and
AmerGen failed to provide any evidence for the evaporative air flow its witnesses speculated
about. Citizens’ Proposed Conclusions of Fact and Law at 43-44. Thus, the Board should have
found that AmerGen had failed to meet its burden to show that water would not collect in the
exterior of the drywell.

4 1v) The Board found that Dr. Hausler failed to show that the trough capturing the water could

deteriorate in the future. Decision at 34. In fact, because Dr. Hausler showed that such _

deterioration had occurred in the past, id., it was AmerGen’s burden to prove why deterioration in

the future would be negligible.

The Board made similar burden-shifting errors with respect to future leakage, where Dr. Hausler
showed that the proposed leakage prevention measures had failed in the past. Decision at 35. Although
AmerGen showed they did not fail in the last butage, id., this does not meet the required burden, which is
to prove how often they could fail in the future. Another issue where the Board made a similar mistake is
regarding the age of the water found in the drains from the exterior sandbed region in 2006. Id. at 36 n.

37.

D. Appeal Points Related To The Board’s Failure To Consider Relevant Issues Related
To The Current Licensing Basis (Issue D3)

1. Summary Of The Board’s Decisions Concerning The Current Licensing Basis
The Board found that Citizens may not challenge the CLB in this proceeding. LBP-07-17 at 14

n.17. The Board also decided that compliance with the CLB is éimilarly beyond the scope, citing 10
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CF.R. §54.30. Id: In addition, the Board made a finding that the acceptance criteria for drywell

_thickness are part of the CLB. LBP-07-17 at 18 n.19. Because a challenge to the CLB is generally

excluded from the scope of relicensing proc.eedings,' the Board then decided that the derivation of the
acceptance criteria was not open to challenge. /d. Finally, fh_e Board found Citizens could not rely on
contour plots of the measurements of thickness to determine compliance with the CLB becauee using
them was “effectively an attack on the CLB.” Id. at 28 n.30.

2. The Board Erroneously Excluded Many Issues Related To The Current Licensing
Basis ' :

The Decision takes a number of erroneous legal steps concerning the CLB. First, compliance
with the CLB during the extended period of operation is a proper .subj ect for review during license
renewal. As Citizens repeatedly argued, aging is a one way street. Therefore, if an aging component is

already violating the CLB at the time of the safety review, it will violate the CLB on day one of license

renewal. The Board apparehtly recognized the force of these arguments before the hearing when it

. refused to exclude testimony regarding current compliance with the CLB. Board Memorandum and

Order, dated September 12, 2007 slip op. at 12-13.

To vreiterate, the text of the regulations clearly shows that the obligation to comply with the CLB
during the curreﬁt license term is excluded frelﬂ a renewal review, but the issue of compliance with the
CLB during tﬁe extended term of the renewed lieense must be reviewed. Seetion 54.30(a) emphasizes
this point by referring td the curreril.tllicense three times. 10 C.F.R. § 54.30(a). Section 54.30(b) then
exempts the measures taken pursuant to paraéaph (2) from renewal review and again refers to the current.
license. 10 C.F.R. § 54.30(b). In contrast a renewed licensecan only be issued 1:f there is reasonable
essdraﬁce that the CLB will be met during the renewed license term. 10 C.F.R. § 54.29. Thus,
compliance with the CLB during any extended term of operation is an essential part of the hearing, But
one with which the ASLB erroneously dispensed. Indeed, in_addition to contradicting this finding prior td
the hearing, the Board a_lso contradicted itself in the Decision by statiﬁg that the todchstone of reasonable

assurance is “compliance with Commission regulations.” Decision at 15. .
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The acceptance criteria derived by GE are not pért of the CLB because they were only referred to
in a reference to a reference and the work deriving them was not approved by the NRC Staff at the time -
they were allegedly added. Citizens Proposed Conclusions of Fact and Law at 58-65. As discussed

above, the Board erroneously placed the derivation of the acceptance criteria off-limits in pre-trial rulings.

This may have been in part because the Board reached a premature and erroneous conclusion about the

nature of the CLB.
In the Decision, the Board went further and refused to consider contour plots that compared the
measured thickness of the containment wall with the acceptance criteria. Decision at 28 n. 30. This

decision directly contradicted an earlier ruling denying a motion to strike the contour plots. Board

* Memorandum and Order dated August 9, 2007, slip op. at 4. As discussed in Section II.C.2.b., those

plots showed that the extent of some the severely corroded areas of the containment wall went beyond the
local area acceptance criteria. Presenting such plots is clearly not a challenge to the acceptance criteria.
Even if those criteria are part of the CLB, the applicant must demonstrate compliance with the criteria

with reasonable assurance. The contour plots provide a useful means to judge such compliance. The

‘Board should fhe_refore have considered these plots.

IV. Errors Made Regarding Petitions For New Contentions
“A. Issﬁes Raised |
Issue P1: Whether the Board erred in its decisions about the timeliness of Citizens’ proposed new
contentions? |

Issue P2: Whether the Board erred by making factual assumptions without having any evidence

 on which to base those decisions?

Issue P3: Whether the Board unreasonably restricted the scope of the admitted contention by
excluding relevant issues?
B. Appeai Points Related To Th'e Timeliness Of Citizens’ New Contentions (Issue P1)

1. Summary Of The Decisions On Timieliness
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On June 6, 2006 the Board decided that Citizens’ initial contention concerning a lack of thickness

‘monitoring had been rendered moot by AmerGen’s new commitment to take such measurements.

Decision at 10. However, the Board gave Citizens the opportunity to file a new contention regarding the
new monitoring progrdm for the sand bed region, provided they met the pleading requirements of 10
C.F.R. §2.309(f)(1) and the timing requirements of 10 C.F.R. §'2;.309(f)(2). LPB-06-16, 63 NRC 737
(2006). In response to this invitation, Citizens sought to raise seven discrete, but interconnected, issues in
a contention challenging the acceptance criteria, the ménitoring frequency, the protocol for the
monitoring of motsture, the proposed response tob wet conditions, the spatial scope of the pfoposed
measu‘rements; and quality assurance program for the rﬁeasufements, apd the methods for analyzing the
UT results. In the Matter Of AmerGen Energy Co,'LLC (License Renewal for Oyster Creek Nuclear
Generating Station, LBP-O6-22, __NRC __ (2006) slip. op. at 9.

The Board admitted a contention concerning the monitoring frequency, but excluded all the other
issues. Id. at 36. The Board admitted that contention because 1:t was based on materially differént new
information in testing plans submitted by AmerGen on April 6, 2006 and June 6, 2006 and therefore

satisfied the ti.ming requirefnents of 10 C.F.R. §2.309(f)(2). Id. at 14-15. In addition, Citizens satisfied

~ all other requirements. Id. at 15-20. The Board dismissed all the other issues on timelinéss gfounds. Id

at 11-14, 21-23, 25, 26-27, 28-31, 33-36. The Board also rejected proposed a contention regarding a

newly created monitoring program for the embedded region and the need to enhance the scope of the

“exterior monitoring of the sand bed as untimely. Board Memorandum and Order dated December 20,

2006 at 8, 16 .Finally, the Board rejected as untimely a contention alleging that the acceptance criteria
weré overly optimistic and new acceptance criteria needed to be déveloped based upon realistic three
dimensional niodeling of th;: shell. Board Memorandum and Order dated April 10, 2007, lslip op. at4, 6.
2. Reaéons Why The Decisions Are Erroneous |
The Board should have admitted a contention or contentions concerning all the issues related to
the UT meas.urémgnts raised by Cjtizens in response to AmerGen’s April and June 2006 commitments,

because AmerGen did not even agree to take any UT measurements at all in the sand bed region during
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.any period of extended operation until April 4, 2006. More specifically, the Board erred when it stated

that Citizens should have challenged the acceptance criteria for the UT results at the time of the initial

: peﬁtion. LBP—06-2.2 at 12-14. At that time, such a challenge to a non-existent measurement program

would have been entirely speculative.
Similarly, the Board clearly erred when it found that the appropriate time to challenge the scope
of the UT testing was promptly after AmerGen had docketed its December 9 Commitments to take one

more round of measurements before the end of the licensed period of operation. LBP-06-22 at 29-30.

| "Most obviously, this is directly contradicted by a later ruling of the Board that stated Citizens could not

challenge UT monitoring that occurs prior to any period of extended operation. Board Memorandum and
Order dated July 11, 2007, slip op. at 2. In addition, Citizen’s initial contention alleged a failure on the
part of AmerGen to propose UT testing of the sand bed during the license renewal period. AmerGen did

not correct this failure until April 4, 2006. Thus, in December 2005 or J anuary 2006, Citizcns could not

‘have alleged that.the scope of the then non-existent UT testing program for any license renewal period

was inadequgté. Thus, the challenge regarding the spatial scope bf the UT moﬁitoring was timely.
Finally, with regard to the challenge to the methods for anélyzing the UT results to be taken during any
extended period of operation, AmerGen did not stafe untii June 20, 2006 how it would do this.> Thus, this
challenge was clearly timely.

Furthermore, the Board invented a novel legal test when it décided that enhancements to existing
programs cannot constitute new inforn.lat.ion upon which new contentions can be-based. LBP-06-22 at 23,
This is directly contrary to the text of the regulations that allow contentions to be added based upon
materially different new information 10 C.F.R. § 2.309(f)(2). Thev policy reason invented by the Board to
justify thi§ app?oabh merely reveals its institutional bias. The Board reasoned that allowing Citizens to
base contgntions upon enhangements to existing programs would discourage applicants from making such
enhaﬁcements. LBP-06-22 at 23. In fact, policy consideratioﬁs support precisely the opposite ﬁnding.
Enhancements to existing pfograms are only needed when applicants submit inadequafe renewal .

applications. Allowing Citizens to base contentions upon such enhancements would encourage applicants
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to submit adequate applications, ‘whjch is surely a desirable goal.

The Board made similar errors when it rejected a proposed contention regarding a newly created
monitoring program for the eﬁbedded region and the need to énhance the scope of the exterior‘
monitoring of the sand bed as untimely. Board Memorandum and Order datedv December 20, 2006 slip -
op. at 8, 16.

The Board made another obvious error when it ruled that a con;cention based upon new thickness
measurements t_aken in October 2006 and on..a January 2007 study‘by Sandia National Léboraioriés (the
“Sandia Re,por-f”), was untimely because it was not bascd on new information. Board Memdrandurr; and
Order dated April 10, 2007 slip op. at 2, 5-8. The Board'erred by focusiﬁg on one element of the

proposed contention concerning the uniform thickness criterion, rather than the most important part

- discussing the need for an accurate realistic finite element analysis, and by placing an unreasonably high

burden on Citizens. Id. at..6—8. The Board argues that Citizens could have discovered the deficiencies in
the previous quélmg of the shell done by GE through 'reviewing GE’s work themselves. Id. at 7. This
view isbentirely speculative. Actually, Citizens did not have any information about the deficiency |
hjghlighted by the Sandia Report. In addition, the Sandia Report showed using the shell thicknesses
taken ih 1992, that the shell strength had degradéd by 44% compared to the ‘as—bui‘lt condition and was
close to the minimﬁm réquirement. Citizens’ Proposed ConcluAsiohvs of Fact and Law at 34-35. Because
the October 2006 results were génerally thinner than the 1992 reéults used by Sandia, they triggered the

need for further modeling.'* Thus, the October 2006 results combined with the Sandia Report provi‘ded

-materially different new information to Citizens that they used as the basis for a new contention. The

Board’s decision rejecting that contention as untimely should therefore be reversed.

The extremely exacting view t'aking by the Oyster Creek Board regarding timing stands in sharp

contrast to a more recent Board decision regarding the Vermont Yankee Nuclear Power Plant. As that

decision recognized, the time to file initial contentions is placed at a very early stage, when the renewal

Confirming the validity of this view, Judge Baratta reached precisely the same conclusion at the
end of the hearing. Decision, Additional Statement of Judge Baratta.
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applicatién is docketed. Entergy Nuclear Vermont Yankee L.L.C. and.Entergy Nuclear Oberations, Inc.
(Vennoﬁt Yankee Nuclear Power Station), LBP-07-15, _ NRC | 'slip op.at6n. 12 (Novembér 7,
2007). When signiﬁc.ant new infbrﬁlation becomes available this test should be a rglatively,simple matter
to meet. Id. at 5; 10 C.F.R. § 2.309(f)(2). The Board noted that “normally a great deal of new and

material information becomes available to the public after the docketing” through app.h'cation

. amendments or the safety evaluation report. LBP-07-15, slip op. at 6 n. 12. In contrast to the Oyster

Creek decisions, this language indicates that enhancements to aging management programs proposed in
the application allow new contentions to be ﬁled. The Board in Vermont Yankee, therefore, admitted a
new contention Based on a new analysis by the applicant. /d. at 10. Citizens should have been given the
same opportunity based on the Sandia Report combined with the new measurements taken in late 2006.

C. Appeal Points Related To Premature Factual Adjudication When Rejecting
Contentions (Issue P2) '

1. Summary Of Decisions That Prematurely Adjudicatéd Facts
The Board took an even more convoluted route tb dismissing Citizens June 2006 chailenge to
AmerGen’s quality assurance program, which Citi‘zens alleged was inadequate based on systematic errors
foupd in the 1996 UT results, ob_tgined by Citizens in Aprii 2006. LPB-06-22 at 31. To find this
challenge untimely, the Board decided that Citizens should have .obtained these results from AmerGen

before they filed their Petition, id. at 32, even though Pétitioners stated in their reply brief that they had

~ tried to do so, but AmerGen “consistently refused to provide the 1996 data to Citizens.” Id. at 31-32, n.

27. As discussed in the next Section, here the Board should have construed the facts in favor of Citizens

ahd found the challenge timely.
| 2. Reasons Why The Decisions Are Erroneous

With regard to Citizens challenge to AmerGen’s quality assurance program, Citizens made a
request for the 1996 datz; ’;o AmerGen on September 6, 2005. AmerGen denied that request on October _
10, 2005 on the errbneous grounds that the data were proprietary. Thus, Citizens found themselves in the

untenable position of being accused by the ASLB of failing to make a timely request for the information, .
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when in fact they made such a request and were impropérly denied by AfnerGen. Here, the only
information the ASLB‘ initially had on the matter was Citizens pleading that Ameréen had denied their
request for the data. Instead of construing the facts in favor of Citizens, as is legally required, the ASLB
here actually misconstrued them agéinst Citizens without any support whatsoevgr. This was clearly
erroneots. On reconsideration, Citizens proVided exiu'bits showing that the request‘ had in fact been

denied by AmerGen, as Citizens had alleged previously. However, the Board merely clarified that

Citizens should have stated in their Petition that they had been unable to obtain the 1996 results. Board

Memorandum and Order, déted_ November 20,.2006 at 7-8. This finding was wholly withqqt precedent
and elevates form over substance. The regulvati;)ns on vtiming make no refere’nceéo'such onerous -
requirements.

Because disnﬁssai of a petition is dispositive and the Board is not iﬁ a position to make factual |
findings about issues that are beyond the record, it should coﬁstrue the facts in favor Qf petitioners in a
similar maﬁner to judges deciding on moﬁons to dismiss. The rationale for this approéch is that errors of
fact in favor of the petitioners can be corrected at a lat_er stage in the proceéding, whereas dis‘missals
baéed on erroneous findings of fact are much harder to correct. Reinfbrcing this view, applicants are in

possession of the critical information and decide whether to include it in licensing applications.

Therefore, where there is a lack of essential information in the renewal application, it should be construed

against applicants, not against petitioners.

The Board made a similar error when it rejected a proposed contention regarding the embedded
region by essentially adjudicating the iésue instead of analyzing Whether the basis set forth by Citizens
was adequate. Board Memorandum and Order dated December 20, 2006 at 10-13.‘ The Boérd made the
same error when it rej ecfed-propoSed a contention regarding the neéd to enhance the scope'of the exterior
monitoring of the sand bed as untimely. Id. at 17-19. |

D. Appeal Points Related To Improper Exclusion Of Twice Raised Issues (Issue f3)

B 1. Summary Of The Decisioﬁs Excluding Twice ‘Raised Issues |

In response to repeated AmerGen motions to strike, the Board placed very severe restrictions
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upon matters thét could be litigated. Board Memorandum and Order dated J une 19, ZOQ7 slip 015 .at 5-9.
For example the Board restricted Citizens from arguing about the derivation of the acceptance criteria or
whether the estabhshed_methods for analyzing the UT results are inad'equatg. Id. at 5. Citizens were not.
even permitted to argue that.additior;al uncertainties had to be taken into account in the analysis of the UT
results. Board Memorandum and Order dated July 11, 2007 at4.
2. Reasons Why The Decisions Are Erronepus
- The Board appeared to adopt AmerGen’s argument that raising a sub-issue twice, once in a timely

manner and once in a non'-timely manner, should lead to its exclusion. However, this argument is entirely
illogica1 énd unsupported by precedent. For example, the admitted contention'impiicitly raised the éub—
issues of how the écceptance criteria were derived and how the UT results should be analyzéd. ‘These
sub-issues were also explicitly raised by the proposed contention, but were rej ected on timeliness
grounds. The net result should haye been that because these sub-issues were properly raised in a timely
manner as part of the admitted contention, they could nq;c be excluded by a simultaneous or éubsequent
failure to get a separate contention admitted. Therefore, the Board should havie alléwed all the sub-issues
raised by the admitted contention to be fﬁlly litigated.
V.  Errors That Pervaded The Proceeding

A. Thé Board Ignored Statutory And Constitutional Requirements

Whether the Board’s formaiistic application of the Part 2 rulffs ignofed the reqﬁirements c;f the

Atomic Energy Act and the Administrative Procedure Act, and failed to provide due procéss?

-B. Legal Backgt_‘bund
. Operating licenses may only be renewed if the Commuission finds that the license requirements
are “in accord with the common defense and security and will provide adequate protection to the health

and séfety of the public.” 42 U.S.C. § 2232(a). See also 42 U.S.C. § 2133(d) (“[N]o license may be

- issued to any person within the United States if . . . in the opinion of the Commission, the issuance of a -

license to such person would be inimical to the common defense and security or to the health and safety |
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of the public.”). To implement these requirements, the Commission has p?omulgated regulations that lay
out tfle specific requirements for relicensing. As the Commission explained “The license renewal review .
1s intended to idgntify any additional actions that will be needed to mainfain the functionality of the
systems, structures, and components in.the period of extended operation.” Final Rule, Nuclear Power
Plant License Rehewal; Revisions, 60 Fed. Reg. 22,461, 22,464 (Méy 8, 1995).

The AEA requires NRC to offer a chance for intervenors to request an adjudicatory hearing on all

- material aspects of license review. 42 U.S.C. § 2239(a) (AEA § 189(a)). In 2004, NRC changed its -

procedural rules governing hearings on nuclear power plant licensing and other issues. 69 Fed. Reg.

2,182 (January 14, 2004). Among other things, the new rules restricted intervenors’\rights with respect to

_discovery and cross-examination. Citizens Awareness Network, Inc. v. NRC, 391 F.3d 338, 344-45 (1st

Cir. 2004). The Circuit Court found that the rules provided the procedural safeguards required by the
Administrative Procedure Act (“APA”). Id. at 350. In particular, the Court found that provided NRC
interpreted the rules on cross-examination to meet the APA requirement that cross-examination be

available when necesséry for a full and fair adjudication of the facts, the rules would satisfy the APA. Id.

~at 351. However, the Court cautioned that “the APA does require cross-examiration to be available when

1

necessary for a fulll and true disclosure of the facfs. If the new rules are to comply in prac_:tige with the
APA, cross—examinatioﬁ musf be allowed in appropriate instances. Should th(; agencies administration of
the new rules; 6ontradict its present representations or otherwi;e flout this principle, nothing in this
opinion will inoculate the rules against further challenges.” Id. at 354 (citations omitted).

C. The Bo»a'rd’s' Decisions And Conduct Violated the APA

Citizens repeatedly attempted to secure the right to cross examine AmerGen witnesses. First, in
thei‘r motion of May 5, 2006; Citzens requested that the proceeding be conducted under Subpart G rules,
which would allow for full cross-examination by the parties rathér than interrogaﬁbn by tﬁe judges.
Board Memorandum é-nd Ordér, dated June 5, 2006 at 2. In résolving this issue the Board rigidly applied
the standard that unless Cifizeﬁs showed that the credibility of an eyewitness was at issue; no cross

examination would be warranted. E.g. Id. at 7. Furthermore, although Citizens raised an issue regarding
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AmerGen’s technical credibility by showing that the results that AmerGen and the NRC has relied upon
to establish the safety of the drywell shell were overly optimistic, the Board érroheou_sly and prematurely
assumed that no fact witness would be presented by AmerGen this issue. /d.

Second, Citizens attempted to secure a limited right to cross-examine Peter Tamburro, one of

AmerGen’s witnesses, on the basis that it was necessary to dcveldp an adequate record for decision.

Board Memorandum and Order, dated September 12, 2007 at 3. In particulér,' Citizens pointed to errors |
and inconsistent stétements'that the witness had made in documents and claimed that the Board would not
have sufficient detailed knowledge of the récord to fully examine the witness on these issues. Id In
addition, Citizens claimed that the panel format éf the witneés questioning would “effectively deny
Citizens the abiIity to find out why . . . [Mr. Tamburro] has been so inconsistent.” Id. at 4.

In denying the motion, the Board acknowledged that Citizens had provided a thorough cross
examination plan for the witness, id, ax‘ld stated that the Board “is fully capable of eliciting testimony
from Mr.‘ Tamburro and resolving any inconsistencies in his prior statements.” I;i. In addition, the Board
pointed out that it was not obliged to follow the panel format. Id. However, when the Board actually

conducted the hearing, it showed little interest in discovering why Mr. Tamburro had been so.

" inconsistent.”’ The Board also stuck to the panel format and did not question Mr. Tamburro in depth

I

about the critical inconsistencies highlighted by Citizens.

The Board’s approach to questiorﬁng other witnesses was also inadequate. For example, the
Board failed to ascertain th¢ basis of Dr. Hértzman’s revised opinions about the actual factor of safety
exhibited by the drywell $hell.14 The B(;ard also seldom followed up when testimony was inconsistent

with the record developed in three rounds of filings bf written testimony."> Indeed, Judge Abramson

1 E.g Tr at 509-10, the panel failed to follow up on Mr. Tamburro’s admission that his assessment

contained an error.

1 See discussion in Section ML.C.2.e, sﬁpra.

15 For example when Mr. Gallagher testified that there was a bias introduced by grinding of
approximately 100 miles, Tr. at 604-4, and Citizens’ counsel objected on the basis of foundation, the

Board failed to verify that the cited foundation was actually what the witness claimed: a comparison of
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- appeared to use the hearing as an opportunity to show that Citizens’ contention should be rejected.’®

Thus, in practice, the panel’s level of examination of witnesses was insufficient to satisfy the

requirements of the Al;A, because important issues of fact were not fully explored and Citizens were
denied the ability to cross examine witnesses.

D. | - Granting The Renewed License Would Violate The AEA

If left uncorrected, the Board’s interpre.tation of the rules on new contentions would_‘violate AEA.
As shown in Sectieh v ;B., there Waé no time at which Citizene have obtained a hearing regarding the
spatial scope of the thickness measurements, the derivation of the acceptance criteria, and a number of .
other issues. Because all the issues Citizens raised are material to safety, the Commission may not
completely deny.Citizens the opportunity to obtain a heaﬁhg on these issues. Union‘of Concerned
Scientists v. NRC, 920 F.2d 50, 53 (D.‘CI. Cir. 1990). Therefore, the Commission must grant Citizens a
hearing on these issues prior to makihg any decision on relicensing. |

In addition, as Judge Baratta’s statement makes clear, the Commission does not currently have
eufﬁcient informaﬁon to decide whether the current state of the Oyster Creek drywell provides reasonable

assurance of adequate protection of pubhc health and safety because a conservative analysis of the actual

_current state of the shell has not yet been done, even though it is “essential” to “fully” show “that there is

‘ reasonable assurance that the factor of safety required by the regulations will be met throughout the

period of extended operation.” Decision, Additional Statement of Judge Baratta, 4, 1. Furthermore, the

'Board has failed to 'establish the limiting margin and has made numerous other errors. Therefore,

completing the finite element analysis and correcting the Board’s errors are additional pre-requisites to a

Commission decision to grant the license renewal application for Oyster Creek.

the prepared surface vs. the unprepared surface. Id. at 604-05. In fact reference to the cited
‘measurements shows that there are no such results and the testimony is indeed without foundat1on

' AmerGen Ex. 16 at 101-02.

16 Clearly 51gnalmg pre-disposition and lack of effective cross-examination, at one point Judge

Abramson presaged his summary of some of AmerGen’s testimony by stating: “See if I can put that in
terms that an appellate court might understand.” Tr. at 476.
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E. Granting The Renewed License Would Violate Due Process

Finally, the net result of the hearing, if affirmed, would violate Citizens right to due process

because it would allow Oyster Creek to be relicensed without full consideration of Citizens’ concerns that

there is insufficient confidence that the reactor meets the safety requirements designed to protect Citzens’

lives and property.

V1. Reasons Why Commission Review Should Be Exercised

The legal errors of the Board identified in this Petition either lacked governing precedent er
misinterpreted govefning.precedent. 10 C.F.R. § 2.341(b)(4)(i1). Indeed; the Beard contradicted itself on
a number of issues. The factual end legal errors iraise substanﬁal and important questions of law and
policy because they enreasonably limited the scope of the hearing and they lead to a lack of sufﬁcient _
confidence that the CLB will be maintained as required. 10 C.F.R. § 2.341(b)(4)(iii). The identified
errors were prejudicial and were contrary to the public interest because they unreasonably excluded a

number of i issues from the heanng process and allowed 11cense renewal to proceed even though there is

. no reasonable assurance that the CLB will be maintained. 10 C FR.§2. 341(b)(4)(1v) 10 CFR,§

2.341(b)(4)(v). Failing to correct these errors made would lead to a violation of federal statutes.
VIL. Conclusion

For the foregoing reasons, the Commission should review the Decision and-either deny the

license renewal application or remand the matter to the Board for further proceedings after the

Commission has corrected the many legal and factual errors contained in the Decision.

Respectfully submitted,

LA Y

Richard Webster, Esq.

-Julia LeMense, Esq.

EASTERN ENVIRONMENTAL LAW CENTER
Attorneys for Citizens
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