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UNITEb STATES OF AMERICA
 NUCLEAR REGULATORY COMMISSION
| +oE

ATOMIC SAFETY AND LICENSING BOARD

In the Matter of: ) g
- CROW BUTTE RESOURCES, INC. ) Docket No. 40-8943-MLA
(In-Situ Leach Facility, ) ASLBP 07-859-03-MLA-BDO1

Crawford, Nebraska) )

Wednesday, January lé, 2008

Chicoine Atrium

Mari Sandoz High Plains
Heritage Center

Chadron State College

1000 Main Street

Chadron, Nebraska

The above-entitled matter came on for orai
argument, pursuant to notice, at 9:00 a.m.
BEFORE:
HONCRABLE ANN MARSHALL YQUNG, Chair
> HONORABLE RICHARD F. COLE

HONORABLE FREDERICK W. OLIVER

Administrative Law Judges
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Commission:
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Office of General Counsel

Mail Stop - 0-15 D21

'~ U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

Also Preseht:

STEPHEN COHEN, NRC STAFF, URANIUM RECOVERY
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BILL von TILL, NRC STAFF, URANIUM RECOVERY

LICENSING BRANCH
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on behalf of thé‘Apblicant:
TYSQN SMITH, ESQ.

Winston & Strawn, LLP
1700 K Street, N.W.

-Washington, D.C. 20006

MARK D. McGUIRE, ESQ.
McGuire & Norby
605 S. 1l4th Street, Suite 100

Lincoln, Nebraska 60508

On behalf of the Petitioners:
DAVID C. FRANKEL, ESQ.
P.O. Box 3014

Pine Ridge, South Dakota 57770

BRUCE ELLISON, ESQ.
P.O. Box 2508

Rapid City, South Dakota 57709
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PROCEEDTING S
(9:00 A.M.)

. JUDGE YOUNG: Let’s go on the record.

Good morning, everyone. My name is Ann
Marshall Young. I am the Chair of the Licensing
Board. I am going to ask my colleagués to introduce

themselves and then I'd like to go through the parties
and have eachvof you introduce yourselves and all the
people that you’ve brought With you.

Judge Cole.

JUDGE COLE: Yes. I’'m Richard Cole. I'm
the environmental technical member of the Licensing
Board Panel.

JUDGE YOUNG: T guess I should have said
I'm the lawyer member.

Judge Oliver.

JUDGE OLIVER: Fred Oliver and I'm the
t%chnical member of the board.

JUDGE YOUNG: All right, let’s start with
the Staff at the left and go across this way.

MS. JONES: Andrea Jones for the NRC
Staff, Office of General Counsel.

JUDGE YOUNG: I'm going to have to say
something at this point. These microphones are for

the court reporter. We do not have microphones that
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amplify your voices so everyone is going to have. to

speak up. Either that or we have one microphone that

 youfre_going to have to pass around; I think that .

would be a little bi£ too cumbersome. So could you
say that a littlexﬁit more loudly?

MS. JONES:‘ Yes, I can. I don’t know if
it’s on. .

JUDGE YOUNG: That won’'t work for peoble.
out here:

MS. JONES: Okay.

JUDGE YOﬁNG: That will just help the
court reportér.

MS. JONES: It doesn’t amplify, okay.

:Andrea Jones for the NRC'Staff, Office of
General Counsel.

MS. SIMON: Marcia Simoﬁ for the NRC
Staff, Office of the General Counsel,

MS. MARCO: Catherine Marco, NRC Staff,
Office of General Counsel.

JUDGE YOUNG: All right.

MR. SMITH: I‘m Tyson Smith and I'm with
Crow Butte Resources and have with me Mark McGuire.

JUDGE COLE: I'm sorry, the second?

MR. SMITH: Mark McGuire.

JUDGE COLE: Mark McGuire.
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MR. SMITH: He’'s also an attorney for Crow

Butte Resources.

MR. ELLTISON: Bruce Ellison, I'm an

- attorney for Debra White Plume who is to my right, and

Owe Aku.
JUDGE YOUNG: And?
MR. ELLISON: Owe Aku.

MR. FRANKEL: My name is David Frankel.

And T have with me Tom Cook. And I also have with me

Joe American.Horse.

JUDGE YOUNG: And I don’t know, did the
Staff, did you'want to introduce the project manager.
and your other people from NRC?

MS. JONES: Yes.

MR. von TILL: Bill von Till. I am the
Chief of the Uranian Recovery Licensing Branch.

MR. COHEN: Steve Cohen, Uranium Recovery
Licensing Branch. I'm the project manager for erw
Butte.

JUDGE YOUNG: Thank you. Anyone else?

(No response.)

JUDGE YOUNG: All right. Just to set a
few ground rules. We talked about consolidation of
arguments in the telephone conference that We had.

Has that been worked out? Do you have that worked out
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between you oOr doﬁwe need  to talk'ébout fhat any'_i
further?

| MR. FRANKEL: We'’'re worked oug.

JUDGE YOUNG:_ Okay .

MS..JONEé: I think we're fine on that.

JUDGE YOUNG: Excellent. Very good.

Qne other thing that I think iﬁ might'be'
helpful to touch on, and that is we received the
cqrreCted reference petition. Are the parties in
agreement that the corrected reference pé;ition is the
one that we will be referringrto? I have already
marked up the original reference petition and it
doesn’t look as though page numbers or anything else
have significantly changed; right? |

MR. FRANKEL: The typo that was showed,
Judge, in the March copy there was ley some small
deletion.

JUDGE YOUNG: Right.

MR. FRANKEL: I believe the page numbers
are, if not identical, very, very close. |

JUDGE YOUNG: Okay, so there are no issues
on that?

MR. FRANKEL: We don’t have any, Your
Honor.

JUDGE YOUNG: All right. We’ll start with
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argument on'sténding then'move to the contentibns‘one'
by‘one. And theﬁ at the end we:wiil hear’br&ef
érgument on the request to hold.thé‘Subpart G.heéfing.

MR. FRANKEL: . Your Hénor. |

JUDGE YOUNG: Yes?

MR. FRANKEL: May I make a motion to
consider the mixing of the aquiférs issue first? The
reason beiﬁg that if there is a substantial basis to
believe or if the Petitioners arguments are viewed'
favorably on that issue it would inforﬁ the standing
issue because distance is an issue and if the watef is
shown to be traveling out toward Pine. Ridge or that.
there is a possibility of that some determination of
tha; prior to arguing standing wouid seem to save
judicial resources.

I broached that with counsel for the
company andeOUnéel fof the NRC and they were not.
amenable to stipulation so I’'m making it as a motion.

JUDGE YOUNG: You're asking that we wou;d
make a ruling on that today?

MR. FRANKEL: Just that you would allow us
to argue that issue first so that we might -- so that
if viewed in the light most favorable to Petitioners
then after hearing our arguments on that it might be

possible for the panel to decide on that issue for
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purposes of analyzing ‘standing and contentions.
BeCause technically if -théré is a mixing of the
équifers then iﬁrié much more likely that the Court

might find standing for Slim Buttes Ag. Dev. Corp. or

- for Owe Aku or for Ms. White Plume given that 40, 50

mile distance. The prbximity to the dfinking of the
water and proximity to the mining would be shown we
think if we made a persuasive argument that there was
in fac; a‘mixing of the aquifers.

JUDGE YOUNG : .Let me just give.you a

couple thoughts and then maybe other board members

"will have some thoughts as well.

In making rulings on standing and

contentions we don‘t really get into the merits for

purposes of making rulings on the merits. And
sometimes that is sort of.a slippery.iine because we.
will be talking about issues that are felated to the
merits in discussing standing and contentions but not
for the purpose of making ruling based on that, rather
for the purpose of seeing in the case of standing
whether there is any potential for injury, for
example, and in- the case of contentions whether there
is a genuine dispute on a material issue of law or
fact. |

I think it’s reasonable for you to touch

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12
13
14
15
16
17

18

19

20

21

22

23

24

25

63
on those issues. obviously in making your argumenté.on.

standing as well as on the conten;idns that have to do’

with that. But I don't know that it would save any.

judicial resources in any event to hear thaﬁ argument
first. I ﬁean we’ve.read your pleadings énd I'm not
per;uaded that it would be-a useful expenditure of
time to talk about that first. And then we’ll be
bringing it back up in the standing and coﬁtentions in
any‘event.

MR. ELLISON: So it can be part of our .
argument?

JUDGE YOUNG: Right; it can be part of
your argumént. I guess my sense is that I would
counsel you not to go to a great extent into the
argument. And if it seems as though you are being
repetitive or spending a lot of time on something when
I think everyone would agree that the issue is the
potential I may, we may take a time out and see where
we’'re going with it. But I think within the time
frames allowed, and you can divide it up I think I
indicated however you’d like, we would expect you to
touch on those arguments sinée you’ve. raised them.

Any other thoughts on that?

JUDGE COLE: Yes. I agree, 1it's very

difficult to stay away from the merits on standing
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'issues and on- the contentions issue.. Certainly

Contention 1 is:going'to bé.the 1qngeSt.cohtention“
that we will be diécuésing. hAnd certainly mérits has
got to be a factor in determining-bo#h of those‘issués
of standing and contention. So I guess we should go
aheéd with ﬁhe procedure tha; Judge. Young described
and put .as much as vyou want in ‘each of those
categories without unnecessary repetition.  But we
uhderstaﬂd the argument.
| MR. FRANKEL: Thank you.

JUDGE YOUNG: What I think we will be
looking at is, is there an issue?

Either of you have anything to add on
that?

JUDGE OLIVER: I think that is the first
issue anyway.

JUDGE YOUNG: Right.

JUDGE OLIVER: In the list.

JUDGE YOUNG: So we're going to go into
sténding first.

JUDGE OLIVER: Yes. But I'm saying it’s
not going to be too far back in general.

JUDGE YOUNG: It won’'t be, right, it will
be the very next thing.

MR. FRANKEL: Thank you.

NEAL R. GROSS
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MS. JONES: Judge Young.~

- JUDGE 3.{OUNG: Yes?

MS. JONES: ‘'We were having a littlei
difficulty_on this end hearing the;;onversation --

JUDGE YOUNG} Yes.

MS. JONES: -~ on that side of the room;

JUDGE YOUNG: You know, if we Want to take
a break we could move those two tables back a little
bit and slant these two tables in a little bit so
everyone .can see each other. That might help?

MS. JONES: Yes.

MS. SIMON: Yes.

JUDGE YOUNG: Let’'s take a five-minute
break to do that.

.(Bfief recess.)

JUDGE .YCUNG: All right, is everyone
situated? Who wants to go first on standing?

MR. FRANKEL: I will, Judge.

JUDGE YOUNG: All right. And you don‘t
have to staﬂd. You may if you’'d like but you don't
have to.

MR. FRANKEL: Thank vyou. I thank
everyone, everything thaf brings usAhere.

Judge, we want to enter into evidence and

offer this Exhibit A, Petitioners’ Exhibit A.
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- (The document referfed,tb waé

.marked for ideﬁtificatioh as
- Pegitioners’ Exhibit A.)

We do ﬁhis after lookiﬂg at the Appendix

in the Entergy/Pilgrim case which_says that part of

our job here in complying with these regulations is to

' bring forward some form of document or expert opinion

to show that we are not making bald allegations. And
I e-mailed this to counsel for the Applicant and

counsel for the NRC Staff last night and let them know

- that I would be introducing this. I have enough

copies.

So may I approach to give this to you all
or should I bring it to the law clerk? I'm not sure.

JUDGE YOUNG: You can just bring it to us.
You've diécussed these?

MS. JONES: We would like our objection
noted just for the record because we have not had an
opportunity to examine- those documents so we are
really not prepared to respbnd to them.

MR. FRANKEL: You received them last night
though by e-mail.

MS. JONES: At 12:30. And I don’t have
access to my e-mail since we’'ve been here since early

yesterday morning.
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MR. SMITH: And I did not see them until’
this morning on my -e-mail.

MR. FRANKEL: Judge, we just received it

on --

JUDGE YOUNG: Why.doﬁ’t you pa$s these
around.

MR. FRANKEL: Sure, Your Honor.

JUDGE YOUNG: And let everyone_look at
them and.

MR. FRANKEL: This is the report that we
referenced in Bruce McIntosh’s affidavit. We had such
a limited amount of time to collect any form of
documentary evidence. And so this is a pfofessor at
Chadron State College who has made a careerAstudying
this area specifically and these issues specifically.
And I will let everyone take a moment to glance at the
four points and references that Dr. LaGarry states.

JUDGE YOUNG: You're offeriﬁg this on
standing only?

MR. FRANKEL: We're offering this, Your
Honor, on standing and on contentions. To us when
viewed most favorably to us this in our view carries
the burden that we are here to carry that shows a
mixing of the aquifers and it shows that it does

effect through the porous sandstone the Ogallala and
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Applicant groups. Ahdfthat brings Debra White Plume

and Owe Aku and Slim Buttes Ag. Dev. directly in the

.course of_the flow of that water.

MR. SMITH: - This is Tyson Smith for Crow

Butte. And I think we object to the .introduction of

‘this evidence. We haven’t had a chance to look at it

or review it. Petitioners have an ironclad obligation
to review publicly available information before they
submit their contentions. They’ve already been given
an additional opportunity to reépond to standing. And
we've objected to portions of those as well. And I
think we would renew that objection here that this is
too late for us to have an opportunity to zreview.
And, vyou know, it’s not clear to(ﬁs even how this
affects their standing argument. There is no
discussion here other than various statements.
referring to studies. We don’t khow how that has any
relevance to the application at issue.

MS. JONES: Our position is the same,
Judge. We would like to renew our objection.

JUDGE YOUNG: I guess I am going to have
to really, I almost say that to you, --

MS. JONES: Yes.

JUDGE YOUNG: -- to speak up a-littlé.

MS. JONES: Okay. Our position is the
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saméi And again, we have not had an opportunity to
examine whether or not this is releVaht_to‘cgnﬁention
admissibility or to their standing. And so we wsuld
like to reiterate suf position that we think that it‘s
too late at this junctufe to attempt to introduce this
information in;o the record.

MR. FRANREL: Well, Your Honor, this is
not hidden information. I don’t understand why the
most powerful uraﬁium company in the world couldn’t
find it and put it in their enyironmental report.
It’'s all published and it’s all more current than most
of the information thaﬁ's in the Applicant’'s
environmental report. ' So I think it’s highly
relevant, goes to standing and all our contentions.
And we do hope that you will accept it.

JUDGE OLIVER: In the first paragraph it
says that it’s uhpublished. ‘He’'s referring to
published articles but in the first paragraph it says
that it’s unpublished.

MR. FRANKEL: He’'s referring to another
paper. And they didn‘'t want to bring forward
unpublished information so they simply summarized
published available literature.

JUDGE YOUNG: I think we will take your

submission under advisement and the objections under
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advisement.

I would note Ehat>we might make different
rulings on standing and céntentions With regard tévthe_
use of thiép Bqt in any évenﬁ I ﬁhink the.appropriéte
thing, -assuming my colleagues agree with me, is to
fake the iésue under advisement at this point.

MR..FRANKEL: Very well, Judge, I Will
continue.

On water usage i will také watgr usage.
Mr. Ellison will discuss the second part of our
contention on water when that comes.

JUDGE YOUNG: Wait a minute. We’re doing
standing at thisvpoint.

MR. FRANKEL: Yes, Your Honor.

JUDGE YOUNG: So.what I would really like
you to focus on- is the critgria for showing standing
whiqh. will get vyou into the affidavits that you
submitted. And by the way, I don’'t think we ever
received any additional affidavits, if we did it was
after we lef;, from Debra White Plume. You had asked
for an extension to file additional affidavits. Were
the additional ones ever filed yet?

MR. ELLISON: Yes, ma’am. My
understanding from my paralegal was that they were

sent electronically and, as appropriate, by mail.
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| JUDGE YOUNG: Okay. We may have miSséd
those.: |
Maybe do you have copiés of'those?.:wauld
it be possiblé to -- do>you-all have cépies?
MS. JONES: Yes.
JUDGE YOUNG: You did re;eive them, okay.
I apologize, maybe we just missed them. But if‘?ou
have copies.

MR. ELLISON: I don’‘t have copies, I.just

have a copy,vYour Honor. And we’'d be happy to have

them copied.

JUDGE YOUNG: I don’t know whether wé have-
the -- My big issue is if you’re going to be goiﬁg
into that it might be good to see if we could copy
those before we go on with the argument on standing.

MR. FRANKEL: Should I just continue,
Judge, or‘would you like to wait on thét?

JUDGE YOUNG: Well, hold on. Let’s see.
Let’s see if we can copy these. Because really.in the
standing argument the primary thing that we’re going
to be looking at is whether you have shown standing
according to the criteria that is in the case law.
And so to the extent that you are going to be
referring to those affidavits it would be good to be

able to look at them.
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MR. ELLISON: Should be three.
'JUDGE YOUNG: Thank you.

JUDGE COLE: Is that the affidavit

concerning David Allen House, Sandy Sauser, Lester

"Bo" J. Davis?

MR. ELLISON: Yes, sir.

JUDGElCOLE: Okay. Then we did receivé
them.

JUDGE YOUNG: I apologize. Well, anyway
we’ll get copies.

Go ahead.

.MR. FRANKEL: Concerning standing, we take

most of our support from the Hydro Resources'case, HRI

One and HRI Two. In that case I know you are all
aware petitioners who demonstrate that they rely on
water supplies that are adjacent to the mining
project, the ISL mining project ha&e a right to a
hearing. = Here we have Petitioéer Tom Cook and Slim
Buttes Ag. Dev., Western Nebraska Resources Council,
Debra White Plume and Owe Aku.

We have Tom Cook to start. This
Petitioner can see Crow Butte from his backyard. EHe
owns 5;25 acres. The information that we have

indicates that the water does travel and in the light

viewed most favorable to us Petitioner drinks water
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from a well that‘may have Water in it that mixes with
the Basal 'Chadfqnﬂ and at this'—poinp “in this
proéeeding we are not obligated to prévide pfoof ofv
that.«.What we are saying is that that is sufficient
to show injury in fact. As an addition, the exposure

to radon. living in close proximity to this mine also

provides Mr. Cook with injury-in-fact standing.

And further, we have provided evidence in
the form of literature,_economicVliterature that shows‘
that there 1is a proven decline in proberty values
directly associated with a depletion of this équifér,
the High Plains Aquifer. And so that goes directly ﬁo
our contentions concerning the water usage and the
additional water usage that would be allowed if the.
amendment is granted.

So we have shown support for the adverse
impact on property. values, we have shown support for
the-fact that he relies on the wafer. We have shown
support for the fact that there is a potential for
negative impact on the quality of his water which
could be determined when we get access to the hearing
file.

For all these reasons we believe that it
is clear that Mr. Cook has standing in this matter.

And I could entertain questions on that.
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JUDGE COLE: Mr. Frankel, you stated that

Mr. Cook can see thérproperty from his property?

MR. FRANKEL: Yes, sir. .

JUDGE COLE: How far is he from the

- property?

MR. FRANKEL: Eighteen to 20 miles.

JUDGE COLE: Eighteen to.20 milés.

MR. FRANKEL: I believe downgrade, 160
feet downgrade.

JUDGE COLE: And he gets his water from a
well but not from a public water supply system?

MR. FRANKEL: Yes, sir.

With the Court’s permission I will reserve
some of my time on Mr. Cook and move down to the other
Petitiqners.

Slim Buttes —*.well_no, let’s go to Debra
White Plume and Owe Aku. Again downwind, exposures to
radon and use of the water well. We understand the
company and the Staff’s position and that there are
some fine points factually and legally associated with
how close is close enough to grant standing. In our
view that determination must be made through the lens
of an understanding of what happens with this water in
these aquifers. If you accept our position that there

is some mixing then water that flows from the mining
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‘area or excursion from the mining area could and does

‘travel to and towards Debra White Plume’s well and Owe

Aku.

“And we have some‘mombers of Owe Aku when
we talk about representational and organizational
standihg who are much closer than Debro White Plume.
We feel that the.mixing combined with the reliance on
the wator again shows standing under HRI precedent.

JUDGE COLE: So are you prepared to put in

~any evidence to demonstrate that?

MR. FRANKEL: To demonstrate the movement
of the water and the mixing of the aquifers?

JUDGE COLE: And the'mixing, yes.

MR. FRANKEL: Yes, sir. .Wé have studies-
that we haven‘t had an opportunity to copy yet but
could be copied. Overnight they were just too
voluminous to get to right for this hearing.

We’'ve received most of this information at
the very last minute after asking our clients to
scrambie. As you know, ﬁhe Board has put us on a
fairly fast time frame and we’'ve been working to keep
up with that time frame so as not to cause any delay
to the process. But we would be prepared to put in
evidence.

JUDGE COLE: Through an expert witness?
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MR. FRANKEL: Through expert witness and
studies related to that field of:expertise.

JUbGE;COLE: Got you}-'Thank you.

MR.‘FRANKEL: As to I'm going to handle
Owe-Akullater in terms of its‘organizational énd
representatidnal standing. I‘d 1ike to ﬁove on to
Slim Buttes Ag. Dev. Petitiohef here is represented
by myself and its president Mr. Joe American Horse
sitting to my leftf This organization has existed
under tribal law. So to the extenﬁ that the NRC Stéff
made certain criticisms concerning. the nature of
membership, with due respect this is an entity that is
a very Jloosely orgénized entity, it decides who its
members are and it can provide factual bases for the
kind of activities that are in the nature of a right
of membership or a participation of membership as non-
profits go.

I know it>s outside the scope éf this
hearing to talk about corporate entities and
membership, but if that becomes a gquestion for the
panel I would be happy to.go into it further. But the
point -- |

JUDGE YOUNG: Were you just responding to
the concerns that I think the Staff raised about the

dates of membership?
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MR. FRANKEL: Yes, ma’am. Thefe was -
although our éffidavits expresély state. that ‘ﬁhe
iﬂdi&iéuals authorizihg the group fo‘fiie'the.petition'
on his or her behalf there were several circumstances
where the Staff objected to the form or content of the
affidavit, suggesting that perhaps the individﬁals
were not full members or were not expressly members.
And I wanted to say that we are prepared to reply witﬁ
more facts if that would serve the Court.

JUDGE YOUNG: Can you just summarize what
the situation is with regard to the affidavits that
were questioned?

MR. FRANKEL: Sure. In the affidavit of
Jan Meese which goes to WNRC we have a statement that
that person has authorized WNRC to file this on their
behalf. I happen to know that Ms. Meese€ is a longtime
member of WNRC and is. -- I'm sure can provide
additional facts, if desired, as to hef historical
relationship with WNRC( whether_ she has attended

meetings, what kind of meetings, whether she has

. attended public actions and what.

The same goes for Ms. Beth Ranger who was
also noted in the NRC’'s --
JUDGE YOUNG: Let me just interrupt you

for a second.
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MR-. lFRANKEL: vYes, Judge.
JUDGE YOUNG: Let me as the Staff ana '
Applicant, if you have spe@ific éuestipnsxthat you’d

like to raise, raise them in your argument and then

you  can respond to them in the time you need to.

MS. JONES: Okay.

MR. FRANKEL: Thank you, Judge.

Moving on them to Slim Buttes Ag. Dev.
This organiiation serves the éntire Pine Ridge Indian»A
Reservation. It is devoted to the development of
small family and community gardens and farm projegts.
In 2007 it tractor-tilled and supported 356 family and 
community gardens across the reservation which is
4,500 sqguare miles.

This organization is in its 21lst year of
continuous operation. - The whole poin; of this
organizatibn_ is to foster self-reliance and help
reduce dependence on commodity foods and on handouts.
The way they do this is by tilling gardens and
providing assistance so that people cén garden their
own food when the weather permits.

The people irrigate these gardéns with
well water. If our position is accepted that there is
a mixing of the aquifers, a miking of the water

between the aquifers, then that mixing contaminates
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the well water. And the well water is used to water

the gardenéj ‘ahd thatr sﬁbvertsi thé entire
organizatiénal purpose of Slim.Buttes Ag. Dev. Cbrpl_'
That'’'s why we -have organizational standing in éddition
Fb.representational standing;

JUDGE COLE: And.where are these farms and
what is the source of water?

MR. FRANKEL: The source of water are
wells at Pine Ridge. Pine Ridge Indian Reservation is
located 20 miles from here. And this particular group
is based at Slim Buttes whiqh is 40 miles from the
site.

JUDGE COLE: And what aquifer are they on?

- MR. FRANKEL: Arikaree..

JUDGE COLE; Arikaree. Thank you.

JUDGE YOUNG: I have one thing I wanted to
raise- wifh you and ‘that _is on the issue of
organizational standing. I did a 1little bit of
research because there 1s always the reference to
organizational as opposed to representational
standing. However, I'm not aware of any cases in
which any organization has ever been granted
organizational in the NRC. Now Staff may be able to

point me to some. But I went and looked at the Sierra

Club v. Morton case and that was a case in which the
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, Supremév Court held that basically cases that had

previously been brought by- organizations as

:epresenting‘the public interest when they could not

show any effect on any member.that phat would not:
constitute standing. B

So I guess I‘d like for all parties to
focus your arguments insofar as they are based on
organizational standing to -- I mean if you don’t have
aﬁy more argument that’s fine but}after reading the
Morton case I was sort of left with the sense that
basically you are going to have to show thé£ a member,

at least one member would be affected. So you're

nodding your head, Mr. Ellison. So --

MR. ELLISON: Isn’‘t that what the Northern

State Power case talks about?

JUDGE YOUNG: Pardon?

MR. ELLISON: The Northern State Power

Company case talked about that at least one member
must be affected --
JUDGE YOUNG: Right.

MR. ELLISON: -- by the licensing action.

And also Georgia Tech touched on that as well.
JUDGE YOUNG: So which is essentially the
same thing as representational standing. So --

MR. FRANKEL: I don’'t understand, Judge,
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then why would there be two different tests?

JUDGE YOUNG: ° Well right, I mean.tﬁat's
thevpoint. And'I.gﬁess the‘reasoﬁ I went aﬁd aid»thé
feseérch was because . I wondered wﬁat types of cases
are there. in whicﬁ an organigation would bé granted
organizational standing? I cquldﬁ’t find any. And so
I was left with the impreséion --

MR. FRANKEL: What about in the HRI case
was twp organizations were granted ‘standing in that
case and ;—

JUDGE YOUNG: As a organization? - As
organizational standing or?’

MR. FRANKEL: I‘'m going to have to ngback
and look at that.

JUDGE COLE: I think they had to make
another demonstration that at least one member was
affected.

JUDGE YOUNG : You can make whatever
arguments you want. to on it. But, frankly, it was
just a matter of interest for me because we always
make reference to organizational standing but when
looking at what does that actually mean it looks as
though you have to show something through an actual
human being. So anyway, go ahead.

MR. FRANKEL: I think for our purposes,
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Judge, we feel we  have organizationall' and
represeqtational ‘in- both cases fand’ SO0 we’vé "been
précéeding on thafrassuﬁptioﬁ. Aﬁa I don‘t want to
belabbr ithith argument.A If I can find a case during.
a break or‘at some point that makes sense to point out
to you I will.

JUDGE YOUNG: Okay.

MR. FRANKEL: Otherwise, you know, I would
only say that in many of these cases that come up
there’s some national or regional environmental group
that’s basically sticking its nose into some community
where it doesn‘t 1live. - And its organizational

standing is expressed in various ways, I’'m sure with

-more articulation than I have. But here, especially

in the case of Western Nebraska Resources Council, we

‘have an organization whose raison d’etre is this

activity, this kind of expression, the focus on

preserving and protecting the natural resources of

‘this area, including the air from radon contamination,

the water from the mining contamination.

So if ever there was an organization that
might be well suited to meet that test, this would be
it is what we would say, Your Honor. But again, no
need to belabor it because, as you said, there is so

little precedent that this Board could decide to do
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what it wants.

JUDGE YOUNG: Well, wé’re'limitedjactﬁaily
also, so..

JUDGE COLE:.’Donﬁtrwe.wish. 

'MR. FRANKEL: Still, we honor the
discretionary power of the Board. :

Just to move on and completé Slim Buttes

Ag. Dev., the families that rely on Slim Buttes Ag.

Dev. also drink the water and use the water. So

again, if there is an assumption even for purposes of
standing that there is a mixing based on the limited
amount of information that we proffered, that
assumption would enable us to reach the determination
of standing here.

And moving on to the Western Nebraska
Resources Council, again Petitioner lives downwind.
And by extension through ité membérs, particularly Ms.
Meese, Dr. Anders and Ms. Ranger, as members of
Western Nebraska Resources Council who have authorized
it to act on their behalf they drink water from wells
with the exception of Ms. Ranger who it turns out
drinks water from the coffered water supply which
itself 1s jeopardized potentially by these ndning
activities.

Petitioners' property values are adversely
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affected. All three ére,property owners: one in

" Chadron, two in Crawford. Again, the cite to that

article from Torrell, the market vélue of water in the
Ogallala Aquifer shows clearly that decline in
property values resulﬁs from depletion of the aquifer.
Aﬂd that petitioner was formed in 1983 specifically"
the protecﬁ the natural resources of Western Nebraska
and has a history of testifying in public hearings
challenging water quality, quantity, degradation,
practices.

So moving on to the second, page 8 of 27,
this secbnd‘category‘that has to be addressed: What
is the nature and extent of the Petitioner’s property,
fiﬁancial and other, in the proceeding?

I guess before I -- I had put forth
deferring some time on Owe Aku. And I feel that our
arguments, unless, Mr. Ellison, you want to add any
arguments on Owe Aku, my feeling is it’s pretty much -
- well, it’s not for me to say. But do you want to
jump in just briefly on it?

‘MR. ELLISON: If I may, Your Honor?

JUDGE YOUNG: Go ahead. And if you’d
rather sit it’s fine.

MR. ELLISON: Actually I‘ve been sitting

so much.
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JUDGE YOUNG: Okay.

MR. ELLISON: That if you don't mind. I
don’'t know if I thinkvbetter on my feeﬁ than sitting
but. | | |

In trying to address some of the specific
coﬁcerns that you had as to the interrelationship of
the representatives of Owe Aku_we have submitted both
from Ms. White Plume who, by the way, her family are
farmer ranchers. They depend very muqh ﬁbon the water
and the quality of the water.. And as with some of the
Petitioners that Mr. Frankel talked about, we have a
study which shows that all of the wells on Pine Ridge;
at least amongst our potential clients with Owe Aku,
use the Arikaree.

So the quality of the water is véfy
important to thevfarming and ranching operaﬁions. And
obviously the wvalue of those operations would be
affected if.thé water quality.depreciates. But in a
general sense, Owe Aku is a 30-year-old organization
that has had as its goals the preservation of ;he
Lakota way of 1life. And understand that it 1is
important to consider that the pgrity and the quality,
quantity of the air, the water and the soil is so
interrelated in Lakota ways, traditional Lakota ways

of life that it is impossible to separate them out.
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-We would submit thét that alone, esbecially since the

area of the current operation and the new site are .

_within the 1868 Treaty boundaries, Lakota members, all

of whom are part of Owe Aku, certainly have a very
important ingerest.

OWe Aku also has as_its gééls to"create
allies, to protect treaty rights, and to protect human
rights.

And as for some of the cher specific
persons with whom Owe Aku is hoping to represent in
these proceedings, David House lives eight miles from
the site. He gets his water from a well in the Brule
Aquifef, breathes the air. _Eiéht miles isn't very
far. If we think of a wind blowing two miles an hour
it would reach his house in four hours.

Mr. Lester Davis who 1ives.across'the
South Dakota border on the Pine Ridge Reservation has
lived his entire life within 100 years of the White.
River aﬁd uses that water for fishing, as a source of
sustenance.

Sandy Sauser who lives in Slim Buttes,
just four miles north of the Nebraska line, also uses
water and is within the wind path.

And what I would like to do, if I may, is

to expand a little bit on some of the arguments Mr.
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Frankel touched on because as I understand the

standing question, and as I think the Board knows,

- this is a case of first impression for me, we have

information that Crow Butte écknowledges, for exampleh,
that the water—bearing zone within the Brule is likely
dissected and in communication with the Whi;e River.
One of the things that --

JUDGE YOUNG: I'm sorry, qould you repeat
ghat? |

MR. ELLISON: Sure.

JUDGE YOUNG: I missed a couple of‘words.

MR. ELLISON: Sure. Actually, let me back.
up just a little bit for a minute.

.We have another document which we want to
present to this Board. It 1is a document from the
State of Nebraska from the Department of Environmental
Quality which was sent to Mr; Stephen Collings who is
the President of Crow Butte Résources on or about

November 8 of 2007. So we know that Crow Butte

"Resources at least cannot argue that they are unaware

of this document.

‘This document is providing a technical
review of the aquifer exemption petition for the North
Trend Expansion. And if I may, Your Honors, introduce

this exhibit it is = very important for our
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auﬁhofitative basis for many of our arguments on
Standing as well as the contentions? because this -
document basically says that thé data réiied upon by
the NRC Staff in the creation of the envirénmental
report is based upon old data, insufficieqt data, and
inéorrect data sb as to,basically, according to thé
Nebraska Départment of Environmental Quality, say.that
it’'s completely unacceptable.

JUDGE fOUNG: Which'environmentai‘report
are you referring to?
MR. FRANKEL: I think he referred to the
company’s environmental reporﬁ.
MR. ELLISON: Oh, I'm sorry. The company.
JUDGE YOUNG: You were talking about the
company’s, okay.
MR. ELLISON: Yes. My apologies.
May we hand out a copy of what we would
like to have marked as Exhibit B?
JUDGE YOUNG: Give it to all the counsel
first.
(The document referred to was
marked fér identification as
Petitioners’ Exhibit B.)
MR. SMITH: We would object again to its

being introduced because again we haven’t had a chance
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to review this. . It wasn’t subﬁitted..witb their.
petition or their earlier_standing'aeclarations.‘

MRi ELLISONQ, One of ﬁhe things I would
like to at least put on'the fecordfin response to that
con;ention, ves this is very‘new. Quite 1itera11y'we
received it yesterday. ‘'We are representing, Mr.
Frankel and I, are representing individuals and
organizations that have no resouréeél- In the short
time allowed for us to gathef wﬁat-we can we'put qut
requesté. And strangely enough, this came from‘a
research organization of the southwest. But be that’
as it may, this is a letter and it is a 19-page letter
going in detail to CBR’s request for an exemption that
waé'mailed to CBR. Sé I don’'t know how they can claim
that they don’'t ha&e notice of this document.

But since we have a burden of showing that
there is a chain of causation which is plausible we
would like to submit this document as part of our
argument on that basis because since one of the
standing requirements is that we show a potential for
harm, and our clients use either the Brule or the
Arikaree formations, and that this Board we feel need
to actually -- I mean this document basically says
that all of the data relied upon is just not accurate

and is insufficient and is old. And I'd like to be a
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little specific if I may .

- JUDGE YOUNG: Let me just say a couple

things. We’re going to take all the objections under

advisement today. However, on standing at least, on
the issue of curing defects in standing there is a

case Virginia Electric and Power Company in which the

former NRC Appeal Board found that a petition that was

not submitted under oath and did not state expressly

“the manner in which the petitioners’ interests would

be affected by the proceeding was a defect that may be
readily‘curable.

Now with that said and withbut making a
formal ruling on it I think in any instance like this
where something comes up at the last minute at the
very least, and this is, you know, not making a final
ruling, but at the very least it would be appropriate
to give the other parties an opportunity and time
after the oral argument to respond to it.

So I just wanted to say that at this point
so that it gives us sort of a basic understanding of
at least this case law which does say that on sﬁanding
issues defects, including the manner in which a
petitioner’s interest would be affected, is something
that can be cured later after the filing of the
original petition.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

91

'MR. ELLISON: Thank you. And we certainly

" have no objection.

JUDGE YOUNG: Did you want:to say anything-
at this point?

MS. JONES: Yes, Judge. And I wanted to
jusf reiteréte another.objection just to note it for
the record that, again, this 1is avdoéument that we
haven’t, we did not have an opportunity tq examiﬁe.

JUDGE'YOUNG: Right.

MS. JONES: And so I just wanted to have
that noted, that’'s all.

JUDGE YOUNG: Right.

MS. JONES: Okay.

JUDGE YOUNG: Right. And as a matter of
fact, given that, I mean it might even be appropriate
to take a break tooat least give people time to read
it. Would you like that? Would that be helpful?

MS. JONES: I think that we could --

JUDGE YOUNG: This would not foreclose_
your being.able to respbnd later also.

MS. JONES: Okay.

JUDGE . YOUNG: But would it be helpful at
least for everyone to take ten minutes to read the
document?

MS. JONES: Yes.
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JUDGE YOUNG: Okay. Because since we are
here we will hear,arguments on it. If we need to hear

and receive further written argument or even set up a

~ telephone conference we can do that. ‘But since we are

" here let’s go ahead and take the time to read it.

JUDGE COLE: When did Qou receive this,
Mr. Ellison?

MR. ELLISON: I received this by e;mail
yesgerday. And we thought it was so directly relévént
to these proceedings and the issues herein that we
felt it incumbent to bring it to the Board’'s
attention. Andeé appreciate the discretion that the
Board has;

I would state, however, that we feel that
this is proof.ih support of our Contention A. And sé'
really it‘s simply some additional, if we were to get
a sﬁbparp G hearing and we’'re not there yet I realize
because of argument, but ceftaiﬁly on the position of
standing this document basicallyvpoints to studies
that have been done. This document does say there’'s
so much that still needs to be done but at least what
has been done shows the intermixing we talked to you
about. I‘d like to address that with particuiarity
when we come back.

JUDGE COLE: This is a review of a
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document_that the Applicant or Licenseg'submitted to
the state fof their review?

‘MR. FRANKEL: It Qas  rejected> aﬁd
determined unacceptable.

MR. ELLISON: Yes.

MR. ERANKEL: For lack of including recent
research.

"MR. SMITH: I'm going tofobject to the
characterization that this .is rejecting their
application. This is part of the regulatory process.
What this is is the equivalent of a request for
additional information, comments. It;s part of the
back and forth between the Applicant and the state to
ensure that there is a reasonable basis for making a
decision.

JUDGE COLE: This is what the NRC Staff
does to an applicant or licensee, sends them an RAT,
a request for additional information.

MR. ELLISON: Sure. But within there
there is a lot of information which we feel isv
relevant to this hearing.

JUDGE YOUNG: Let me just say another
thing.' And I was thinking of standing before. On
contentions there are different rules on what can be

submitted. However, based on Judge Cole’'s question
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about when you received it there:are also provisions
iﬁ tﬁeQNRC rﬁles'about conteﬁtions‘és to when Qou filé
an amended.contehtion or a ﬁéw contention~based on new
information.. So wﬁen we get fo the contention’
arguments, to the extent you want to rely on aﬁy of
this stuff probably what we would‘be looking at would
be those provisions in the rules relating tO'laté;
filed or newly-filed contention or amendments to
contentioné; And you would have to show that you met
the criteria for bringing something up at a late time.

And again, also since we're here let’'s
take the time to have everyone read it now in terms of
characterizations and we’ll - hear all ©parties’
arguments on that. But we’ll also tfy tovbe careful
in terms of how we characterize it. And we’ll take
all your arguments under advisement when we go back to
D.C.

JUDGE COLE: It might not be fair to ask
some of the other parties to comment on this because
they might not have their technical people with them.
So they’re certainly at a disadvantage in evaluating
it and commenting on it.

MR. ELLISON: Yes. And we would
understand what disadvantage there would be. However,

we also feel that the document does speak for itself
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at least in terms of references to existing studies
;nd what is so far deficient. And SOme would gQ to
standing, some would Qo,éoiour contentions. 'Bﬁt the
document we feel>does sbeak for itself. ~And certainly
any time that CBR or the Staff needs‘to reséond in
addition we understand. that.

We apologize, we wish we had this a couple
of weeks ago because our review was fairly quick.

JUDGE YOUNG: Right.

MR. FRANKEL: And especially in light of
our understanding of HRI where the lack of enough
information was relevant to a finding of étandihg.

JUDGE YOUNG: Well again, we‘ll take a
break, you can read it. And then this certainly does
not foreclose the Applicant or the Staff from filing
further argument or, as I said, it’'s possible that we
could also‘set up a telephone conference for further
oral argument in addition to written argument if to
the extent that that’'s necessary.

So how much time would vyou 1like, 15
minutes, 20 minutes?

MS. JONES: Fifteen.

MR. SMITH: I think the shorter time the
better. I don’'t think there’s really a whole 1lot

we're going to be gaining from review of this on such
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short notice.

JUDGE YOUNG: Okay, let’s take 15 miﬁutes'
at leasﬁ to read it. .

(Brief recess.)

. JUDGE YOUNG: Okay, go ahéadq Mr. Eliison.

MR. ELLISON: Thank .you. 'vOne of the
things that comes from both the Exhibit A from Dr.
LaGarry, who is here, and the August 8 of ‘07 letter
to CBR from the Nebraska Department-df Environmental
Quality is that the Basal Chadron which éBR is
currently mining and which it proposes-at the new site
to mine is part of the Chamberlin Pass formation. And
particularly it is a channel sandstone basis of the
Chamberlin  Pass formation according to these
documents.

According to these documents as well as a
publication galled the "Cenozoic Paleogeography of
Western Nebraska" by James Winter, Vernon Souders,
Harold DeGraw and Robert Diffendal, the High Plains
Aquifer is highly fractured and faulted. And thé
faulted zones contain groundwater which is considered

an area of critical concern by the Upper Niobrara

~White Natural Resources District. Many of the fault

zones connect the High Plains Aquifer and the uranium-

bearing sandstones of the Chamberlin Pass Formation.
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And I think that we would aék the Board #o

consider in terms of our request for étaﬁding as to
the potential impact of~somethihg that happens hére'
with the Pine Ridge Reservation is that when there was

in 1997 there was a well casing failure here it

‘resulted.in the closure of up to 98 wells on the Pine

Ridge Indian Reservation. And this has caused two
years ago the Oglala Sioux Tribe to pass a fesolution‘
regarding uranium mining and its interest in anythipg
that could affect the water. _And I’d.like .

JUDGE YOUNG: Would you mind repeating
that and the date?

MR. ELLISON: Yes, ma’am. According to my
information, in 1997 thefe was a well ca;ing failure
here. I believe this was a well that had been capped.
But our concern is not only with the operation of CBR
under its full performance according to the laws, our
concerns are what happens if ﬁhere is an accident?
What happens if something breaks down? What happens
if the pumps fail? What happens if there is a spill
on the surface.

And when such a substantial number of
wells get closed when something happens here,
obviously there is a connection we feel. And so --

JUDGE COLE: Was there a cause and effect
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demonstration ~Madé there with that well casing
failure?

MR. ELLISON: It’s my understanding that

‘there was. But and certainly the Oglala Sioux Tribe

believes that.' And if we would have fﬁrther hearings
we would‘try and secure expert testimony on that.

JUDéE COLE: And the problems at Pine
Ridge were they associated with _.radiological
contamination or was it -- |

MR. ELLISON: vYes.

JUDGE COLE: -- or was it more with the
aréenic contamination?

MR. ELLISON: I think it was both. And I
will address some of that as well.

JUDGE COLE: All right.

MR. ELLISON: One of the things that Dr.

LaGarry refers to in Exhibit A is that surface spills

‘south of the Pine Ridge 1Indian Reservation are

transmitting according to existing studies through
poroﬁs sandstone from the‘Ogallala and the Arikaree
groups directly into the High Plains Aquifer. Surface
spills we would submit since the White River is just.
about a half mile from the site, again you know we
have Mr. Davis who is a life—longAresident along the -

- I'm sorry, the Yellow River. We’'re concerned about
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-'anything that would if there are surtface spills, and.

we’fe aware-that there hés,been(one major one alreédyf
of how this could conﬁaminate_the surface water as
well.

So we feel that there is standing, there.
isvdocumentation in this.both from Dr. LaGarry and
also from the Technical Review of the Aquifer;
Exemption Petition of the North Trend Expansion by the
Department of Environméntal Quality, Nebraska, that
there is this intermixing of aquifers. There are a
lot of studies that are cited that show this. We feel
that this raises us é plausible connection between the
drinking supplies of our clients and Owe Aku even if
they are outside of the immediate area.

Our clients are concerned not only for
contamination that might occur tomorrow,; and obviously
if there was an underground contamination, an aquifer.
contamination it might take yéars for it to impact the
Pine Ridge Reservation. But my clients believe that
in anything that is done which could affect the air,
the land or the water you can‘t just loock at today,
you have to look at what will be the impact in
generations in the future. And we're concerned if CBR
complies with everything to shut off the pumps and

this mass is in the water if it could potentially
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affect their quality of life, their way of life that

we believe that we should have theAstanding'tb p:esent ‘
further evidencé and experts and toﬁraiée admissiblef
what we feel are admiésibleAconténtions.

We feel this is parﬁ of admissible
Contention A, not to address that specifiéally yet,
but it is something that we have raised, it’s
something we are very concerned about. - The Judges
will note that there are quite a few pgaple who have
come down from the Pine Ridge Reservation because

young people and elders, including some of our chiefs,

~in fact some of the chiefs are present here today, and
we feel that one. of the thihgs that, you know, the

" United Nations last year in the Declaration of

Indigenous Rights requires that any federal actions

for anything that can affect the resources that are

"within Indian Country there must be consultation with

the traditional indigenous leadership within that

area. And due to the 1868 Treaty the chiefs have not

been consulted and the tribe has not been consulted.
So for these reasoﬁs we would respectfully

request standing in these proceedings. Thank you. )
JUDGE YOUNG: All right.

MR. FRANKEL: If I could just add one

small thing. Mr. Ellison made mention of this U.N.
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~declaration. And in our petition‘we expressly refer

to the need to take appropriate measures to mitigate

adverse environmental, eConomic,véocial; cultural or.
spiritual impact. Ana-we would suggést that a reéding
of the papers themselves cannot, nor can _myself
adequately éxpress the social, cultural, spiritual
attributes as they are perceived by the indigeno&s
people in the room.

And we dé have honoring us today in our
presence bdth Chief Joseph Ameripén Horse whose
grandfather as a shirt wearer signed the t;eaties with

the United States, and Chief 0Oliver Red Cloud whose

‘also grandfather signed the treaty with the United

States. As vyou know, Indian tribes are not
constituted the same as non-indigenous governmental
units, something the United States has known for a
long time. Even these regulations, I note section
2.315(a) and (c¢) allow for a party, person who is not
a party to make a limited appearance and also allow or
actually require the presiding officer to afford an
interested and affected Indian tribe that has not been
admitted reasonable opportunity to participaté. And
at this time I would move that both Chief American
Horse and Chief Red Cloud have a brief opportunity to

make a limited appearance for purposes of expressing
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a short statement concerning .the 'cultu;al and-
spirituél\impaéts related ﬁo the water and what it
means to have tﬁe wéterrgebéhemicaily changed.l

So with the Court’s permission both Chief
American Horse and Chief Red Cloud with his colleaéue
from the Treaty Council Mr. Floyd Looks For Buffalo
Hand are here and would like to make a short
statement.

JUDGE YOUNG: Are you requesting tq do
that now or do you want to wait until -

MR. FRANKEL: At a time convenient for the’
Board, Your Honor.

JUDGE YOUNG: Why don’'t we finish the
argument on standing first.

MR. FRANKEL: Thank you, Your Honor. And
obviously understanding tﬁat the spiritual and
cultural impaét from the perspeétive of indigenous
petitioners is an injury-in-fact from our perspective.

JUDGE YOUNG: We’ll finish the argument on
standing and then we;d like to hear from the chiefs.
Thank you.

MR. FRANKEL: Yes, Judge.

JUDGE YOUNG: Do you want to go next?

MS. JONES: There is one -thing I would

like to say regarding the document that we just
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received, the November 8, 2007 document'ffémvthe State.
of Nébréska, Department of’Environﬁenﬁal,Quélity. I
just wan;ed to say that we are going té -- we aré ho;
reallyAéomfortable'at this point addressing it. I
know he cited it in his arguments for standihg. We
are not real;y comfortable at this point because:we
haven'’t been able to fully assess how this documen; is
really relevant fo our review, application_ review
process.

In looking at it we did take an
opéortunity to re&iew it and it appears tha£ it is not
really an application and that it is spmething of the
equivalent of the request for additional information
process that we go through at the NRC.

JUDGE COLE: Most of the people can’'t hear
you.

MS. JONES: Okay. And so the commentary
that it appears that NDEQ was providing in their
document had more to do with the technical aspects of
the application that CBR submitted to them for an
aquifer exemption which is a whole nother, slightly
different maybe a whole nother, you know, process and
it’s an entirely different consideration that’‘s a
little different from what we’re doing here.

So I would just say that, you know, at

_ NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

104
this-point in addféssing standing and responding to -

standing . we‘re not really fully comfortable on

’addreSSing'it at this point.

JUDGE YOUNG: We'll set timélines -

MS. JONES: Okay.

JUDGE YOUNG: -- at the end of argument on
fﬁrther ﬁhings that you may want to submit in writing
and the possibility of needing to do further oral
argument. - |

MS. JONES: Okay. Thank you, Judge, T
appreciate that.

JUDGE YOUNG: Okay.

MS. SIMON: Your Honor, Marcia Simon from
the NRC staff.

JUDGE YOUNG: Okay.

MS. SIMON: And just so you know, we are
going té start off with oﬁr standing arguments and
then the Applicant will follow.

JUDGE YOUNG: Okay. And again if everyone
could even try to shout. We may be able to get some
microphones later on but for now we’'re just going to
have to pretend like we’re actors on a stage or
something and préject.

MS. SIMON: Okay, thank you.

With respect to the individual standing of
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Debré White plume and Thoﬁas Cook, the sStaff feels
that we have_ laid out our arguments‘ in féifly
significaﬁt detail invour written pleadings; And so

bésiéally we,would.just like to reiterate that the key

for us is the fairly traceable element of injury-in-

fact. We feel that neither Mr. Cook, who is about 20
miles away,.nor Ms. White Plume, who lives about 60

miles away, can establish proximity-based standing

‘and, therefore, they would have to establish an

injury-in-fact fairly traceable to ;he amendmenit at
hand.

And in terms of the fairly traceable that
means there has to be a viable potential pathway for
any contamination té reach them at their locations.
and ignoring for now the recent exhibit that was put
férth, given what Qe knew as of yesterday we feel that
there is not sufficient evidence in the petition or
the replies to indicate that this action is fairly
traceable to the amendment.

JUDGE YOUNG? Let me Jjust ask you a
question.

MS. SIMON: Sure.

JUDGE YOUNG: I think the standard that we
are looking at is plausibility here.

MS. SIMON: Right.
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. JUDGE YOUNG: And ﬁow*do you deal with the
staﬁements in the.application admitting that there is
not‘complete-knowledge on certaiﬁ issuéé reléting to
potential conductivi;y or faults and sé forth, that
furthér studies need to be done?
 MS. SIMON: . The statement 1in ﬁhe_
application I believe regarded the White River fault
which flows along the White River which is southeast
of -- flows from southwest to northeast on the
southeast boundary of the site.. And in terms of water
flowing northward or northeést towards Pine Ridge or
towards Chadron ié’s not clear that any further
information negded. regarding that fault would be
necessary in looking at that'direction‘of flow.

The other issue is that the mining takes

.place in the Chadron: Aquifer which the application

states.is confined by 100 to 200 feet of essentially
impermeable material. And so not only is thefe an
issue of horizontal conductivity going 20 or 60 miles
but also vertical conductivity of water getting from
that aquifer up to the upper aquifer.

JUDGE OLIVER: -In your comment you

‘mentioned the other individuals who 1live some

distance. I think there is a Francis Anders who is

one mile away; is that correct? And he was noticing
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discoloration in his well.

MS. SIMON: Yes. If it’'s 6kay with yQu,;
Yoﬁr Hohcr, I would like to address that when I‘gét to
rebresentational éﬁanding,'which I will in about a-
minute.

With regard to organizational standing, as
you menﬁioned there are -- we could not find any cases
either that granted organizational standard. And the
standard for oréanizational standing is that Ehe
organization has to show a discrete injury to the
organization itself. In other words, the organization
is treated as a person just as an iﬁdividual would be.-
And given that the organizations are located again
based in Chadron for Western Nebra;ka Resources
Council and based in Slim Buttes for the Slim Buttes
Agricultural Development Corporation and specific
injury to ‘their interests would -occur in those
locations and so we feel, you know, for the same
reasons that as for the individuals that proximity
would not apply and an injury-in-fact would have to be
fairly traceable to the amendment. And we don’'t see
that.

JUDGE YOUNG: Could you expand a little
bit more on how you see an organization could show

organizational standing? Because it sounds like what
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you are saying is that it depends on where their

headquafters aré, tbeir'bfficevis, and. that there
woﬁld‘havé to be some effect on that foicé in the
same way that a humaﬁlbeing'indiviaual would have to
show an effect on-their residence, for example, or
where they work. 1Is that what you’re sayiﬁg?

I mean it does strike me that this term is
used over and over and over in. the case law but if
it’s never been shown I meankis thét the only way
you‘re arguing it could be shown? And is there any
reason to even talk about this if there is in fact no
way to show it_in all practical effect?

MS. SIMON: Your Honor, to be perfectly
sure I would probably have to do more research. But,
ves, the way that I am reading it is that it would
have to be comparable to damage or injury to a
residence or property that the organization owns,
something like that. So I agree, I think that in
every case that I have read the organizations have
been granted standing based on representation.

And I think Mr. Frankel alluded to the
Hydro Resources. And I did look at that quickly while
he was -- after he mentioned that, and I believe that
all the organizations in that case did in fact get

representational standing.
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So I willi go on and  then talk about.
represen;étional étanding. And firs;'I’d 1like to
start with the Owe Aku. And I think I»Wili just go
throﬁgh each affidavi; in order. |

Oh, 1ét me just say with réspect to the
membership iésue the Staff did poiﬁt éut that, you
know, case law indicates that one should acknowledge
one’s membership, you know, in én affidavit and aiso
how long théy've been a member, especially in a case
like this where supplemental affidavits are provided.
But, vyou knbw, if the Applicants -- I mean if the
Petitioners provide that, you.know, that information,
you ‘know, we’'re not going to object to it, just a
statement that they are members and they have been
provided to the Board. It’'s just we want to make sure
that the Board has that information in making its
determination.

JUDGE YOUNG: Do you aécept Mr. Frankel’s
statement as an officer of the court ﬁhat they have
been members as sufficient to address that issue?

MS. SIMON: I think we’'d prefer to have

statements from the individuals themselves.

JUDGE YOUNG: Are they here?

MR. ELLISON: You are talking about for

Owe Aku or for all of them?
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MS. SIMON: I?m.not talking about Owe Aku.
I'm talking about Western.Nebréska‘—f

JUDGE YOUNG: It was Mé. Meese I think and
sdme‘of the others. |

MR. FRANKEL: Okay. ©No, Buffalo Bruce
isn’t here. | |

Is Beth Ranger here? Dr. Anders?

(No respomnse.)

MR. FRANKEL: We would have to contact
them separately.

MS. SIMON: Okay. Just if they could
provide a supplemental statement that would be fine.

With respect to Owe Aku we have'three
affidavits. The affidavit of Lester Davis did not
state with specificity where he lived. It said ﬁhat
simply he lived 100 yards from the White River. And
Mr. Ellison has clarified thét he 1lives in South
Dakota along the White River. The South Dakota border
distance‘ from the North Trend area is- I think
approximately 40 miles. and again, our same arguments
with respect to Mr. Davis having individual standing
which would give representational standing would apply
in no proximity because of a distance 40 miles.

And in addition Mr. Davis I believe in his

affidavit states that he used water from his well for
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33 years until a water line was installédl And he hés.
liVédlﬁhere for 43. So I would iﬁfer_from that' that
for ten years he ﬁas‘béen ﬁsing évwater line:aﬁa ﬁot
well water. So for the purposes of this amendment
then he would not be able to claim an injury from.
water use.

JUDGE YOUNG: With regard to the, wel1,
vthe statements that you just made about proximity,
most of the cases,_if not all other than HRI, address
proximity above ground. And we have a different
situation when we are talking about underground
aquiferé’where you’'ve got water that’'s relatively'more
contained than the areas above ground. So it seems
almoét intuitive that there would be a different -~ I
mean first of all I think the cases say you determine
this on a case by case basis. But it does seem sort
of . intuitive that there might be different
considerations in play when you are talking about
underground aquifers with potential faults and
potential conductivity between them. How do you
address that?

I mean I guess I don’t think that in
making a ruling on standing it would be appropriate to
sort of make a mechanical determination on, well, this

person got it based on this many miles from a, you
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" know, uranium mill or some other kind of a facility

‘that- involved above ground potential for effects as
compared to water. How do you address that?

MS. SIMON: Okay. Well, first of all the

' standard of course is there has to be a significant

source of radioactivity and an obvious potential for
offsite consequencés.

I would refér to in one of the White Mesa
cases, I believe it was LBP 0115, whiéh;was I believe
affirmed by CLI Oi21, there was an affidavit put forth
by a person who lived about 25 miles away. And there
was also an expert affidavit I believe that stated
that there was a potential for seepage from the site.
And the Board found that the petitioners had not
demonstrate -- had not provided sufficient detail to
show that any. kind of seepage had actually occurred‘
fromvthe site and, therefore, that was one of the
bases for denying standing.

And I would say that that is analogous
here because not only do the Petitioners have to in
order to make a fairly traceable argument not only do
they have to show that water can move from the site to
their location but they also have to provide some
sense that there will in fact be an offsite

consequence from it. And again, the sources of
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radiation --

JUDGE YOUNG: .BeforeAyou go on can yoﬁ
givé.us the cite for that again and the date?

MS. SIMOLI\I:} Yes. I just have -- I don‘t
have the NRC cites. Actually CLT 0121 which was 2001
and LBP 0115. And I believe that the CLI was
affirming the Licensing Board.

JUDGE YOUNG: Okay, thanks.

MS. SIMON: Sure.

The sources in_ this case of possible
radioactivity are two. One is radon and one 1is
eéseﬁtially natural uranium that is on a resin,
coating the resin. Those are réally the sources that
we're dealing with.

The Chadron Aquifer there ié inférmétion
in the application indicating that the Chadron Aquifer
already has in some areas significaﬁt amounts of
radium and uranium in it. So the potential for the -
the source material that comes out of the mining
operation is dealt with above ground. And so I guess
I would say that since the material that comes out is
above ground then- ydu, you know, - you consider the
above ground impact as well.

And in terms of the underwater impact,

yes, you know, water does travel through aquifers but

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

114

it, you know, again there are issues dealing with how

.much conductivity is there in the aquifer in terms of

how fast and'whether that watér eﬁen.gets someplace.

JUDGE YOUNG‘.: But again if you are talking
about plausibility and. you want to stay away from
making a merits determination -—

MS. SIMON: Sure.

JUDGE YOUNG: -- on whether it actually
does couldn’t you argue that if there is a lack of
complete knowledge about potential faults, potential
means of conductivity that the argument about
plausibility could carry a bit more weight than if
there were no question whatsoever about the potential
for that?

MS. SIMON: If a person was located very.
close to the site maybe. But again you’re talking
about 20 miles -or 60 miles which is a wvery long
distance. And in terms of plausibility, plausibility
doesn’t mean possible, it means you have to have some
reasonable basis I think to indicate that the water
would travel in that direction.

And again the Petitioner does have to show
that plausible basis. And I think just saying that,
you know, aquifers may be connected and, you know,

talking about the High Plains Aquifer which the
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applicationAdoesn’t éven séy exists at the’site and,
you know,‘I think Ehére has ﬁo bé some'more detéiiéd
showing by the.Petitioners.

JUDGE YOUNG: But isﬁ’t it, again maybe
this is -- I’m not the technical member here but when
yéu are talking about'large aquifers certaiﬁly there
haé been some discussion‘abouﬁ how fast things may
move, but if you are talking about a large aquifer ana

something is in the large aquifer it seems to get over

a plausibility argument about the potential for

movement, for some contaminant being carried within

the water. It’s sort of hard to overcome a simple

‘argument that something is plausible.

MS. SIMON: Well, the High Plains Aquifer
is 174,000 square miies.

JUDGE YOUNG: Right.

MS. SIMON: And at some point I think one

has to say that someone would be too remote from the

.location even if they, you know, even if the High

Plains Aquifer is involved, you know, someone who
lives in, I don‘t know, say the High Plains Aquifer
went to Michigan for -- I don’t think it does but just
for example -- I mean at some point I think someone is
going to be too remote to really have a realistic

threat of injury. And I think that’s sort of where we
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are going here, you'know;rwith thgt argument.

JUDGE YOUNG: Ana'is there anything that
gives-us any eluCidation on how remote is too remote
in casés involving underground water?

MS. SIMON: In cases involving'nnderground
water I don’t believe I'm aware of any.

JUDGE YOﬁNG: So we’‘re sort of on new
ground here at least legally speaking;

MS. SIMON; Yes, I would have‘to, I would
have.tp look and see if I céuid find any more cases on
that.

JUDGE YOUNG: We do have the HRI case.

MS. SIMON: Right. And I would like to
say with regard to HRI while that case did say, did
hold that in that particular set of facts someone
drinking water adjacent to the site would have
standing, adjacent does not mean 20 miles away or 60
miles away, adjacent means, you know, very near or
even abutting. So I would just say I would suggest
that HRI should be held to the facts of that
particular case, you know, the location of the water
supply in that case may have been different than here
and other things like that.

JUDGE YOUNG: Another similarity between

HRI and this case though is that there were certain
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aspects of the sifuation where there were unknowns
which‘played into ﬁhe'é;ahding deéision I think.A |

| | MS. SIMON: ‘The HRI decision -- Weli,'the
application here gives a fair gmount‘bf information
about the delineation vertically of the,aquifefs at
the North Trénd site. And. so I think that ~--— I don't
know the facté of the HRI case so I can’'t speak to
compa?ativgly how_well,things were delineated; But
égéin I think since the mining occprs in an area that_
is significantly confined from the upper aquifers T
think that needs to be taken into consideration in
terms of the plausibility aspect. |
~ JUDGE YOUNG: But of course when they are
drilling down to get to the Chadron they have to go
through the aquifer that some of the wells are in;
right?
MS. SIMON: Yes.
JUDGE YOUNG: So the guestion that Judge
Oliver asked about the Anders well would seem, I mean
again not being the technical expert, but it seems
sort of intuitive that if that’'s occurring and if you
are drilling down through an aquifer that people use
that there is some possibility of there being
something going on there. A plausibility I should
say.
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MS. SIMON: Well, with respect to drilling
would it be_okayl_Youf Honor, if‘I briefly consult
with thé,Staff on that?

JUDGE YOUNG: ‘Sure.

MS. SIMON: Okay, thank you.

(Staff confer.)

MS. SIMON: Sorry; Your Honor, for that
delay. )

When the well 1is d'rilAled there is no
pressure on the aquifer that would force water out.
The Staff has said that the water actually it relieves
the pressure on the aquifer. And furthermore, the
well once it’s drilled is encased in cement. And so.
the chances of something occurring from that ére
probably remote.

. And I will discuss Dr. Anders.

JUDGE YOUNG: Okay. We’ll go on to Dr.
Anders.

MS. SIMON: That'’s not really a -- that’'s,
yveah, okay.

I was talking about the Owe Aku standing.
And I dealt with Mr. Davis’ affidavit.

With respect to Ms. Sauser who lives in-
Slim Buttes which is four miles north of the South

Dakota. state 1line, again which is 40 miles away,
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basically the argument is theAsame with respect to the
proximity and the injury. So I think there is no need
to discuss éhat an&more,.

Finally with réspect to Mr.'House who
asserts an injury from groundwater or surface water
contamination, his affidavit gave his address as being
approximately eight milesrsouth.séuthwest of Crawford.
We did check on MapQuest. We wanted to get a sense
of, you know, where he was located. And we actually
used two online mapping services. And the address we
found was more like 16 miles south .of Crawford. We

are not absolutely sure that that is correct but we

used two different mapping software so we think it’'s.

pretty likely.

But in any casé, whether it’s eight miles
or 16, again number one he alsp says that he has a
well in the Brule Aquifer which is. the upper aquifer.
And the same arguments with respect to’waﬁer getting
from this lower one to the upper one would apply.

So again our argument is basically that he
has asserted an injury from potential groundwater but
it’s not fairly traceable. And to the extent that his
argument goes to surface water we would note that the
White River flows from southwest to northeast and so

he is actually upstream of the proposed operation and
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is unlikely tb be affectéd then by'surface’water.

He did nog actually I bélieQe in his
affidavit éssert ap'injury.ffom radon. ji-think he did
expreés a concern for the air. Sb we would argue with
respect to that that given that the applicatibn’s
analysis of radon indicates that a person in Crawford
wouid:get about less than 2 millireﬁ per year from
radon, any assertion of radon injury eight miles away
wouldqbe too far away to haye an injury.

JUDGE YOUNG: But let me back up again to
the water issue.

MS. SIMON: Sure.

JUDGE YOUNG: In a prior position I was
involved in some environmental cases and sometimes
there would be issues of contamination of rivers. And
I can't fecall the exact facts of any of those cases
but it does seem to me based on my memory, you know,
talking about fish kills and plant, effects on plants
and so forth, that eight miles would not seem to be a
very large distance, especially when yoﬁ are talkihg
abogt, you know, water underground in an aquifer where
something would obviously not be, could not be
contained in a very small area would spread naturally
to some extent. You are arguing that there is no

possible, no plausible way that anything could -- or
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you say it’sbnot eight miles,.it’s 16 miles -- that
theré is vno plauSible way that ‘con£aminant Aébuld
travel 16 miles?

MS. SIMON: Yeah, our.ﬁositionxis that
there is not a plausible way. |
JUDGE YOUNG: I mean I guess again I will

just let you know that my own experience that I‘ve

been aware of situation where people talk about, well,

the wells in this whole,.you know, multi—countf area
ﬁay have been contaminated by-iﬁ that case biological
contaminants. And so I guess just looking at it from
a commorn serise approach it’s hard tb understand how if

you’ve got a semi-contained body of water underground,

-where I used to live in Tennessee there were a lot of

caves, there’'s a lot of ﬁnderground water. And you.
would hear people talk aboﬁt water going in here and
then miles and miles away coming out. . So I guess when
you are talking about plausibility just from a common
Sense standpoint it would seem that the burden almost
shifts to you to show that it would not be plausible
that something could travel at least that distance,
tﬁe distance that we are talking about with Mr. House.

MS. SIMON: Well, Your Honor, respectfully
I would, vyou know, the case law does say that the

burden is on the Petitioner to show that plausibility.
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JUDGE YOUNG: Right. But I mean if they
meet a bﬁrdén'of'plausibiiity, if somethihg seems sort
Qf self-evidently plausible, in order for you to argué
that it is not plausible you have to sort of go-
against common sense when youlafe taiking about a
distance like that of Mr. House, wouldn’t you?

MS. STMON: No, I don’t think so. I don’t
think they have necessarily demonstrated that it is
plausible. Again, you know, without looking at whét
they have recently supplied they, you know, they talk
generally about mixing of aqguifers and this aquifer
may mix witﬁ this other aquifer but, you anw; they
have not providéd specific information on the
direction the aquifers flow and that kind --

JUDGE YOUNG: But that’'s consistent with

.the information in the application that talks about

lack of knowledge 1in certain areas about the
connections between these things. And, you know,
certainly aquifers, as I understand it, will flow
mainly in a certain direction. But we’re not going to
get into the merits here.

MS. SIMON: Right.

JUDGE YOUNG: But still again looking at
it from a common sense standpoint -- well, I think you

know, I think you know the question I'm asking.
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MS.- SIMON: Yes.

JUDGE YOUNG: - And. the distance that_Wej" re
télking about with Mr. Héuse certainly seeﬁs td‘be'in
a different-éategoryAthan 60 miles or 50 miles.

" MS. SIMON: Oh, again we will disagree
with that. And- there 1s also there is other
information in the application I believe that
discﬁsses the aquifers. And although we don’t want to
get to the merits here it migﬁt be that giveﬁ the
technical nature of trying to figure out, you know,
whether this is plausible it might require looking at
the application information in detail. Because I
don’'t believe that .the Applicants have mentioned
certain sections of the’appliéation in their petition
but there might be other sections which I can’t tick
off offhand that provide information.

JUDGE YOUNG: But if one part of the
application says that there is insufficiént
information, we‘need to do more studies you can’'t
exactly -- I know you talked about the areas 1in
question that they’'re talking about, but still I mean
on the face of it assuming that we are talking about
something that could plausibly be connected ifrthere
is a statement in one place that says we don’t know,

we need to do more studies you couldn’t have another
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section of the,apbliéation that said with regard to
sométhing, thaﬁ same area. We do havé informatién.l

MS. SIMON: Right. But I’li oﬂiy say that
if the area that they talked about néeding further
study is.one_particular aréa but for different areas
they do have information, then that should be
considered.

JUbGE YOUNG: But if the areas where there
is lack of ihformation concern where there could be
faults and the possibility of faults being not limited
to one particular place, I don’'t know that we need to
go much fufther than this, but it seems to be when we
are talking about standing we are talking about much
less than you need to get in.a contention which itself
is less than you need to defend against a summary
disposition motion. We’'re talking about plausibility,
the standard is not maybe as high as what your arguing
it should be.

MS. SIMON: Okay. Well, we can probably_
let that rest for now.

Okay, with respect to, we’'ll talk about
Slim Buttes and their representational standing
because I think basically the supplemental affidavits
that they have provided are from Mr. American Horse

and Mr. Cook. And again, you know, we’'ve already
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discussed that Mr. Cook lives 26 ﬁiléé away . I
believe Mr. American Horse lives about 50 miles away.
And_sq the argumeptsiafé the same: tﬁé_femoténess in
terms of proximity;.whether for airborne or water
contamination, and the injury-in-fact not being fairly

traceable to the action. So we’ve discussed that in

detail.

Finally we have Western Nebraska Res-ou_rces
Council. And as you mentiqned, they did provide_'
supplemental affidavits from two members who live
within about a mile to a mile—and—a—half of the
proposed>site.v With respect to proximity étariding,
you know, being granted without showing injury I éuess
given again, you know, we feel that they haven’t, they
have not shown the fairly traceable, although- we.
realize that that'’'s, you know, significantly shorter
distance away from the site.

With respect to Ms. Ranger she says iniher
affidavit that she uses city water, not well water.
And the appiication does state that her city water is
obtained from the White River and the Brule Aquifer in
a location southwest of the city of Crawford. And Ms.
Ranger lives downstream of where that water is
located. And the site is actually downstream of where

that water is taken. And so --
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JUDGE COLE: So the water is taken -out
upstream in the White River?

MS. SIMON: Yes, Your Honor.

JUDGE COLE: Or from an aquifer beside the
river? |

MS. SIMON: There are -- I believe it’s
taken from the White River itself and from two wells
in thé Brule Aquifer. So with respect to any kind of
water injury we feel that Ms. Ranger because SHe uses
city water would not be affected.

JUDGE YOUNG: Really the one that you need
to address probably --

MS. SIMON: Yes. Dr. Anders.

- JUDGE YOUNG: -- all you need is Oone
member; right?

MS. SIMON: Right. With respect to Dr.
anders the defects in his affidavit is, first, the
injuries that he asserts are related to the existing
operation. He isfasserting that his water is now
discolored and has a bad odor and that he, I believe
that he’s having issues with sand in some of his
toilet and other facilities in his house. But that’s
related to the existing operation and that’'s really
not within the scope of this proceeding. He has not

asserted --
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JUDGE YOUNG: Let me interrupt you there.
I warned you I"d be interrupting and I'm --

- MS. SIMON: That’s fine.

JUbGE YOUNG : -- fulfilling my promise.
here. |

You say that. review of the current
opefation is relevant to the Staff to the exteﬁt that
it provides the Staff with a‘history on the adequacy
of radiation protection ana monitoring_programs, site
characterization, operating procedures and trainihg
programs. If the staff looks at that, if the Staff
looks at the history on the adequacy of radiation
protection and we’'re talking about areas that are
fairly close to each other, do you really want to make
the argument that Dr. anders hasn’t shown sufficient
proximity and along with the.description that he gives
of the discoloration and bad odor coming from his well
on the days, welll connected to the cycle during whicﬁ
the CBR crew is drilling? That gets back to the
earlier question I asked you also. I mean we're
talking about standing here.

MS. SIMON: No, I understand that. And in
fact we did realize in reviewing the application last
night that Dr. Anders does have a well on his property

that i1s in the Chadron Aquifer. It’s not certain that
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this:is the weii, the well he referSgto ﬁere is the
one he’'s --- isjthat wéll, because he doeé say he.
dfinks from'this»&ell-and,the'wéte; frpm the Chadron
Aquifér~ is, vyou  know, ‘geﬁerally considere@ not
drinkable. But in any event it is -- we just wanted
to make that, make the Board aware that we are aware
of that. ‘

| Again, to the extent that this involves a
complaint about the existing facility it’s not clear
that this occurrence is coming from the existing
facility. I mean the fact that the water has a bad
odor could be because --

JUDGE YOUNG: It may not be clear but it’s
pretty plausible, don’'t you think?

MS. SIMON: Yes, it is, it is plausible.

. JUDGE YOUNG: Okay.

MS. SIMON: Yes.

I would like to»address just briefly the.
radon and the proximity of both Dr. Anders and Ms.
Ranger. Although they. are both in a location that
would receive about 1 to 2 millirem per vyear of
radiation, given that the standard is lOOVfor the --
in 20.1301(a) the staff --

JUDGE YOUNG: Say that over again?

MS. SIMON: I'm sorry. The standard for
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the maximum dose to the public'is 100 millirem per
JUDGE YOUNG: Under?

MS. SIMON: Under 20.1301(a).

The staff feels that any. -- and

furthermore, the dosages calculated in the application

indicating about, you know, less than 2 millirem per
year are based on both facilities including the recént
amendment that raised the existing facility to 9,000
gallons pér minute. So the expected dosage from the
new facility Crow Butte has indicated an application
to residents near the existing facility would be less
than 1 millirem per year. "And the Staff feels that
that would be, that is a minor injury. And we know
the case law talks about that. That would be so minor
as to be negligible in our viéw.

JUDGE YOUNG: Before we get past it, and
this is just for informational purposes.

MS. SIMON: Okay.

JUDGE YOUNG: It’s slightly off the point.
But you mentioned the recent amendment. I noticed in
your pleadings vyou also referenced the recent
émendment. Was that something where there was a
notice of hearing?

MS. SIMON: No, Your Honor.
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JUDGE YOUNG: ‘Ordinarily for license

-amendments don’t you have to give it, provide a notice

of hearing?

‘MS. SIMON: .Oné second, Your Honor.

JUDGE YOUNG: I mean a notice of the right
for an opportunity for hearing.

(Staff confer.)

JUDGE YOUNG: I see Mr. Smith saying no.

MR. SMITH: Not for n@teriais license
amendﬁents. You. just have to, as I understand it the
Commission juét puts the notice up on their hearing
opbortunities website.

JUDGE YOUNG: Weil,vI’m not talking about
the notice on the website as opposed to anyplace else.
I'm asking was there even a notice on the website? ;
knéw for materials you can.do, although I believe thét
-- I understand there may be a change in that. But in
any event was tﬁere a notice even on the website?

MS. SIMON: No. The amendment was a minor
amendment which did not impacﬁ anythiﬂg outside the
building on the site.

JUDGE YOUNG: Tell me the rule on that?

MS. SIMON: The -rule for?

JUDGE YOUNG: Right.

MS. SIMON: For not requiring a hearing?
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"JUDGE YOUN’GA:‘ Right.

MS. SIMON: I'd have _té ‘look that ﬁpv.

JUDGE YOUNG: -Okay, Could you provide .
that? A

MS. SIMON: Sure.

JUDGE YOUNG: Because I noticed that in "
your pleadings and I couldn’t help but wonder about it
because normally with a license amendment there is a
notice of an opportuﬁity for héaring and parties
sometimes do petition for hearings on license
amendments.

So what I am wondering is what’s the law,
what’s the rule that defines which ones do require
that and which ones don’‘t require that? Because you
seem to be saying that this one didn‘t require that.

MS. SIMON: Yes, we’ll look that up.

JUDGE YOUNG: Okay.

MS. SIMON: Okay, I just finally I’'d like
to address Ms. Meese who says that she iives in
Chadron but she owns property about four ﬁiles
southeast of the -- we’re not sure actually whether
that’s southeast of the existing or the proposed
location. It wasn’t stated in her affidavit. And she
stated that she uses a spring on her property.

Again, you know, we basically I’'11l just be
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fepeating the same arguments. AAnd as for Mr. McIntosh
as weil who lives in Chadron which'is éO miles'awéyJ‘

Okay, I ;hink that Cwill conclude my ‘
portion. |

JUDGE YOUNG: Okay. Go ahead.

MR. SMITH: Thank you. I'm right in the
line from the sun coming in.

JUDGE YOUﬁG: This is a lovely room but
the.moment that the sun’s on you sometimes it’'s a
little difficult to see.

MR. SMITH: ThankAyou. AndACrow Butte
would like to welcomé you to Nebraska. And thank you
for presiding over this proceeding.

As you know, Crow Butte has applied for a
license amendment tQ expand its operation into the
North Trend area. That application included an
environmental report whickladdresses the environmentalv>
impacts of the proposed expansion as well as a
technical report which addresses the safety basis for
the expansion. The -technical report and . the
environmental report we believe demonstrate that Crow
Butte is committed to safe and sustainable operations
and that we’'ve been following the'reguiatory process
in godd faith.

And as you know, another part of that
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. regulatory process 1is determining who"should be

involved in the proceedings. And so we are‘opposing

the contentions and the standing of the Petitioners

here. And we don;t do so lightly but we do s6 because

~we think it’s appropriate under the NRC rules. We are

opposing not because they are unimpoftant or because
we think or because they’'ve been ignored.v Quite the
opposite; we believe that we have addressed ﬁhem fully
and responsibly in the application.

JUDGE YOUNG: If you in your argument
could address this plausibility argument, plaﬁsibility.
standard which is not perhaps as high a standard‘as in
some instances staff is arguing it should be?
Perhaps. We're not making our ruling here. But again
let’s talk about plausibility.

MR. SMITH: Well, as you know, there’s
three requirements for standing beyond‘ just
plausibility.

JUDGE YOUNG: Right.

MR.‘SMITH: One is that ydu have to have

an injury-in-fact. And that’s an injury that’s actual

or threatened, has to be concrete and particularized,

not hypothetical.
JUDGE YOUNG: But plausibility plays into

threatened; right?
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" MR.  SMITH: Right. But it can’t be

'conjectural ox hypothetiéal. And that’s what we have

here, it’'s all of these variéus alleged injuries,
particularly with regard to the mixing éf.the aquife:é
are all based on cdnjecture'and spedulétion'rather
than on physical hydraulic processes that are at play.
in this application.

What you have to have in terms of
speculation in plausibility is you have to have a
reasonable nexﬁs between the appiication and the
alleged injury. You can‘t just say look at the
application and make some assertions about potential
impact. There has to be a reasonable basis fof
concluding.

Simply showing the éotential for
radiolegical harm, no matter how negligible or minor:
or how trivial, that is not sufficient to meet.the
requirements.

JUDGE YOUNG: But it can be minor. It can
be minor and it can be plausible; right?

MR. SMITH: Well, just the fact that there
is some potential for harm is not enough to reach, to
have an injury sufficient for standing purposes. And
this is something that the Commission has addressed

repeatedly. It’s more than just some hypothetical
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circumstance that you can imagine demonstrates'
standing, there must be some actual plausible,

reasonable,.rationalfnexus between the injury-and the

-application at issue.

When you talk about the potential. for
wells miXing there’s a.couple of things that, factual
basis that may help clear up some of this for. you.

First of all you’d make clear that for the Petitioners

who are alleging standing who live on the Pine Ridge

Reservation about 20 or 40 miles to the éast and to
the north their wells that exiét,are in the Arikaree
Aqﬁifer or in there High Plains Aquifer, the'Ogallala
Aquifer, none of which overlie the North Treﬁd area or
the existing site. As I understand it the hills back
behind you are those formations. So there is a
vertical component that’s hard to comeé up with some
rational connection between their mines 20 -- their
wells 20 miles away and the operations of the mine
which are occurring in an aquifer at some large depth.

In addition you had talked about can we
presume some injury at eight miles and you were
looking for some explanation of what the difference
might be bétween.impaéts at the sufface and impacts on
groundwater. And we would submit that the impacts

need to be much more, much greater in groundwater,
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Aparticularly given the flow‘rate which in the Chadron,

Basal Chadron is on the order of 10 feet per yéar. S0

-in order to get eight miles I can’'t even do that math

'in my head, that is, you know, 5,200 feet per mile and

eight miles, that is a considerable difference for.
contending -

JUDGE COLE: You said eight miles per
yeaxr?

MR. SMITH: ©No, 10 feet per vyear.

JUDGE COLE: Oh, 10 féet-per year .

MR. SMITH: Is the flow rate. And in
addition, the regional flow rate we’re talking --

JUDGE fOUNG: That’'s the flow rate of the
water. Is that the same if you -- it’s been a long
time since I took chemistry ard biology, but if you
put some foreign substance --

MR. SMITH: Right.

JUDGE YOUNG: -- iﬁto the water is that
automatically the.same as the flow rate, the rate at
which it disperses I guess?

MR. SMITH: Right. That’s correct.

JUDGE YOUNG: Right.

MR. SMITH: There’'s threé components to
how contaminants are transported. One of them is

advection, and that’s the component that’s due to the
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flow moéving through.

MR. FRANKEL: Excuse me, objection.

Counsel is not here as an expert on water so I'm not

clear of the basis for his'explanation.

MR. SMITH: Well, she asked for -- If I
may respond to your question?

JUDGE YOUNG : You can respond to my
question, yes. |

MR. SMITH: There’s three components. One
is advection in the flow. |

JUDGE YOUNG: Basically the flow rate of
10 feet per year would not necessarily be equal to the
rate at which a substancé is dispersed within a body
of water?

MR. SMITH: The rate of dispersion is a
small fraction of advection, of the advective flow in
groundwater as a general rule. And there’s nothing to
suggest that it is any different here.

And more importantly, when we are talking
about the operations of the North Trend they are
controlling the flow so that it is not moving out of
the North Trend area, it is staying confined within
the well field patterné. And they have monitoring
wells at 300 feet outside of the spacing for the

production and injection wells. They are designed to
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capture any potentiél excursions. 'And-then they'¢an
use that»knOWledge to révérse the flow and draw any
cohtamination back in.

So we not only have the operations of the
facility which are designéd to prevent any
contamination from>leaking out, and we haven’t had aﬁy
allegations that that’s occurred in the existing
operations, although that’s not relevant to the North
Trend area, we also have the fact £hat_these distances
are considerable. And the length of time in the most-
difficult-to-imagine circumstances is on the order of_
tens of years, and huﬁdreds of years perhaps.

JUDGE YOUNG: Let me, I think there is
some case law somewhere that says judges are not
required to set aside their common sense. So now here

is the picture that comes to mind. A swimming pool

‘and some other type of liquid is put into the swimming

pool. It’s hard for me to imagine that it would take
ten years or take a year for the substance that you
pour into the swimming pool to travel ten feet across
a swimming pool or even 30 or 40 feet across a large
swimming pool. It just sort of goes against my common
sense there.

MR. SMITH: Well, this is different.

physical processes at work when you are talking about

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

139

an underground aquifer. There’s interactiorns between

the water and the water Chemistry'and the soil and the

soil chemistry. That’s why we have this as a ufaniuﬁ—-
bearing body;

| JUDGE.YOUNG; .Right. But I mean again
there is common sense, there is‘common.knowledge about
that maybe coming from where I come from where there
are a lot of underground caves, a lét of underground
aquifers, .a lgt of people who have wells. And certain
things are sort of common knowledge! And so I guess
your argument that a contaminant_put into underground
water would take a year to travel 10 feet sort of goeg
against common sense.

Now, you can make whatever argument you
want to to respond to that but I have to sort of put
that out there dn the record.

MR. SMITH: Well, I respectfully submit
that the difference, there are differences iﬂ aquifers
and the flow rate has been measured to be --

JUDGE COLE: There are limestone aéuifers
that have big holes in it and the water goes very
fast.

' MR. SMITH: Correctly. Absolutely.

JUDGE COLE: You can take a uniform sand

aquifer you can get a better average velocity
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traveling downstream.

" MR. SMITH: And it’s different here for
different, you have shales that are, you know, é C1ay,
material f— 4

JUDGE .YOUNG: Right..

MR. SMITH: -- where water moves more
slowly -- |
JUDGE YOUNG: Slow it down.

MR. SMITH: -- than large gravels. These
are all why Crow Butte has spent so much éime
characterizing the aquifer. They performed pump tests
which verify conditions beneath the surface, verified
that there are no.connections between these aquifers.

Let’s see, there’s a host of evidence
talking about that. First, when you measure the water
quality of these various aquifer levels vyou see
differences in things 1like total dissolved solids,
uranium content, arsenic content that are natural
fluctuatioris, have nothing to do with the mine, just
measuring regional baseline data. Those demonstrate
that the aquifers are not connected.

You have measured potentiometric levels,
that’s the level of the water pressure in the
different aquifers. And those are different in the

different aquifers. That also demonstrates that they

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

141
are not hydroldgigally connecﬁéd.” They pe;fdrmed the
pump tests at-the North Trend area which.ié where»ﬁhey'
withdraw water-and“measure in monitoring wells in the
Brule and in other ovérlying aguifers to éee if there
is a vresponse. There .-wasn‘t. | Sb again thét
demonstrates that physically there is no cbnnection
between these various groups.

And again when they’'re doing the bore hole'
drillings they do well hole logs, they look at the
types of material that comes out. Again, same sdrt of
evidence that suggests that there is no connection
between these.

And so wﬁen we’'re talking about standing
we need to have some type of  -plausible connection
between the two. And then when you overlay on top Qf_
all of this the fact that the regional groundwater
flow is in the north to northwestern direction, and.
when you’re talking 20 miles and 40 miles when you're
looking at regional groundwater flow that’s away from
the Pine Ridge Reservation or away from Mr. Anders’
well and the other gentleman who lives south of the
existing site.

So without any evidence, anecdotal or
otherwise, to suggest a connection between the Brule

and the Basal Chadron that might cause some mixing or
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between the High Plains Aquifer and the Basal Chadron

thefe?s‘nothing to support any sort of injury showing

- to support standing. .

JUDGE OLIVER: How is the 2.25 miles
boundary determined?. I mean I saw several references
that, you anw, you were sure that no one was within

the 2.25. Why did you pick that number?

MR. SMITH: If I recall that’s the
distance for assessing the impacts. And I know
there’s a quick answer. I'm sure someone can answer

behind me if you don’t mind.

.jUDGE OLTVER: And also another one that’s
related to- that. With the new proposed sites how
close will there be individuals living within those
boundaries?

MR. SMI%H: Well, with regard to
individuals living within the boundaries of the site
the application does show those individuals and where
they live relative to the site. I’m not clear on the
-- I think the nearest groundwater well in the Basal
Chadron is several miles away and that would be Dr.
Anders’ well. There may be some other shallow wells
in the Brule Aquifer but those are, again, outside of

the North Trend Expansion Area. And of course, you

know, there are some sites, some homesteads I guess or
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homes above  ground that are the nearest receptors for

~ things like radon dose. I mean those are, they’re not

petitioners heré nor are they represeﬁ;ing that they
havglstanding.
| And again, as counsel for the Staff
mentioned, the dose from the North Trend Expansion to
the nearest individual is on the ordervof 5 millirem
which is a small fraction of the NRC limits in 20.1301
of 100 millirem which again is an even smaller
fraction of the natural background radiation which is
350 to probably closer to 400 millirem per year in
this area.
Apparentiy the 2.25 or 2.5 mile assessment
area around is an NRC requirement guidance document.

JUDGE OLIVER: Okay. And you are saying

- the background radiation is higher than the limits

allowed? I thought you said 350.

MR. SMITH: ‘Natuxal background radiation
is around 400 millirem per years.

JﬁDGE OLIVER: And that’s higher?

MR. SMITH: NRC’s regulation say that
there should not be a dose to the nearest effected
individual in excess of 1dO millirem per year from
licensed operations. And then the actual dose,

calculated dose in the application is 5.5 millirem per
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years for the neafest iﬁdividﬁal. And that'individuél
is about two mileé from the site.

And given that radon disperses naturally
in the air ana has a.rélatiVély short half 1life,
individuals living downwind at 20, 40 even 60 miles
are going .to have a negligible impact, it’s not even
measurable of calculable.

JUDGE COLE: Of the radon coming from the
side.

MR. SMITH: From the North Trend.

JUDGE COLE: But they might have some
natural radon coming from uraﬁium in their area?

MR.vSMITH: Absolutely. And that’‘s, it's
difficult at that level to --

JUDGE COLE: Which might be measured.

MR. SMITH: -- thevnaﬁural background,
right. And in this part of the country well when, you
khow, all the coal trucks gé past they produce more
radon than is coming from even this facility here.

JUDGE OLIVER: Yes, and thaﬁ should be
included in the Dbackground radiation already
calculated.

MR. SMITH: It is. Right.‘bThat’s why T
gave sort of a range of what the background dose is

here.
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JUDGE COLE: éaﬁ-ybu épeakAtQ the issue of
the lack of knowledge, the place where further studies
need to be dQne or where  the information ié‘ not
completély clear?

MR. SMITH: Right. That’s the discussion’
about the structufal feature near the White River.

' JUDGE YOUNG: Well, I  think there y}ere
more than one if I recall.

MR. SMITH: The oqu one I recail that’'s,
you know, particular intereét that we’ve been talking.
about throughout the day I believe was the strucﬁural
feature of the White River and that’s where there, I
believe there is a fault at depth in the Pierre Shale
that-manifests itself as a fold in the Basal Chadron
and Chadron and then in the Brule AQuifer. But based
on pﬁmp tests and regional gfoundwater data it doesn’t
suggest that that in any way chahges the flow and flow
direction or the connectivity between the aquifers
which again was confirmed _by all of the wvarious
testing,' the monitoring wells and so on that
demonstrated that the aquifers are hydraulically
separate.

JUDGE YOUNG: Let’s see. In one of the --
I'm hesitant to start making reférence to some of the

sections cited by the Petitioners in support of
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Contention A but there afe several differentvones

where the application uses wérds suéh as "difficult to

corrélate?v'or "exaét_ definitiqn of ithe overlying

aquifef is somewhat difficult to determine." Languége
like that suggests a level of uncertainty.

MR. SMITH: What that suggests, well, it

does suggest a level of uncertainty but the_

-uncertainty is not great enough to call into question

the overall conclusions. As ydu noted, this is

- underground. It’'s not something you can go in an

observe directly.

JUDGE YOUNG: Right.

MR. SMITH: So everything we know about it
has to be based on indiréct observations. And
everything that has been, that’é in the application
suggests that there is no connection and there_is no
mixing between these two. And at least at the level
of standing there must be some rational causal, even
just a _potential causal connection between the
activity at issue and some alleged impact to show that
that’s a possibility. And that’s what we don’t have
here, we don‘'t have any evidence of any  type that
there are uncertainties about certain geologic
features or specific characterization of soil types or

whatever, doesn’'t call into question overall
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. conclusions that these are not mixing.

JUDGE YOUNG: Well, what you just said
that what they needed to-show was a possibility.
You’ré saying that the conclusions, the conélﬁsion and
you said that what'’s underground we ddn’g know for
surevwhatﬁs_underground, so while cohclusions could be
drawn to a level of X amount of certainty we’'re in
sorﬁ of a wvague area here when talking about the
leveis of certainty and what constitutéslpossibility
or plausibility enough to show standing which I think
we all recognize is much lower than what would be
necessary in other contexts.

MR. SMITH: Again simply showing that
there is a potential for- radiélogical impact, no
matter how trivial this potential might - be,
possibility, it’s not sufficientrto meet the injury-

in-fact prong under the Commission”s standing test.

Even just making some assertion doesn’t make it so.

There has to be some causal connection between the
assertion and the activity at question that shows that
there is a connection. And that just doesn’t exist.
And the standing declarations or anything else
submitted don’t support contentions either. |

JUDGE YOUNG: I guess it’s sort of a hard

line to draw. I'11l ask you where you’ll draw it
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between potential, possible and.plausible?-

MR. SMITH: I would submit at ,'thié,
jﬁnctﬁrefit borders oﬁ a physical impossibility. And
. : .

JUDGE YOUNG: No, I'm qut'talkiﬁg about
how you define those terms differently?

MR. SMITH: Between plausible is a higher
burden thah possible. Possible just means 'you can
imagine some circumstance where it might occur.

JUDGE .YOUNG: Right. But where do you
draw the line? 1It’'s hard to draw the line. That's
partially why I think the Commission says you
determine it on a case by case'basis‘what’s plausible.

‘We don’t need to‘—— I think I've already
asked the qguestions that I have about that issue so I
don’t need to repeat them any more but.

JUDGE OLIVER: I have one question. This
new proposed site you’'re going to use the same methods
as you used before. And you may have to defer to the.
technical people for this. What 1is the 1level of
radiological activity in the water before and after?
There are several references to the water being more
radioactive.

MR. SMITH: That’s a good point.

JUDGE YOUNG: You’re talking about in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

149
Current} the current site?

.‘JUDGE OLIVER: Well, we 'rre ta~1king- ab’out:
the broposed but they got basis on the Currént so they:
can propose what’s going to happen at the futuré site.

MR. SMITH: Well, the Basal Chadron both
in the existiﬁg site and -in the proposed sitevwater
guality is poor for many' reasons, among them  is
because they have high rate radium levels which are
present;

JUDGE OLIVER: I'm talking about
quantitative numbers roughly if they are known, what
the radiological activity is say before because you do
have uranium there, and then after éoing through the.
process it gets reinjected back into there.

MR. SMITH: $So it’s the natural level in
the bore trend is 500 picocuries per liter of radium.
The drinking water level is 5 picocuries per liter of
radium. And then the goal after restoration is to
bring it back down to baseline which would back to --

JUDGE OLIVER: The same.

MR. SMITH: -- the same. Correct.

And so in that regard there is no new

radioactive plume that is going to be moving after

operations. That’s the goal of restoration is to

prevent that from happening. And for the same
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physical processes that would have deposited the
uranium in the first place thbse would also;likely
apply_fbr énf water if.iﬁ'was;even poséible movéd
beyond the current bore trénd area.

JUDGE COLE: You mean that it’s devoid of

.oxygen and you won’t get much -- you’ll get deposition

of material rather than dissolving?

MR. SMITH: Correét. I'm sérry, could you.
== maybe I misheard you.,

JUDGE COLE: You would wind up with a
situational environment underground that would not
tend to dissolve any radioactive materials or other
isotopes --

MR. SMITH: Correct.

JUDGE COLE: - or other materials?

MR. SMITH: As I understand it the
reduction. zone exists outside of the bore trend area.

JUDGE COLE: That‘s the way the uranium
got there in the first place?

MR. SMITH: Exactly. That’s why it
deposited there in the first place; correct.

JUDGE COLE: Now, I don’t understand the
standard of 500, that’s what iﬁ was to begin with, of
radon. And then you remove uranium and radon £from

this ore, pump the water back, it should have 1less
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radiation in it than whén you took it out, shouldn’t .
it?
MR. SMITH: Yes. wéllﬁ, it’s --

JUDGE COLE: How come the standard is the

‘same before and after?

MR. SMITH: Because the process isﬁ't -
it’s-rédium first of all, not radon.

JUDGE COLE: I’'m sorry.

MR. SMITH: There is a-diminishing, there
is an equilibrium between Ehe groundwater and the
uranium that is bonded to the soil in the deposit.

JUDGE COLE: Okay.

MR. SMITH: And as I understand it/ you',
know I'm not a technical pefson either, but.as you
pump it and then if you remove the uranium ---

JUDGE COLE: Uranium.

MR. SMITH: -- you're just putting-back in
everything else. So there would be no difference in
the constituents sucﬁ as radium.

JUDGE COLE: So there should.be a lot less
uranium though?

MR. SMITH: Should be 1less uranium,
correct. |

JUDGE COLE: So how much of the

radicactivity 1is attributable to the uranium as
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compared to other isotopes?

MR. SMITH: Radioactivity in terms of :
whét; the fadioactivity in the groundwater?

| JUDGE COLE: Measurablezadioactivity,you
know, creating a dose of so many millirem pef hour
say.

MR. SMITH: Weil, there’s no dose to
individuals because --

JUDGE COLE: Not doing anything.

MR. SMITH: -- it’s down beneath the
surface, about 600 feet of soil overlying the ore
trend area.

JUDGE YOUNG: Well, could you, would it be
fair to characterize the soil,that has had uranium
depleted from it, removed from it as more or less
radioactive before or after the uranium was removed?

MR. SMITH: Common sense would say less
radioactive.

JUDGE COLE: Common sense.would. But T
haven’t seen anything that would say that.

MR. SMITH: I can.think‘of no reason why
it would be something other than ves, it would be less
radio -- there would be less radioactivity down there
than there was before.

JUDGE COLE: Okay.
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-MR.  SMITH: Correct. | Becagée you've
removed it. |

JUDGE YOUNG: Hasn’t there been somé —f.
well, it seems like.i recall reading something about
the goal being to return the water to baseline
conditions, whicﬁ is another issue of how you
determine baseline. But‘that the NDEQ regulations
allow for mQref And I'm not sure which types of
contaminants those refer to. But it seems as thdugh
I've read somewhere that there was, there had been
difficulty returning it to baseline but at least that
they restored'ig to NDEQ standards in the current
operation. Am I wrong on that?

MR: SMITH: I think that’'s accurate. I
guess the primary goal, restoration goal is back to
baseline. The secondary goal is to return it to the
class of use as defined by NDEQ. |

JUDGE YOUNG: Right. So my question would
be if the NDEQ'regulationé refer to also levels of
radioactivity in --

MR. SMITH: They would refer to levels of
all sorts of different constituents.

JUDGE YOUNG: Of all things. But I'm
asking does it include that?

MR. SMITH: Yes. It includes contaminant
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levels for things like uranium, radium, etc., yes.

JUDGE YOUNG: So the reason Ifm,asking is
because from one standpoint common seﬁée would tell
you that‘if you take uranium out thérevwoﬁld be less
radioactivity at least from uranium when you restored .
it, butbon the other hand if some of it comes out
because of being disturbed, which is I think I also
read some things abouﬁ that, that that would also play
intQ what vyou Qould restore that to. It's just a
question. I’‘m not sure that we need to get into it in
that thorough a detail but.

_JUDGE COLE: Just one question. You have
the primary NDEQ standards and the secondary NDEQ
standards and they pertain to both radioactivity and
other elements --

JUDGE YOUNG: Right.

MR. SMITH: éorrect.

JUDGE COLE: -- like arsenic and other
heavy metals.

JUDGE YOUNG: Right.

JUDGE COLE: And who determines which
standard applies and when is that determination made?

MR. SMITH: Well, the determination that
exists under current license is license condition 3C

that was established as part of the NRC license 1is
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what these restoration,’what‘Crow Butte is required to

restore its values to. To the extent that there is

laﬁy challenge to what Nebraska set- its levels to

_that’s an issue that is outside of the scope of this

proceediﬁgu If Nebraska sets its secondary levels the
NRC has required the Applicant to meet those. But
actually  setting the levels is something that is
within the‘purview of the state of Nebraska.

JUDGE COLE: . Thank you;

JUDGE YOUNG: I did have one more
question. And that is to sort of bring this back to
focus somewhere that might be ‘a little bit more
helpful to me anyway, is that all they neéd is to have
one member of each organization in any event. And so
it would be helpful to me if you could address the Dr.
Anders petition, for example, and any of the others
that are very close by?

MR. SMITH: Certainly. Well, first of all
in order to have standing for this current proceeding
which is the North Trend Expansion we need to have
some harm that’'s actual or threatened from the
proposed expansion. His affidavit is based on harm
that he alleges comes from the éurrent operation. So
in that sense there is nothing here to suggest that

there 1is a connection betwéen the North Trend
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Qpérations and what would be in his well as it exists

~ currently.

JUDGE YdUNG: How far are ﬁhéy‘apaft?

MR. SMITﬁ: They’re sebarated by several
miles. | |

JUDGE YOUNG: No, I mean the current and
the pfoposed, thé North Tfend site and the'cufrent
site how many miles are there between them?

MR. SMITH: Five to eight.

JUDGE YOUNG: Five to eight.

MR. SMITH: I don’'t know off the top of'my
head.

JUDGE YOUNG: Right. I guess what I was
wanting yoﬁ to address is those people who are in that
-- we’'re talking we’ve got some people who are saying
60 miles.

MR. SMITH: Right.

JUDGE YOUNG: Some 40. And then there’s
otheré that are within a --

MR. SMITH: That are closer, right.

JUDGE YOUNG: -- much closer range..

MR. SMITH: And so the closest would be
Dr.. Anders. His well is closest to the proposed North
Trend Expansion Area but he’s still several miles

away. And as we discussed, the flow rate in the Basal
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Chadron. is on the order of 10 feet pér‘year. So it’'s

unlikely there would be any contamination that would

reéch his wéll. It’s not just unlikely it’s extremély
low probability that there wéuld be any contamination .
that would reach hiS'Well, paftibuiarly giveﬁ that
there are monitoring wells that are désigned.to detect
any excursions and there are procedures in place for
reversing the flow if there were to be something like
that.

JUDGE YOUNG: Well, can. you address just
to clear it up what he alleges about or states about’
what has happened with his own well?

MR. SMITH: Well, he says here he talks
about his own well. He doesn’t say anything about
where his well, the depth of his weil or where it
draws water from. So we don’t know. I don’'t know if
this is in the Brule Aquifer or if this is in the
Basal Chadron or if it’s in the Pierre Shale. So
there’'s, you know, there’s lack of specificity in here
and in Dr. Anders’ affidavit.

JUDGE YOUNG: I think the Staff said that
-- correct me if I'm wrong -- but for some reason you
drew a conclusion that it was in the Chadron?

MS. SIMON: No. We said that there is

language in the application that says he has a well in
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the Chadron but --
| JUDGE YOUNG: . That he has,oF that there is
one well there? |

MS. SIMON:. He has oné'on hié property but
it’s not clear that that’s the séme well he’s
referring to. He might have more than one well.

MR. SMITH: And at his property where it
exists if there is a well in the Basal Chadron there
is a élope of the Basal Chadron here. So we’'re
talking about an elevation difference of a couple
hundréd feet beneath where his well if it is indeed in
the Basal Chadron and the Basal Chadrén production
wells that will be used for the mining area. So we're
talking again about a -- |

JUDGE YOUNG: What’s the explanation for
what happened with his well?

MR. SMITH: Well, now I’'m speaking about
just what I’'ve heard anecdotally. But as I understénd
it when his well was drilled by Crow Butte Resources
20-plus years ago and he himself did the well casing,
so we don'’'t have any information about the integrity
of the well casing or whether it was constructed
properly. I mean maybe it should be connected.

JUDGE YOUNG: But I mean you can’'t, you

can’t put a standard on petitioners that they have to,
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that any petitioner with a well has to have a perfect

well casing. I mean what I'm asking you is what --
you’'re arguing against his standing. He makes these

statements about what happened with his well in

relation to'drilling'fhat Crow Butte Resources was

doing. So what I'm asking is what's your argument in
reéponse to that in terms of explaining the
circumstances that he describes?

MR. SMITH: So I guess I think as far as
based on what I know the circumstances he describes
have not in any way been related to'CrQw Butte’'s
operations, they are issues that he has raised
previously with other parties before the fall of 2007.
And there was investigations that demonstrated these
issues similar to thgse were unrelated to Crow Butte’s
operations.

JUDGE YOUNG: Well wait, I'm not
understanding. He states that there, that this 1is
connected to the cycle with which the CBR crew drills._
aAnd so what I'm -- you’'re just saying he’s wrong?
What I'm asking is to let’s assume thét he is being
truthful and what is the explanation for that other
than that vyou jﬁst disagree and say that he’s not
telling the truth of he is wrong? Is that what you’re
saying?
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MR. SMITH: That is part of - what T'm
saying.A And in»additioﬁ I would ndte there were
bbaseline water quality saméles taken in this well, in
this particular well 25 years ago. -And there were
water quality samples taken in that well in the last
couple of months. HAnd there .showed no difference in
water quality between then and now.

So I mean I can’‘t speak, I can’t speculate
about what physical feature might be déusing.this or
whether there is any connection. All Créw Butte knows
is that they don‘'t believe it’s related to their
opefations. . There’'s nothing to suggest it 1is
historically or based on cﬁrrent operations to suggest
any link.

JUDGE YOUNG: Okay. So we just we take it
for what it is.

MR. SMITH: There also adds in terms of
there’s potential for bad odpr emanating from his well
water. There is a bad odor emanating from most Basal
Chadron well water because it is high in hydrogen
sulfide, that’s the reductive that exists down there
that was the reason for the deposition of the uranium
deposits. And so there is a natural odor that exists
with Basal Chadron‘well water. So again we don’‘'t see

any connection between that and the current
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operations, much less_proposed operatiéﬁs.

JUDGEAYOUﬁG: Let's assume‘ﬁhat hgvis,
telliﬁéféhe truth énd tﬁat his,wellawater becomes
discoiored ét ' times that‘ are reléﬁed to CBR’s:
drilling. That woﬁld at a minimum show that there 'is
some kind of mixing between what Crow Butte is doing
and his other than it being a complete coincidence;
right?

MR. SMITH: . N&. In terms.of Crow Butte
current operations. But in order to have standing --

JUDGE YOUNG: Right, I'm talking about -
well, let’s talk about the current operations for now.
And I'm trying to understand assuming he’s telling the
truth and he’s saying that his well water becomes
discolored at times when Crow Butte is drilling and
then it gets clear when they’‘re not drilling, and then
they start drilling again and it becomes discolored
again. What’s your response?

~MR. SMITH: I'm sorry, .what’s your
guestion?

JUDGE YOUNG: What'’s your response to that
apparently establishing some relationship between the
discoloration in his well water and the drilling that
Crow Butte is doing on the current, with the current
site?
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'MR. SMITH: I guess I don’'t see how that
helps establish stanaiﬁg for the proposed North Trend
Expansipn Area.

JUDGE YOUNG: Well, let’'s put that
question aside. All I'm asking you to do is,adaress
that statement for what it is.

MR. SMITH: I mean.all I can do is read
what 1is written there. And you asked fér an
explana£ion_of what we thoughtnwas happening. And.
I've provided you the best information we have about
we understand conditions to be out there.

JUDGE YOUNG: Okay. What I was asking you’
to do was assume the truth of this statement. And I
haven’'t heard you give any responsé that would assume
the truth of that statement. What I thought I heard
you say before was that it couldn’t really be.

MR. SMITH: Okay. If I assume the truth
of this - |

JUDGE YOUNG: Right.

MR. SMITH: -- I don’t understand how, is
there any connection with regard to how that impacts
the North Trend Expansion Area.

JUDGE YOUNG: Right. But I'm asking you
to put that question aside and focus on the question,

simply the question of how. do you explain the
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connection between discoloration in his well and Crow

Butte’s drilling in the current site,  putting aside

"the questién_of standing for the future site. We can

deal, thét’s a.éeparéte issue, we cén deal with that
separately. That’s the only question I’'m asking you
to answer. |

MR. SMITH: I’'m uncomfortable speculating
because we don’t understand there ﬁo be any
explanation for this if it exists.

In addition to the mixing of, the
allegations of . mixing which we believe are
insufficiently supported to demonstrate that there is
an injury, there are some other types of statements in
the standing affidavits that we would also like to
discuss briefly, one of which is that there were some
impacts on property values. And I heard counsél for
the Petitioners say that there was some technical.
report or some explanation for that. None of that is
included in standing declarations that I can tell. So
I think that type of injury is too speculative and
that conclusory allegations about potential harm not
tied to the specific amendment that’s at issue here is
insufficient, especially at large distances from the
site.

So there is no new or distinct harm coming

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




- 10

11
12
13
14
15

16

17°

18
19
20
21
22
23

24

- 25

164
from the proposed North Trend Expansion so it’é not
CIeai how property values wquld_ be. incrementaliy
affected from the expansion of the égiéting fadiiity;

And in addition, the Commission has- held
that the zone of interest rest for standing, which is
the fourth prong of-thé standing inquiry, doesn't
encémpass economic harm that’s not directly tied to
environmental or radiological harm from the facility.
So that psychic or perceptive injury is not within the
zone of interest of standing for the Commission’s
hearing process.

That’'s all we héve with regard to
standing. Thank vyou.

JUDGE YOUNG: Okay:v Did you have, Mr.
Frankel?

MR. ELLISON: Mr. Frankel has left the
room. He will be.right back.

JUDGE YOUNG: Okay.

MR. ELLISON: I do have some things I
would like to address if I may reépond in terms of the
fracturing issue.

Basically it seems to be the position of
CBR and perhaps the NRC Staff that really any
intermixing is really impossible because we don’t know

anything about fracturing. Well, I want to address
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that in a COuple>of'different ways.

First of all, in terms of intermixing,

potential intermixing between the Brule and the

Chadron, CBR in.its enyironmental report talked, cited
a Souders study from 2004 which states and stated that
fractures may increase érule and Cha@ron permeability
in'localized areas. I have made an éarlier reference
in Exhibit A to Dr. LaGarry'’'s summariéation of some of
the existing studies and one of the things that he
talked about was that -the connection between the fault
zones or fault zones connecting the High Plains
Aquifer . and uraniﬁm—bearing sandstones of the
Chamberlin Pass Formation with the potential for
contamination of both surface and subsurface from
uranium mining in Dawés County.

Part of what Dr. LaGarry wés referring to
was a 1985 study by Swinehart and others which I made
reference to. In that particular study there is a
figure six. Figure six shows fracturing on both sides
of the Chadron Arch and the White River Fault that go
from the Chadron formation all the way up to the
Arikaree. So we have existing data which shows faplt
connections.

In addition, the technical review response

that the Department of Environmental Quality from the
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State of Nebraska talked about, the subsurface

"structural anomaly, the White River Fault Fold, that

is prgsent in.the‘southern portion of ﬁhe proposéd new
site is inadequately defined aﬁd.must be ‘accurately
delineated.. So for all -- _ _ ' .

JUDGE YOUNG: . Say that over again? I'm
sorry.

MR. ELLISON: Yes, ma’am. And I_qUoté.

"Finally, the subsurface structurai

anomaly, the White River Fault Fold, that is presént.

“in the southern portion of the NTEA, " that’s the North

Trend Expansion, "is inadequately defined and must be
accurately delineated for consideration.®

What is really clear in what the State of
Nebraska says in rejecting the pfoposal as curfently
submitted by CBR for all of the claims about all of
the testing and the studies in the new site area this
report is replete with specific references about how
what CBR is doing is using its current site data and
transferring it.and saying that the new site is the
same. And the Department of Environmental Quality of
Nebraska says we have no way of knowing that from any
of the data that’s been submitted. In fact, what they
said as a general statement, the document provided for

review by CBR lacks site-specific data, inclusion of
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recent . research, and the presentation of well—
suppérted scientific interpretationsntq pe considered
acceptéble. |

One of.the things that is noted Qﬁ page 4
is that because of lack of studies and what is known:
howe&er that ;here may be significant textural changes
in ﬁhe‘Basal Chadron as well as mineralpgical changes
that would be rélated to the deformation along the
Crawford/White River Structural Uplift.

And as for -- and I don’'t want to get into
the merits but let me get down one further point.
Téxtural change is likely,across this boundary and
that textural change will 1likely impact potential
vertical and horizontal hydraulic conductivities and
may also be coincident with mineralogical changes'that'
ultimately correspond to significant facies shifts
across the Crawford/White River Structure and into the
associated Crawford Basin.

There are studies show v there are
fractures. It is simply unknown the full extent of
the fracturing both in the immediate site and the
surrounding site. But what is cleér is that what is
known is that there’s fracturing that goes all the way
from the site, the area that they’re in all the way up

to the.potable or the Arikaree and which my clients
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use as their water supply. So there is data that does

exist now that shows an interconnection, simply a lack

. of-study.

JUDGE ?OUNG: You juét_éaid something
that, you said up to the potable Arikaree, that the
water, the current or the baseline water quality in
the Arikaree is there any issue about it being, having
high 1évels of radioactivity or -- and I guess I’'1l1l
ask all the parties this. There have.been statements
that the current state of the water it’s already bad
basicaliy is the argument thét’s been made. Is there
a distinction between the water that’s drawn from the
-- Is that what you said, first of all? And is there
a distinction there?

MR. ELLISON: We understand that the Basal
Chadron Formation that the water is considered'
generally to be undrinkable. However, people are
using it-for doﬁestic'water supply.

JUDGé YOUNG: You said undrinkable?

MR. ELLISON: Undrinkable.

"MR. FRANKEL: Without filtering.

MR. ELLISON: Without filtering.

JUDGE YOUNG: Right.

MR. ELLISON: However, it 1is Dbeing

utilized by domestic users in the relative immediate
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area.

Our conéern is that due to fracturing, and
éspecially‘where after the purported.tréatment'because
I think it's pretty’cléar that there is a pfobiem in
getting us back to the levels, and I will address that
further when we get to the contentions, by injecting
this stuff down'iﬁto the grouhd one of the concerns 1is
that this may itself cause further ffacturing. And in
fact there are séudies which we’ll talk about that
suggest this as a problem.' But because of this
interconnection if there is further contamination or
fﬁrther deterioration of the water, and we think that
from the USGS study it shows that-there is in fact
increased levels of uranium, of arsenic, vanadium
after the purported treatment that CBR is doing.

So we’'re concerned that this fracturing
and further pressure on that aquifer to inject water
then upward through the fault we’re concerned that we
feel that there is a connection and therefore creates
our étanding. Because we get water --

JUDGE YOUNG: Okay, let me just interrupt
because I was really trying to ask an informational
question.

MR. ELLISON: I’'m sorry.

JUDGE YOUNG: Earlier there’s Dbeen
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discussion about~the current state of the water being
undrinkable. And you mentioned filters. But and then_
you clarified that to say that that would be in ﬁhe
Chédron.

| MR. ELLISON: Yes.

JUDGE YOUNG : From the Chadron Aquifer.
And earlier I thought I heard you say that the ‘water
in the Arikaree Aquifer was potable. And so is that -
- do all parties agree with that statement? _Is there
any dispute on that?

MR. SMITH: I don’t think so. But there'’'s
some gloss that’s important here and that’s that the
Basal Chadron is a depth, then there’s the Brule
Aquifer which is higher quality water than the Basal
Chadron. And then there’'s the Arikaree Aquifer which
is above that which does havé potable water, but it
doesn’t exist at the North Trend Area or the existing
area.

JUDGE YOUNG: The Arikaree is not over the
North Trend?

MR. SMITH: Correct.

JUDGE YOUNG: But the argument’s being
made that thefe are faults that would connecﬁ it to
the Brule and/or the Chadron.

MR. SMITH: But it doesn’t overlay the
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site so it’s unclear how that would, where that would

.oeccur. It doesn’t.

‘JUDGE YOUNG : Okay;' I'justvwaﬁted;to
clarify what the situation was.

GQ ahead.

MR. FRANKEL: Judgé, if I might interject.
We do..not concur that the Basal Chadron is
undrinkable. And we point to page 17 of this NDEQ
Exhibit B where I quote. It says, “This.preSents an
interesting paradox.* |

JUDGE YOUNG: I'm sorry, page?

MR. FRANKEL: Page 17, second paragraph.
"This presents an interesting paradox in that the unit
ha been used as a drinking waterisource, but is also
mineral bearing and thus meets two contradictory
criteria covered within the regulations. Is there
possibly an overarching solution that can be presented
by-CBR with ?egards to domestic water supplies to
protect the health and safety of persons in the
vicinity of Crawford?"

And what I think we’'re witnessing is that
maybe 20 years ago when it was perceived that there
was more drinking water as a resource than there is
now it was written off or half written off that this

aquifer did not have valuable potentially drinkable
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water. And what we're finding out now is that it has

been used for drinking,and it may be that there is

'going to be an increased desire to filter it and use

it for drinking.l At a time whefe fresh water is being
mined out of the deep seés it’s not farfetched to see
that we"ll start filtering the Basal Aquifer. So
that’'s our position on behalf of the three Petitioners
that I‘m represent@ng.‘

Did you finish your rebut?

MR. ELLISON: Yes.

MR. FRANKEL: Okay, I have a couple small
rebuttals. That was the first one.

‘The second one was the reference to Beth
Ranger’s use of the Crawford water supply. We were
infdrmed that Crawford gets séme of its water from the
Brule. We’'re asserting that there’s evidence that'
shows a mixing of the Brule with the Chadron. And SO
even 1f she uses the Crawford city water because it
comes from the Brule, if you concur with us that there
is some showing of mixing or plausibility of mixing
then that supports standing.

JUDGE YOUNG: And where was, again just to
refresh, where was the evidence of the mixing that
you‘re referring to?

MR. FRANKEL: That we suggested in our
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Exhibit A thét we'sﬁbmitted &odaf whi¢h para§raph.3.of
Professor LéGarry/s reborti and he is here‘ifrphere'
are any speqific qﬁéstions for him. He’s_agreéd’to-
answe; any_duestions of the Boardh

-But it says, "These faulted zdnes contain
groundwater and are considered areas of critical
concern. And based on exhaustive compilationé’of all
data show that many of these fault zones connect the
High Plains Aquifer and the Basal Chadron." |

And so we're éaying tﬁat with tha§ we’ré
meeting the minimum showings that we have to meet
viewing our petitioh most favorably.

On the Judge's question.concerning'whéther‘
there was a regulation regarding the ameﬁdment to
increase the water usage by another 4,500 gallons per
minute, not being an expert in the NRC regulatidns I
can only ask whether 10 C.F.R. 51.45(b) concerning
disclosure of the irretrievable commitment of
resources might be applicable. I would raise that as
our rebuttal.

Counsel for the company stated that the
conductivity was 10 féet a day. But the application
says that it’'s less than 25 feet a day. So it’'s
somewhere between 10 and 25. And I suspect if they

had good evidence to show it was closer to 10 they
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would have said that in their application. That’'s in

the environmental report, section 3;4,3.1.

On the issue of background.radiation, it's
completely irrelevant to this matter.‘ The radiation
could be ten times what North Trend is pﬁtﬁing out or
proposes to put out. The standard under HRI One and
Two 1s any exposure to radiation, even within

technical %imits, conveys standing. So that being the

‘leading ISL case we would hope that it would be

followed.

And then.on the issue of the baseline I
refer to I believe it’s Environmental Report 5.4.1.3.2
which says, “Since ISL operations..."

JUDGE YOUNG: Say that again? I'm sorry,
5.4.1?

MR. FRANKEL: Point = three point two,
concerhing establishment of restoration goals.

Applicant says, "Since ISL operations
alter the groundwater geochemistry it is unlikely that
restoration efforts will return the groundwater to the
precise water quality that existed before operations."
So --

JUDGE YOUNG: That’'s one of the ones you
cited in the contention?

MR. FRANKEL: Yes. Yes, Judge.
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JUDGE YOUNG: All right.

MRl,FRANKELu And there wasfa'feference by
counsel for:-the company to investigatipns. ‘We. would
be curious what those were.> That’'s the. kind of
eyidence we would like to see as part of this heariﬁg.

And then findlly on the odor issue, Dr.
Anders 1s willing to testify that the odor in questidn'
is different and worse than the typical sulfur smell
and- that it sﬁarted only in fall 2007 after thé most
recent drilling started. So I know that if we are
admitted to this then we will have an opportunity to
present Dr. Anderé for cross-examination.

And that’s all I have on rebuttal, Your

-Honor, on standing.

JUDGE YOUNG: All right. -Does that
complete the argument on standing?

MS. SIMON: Your Honor, -we just had one
clarification question if we could?

When Mr. Ellison picked up a report I
believe and showed a figure.

MR. ELLISON: VYes.

MS. SIMON: Could you tell us what report
that was?

MR. ELLISON: I’'d be happy to. I'm going

to struggle through some of the pronunciations. But
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it’'s a 1985 - study entitled - "The ',Cenozoicv

Paleogeography of Western Nebraska."

MS. SIMON: - Okay. And who are the --

MR. ELLISON: And, it was  by. James

Swinehart, Vernon Souders, S—O—U—D~E—R—S, Harold

DeGraw, and Robert Diffendal, D-I-F-F-E-N-D-A-L, Jr.

MS. SIMON: Okay. Is that the one that
you refer to in.this Exhibit A under paragraph 2, for
example?

MR. EﬁLISON: I believe that this is what
Dr. LaGéffy wés referring to. And he’s shakipg his
head yes, so 1’11 confirm thaﬁ. And that is also what
is referred to :in paragraph 3 of Dr. LaGarry's
summarization of exiéting studies.

MS. SIMON: Okay, thank you.

MR. SMITH: For your information the first
study .iS' cited on page 9-5 of the environmental
report.

MS. SIMON: Okay.

MR. SMITH: The Cenozoic Paleogeographyﬂ

MS. SIMON: Thank vou.

JUDGE YOUNG: Is the Souders -- you
mentioned a Souders i think, Mr; Smith; right-?

MR. SMITH: I don’'t believe so.

- JUDGE YOUNG: 1It’‘s a different person.
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MR. FRANKEL: You might have mentioned it.
‘MR. ELLISQN}l I mentioned it, Your Honor:
- JUDGE YOUNG: Okay.
MR. ELLISON: With regard to the
envifonmental report --
JUDGE YOUNG: Okéy.
MR. ELLISON: -- making. reference to a
2004 study, the citation is to Souders 2004.
' JUDGE YOUNG: Is that the same person that
write the other study or co-wrote the other study?
MR. ELLISON: I'm not 100 peréent sure.
JUDGE YOUNG: Okay.
MR. SMITH: They have the same first two
initials.
JUDGE YOUNG: What?
'MR. SMITH: They have the same first two
initials.
MR. ELLISON: Thank you.
JUDGE YOUNG: I just thought there was
some reference.
MR. SMITH: The Souders report is
referenced on page 9-7 of the environmental report.
JUDGE YOUNG: Okay, so both- of those
studies are referenced in the environmental. Okay,
thank you.
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MR. FRANKEL: Excuse me, Judge.  Eérlief
youisaidtthat thére wéuld:be an‘qpbortunity for Chiefs
American Horse and Red Cloud to make a statemeﬁtL And
the gentlemen~ﬁave been with uS‘ail morniné énd I'm
wondering if you might allow them to do that béfore it
gets toq late in the day?

JUDGE YOUNG: Yes. If that would be good
to do that before lunch that would be fine.

MR. FRANKEL: Joe, why don‘t you say a few-
words and then Chief Red Cloud can say a few words.

JUDGE. YOUNG: Welcome to our proceeding
also.

CHIEF AMERICAN HORSE: Justice Young,
Justice Cole and Justice Oliver.

JUDGE YOUNG: You’ve Jjust given us a
promotion, but thank you. |

CHIEF AMERICAN HORSE:.‘(Speaking Lakota.)

My name is Joe American Horse. I am from
Chief American Horse. Long Knife, the one who owned
Long Knife Horses. What that meéns is that he get all
the calvary horses. -

I'm going to, this is my credential.

Justice Cole you can give that to the Chief Judge. If

I go to the United Nations I will get you another

picture later on for Justice Cole and Oliver. I was
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in the Basketball Hall of Fame in Nebraska. I was an

‘athlete when T was young. But today I am a diabetic.

I have to watch myself what I eat. I don’'t  use

alcohol, I don’'t use tobacco, and 1've got to watch

“what I .eat and I've got to watch where I'm going.

Because even the other day I fell down and I scraped
myself and it got infected, so. I‘ve also had two
surgeries.

So in my life I like to have a clean

-environment. I like to not only myself but some of my’

other people they have the same thing that we have and
that’'s diabetes. We have diabetics. I don’'t know
where it came from. They say it’s our diet and
everything like that. But still we still have it on
the Indian reservation.

Now David was mentioning about 1851 and
1868 Treaty. We used to be a large nation. Lakota
used to be a large nation with 10,000 campfires. - That
tells you how large we are. The State of Nebraska,
Dakotas, Minnesota and Missouri area all Lakota names,'
are all Sioux names. So we were that big one time.

In 1949 the gold was discovered in
California. They want to go through the Indian
Country. So they signed this treaty, the 1851 Treaty,

to let the settlers and the gold miners go through.
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And because of this bad things happened after 1851.

and under the leadership'bf Oliﬁer Red -- Chief Red

Cloud, Oliver’'s grandfather, negotiating another

treaty, 1868 Treaty, Fort Laramie Treaty. .In that
these treaties are supposed to act, they are suppoéed
to follow what ﬁhey say to us, how to conduct
ourselveé and like that. They’ve never been followed
through.

And right now we're_at the Pine Ridge
Indian Reservationmn. They put us on the Indian
Reservation after 1868 Treaty. And what happened is
that you’re not going to see in the -- YOu’revgoing to
see us under the Department of Interior where they
have like relics like a skull and tin of our sons and, -
you know the whole, Yellowstone Park, we‘re in there
somewheré the Indian people. And we’'d like to see if
we can get out of there.

And our concern is really important
because the water which we’re drinking, the water
downwind, we’'re talking about a sweat lodge we have
every two weeké. What that sweat lodge does is that
we pray for those beople having a hard time, whether
the alcoholism, whatever it is. We pray for peoble
that just came back from Vietnam that have a hard

time. We also pray for ourselves and for guidance.
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And we’ve been doing this all this time. And it's not
just something that we want to do, I mean we jus;(
started doihg.

- But .anywéy, we pray for all those.
There’s about 3,923 servicemen killed in Iraq. I
remember the families like that, you know. So it’s
not -only' a prayer for ourselves but for all the
people. |

And the 1868 Treaty was signed in Fort
Laramie ana Fort Robinson in Crawford, Nebraska, is
they used to call it Red Cloud Agency but then‘they.
moved to Pine Ridge and then the agency was, I mean
Red Cloud Agency was gone. But anyway, just a little
history of what happened. And my 1868 Treaty my-
grandfather, the picture I have is my grandfather. He
died in 1910. But he signed the 1868 Treaty as-one of
the leaders.

And I thought I can at this time take a
little time to have Mr. Oliver Red Cloud can say
something. He’s a grandson of Chief Red Cloﬁd.

Thank you véry much for your kind A
attention. And welcome to the Mari Sandoz Building
and Chadron State College.

JUDGE YOUNG: Thank you, Chief American

HQI‘SG -

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

182

CﬁIEF AMERICAN HORSE: You're welcomé.

{Applause.)' .

JUDGE YOUNG: ‘And welcome, Chief Red
Cloud.

CHIEF RED. CLOUD: Okay, first of all I.
want to tell you who I am. I am Chief Red Cloud,
Oglala Sioux Tribe. and my-great, great grandpa made
that treaty. Back in the days 1493 you people come
here he made that resolution, I mean the treaty not on
the United States Constitution, i1it’'s on ﬁhe United
Nations. So ‘51, some say ’‘S1. Talking here, at
least that vou’'re here you violate Lakota Treaty.
Fifty-one, 1t still stands. Fifty-one it’s all

mineral rights. And I‘'ve been fighting for the treaty

rights for Lakota people at reservation.

And today I loék around, I see young
people here talking about treaty. I‘m 89 years old.
And you kids, you people are just born the other day.
And I know what I‘m talking about. I've been in
Washington, I’'ve beeﬁ to United Nations, and treaty
rights. And today you’'re talking about some that
concern about people.

I just had a meeting and I had the same
problem about two months ago what we're talking about

today. And again in the water rights, you’'re talking,
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mentioned water rights. That belongs .to the Lakota

peoplé. We still stand because that ‘51 made on the-

' United Nations, not on the Unitéd States Constitution.

And your people have to understand your treaty and

your rights because'United States just organized here

in 1776 or '78 and they make that United States

Constitutioh law. But we are not in that, we are in.
the United Nations. We are the 43 nations in this
world.

So you have to understand we have Article
1 under United States Constitution and our freaty
rights in United Nations. We-could take anybody in
this country, in the world, to court, use that. You
don’t trust, you don‘t believe me, read your treaty,
i;’s in there. And we have 71. You people know your
treaty or your rights or your state law all under
United States Constitution law. We have 71, United
States Constitution can’t, Congress can’t change
those, our treaty. And they can’t put no law under
our treaty. That’s our right. You better write it
down and look where you write it down.

And today I listen and people about.what’s
going to happen over here on the Crawford, Nebraska,
I guess that’s section that we own there. That’s the

first agency we used to have. And under that are
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water rights and mineral rights. Who changés back in_
74 A and B? They.can7t.do that undef &14 We‘still}
we still own that Indian Reservation, Indian
Territory. We still have that. It’s .in‘ ;he
Constitution of the United States and ﬁnder United
Nations.

So today what you talk, all this paper, I
went through this here. I had a whole, whole, whole
load of it like this here. And in there they violated
my rights because I'm the chief of eight reservations,
I take care of the treaty rights. And I could use
Article 1, anybody I could take him to coﬁrt, Supreme
Court or the‘ﬁnited Nations. Write it down because I
could do it. And they ha&e the respect, I respect the
people here talking about, but talking about rights
because what you’re talking about concerns the people.

I used to work for BIA for 35 years and I
studied water, the water'bay that’'s undér here and
Colorado. And I know how the water works. So this
water it still belongs to Lakota people under 51.
United States can’t say they changed that'because
state just organized after 51. So you have to
remember .

And I want my nephew to talk about. Give

us about 10 minutes or so, we’'re going to tell you
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what's rightfv' Okay,"Mr. Hand, - come bvér, tell.
Because we fight this‘now we’'re going: to -have a big -
meetiné in‘this end of the ménth. We called all'fhé
senatofs and we got a'senétor and we gbt a governor.:
And I even write in Washington what we’'re talking
about here they tried that in our land here.

MR. LOOKS FOR BUFFALO HAND: First of all,
Your Honor, thank'you.

JUDGE YOUNG: - Thank you.

MR. LOOKS FOR BUFFALO HAND: I identify
myself as Floyd Looks For Buffalo Hand and the
grandson of also Chief Red Cloud and he’s an uncle:

JUDGE YOUNG: Say your name again please?

MR. LOOKS FOR BUFFALO HAND: Floyd Looks
For Buffalo Hand.

JUDGE YOUNG: Thank you.

MR. LOOKS FOR  BUFFALO HAND: My
grandfather Big Hand is also a treaty signef.- And my
other grandfather Red Cloud is a treaty signer. And
on my other side from my mother’s side Big Foot is my
grandfather. And Big Foot is known as Ten Elk and
"Ahaka Gliska Sparga."

So one of the thiﬁgs that I want elaborate
on what he has said, I'm a delegate on the city

council. I‘m the youngest member at ’'68. And we have

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

186

been reorganizing our treaty laws. And under the ‘68

and ‘51 treaty the minéral rights belong within the.

treaty boundaries, that’s Section 16 of Crawford. And

also that.it félls under Article-1 of the ‘68 treaty.
Therefore, this next meeting we have January 28, 29,
30, eight reservations I believe there will be a
reéolution to charge all mining companies with
trespassing and desecration and grave robbing which is
the mineral rights:that falls under. And  I.believe
this is coming up in the statute of ‘68 and Article 1.

So the ‘51 and ‘71 supersedes the United
States Cohstitution. But under Article 6 of the
United States Constitution the'European.Americans hold
no title to the mineral rights of North America. And
that’'s where the law is. So it’s a nation to nation
agreement. So that’s what he asked me to elaborate
on.

And I want to also thank everyone that is
here fighting over something that is ours. And thank
you very much.

JUDGE YOUNG: Thank you, sir.

(Applause.)

JUDGE YOUNG: Thank you both.

Just it occurs to me I know Mr. Smith and

I and some other lawyers maybe here are active in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W. .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

187
American Bar Association. And the Judicial Division
of the American Ba:‘Association recently_in the last
few years there is a Tribal Council thaﬁ’s part ofjthei.
American Bar Association’s Judicial Division. So this
prompts me to ask whether fhere is any argument that
any of the parties have or want to make on treaty-
related issues insofar as it relates tb standing.
I'm not familiar with that but I know that
it is an area of law in which there are issues that
are discussed more presently:
) MR. FRANKEL: Judge, I will speak briefly
and then Mr. Ellison may want to spéak-brieﬁiy.
In our petition we referenced the General
Assembly Resolution from September 2007. It refers to
the enviroﬁmental, economic, social, ' cultural,
spiritﬁal impact. |
The treaties have also been mentioned.
And to my knowledge there has never been a
congressional abrogation of those treaties pertaining
to mineral rights. And so we feel it conveys standing
in the same way that the regulations contemplate
standing for an Indian tribe that has a facility on
its reservation. Here we'’'re talking about the

movement of water beneath the reservation and we’'re

talking about mineral rights under treaty.
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It is beyond my expertise to argue that in

detail. It’s something that we could argue a brief if

the Board desires.

. MR. ELLISON: The only thing I'd ‘want ta
add was that clearly we’re talking about an area here,
the new site, the existing site are well within the
1851 and 1868 treaty boundaries. -And we would
certainly take the position that an organiZation like
5we Aku, let alone permitting aﬁ intervention by the
traditional chiefs would be appropriate since, as Mr.
Frankel pointed out, the treaties have not been
abrogated. And they specifically talk about the air,
the water and the soil.

And . in  addition, because of the
interconnection in spiritual ways and éultural ways of
life of the Lakota the purity of the water and the air
and the soil are integral to the ability to ﬁully
worship. And so in that sense we would argue that the
treaties wouldlgive additional standing. Owe Aku is
a Lakota organization specifically designed to protect
these things. ’

MR. FRANKEL: Infringement of the treaty
rights would to us be a concrete injury-in-fat.

JUDGE YOUNG: When we set deadlines and

talk about dates at the end of the argument this may
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be something that if anyone wants to submit any case

‘law on it, it just reminded.me that it 'is an area of

law that I'm not that familiar with bgt I have some
acquaintance with. 2And so if there is any case law
out there that’s something that we can hear moré from, -
héai more of.

Okay; shall we break for lunch? IS there
anything else?

MR. SMITH: I just have one comment about
standing in refefence to the treaties.

JUDGE YOUNG: Okay, go ahead.

MR. SMITH: And that’s . that treat?
violations perceived are outside of the =zone of
interest related to the Atomic Enérgy Act. SoI don't
think that would be -- has any relevance with regard
to standing for purposes of this NRC‘hearing. It may
have rélevance in other fofums but it doesn’t I aon’t
believe for the Atomic Energy Act hearings.

MR. FRANKEL: We would argue the éxaqt
opposite, Your Honbr.

JUDGE YOUNG: Pardon?

MR. FRANKEL: I said we would argue the
exact opposite, Your Honor, in light of the purposes
set forth by Congress for the Atomic Energy act.

JUDGE YOUNG: Well, the mineral rights and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12
13
14
15
16
17
l8
19

20

21

22

23

24

25

190
the water'rights I mean we all know thaﬁbparticulérly
with water -rights in.the'wést it can become.yery
contréversial issues. So I don’t know what the law is
on it'but if there is any law on it it woﬁid be goqd
fbr us to be aware of that. -

MS. JONES: And, Judge, we were just going
to reiteféte his comments that we are nog really sure
how this interplays with our review process. .We're
not really sure how this interplays with our'feview.
process under the AEA. So we would also, we’'re not
knowledgeable enough to speak on it as well so we
would also have tq look into it and provide some
additional information.

JUDGE YOUNG: I‘m sorry, the last part?

MS. JONES: We would have to look into it
as well.

JUDGE YOUNG: Sure.

All right, thank you. We will come back
and start oral argument on Contention 1 at -- it’s
what, about 12:25? -- at 1:30. Does that give enough
time? QOkay, 1:30.

(Whereupon, at 12:15 p.m., the oral
argument was recessed, to reconvene thisvsame day at

1:30 p.m.)
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AFTERNOON SESSION

JUDGE YOUNG: Okay, wh§ is going to start
on Conéention 17

MR. FRANKEL: I will, Judge.

JUDGE YOUNG: And as I said in the, as we
said in»the.Order, if you could please focus on the
contention admissibility criteria of 2309 (£f)1 through
6.

MR. FRANKEL: Well, as I understand it we

JUDGE YOUNG: Excuse me for one second.

MR. FRANKEL: I'm sorry, Your Honor.

JUDGE YOUNG: The reason I pointed that.
out was because the standards for contentions in the
HRI case were under the old rules. 2And so and I know
you mentioned, you refer to that a fair amount.in your
replies. And those are no longer applicable.

MR. FRANKEL: But both get their authority.
from the same provision of the AEA; correct? Which --

JUDGE YOUNG: That'’s true. Except that
the old, theé Commission did a significant revision of
the procedural rules, Subpart 2, that became effective
I think it was February of 2004. And so our authority

extends to ruling on contentions based on these
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criteria. Insofar'as other law may be relevant to
those and also insofar as there ére no specific rules
about ISL cases other law may come in. But in ruling
on contentions wé are.required to.loék to whether they
meet these six critefia. So that’s a central, thing
that we will be looking at.

‘MR. FRANKEL: I understand, Judge. And in
looking over our reply, except for one reference to
HRI whicﬁ relates to standing-anyWay iﬁ seems clear to
me that our HRI references relate baék to standing.

'JUDGE YOUNG: Okay.

MR. FRANKEL: So I don’'t think we have any
conflict on our interpretation from our perspective.

Thank you for the guidance certainly. And

T will abide by it.

My understanding is that, and what I did
when I looked at this petition we do have subsections
here that at least are a starting point for that. And
we do have the cited contentions with the technical
report and the environmental report. So section
2.309(f) (1), subparagraph 1 2 require a specific
statement of the issue of law or fact to be raised and
a brief explanation for the bases.

This brief exblanation should be of the

logical underpinnings of the contention. And a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

193

petitioner is not required to provide an exhaustive

list of pqséible: bases but- to simply provide a

suffiéient'alleged factual and legal bases ﬁo support
the contention.

So our first contention is.about water.
And it has some: different parts to it. We have
allocated between us that I will discuss the'ﬁarts
having to do with water usage and Mr. Ellison will
discuss the parts having to do wiﬁh.mixing of aquifers
and/or contamination. ‘

JUDGE YOUNG: Okay. And as you do that it
just‘occurs'to me probably the sections that play into
rulings on contention the most are probably 5 and 6.
Sometimes 3 and 4 come into play but 5 and 6 are
really the ones that tend to be the determinative
issues. So if you could try to tie in your arguments
on those subjects'to those sections.

MR. FRANKEL: I’d be happy to.

JUDGE YOUNG: Thank you.

MR. FRANKEL: Paragraph sub 3 that the
contentions are germane and 4 that the issue raised is
material to the findings the NRC must make such that
resolution of the dispute would make a difference in
the outcome of a licensing proceeding.

JUDGE YOUNG: Now are you reading from
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case law?

MR. FRANKEL: I'm reading from notes I

have of an Appendix A to a case which I believe is the

Entefqy/PilgrinlNuclear Power Station case. And SO ~-

JUDGE YOUNG: Okay, ﬁhe appendix that
explains the various sections?’

MR. FRANKEL: Exactly, Your Honor.

JUDGE YOUNG: Okay. All right.

MR. FRANKEL: It has a nice summary of the

governing case law on the contention admissibility

- standards. And I think it was perhaps pointed out by

the Board for us to look at.

JUDGE YOUNG: Right.

JUDGE COLE: I think the judge is familiar
with that.

JUDGE YOUNG: I am familiar.

MR. FRANKEL: So I won't belabor repeating
much of it except to just get a couple of highlights
into the record since obviously you’'re familiar with
it.

Sub 5 has been interpreted to require the
petitioner provide the énalyses and- expert opinion
showing why a bases -- I'm sorry, I was.interrupted in
between sub 4.

I was saying resolution of dispute would
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makeA a difference in the outcome of a 1licensing

pfoéeeding. This méans that there must be some link

beﬁween the claimed errdr'of omission regarding the
proposed licensihg ‘action and the NRC's role in
protecting public;health, safety or the environment.

Sub 5 has been'interpréted to require the
petitioner to provide the analyses for expert opinion
showing why its bases support its contention and to
provide documents or other factual informationAor
expert opinion that set forth the necessary tecﬁnical
analysis to show why the proper bases support its
contention. And this is the part where the méterial
may be viewed in a light that is favorable to the
petitioner. This. is generally fulfilled when the
sponsor of an otherwise acceptable contention provides
a brief recitation of the factors underlying the
contention or references the documents and tests that
provide the reasons.

And then finally in 6, that petitioner
must read bertinent portions of the 1license
application, including the safety analysis report and
environmental report, state the applicant’s position
and the petitioner’s opposing view, explain why
petitioner disagrees with applicant. If petitioner

does not believe these materials address a relevant
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issue the pétitibner is to explain wﬁy the appliqation
is defiéientf | |

And then finaiiy it’é‘noteﬁ, technical
perfection is not an essential elementlof coﬁtentionv
pleadings, just that the sounder practice is deciding
the issues on the merits, not avoiding them on
technicalitie;, observing that a pérson' does not
become entitled to a hearing merely on.bald or
conclusory allegations that a dispute exists, there
must be a minimal showing that material facts are in
dispute thereby demonstrating that an inguiry in depth
is apprépriate.

So with the Court’s permission I will just
go through each one. And I'm sure that there may be
questions.

So, one, the application states without
dispute that they currently use 9,000 gallons per
minute of pristine water, meaning unchanged by human.
hands, and returns that amount of radioactive
geochemically changed water to the Chadron Aquifer.
The company 1likes to use a made-up term, it was
actually made up for them in creating the state NDEQ
restoration technical requirements. They boast that
they are the first ever to restore an aquifer. And

that’s because they are the first to convince a
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regulatory agency that suchla thing‘could be done or
they were allowed ;o do it. |

.And just bécause it’s called restored for
purposes of one Nebraska ;echniéal 'reéulation we
submit'dqes not mean that it is appropriate to net out
that amount of water that is being consumed and only
use a so-called net consumptive number suggested by
Appliéant of only 113 gallons per minute. Petitioners
believe that it gives the misimpression that water
usage at the facility.is relatively nominal.father
than actively expressing the water usaée.

So that states our 1issue. And our

explanation for why it‘s a contention is that it does

give this misimpression and it uses  the fact that

restoration meeting NDEQ regulations should be grounds
for something completely different which is not
counting the amount of wastewater that’s put back into
thé aquifer when calculating the consumption of water
from this project. And as we Kknow, and I cited
earlier, this is an issue in the scope of the
proceeding because the NRC is required, among other
things to, undér 51.45(b) applicant is supposed to
disclose irretrievable commitments of resources. The
NRC is supposed to examine that.. They can’'t do that

if they are given the impression that it is not a
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substantial commitment of resources.

And.it’s clearly within the scoée ffom
that perspective. And f:om,the perspective‘of‘the
ruies on whether it’s in a germane area it. goes
directly to the NEPA requirements here and it goes

directly to the AEA requirements which include some:

consideration for the environment and the health and

safety of the public, as was cited in our brief.i

Four, that it would make.a difference.
Well, if there is an agreement on this contention or
if even the company stipulated to it that they were
using 9,000 gallons and would 1like eo use aﬁother
4,500 gallons per minute and state it and disclose it
properly, then.‘it would make its way into the
environmental assessment. That itself might trigger
the difference between a FONSI decision or doing an
environmental impact statement. Andvenvironmental
impact statement would give a chance for public input
in accordance with NEPA. So it is clear to me that it
is anAaiea that 1s germane to the proceeding. And
that’'s our argument.

Number five, the -- oh, I'm sorry, .that
was number five, germane.

Number six, let’s take a look. We did

read the license application. Incidentally, it was
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not available on the Adams website for the week
immédiatgly prior to ;he filing deadline. Dué to the
courtesy oflﬁRC Stéff we received a Cb; a bﬁrned CD
copy and we had to go éver the entire applicatioﬁ
within the 48 hours preceding the filing deadline.
So, you know, I know that we have not achieved any
form of technical perfection in our pleadings but with
the time we had we did the best we could. And should
we file an amended betition under the rules that you
referred to earlier this morning we will refer to
those circumstances as well.

Nonetheless, we did read it. And we cited

specifically to the environmental report and to the

technical report. We went basically in the order that

Applicant’s application did to the best extent that we
could. So I believe that the consumption issues we
have a contention. 2And I‘m not sure, Bruce, you know,
some of these hit on your area.

MR. ELLISON: Well, you do it.

MR. FRANKEL: Okay. So 2.2 we contend
that there is no intention to pursue the goal of
groundwater restoration.

JUDGE YOUNG: Excuse me; 2.2°?

MR. FRANKEL: I'm sorry?

JUDGE YOUNG: Two point two of?
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MR. FRANKEL: Yes.. This\is,on page 10 of

- the corrected reference petition.

JUDGE YOUNG: Oh, okay.

MR. FRANKEL: .My understanding is you’'d.
probably want me to go through and discuss why wé
think we comply with --

JUDGE COLE: I think you can assume we've
read this.

MR. FRANKEL: Yes, sir.

JUDGE COLE: And you can summarize this.

MR. FRANKEL: Okay. In that case, and
thank vou for that.

Well, we have provided some documentary
and expert opinions in these Exhibits A and B to show
that this is not merely a balg conclusion or a bald
allegation, to show that drinking water, use of the
water in the Chadron Aquifer is a real concern. We
have met that minimum burden. And so it is a fact
that’s in contention. It is a material fact that is
in dispute. And it is something that we have provided
more than a bald and vconclusory allegation on.
Therefore, unless there are particular contentions
that the Board feels we have not done that on I would
perhaps just point to --

JUDGE YOUNG: You might want to also
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addféss the, excuse . me, fhe Staff;s, some - of the
Staff’'s argument against you.cogtention.

 MR; fRANKEL: No one'hés everAéxblained
why this one company that has this one negotiéted
resolution with NDEQ should have a different
interpretation appiied to it called net consumptive
use of water than applies to everyone else. So in
terms of the Staff’'s comments there was a question on
the what it.is, what is pristine. The Staff seems to
indicate that they accept the company view that CBR is
-- that the water because it contains certain things
that can be filtered out, but it omits to state that,
renders the groundwater uﬁsafe for human consumption.
This is something that immediately contradicts Exhibit
B and the sentence I read in earlier having to do with
existing and future drinking water uses for the same
aquifer'andh thus, 1is not pristine.

So as I stated earlier this morning, we
feel very strongly that the water when iﬁ is in the
ground whether it requires some filtering to be used
for drinking or whether it can be use for spiritual
and religious purposes by native people here without
filtering, it’s still something that was given from
the earth in an unchanged state. It is being removed,

removed and returned in a changed state. And there
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needs to be a focus on the extent. to which it is being
changed énd exactly what condition it*s in.

y .Theré was cdnflict.between.Counsel.for the_

company and -our position concerning whether the

.radiation is the Same or different after it’'s put back

in. And so what this shows me iS ﬁhat this is a real
contention that should be brought to a deeper inquiry.
And that’s why we’'re here.

On the first contention és it pertains to
water usage I don’t have further arguments. And T
would defer to Bruce Ellison to pick up the part of it
that has to do with the mixing of the aquifers and the
contamination issue.

JUDGE YOUNG: And that would include the
arguments about the plume?

MR. ELLISON: To some extent.

JUDGE YOUNG: Okay. I.just didn’'t know
who to ask. I had a question but I’'11 wait.

MR. .ELLISON: .One of the things that we
feel that there is a -- we feel that any of the issues
pertaining to the intermixing of aquifers or potential
intermixing of aquifers by fracturing is really a
pretty central question here. And it really covers a-
lot of wvarious contentions that we have that Mr.

Frankel just stated the company takes the position
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that there’s really no problems, there’'s no real

"intermixing. And thus we really get to the import of

what’s éontainéd in_Exhibit B because at léast as I
understénd this feport from the Nebraska Depértmeﬁf of -
Environmental Quality' they say that one of the
difficulties with looking at the materials that have -
been provided by CBR is that there is very little that
really is provided regarding the new site. Ahd that
CBR.largély'baSes its application and conclusions that
there’s no problems based upon déta that was submitted
from the current operating site.

And this document, this 19-page document
is just replete with point after point after point éf
how 1little information 1s known and how little
information has beén provided and how much needs still
to be done because of the at least the NDEQ'’s
recognition based‘upon some of the studies that we’ve
been referring to earlier about the Basal sandstone,.
Chadron sandstone being a channel and one. of the
facets of the Chamberlin Pass Formation.

JUDGE YOUNG: A channel, is that what you
said?

MR. ELLISON: A Chamberlin Pass formation.
Thank you.

The NRC Staff in its reply, well, would
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like the Board to disregardithe USGS stgdy that Was
done én, Groundwater Atlas of the ﬁnited States,
Kansas, Missouri and Nebr@ska. . And‘we'feel ghét
that's at least oné of a number of important resogfces
and experf opinions that this Boafd should require be
taken into consideration, especially where according
to the USGS the treated, the wastewater which is
basically includes common.radiéactivexmaterials'which,
as the USGS poihts out, are mobilized by this précess:
uranium, thorium, radium, radon, the respective
daughter products, trace elements, vanadium, zinc,
selenium, lybdénum, iron, manganese.. And that these
must be looked at because they do go back into a.
different state than when they are taken out.

And one of the things that I would like to
bring up for the Board’s consideration is at least
according to this study several --

JUDGE YOUNG: You were referring to the --

MR. ELLISON: USGS study.

JUDGE YOUNG: -- USGS study. Which?

MR. ELLISON: 2000 study. This is ;he,
this is listed at -- I have a cite for it.

‘MS. JONES : Your Honor, we are a iittle
unclear as to what document he is referring to.

JUDGE YOUNG: Yes.
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" MR. ELLISON: I’'m talking about the“USGS )

Groundwater Atlas of_ the United States, Kansasl_
Missoﬁri'and Nébraska, HA730D. |

MR. FRANKEL:( Listed on pagé 9 Qf 27..

MS. SIMON: Can you point to whérebin that
you see‘thé vanadium? |

 JUDGE YOUNGE Can you speak up a little
bit?

Mé. SIMOﬁ: I'm sorry. Can you poin£ to
where in the Groundwater Atlas it talks about those
vanadium and all those elements?

MR. ELLISON: Well, for example at Table
5 on page 21 is the cite. that I have in my notes. - It
talks about that the baseline water quality for radium
226 was 229.7 picocuries per liter. But the post-
restoration average was 246.7 picocuries per liter.

For uranium there was a tenfold increase
after restoration.

MS. SIMON: Excuse.me. I'm sorry, Your
Honor. I think he -- are you referring .to the NUREG
68707

MR. ELLISON: Yes. Yes.

MS. SIMON: That’s not the same as the
Groundwater Atlas.

MR. ELLISON: Is that different? Then I
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apologize.

MS. SIMON: Okay.

MR. ELLISON: That's what I’'m referring
té, the NURﬁG CR-6870 which is entitled "Consideration
of Geochemical Issues in Groundwater Restoration at
Uraﬁium In Situ Leach Minihg Facilities."

MR. SMITH: Where is this cited in your
petition?

‘MR. FRANKEL: Thag was cited to us by the
NRC during the conference call on December 17 and in
the filing after. So that was provided to us after
the filing of the petitioh but before the filing of’
the reply. |

JUDGE YOUNG: Give me the cite again,
which NUREG?

Mﬁ. ELLISON: It’s NUREG CR-6870.

JUDGE YOUNG: Incidentally, on NUREGS,
absent argument that we should do it differently,
NUREGS are guidance. Since there are no rules, there
may be rules coming out in the future but there are no
rules on ISL mining NUREGS I guess you could argue are
in the nature of law but they are only guidance, they
are not binding or controlling! "So that’s for all
parties’ benefit.

MR. ELLISON: What this study seems to
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suggestvis thap ;he stt—restoratiQn a&erages are
significantly higher,' " Uranium tenfqld inCréase@
arsenic tehfoid ingrease, vanadium. several times
higher.

JUDGE YOUNG; And this is specifically
about the current sége?

MR'. ELLISON:‘ That’s my uﬁderstanding.

JﬁDGE YOUNG: Okay.

MR. ELLISON: There is a statement in the
environmental report 3.11.1.2 that Siﬁée there is no
mechanism under the EPA or the NDEQ_regulations to
exempt an aquifer, therefore the groundwater in the
immediate mining area will never be used.as U.s.
drinking water. But we. know that it has been. and
that’s one of the things that the NDEQ points out.

The NRC Staff and CBR take the position
there's no hydrological connection betweén the.
Arikaree Aquifer and the Brule Aquifer. We’ve gone
over before, we cited the studies that show that in
fact there is a lot of evidence of fracturing and
faults that would in fact create such a hydrological
connection. The biggest thing that this study done by
-- or this response by Department of Environmental
Quality is there is so much unknown. Point after

point after point is unknown.
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JUDGE YOUNG: I guesé with regard to 
ﬁnkndwns, on standing UHknowns are mﬁch.moie relgvant;
With regard to contentiéhs you don’ﬁ absQlutely-haQe
to have an expert; you don’'t absolutely have to have
docuﬁents.' You canvsupport é contention with a fact-
based argument. You do have to show a genuine
dispute.

So I guess I‘d caution you that without --
I mean we're not making any rulings today but the sémg
arguments that might apply to unknown facts in
standing would not have the same significance in.
ruling on contentions. |

MR. ELLISON: Thank you.

But for example, one of the things that
the Nébraska Department of Environmental Quality'notes.
-~ I'm looking at page 1 -- 1is that the regional
deposition between the North Trend_and the existing
CBR mine site are similar, is the contention of.CBR.
And therefore, the expectation would be that the ore
and éhemistry would be similar as well as groundwater
characteristics.

What the NDEQ points out is that CBR
failed to discuss the difference, the fact that there
are differences between the two which are significant,

that the Basal Chadron at North Trend was deposited
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. into a basin that may have been actively subsiding at

_the time of deposition; North Trend is dominated by an

artesian groundwater system,_significantly_differént
from the existing mine site; that overlying aquitards
and aquicludes may  be significantly different
texturally due to basin subsideﬁce?

There what they seem to be saying is that
there is more work that needs to be done but what is
knownﬁraises.qﬁestions. And we raised those questions.
as well. For example, there‘is a lot of discussion
about this overlying layer of the Basal Chadron as
being some kind of a barrier. And apparently there is
a lot of questions about whether it really is as far
as the Department of Environmenﬁal Quality is
concerned.

For example, CBR contends that there is a
persistent clay horizon, typically brick red in color,
which generally marks the upper limit of the Basal
Chadron sandstone. And what the Nebraska Department
of Environmental Quality noted was that of the data
that CBR did submit from borehole cuttings they don’t
contain this red clay.

So what we’'re finding is is that, as the
Department of Environmental Quality which apparently

looked into this in great depth, is that it’s not just
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a question of unknowrnis but there’s all kinds of hints

from-whét is known but thé data doesn’t support ajlot~

‘of their contentions of lack of intermixing, of

containment within particular anifers.
JUDGE YOUNG: What’'s the basis for the

statement in the contention about the slow moving

plume.

MR. ELLISON: I;m going to defer to Mr.
Frankel.

JﬁDGE YOUNG: Okay. Well, I was going to
ask him but then -- that’svfine.

MR. FRANKEL: That comes from WNRC and the
belief by Bruce Mthtosh that the fractures and the

fault lines create a drawing of water that results in

some of the wastewater from the mine getting into the

Brule, and therefore the High Plains Aquifer. And
that since water mixés constantly and since the
wastewater has a different geochemical characteristic
that it would move together in the same way that a
grouﬁdwater plume moves underneath the ground when
there is a toxic spill. And this happens all the time.
in environmental work. So --

JUDGE YOUNG: Let me interrupt again for
just refresh my memory on Bruce McIntosh, who he is

and also the basis for his belief?
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MR._%RANKEL: Mr. McIntosh 1is both’ghe
scientist and also the Chairman of WNRC. And based on
hié personairresequh.and hié undérstanding that’s his
belief.

JUDGE YOUNG: A belief in itself I think
there’s case law that says a belief . would. not be
enouéh on its.own. And you say "on his research, " can
you . expand on that?

MR. FRANKEL: I'm afraid him having
surgery today and not being able to be here makes it
impossible for me to contact him. I don’t know what
his research was, to tell you the truth. And I asked.
him point.blank whether he believed this to be the
case and if he could support it, and he said ves. And
that became the basis for how it made it into his
petition or the petition.

It would stand to reason and common sense
that if there is mixing among the aquifers and there
is admitted conductivity one part of CBR’s application
says 25 feet a day of conductivity. So if there is
conductivity, and I am the most complete layman when
it comes to these technical issues, it would seem to
me that that indicates a movement, a movement of water
and whatever is in the water.

JUDGE YOUNG: Where is the section of the.
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application that refers to the 25 feet a,day?

MR. FRANKEL: I‘11 get that‘fdﬁ'youi

JUDGE YOUNG: .Thailnk you. | |

- MR. FRANKEL: That’s section ER, ER
section 3.4.3.1 concerning regional groundWater
hydrology.

JUDGE YOUNG: Is that cited in yoﬁr
petition or?

JUDGE COLE: Page 11.

MR. FRANKEL: Yés.

JUDGE YOUNG: Page 11, okay.

MR. FRANKEL: Page 11 of»27. It says,
"Souders indicates that the Brule is a tight formation
with minimal, more “than none, minimal -hydraulic
conductivity of less than 25 feet a'day." We believe
that if it waé much less it would have said iess,_éo
we assume that that means 25 feet a day.

And then it goes on to say that
permeability will be increased where there are
fractures. And we've submitted this Exhibit A that
says that there’'s fractures all over this place. So
we feel that we’ve made more than a minimal or bald
conclusory statement on that one.

In terms of common sense if it is

fractured and it is conducting water at something that
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is leSsAthan 25 feet a day but more_than zero, well
then if there is contaminated wastewater that’s also

getting mixed. And I don’'t know anything about how

fast it mixes, how much it stays,togethef, how much it .

doesn’t stay together, whether it can be tracked by
monitoring‘ wells that go throughout some of the
174,000 square miles of the High Plains Aquifer, but
I do know my intuition télls me that it goes béyond
one kilometer. And I believe that at séme point the
burden shifts to the company to say or show that what
we're saying is, as counsel for the company suggested
earlier, impossible.

JUDGE YOUNG: Judge Cole asked you earlier
if you were going to have an expert on particula;
issues. Will you have an expert on this issue?

MR. FRANKEL: Yes, Your Honor. You know,
we, our intention is to bring forward eVery expert
that we can on every issue. And unless there is no
expert that can speak to this issue we would have one
here. I don’'t have a person’s name fight now.

JUDGE COLE: My first reaction to seeing -
the 25 feet per day is in an aquifer with water moving’
that’s moving pretty fast as aquifers go. Aand so I
would question that number.

MR. FRANKEL: We are questioning that
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number . That nﬁmber comes from the Applicant’s -

'application. So we are in contention on that, that’'s

why we’re asking the question, why'Wefre hére-today,
sir.

JUDGE OLIVER: .Also, in your definition of
a fracture plume this is you’re just calling all of
the reinjected water the radiocactive plume? That's
what you are doing?

MR. FRANKEL: Yes, sir.

JUDGE YOUNG: In some'placeé, this is sort
of an across-the-board type question, ip some places
you mention you quote some sections of the application
and then you raise a question about those sections by
reference to another section. I’‘m not sure whether
there is any case law on whether in raising a dispute
ybu can -- you have to raise a dispute with thg
application in some way. I‘m not sure whether or what
the case law might be on whether you can use one
section of the application to raise a dispute with
another section o£ the applicatibn. ‘But I think it
would be helpful fér me in listening to your argument
to if ?ou' could point out the sections of the
application with whiéh you have a dispute and then let
me know what is the basis, what you are relying on to

show that dispute. Does that make sense?
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MR. FRANKEL: It does. It does, Your

_Hoﬁor. So, vyeah, I thought that’'s what we.did by

stating the contentibns'in_some proximity to different
sections of the -- |

| JUDGE YOUNG: You did. And I guess the
reason I am asking that is one of the objections that
the Staff has is that you arevnot raising disputes
with specific sections of the application. So it
ﬁight be heipful if you want to go over‘@hose-with
regard to certain issues, 1f you’re talking about a
certain issue we illustrate our dispute with X section
by reference to XYZ, whatever it might be.

- MR. FRANKEL; I understand. I mean our
perspective is that all of this analysis gets 1its
authority from that congressional statute that says
"may be affected." And we find it hard to believe
that this process could be so technical so that if you
didn‘t dot the I in the place where the I‘is to be
dotted but you dotted it down near the T, well, that
doesn’t count. That would seem to me to start to
bring due process concerns and concerns as to the
level of technicality.

and I believe if the Staff and the

company'’'s positions were accepted no one would have

standing or admissible contentions. So --
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JUDGE YOUNG: You're right. And there’s

the case law cited in the Pilgrim case that says that

we ‘wouldn‘t make a ruling based on a mere

technicality. -

AI think what the -- the Commission’s

contention admissibility rules are quite strict

however.

MR. FRANKEL: Yes.

JUDGE ,YOU&G: And’ wé are required to
follow them. And sé I am trying to get the

information from you that we néed.in'order to make our
decision. Oné of the undérlying purposes I’think that
you may also'fiﬁd somewhere in that Pilgrim decision
of the contention admissibility rules is much as the
standing inquiry 1is for the purpose of determining
whether there is a partyAwho has an actual dispute who
will Dbe motivated to pursue that dispute and
demonstrate that dispute; the contention admissibility
rules look to whether'the party is actually raising an
issue that can be litigated and is able to litigate
that issue through showing the type of informaﬁion
that it would rely on to litigate that issue.

You don’'t have to provide everything at
this point, obviously, that you would have to later in

a hearing. But probably what’s in the back, what’'s

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W. .
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12

13
14
15
16
17

18

19

20

21

22

23

24

25

217
behind some of my questions is whét do you have to --
what would you ~- what do you have to support the idea
that you'w5uld bé-éble to litigate the issue in a
hearing, for example; And I'ﬁ not trying to sﬁate a.
position or a hint about.how we're going to rule on
that but just to sort of give you an idea of what the
law is that governs what we have to decidé and how we
have to decide it.

In any event.

MR. FéANKEL: Thank you. Well, there
where their application:ﬁses the word "net consumptive
use" again it should be stricken and the consumption
should be evaluated in térms-of the regulations having
to do with use of resources - ‘Similarly, wherever it
says --

JUDGE YOUNG: And regulatibns being which
regulations?

MR. FRANKEL: There I'cited that one,
among others, but 51.45(b) .

JUDGE YOUNG: Fifty—oﬁe.

MR. FRANKEL: And there’s that Appendix A
that was sent to us that had NEPA discussions in it I
believe, if they’'re not Part 50 and Part 40. I could
look it up. But those were cited to us by the Staff.

JUDGE YOUNG: The Staff, okay.
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MR. FRANKEL: As possible authority to
look at in this case.

And so where. the -application -in many

.places, in both the technical ‘report and the

‘environmental report .says or assumes or has their

assumption of their contention that there is no mixing
sufficieht that it is nearly impérmeable,'there-is
hear confinement, sufficient confinement .- Tﬁese kinds
of words indicate that it’s not complete confinement. -
And we'’re saying that’s it nbt sufficient-cohfinement
aﬁd_I believe thevcompany is séying that it is. So

that everywhere it appears in the application in many

‘different places, and I attempted to bring those

together, is a point of contention, a material fact
that's in dispute.

And I guess when we get to the dther of
the six I Will say the same thing. I think in those,
unlike thé water issue, it’'s a much more discrete and
focused discussion because there are very specific
sections that deal with, fore example, the prehistoric
Indian camp. And - we don’ﬁ go all over the place
looking for them.

But thié fundamental theme that runs
throughout the application and public testimony, both

the state and federal level, is hey, we’'re only using
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113 gallons pervminﬁte,'that’s the same as a corn
irrigation'sprinkler. But it’s not really.
' JUDGE COLE: Mr. Frankel.

MR. FRANKEL:- Yes, sir?

JUDGE COLE: ° Tell me if someone could
argue -- well, maybe I'llllet,theﬁ make the argument
but I can’'t let them sit, could someone argue that
they initially used 9,000 gallons per minute of water’
and put it in 'a cycling system that then returns
constantly with a bleed-off taken out so that what’s

returned aftef the initial 9,000 gallons per minute

vgets into the system they then remove the uranium from

that water and send it and then add some other

oxidizing cheﬁicals to it and send it back in a cycle
so it’s not really a consumptive use.of water? Your
contention is that' it’s . industrial waste that's
separate from the initial consumptive use'andlthé
9,000 galloﬂs per minute is an ongoing continuing
thing. But the second 9,000 gallons per minute or the
next time they send it through it’'s the same water
that started there and it just recycles.

Now how can you call that a consumptive
use of water?

MR. FRANKEL: Well, Your Honor, before

this cycling process it could be simply filtered with
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reverse osmosis and drunk. And if you can’t do that

after then is it really, is' that cycling process

really --

JUDGE COLE: But they use it in thei;
process to go back and get more uranium. And then

they constantly do that. So they are reusing the same

water over and over again with a 113 gallon per-minute-

bleed-off. So really the part that’s consumed is 113
gallons per minute.

MR. FRANKEL: Well, doesn’t that assume
that there.is no mixing of the aquifers?

JUDGE COLE: Well, that’s another, that/s
another question.

MR. FRANKEL: But it’s a fundamental
assumption to the argument that you were just making.

'JUDGE COLE: Water use and consumptive use
is different than mixing.

MR. FRANKEL: With due respect, I know
that it is different but I also know that if there is
mixing it’s not that same 9,000 gallons that keeps
coming out and getting put back evefy ﬁinute. If it’s
mixing with other agquifers then some of the water is
coming from Brule and then it’s going into the 9,000.

JUDGE COLE: Well, they then would argue

something different, that they’'re constantly recycling
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it. And they are always, they are always taking out

.more water than they put in so the flow is towards the

center well. And very little of it thedretically goes
downstream. |

' MR. FRANKEL: Then my question would be
then why didvthey need a permit t6~get 9,000 gallons
a minute? I was informed, and I could provide it into
the evidence at the appropriate time that this county .
is not granting any Qell permits more than 50 gallons
per minute due to water shortages. So that indicates

to me that it’s very material exactly how much is

being consumed and where. And if we also consider the

bleed-off is not entirely'only 113 gallons a minute -
when you consider that there'ié-a history of spills of

up to 300,000 gallons, that is é consumptiﬁe use

that’s not being discussed. So and .--

JUDGﬁ CbLE: I understand your position.

MR. FRANKEL: I'm afraid I don‘t think I
can say it or.artiéulate it any better right now.

JUDGE COLE: ~ No, I undeérstand your
position perfectly.

JUDGE YOUNG: Your basic contention is
that through the use o0f the water contaminants are
produced which are then, which then mix with other

aquifers? That’s basically the issue that you're
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raising in the contention; fight?

MR. .FRANKEL: Yes, it is.

JUDGE YOUNG: Okay.

MR. FRANKEL: We didn‘t have anything more
on the first one.

MR. ELLISON:. Other than statements we
would submit.

MR ERANKEL:' Right.

JUDGE YOUNG : While we’re on this I gﬁesg
we can come back aﬁd argue on the timing of this and
whether it meets the criteria under the rule. That’s

not to foreclose anybody from filing anything in

writing. But while we are here and --

JUDGE COLE: You‘re talking about the EQ
letter? |

JUDGE 'YOUNG:  Right, right. and the
Exhibit A I don't remember what the issue on the
timing'was with that. But in particular the EQ letter
under I‘thihk it would probably fall not under 2309 (c)
but it would fall under 2309 (f)(2), the information
under subheading small  Roman numeral one, "the
information upon which the amended or new contention
is based was not previously available." You said you
got that vesterday.

"The information is materially different
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than iﬁforhation préviously évailable.A And iﬁ’s beén
submitted in a ltimelyv‘fashion based on-'the
a&ailébiligy of the,subsequenf informétion;"r We- can
come.baCk'and do - the argumént‘on.that ifvyou 1ike,
agéin without forecldsindAwritten_arguments on it.
Would you rather do'that or go ahead with that?

MR. FRANKEL: ©No, we’'re happy td'touch on
each one now. As . we said, it was not previously
availablé to us. Again keeping in mind thé short

notice that we had to review the application didn’t

-leave much time for reaching out to experts.or doing

much research.

The information upon which the amended or
new contention is based is different from information
previously availaﬁle; well, my looking at the mailiﬁg
date of the NDEQ letter indicates.that_it was probably
crossing in the mail on November 8 énd wasn’t even -
available to anybody except possibly the company. Aﬁd
whether the company had an obligation to send that
around to us we don’t know. Sometimes in litigation
there’s a rule to that effect but it’'s quite specifié
on_the proceeding, I'm sure.

The amended or new contention has been
submitted in a timely fashion based on availability;

you know, the first time I saw this was last night.
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And I bfoqght it early a cbpy for each of the.NRC and
theFCOmpaﬁy and let'ﬁhem know. I asked if they- had
seen it. -Ivgavé them copies of ig._ I told:them that

I was planning to. introduce -it, that~we'were-having

. copies made for the ten copies, that they would be

here shortly. And each of them gave_it back‘to.me and
they didn’'t want it until it had beep introduéed into
evidence. But an effort was made to share it at the
earliest possible moment.

We feel it's highly material and that it
would contribﬁte to a sound and adequate record, ¥our
Honor.

JUDGE YOUNG: Okay.

MR. FRANKEL: It supports -- it’s not

something new, we view it as supportive of the

contentions in our original petition.

JUDGE YOUNG Okay; Anything further?

MR. ELLISéN: No, ma’am.

JUDGE YOUNG: Okay, who wants to go néxt?

MS. SIMON: Your Honor, we’ll go next.
And we’'ll share time again.

JUDGE YOUNG: Ana again actually the
suggestion has been made by our law clerk actually) so
none of the parties, but that you might be more

inclined to speak up if you stood. Now normally we
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don't require.people to stand. But some people have
been and they Sbeak a little more loudly. 'So thaf
might help aiso the audiénqe go hear.‘ |

~ MS. SIMON: Okay . Before I éet to the
contention I’'d 1like té address\somethihg that Your
Honor actually brought ﬁp which is-the -- weli, with
respectvto E#hibit B the‘application to NRC is what’s

at issue;-not the application to NDEQ for the aquifér

exemption. - So it’s imperative on the Petitioners to

point to inadequacies or deficiencies in the NRC

fapplication. aAnd so to the extent that information

that was not 1in the NDEQ application 'is in the

Applicant’s NRC application we just wanted to point

out‘that:they still-have a duty to raise those issues
from the application.

We haven'’t had a chance to look at Exhibit
B obviously, and we'd like to Qith tﬁe Board’'s
permissioﬁ be able to respond on admissibility in
writing as well.

JUDGE YOUNG: Sure. All parties are going
to be'allowed to do that.

MS. SIMON: Okay.

JUDGE YOUNG: I guess the Qay I am loocking
at this at this point, I myself anyway, is that this

would be in the mnature of additional support,
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additional'basis«for the contention, and ﬁhat it~wés
filed today bécause‘fhey>§nly received.it yéstefday;

| MS . SIMON{ Right.
© JUDGE YOUNG:: So. with that said go ahead'
and proceed.
MS.” SIMON: Okay. And I'd also like to
point out that I believe that case law indicates that

for satisfying 2309 (f) (2) the Petitioners also have to

address 2309(c) which is . the untimely filing

‘requirement.

JUDGE YOUNG: Can you give us the cite for

the case on that?

MS. SIMON: We believe it was Vermont. -

‘Yankee, Judge Carlin’s decision in Vermont Yankee. We

don’t have ﬁhe specific cite right now. We can get
tﬁat.

JUDGE YOUNG: That doesn’t sound right but
you may be right. You may be right. |

MS. SIMON: Well, wevdefinitely'would.want
to check and give you ;he correct cite.

JUDGE.YQUNG: Because I guess I had been
thinking of those as being two separate, two separate
standards. I’'d be surprised but you may be right.

MS. SIMON: I know there has been some

conflict among boards recently dealing with that. So
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it would be best to clarify.

JUDGEAYOUNG: And that,'all parties can
file, as'a_matter of fact we wili set‘deadlines for 
théﬁ at the éndZOf;the‘argument. ‘

MS. SIMON: | Okay. Second; this also
actually came up in the standing portipn too but‘it
also has come up agéin in the contention discussion.
The_ Commission in 2006 decided a case, a nuclear
management compaﬁy, ﬁhé Paliéades caée, CLIO617, 63

NRC 727. And that case clearly indicates the

-CommiSsionfs pefspective on replies and the proper

scope of a reply. And just for the record we want to
express our objection to several portions of the
replies or documents referred to in the replies that

were as far as we can tell available to the

Petitioners well before the petition deadline but

which were not brought up in the reply‘—— in the
original pefition.

Under Palisades new bases for conteﬁtions
cannot be introduced and petitioners cannot remediate
deficient documentary support in the original petition
with documents that were available at the time of the
original filing.

And also under the rules that we just

discussed, the new and amended contention rules and.
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the timeliness of contentions, new _issues and

contentions cannot be raised without addressing those .

late filing and amended contention rules. -

And if you wouldvlike T can go through the
list of'the.particular/ I can either go througb the
list o% wejéan submit it_in writing. i guess I should
just go.throﬁgh'it.

JUDGE YOUNG: Go ahead and go through it.

MS. SIMON: Okay. -1t shoﬁldn’t take long.

JUDGE® YOUNG: And thenbwe’ll know what
we’'re talking about.

MS. SIMON: "Okay. All right.

JUDGE YOUNG: Basically looking at the
issue of a&ailability.

| MS. SIMON: Sure. Sure.

With respect to the reply submitted by
Thomas Cook and Western Nebraska Resources and Slim
Buttes Agricultural, page 4 they reference the article
by Torrell about the market value of water which Mri
Fraﬁkel referred to this morning. That was not cited.
in the original petition. And --

JUDGE YOUNG: I'm sorry, it took me a
minute to get the document.

MS. SIMON: Okay.

JUDGE YOUNG: Page 2 of the?
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MS. SIMON: Page 4 of the reply.

JUDGE - YOUNG: Page 4. 'Thé Torrell?

‘'MS. SIMON: Right. Page 7 the entire, the
assertion of the wéter rights and any other rights
under the'Fort,Laraﬁie treaties is an issue actﬁally
that was not raised in the»original petition. To the
extent that it’s a question of law we can briéf it as
you suggested in the morning.

JUDGE YOUNG: Right. And I think factual
issues are different than legal issueé on this.

.MS. SIMON: Sure. Okay.

JUDGE YOUNG: And as I said, tribal law

.and treaty law is something that I don’t know if

anyone here is very familiar with but I think it would
be good to do some research on that and allow argument
on that. | |

‘MS. SIMON: <Certainly.

JUDéE YOUNG: But just off the top of my
head f think you~mighﬁ want ;o draw a distinction
between legal issues and factual.

MS. SIMON: Yes. I'm just trying to be

‘ complete just for the record.

JUDGE YOUNG: Right. Okay.
MS. SIMON: Page 9 the Applicant refers to

the public testimony on water usage. And they supply
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the entire legislative hearing.transcript. Aand we
ﬁeel thét it does not justi-——‘the reference'in-the‘
pétition might justify inclusion of.maybe'ﬁhat page
but not the entire transcriptt | |

JUDGE YOUNG: But they did make réfefenée
to it --

MS. SIMON: They did make reference to it.

JUDGE YOUNG: -- in the original then-?

MS. SIMON: Yes. |

Page 11 there ié a.reference to a Google
search revealing significant amounts of information
about the arought and the High Plains Aguifer. And
again it’s not really apprqpriate I guess to refer to
a Google search with the poséibility ﬁhat it might be
undeftaken,by the Board.

Eage 11 also the paper by LaGarry 6n that
page was:not cited in the original petition.

and finally, on. page 17 .there"is the
assertion of interference‘ with use of water for
spiritual purposes is a new issue that was not raised
in the original petiﬁion. So-that would essentially
be 'a new contention.

JUDGE YOUNG: You're not reférring to its
use in the standing, you’'re referring to its use in

support of?
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-MS.,SIMON: Wellh it’s not cleér actually .
from -- there are soﬁe cases that héve”saidAtﬁat
spiritual ;ssuéévaré*not Qithin‘thé realh of.the
Atomic Energy'Act for the zone of inteféét test. But
with‘respect to - I would actually suégest that
Palisades might be téken_with respect to standing as’
well buf I'm not certain on that.

JUDGE YOUNG: Well, there’'s contrary case
law on-standing and curing defects of standing. And
that’'s a éeneral priﬁciple ofvthe lawp |

MS. SIMON: Right. And the Board has
discretion.

JUDGE YOUNG: Right. So go ahead.

MS..SIMON; And then the Owe Aku reply.
I'will give you a minute to fine that if you’d like.:
Page 6_there is a reference to radon gas measurements
at -residences in Sharps éorner which weére not
mentioned in the original petition.

JUDGE YOUNG: Which paragraph?

MS. SIMON: TIt’s on page 6.

JUDGE . YOUNG: Sharps Corner, okay.

MS. STIMON: It'’s the second full
paragraph. It says, unfortunately phe documentation
was lost in the fire.

JUDGE YOUNG: Right.
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MS. SIMON: On page 11 and 12 is the quote

from the NUREG 6870 that Mr. Ellison referred to

earlier.

JUDGE YOUNG:  Hold on a 'second. I'm

sorry. But the one you just mentioned that’s in the

stahding discusSioan bélieve.

MS. SIMON: The radon-?

JUDGE YOUNG: Page 6 is under --

MS. SIMON: The docﬁmenﬁation of radon.éas
studies at Sharps Corner I don’t believe was'raised:in
the affida&it for standing.

JUDGE YOUNG: No, what I‘m saying is that

‘the issue arises with regard to standing where the law

on allowing for cufing ‘of standing défects is
différent than the law on repliés‘to contention.

MS. SIMON: Well., to the extent that it
applies to any contention we~wouid - |

JUDGE YOUNG:‘ Okay. The reaéon I raised
it is because on page 6 you’‘re discussing -- br, I;m
sorry, they'ré discussing standing not --

MS. SIMON: Okay, yeah. No, all of this
is to the extent that it goes to admissibility.

JUDGE YOUNG: Okay. Okay. And what was
the next one.after that page? I’'m sorry.

MS. SIMON: Page 11 and 12, the quotation
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from and the discussion of the NUREG CR 6870 is

documentary SQpport that it waérnot cited or brought
ﬁp in'tﬁé original petition.

JﬁDGE YoﬁNG: Well now aéain, on NUREGS,
you cite actually NUREGS as one of the queétioﬁs I,had.
for you was you make references to a petitioner not
being permitted to challenge NUREGS; But actually the-

law refers to you can’t challenge a regulation. And

'so if you are arguing that NUREGS are in the nature of

a regulation that’s part'of_why I said NUREGS are not
regulations, they are nét law, they are guidance.
They are in the nature of law but they are not law.
So if you on the one hana make an argument that they
are in the natﬁre of law by sayiﬁg, well, they can’t
challenge thé standards that are found in NUREGS not
iﬁ regulations, then this is more of a quasi-legal
issue than a quasiffactﬁal issue, isn’t it sort of?

MS. SIMON: ngl,'Your Honor, I aon’t
remember, maybe you can point it to me whénever you
want to ask that question. I believe our argumeﬁt was
that they were challenging the license condition. I
don’'t think we argue that they were impermissibly
challenging the NUREG.

JUDGE YOUNG: Well, i think that what you

said was the standards. And the standards usually.
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when the word«"standards" is- used I‘don’t think of
licehsé conditions.~ Standar&s are genejally used“tof"
refer to legal standards. |

MS, SIMON: Well, regardiess of the

‘correctness of the issue of the license condition I

don’t think that we challenged, I ‘don‘t think we
stated that a NUREG was being impermissibly
challenged. So I don’'t __'

JUDGE YOUNG: Maybe I just.éssumed that
they came from NUREGS because I didn‘t knOW'Where else’
the standards would come from.

MS. SIMON: Yeah. I think the standards

‘we were discussing was the water quality restoration

standards that are set forth in license condition I

think it’s 10.3(c) of the existing license. And T

think we were saying that that couldn’'t be'challenged.

But with respect to the NUREG that is a
décument that the Petitioners are citing in their
reply as support for their contentions which. was not
cited -- which was available, publicly available but
not cited in their original petition. And that’s all
I'm raising now.

JUDGE YOUNG: Well, but a NUREG is in the
nature of law. They could site new law now, they

can’'t site new facts.
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MS. SIMON: But'the'information they’re.

citing from I think is more. factual, like facts about,

you know, it waé'numbers, it'was concentrations before
and aftér réstoration. But --

JUDGE YOUNG: Let me get back to the page

" you were talking about so I can --

MS. SIMON: Okay.

JUDGE YOUNG: Too many papers here. Okay,
what page waS'it?

MS..SIMON:' Pages'li‘and 12. So that
theré’s nothihg in here»that seems to_constituteva
regulatibn or guidance of any sort, 1it'’s mefely

stating radioactive constituents that could be

mobilized by uranium mining. And then it’s discussing

various numbers related to baseline water quality and
post—restofation water.

JUDGE YOUNG: We’ll take your arguments
under consideration as to whether NUREéS are'moré like
law or facts is an open question.

MS. SIMON: Okay, that’s fine.

The next one 1is page 14, there’'s a
reference to, and in fact the reply included the
entire report, Indian Health Services Report on Well
Water and Arsenic on the Pine Ridge Reservation. And

that again was available well before the petition
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‘deadline and not supplied with the original petition.

or even referenced'in it.

;And then the final 'thing} and -again‘
Whether this i;'more legal or factual ma? be an issue,
the letter from Chief Red Cloud énd‘the.resolution of
the Black Hills Sioux ﬁatibn Treaty Council.

.JUDGE YOUNG: What page aie you on now?

‘MS. SIMON: I'm sorry, pagé 15.

| JUDGE YOUNG: Fifteen?

MS. SIMON: Yes. Refers to a lettér from

Chief Red Cloud, a resolution passed by the Black

" Hills Sioux Nation Treaty Council, and a tribal

ordinance of the Oglala Sioux. And those documents

-too were provided-with the reply but they were hot

referred to or cited in the original petition.

JUDGE. YOUNG: Well, it would seem that an
ordinance and a treaty would be law.

MS. SIMON: ,Rightl And to the extent that
there 1is an element or so again we're just, just
wanted to voice our objection to those for the record;

JUDGE YOUNG: Okay.

MS. SIMON: Okay.

'MR. FRANKEL: Will we have an opportunity
to rebut any of that or-?

JUDGE YOUNG: We’ll come back, right.
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M. FRANKEL: Thank you.

MS. SIMON: Okay, SO with respéct to the
contention. I don’t want to recite too much of ﬁhe~law ’
as set out in the Pilgrim case that the Board reférred:
us to and also. the rules. And T think, it was
mentioned that 10 C.F.R. 2309(f) (1), (5) and (6) ére
typically the determining factors in contentions. And
indeed we-probably would find that the lack of raising
a genuine issue; a genuine dispute 1is one.bf.the
primary defects in the contention here.

I would just like to point out again ﬁhe
Commission doés not permit notice pleading. The rule
is strict as was mentioned. Vague, unparticularized’
contentions unsupported  by affidavit, exbert‘ or
décumentary support are notvallowed. The petition
must provide analysis and'expert.opiniqn showiﬁg why

its bases. support its contention. -And the allegation

that an application is inadequate does not give rise

tb a genuine dispute unless it is supported by facts
and- a reasoned statement of why the application was
unacceptable.

Again, as the Petitioners mentioned, water
usage and water contamination are the two primary foci
of this contention, so I will address‘them in order.

With respect to water usage, as Judge Cole
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pointed out the Petitioner is not really disputing

that 98 percent of this_water is being returned to the

aquifer. It seems as if Petitioner’s main claim is

that the returned water should not be counted as being

returned because it has higher levels of radioactivity

and it’svgeochemically changed: However, the existing
license, which is not within théj scope of this
proceeding, this is an amendﬁent, sets forﬁh the
standardé, both the primary'and secondary standards -
for the restoration. And those standards ére not at
issue in this licensing proceeding.

"JUDGE YOUNG: This .gets back to the
question I had before. And I justlfound it in your
responses --

MS. SIMON: Okay.

JUDGE YOUNG: -- at pages 32 and 33. At

the bottom of page 32 you say, "the contention’with

" regard to restoration flow is a challenge to the

adequacy of NRC’s groundwater restoration standards
which is impermissible under 10 C.F.R. Part 2335(a).
2335(a) talks about rules and regulations
of the Commission.
The next page, page 33, at &he very end of
your argument on Contention A you repeat ‘that

argument . And my question with regard to both of
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" those is there are no regulatory stahdafds; correct?’

So how could what they are saying be a challenge to

agency rules or regulations?

MS .. SIMON; I believe what we Qére
arguing, and I believe it's somewhere earliér inithe
respoﬁse although I'm not finding it right away, what
we were referring to, and perhaps it wasn’t as clear
as it could have been in that particular paragraph is
we were referring to existing license conditions in
the application.

JUDGE YOUNG:A R;ght. But you refer to
2335(a). And 2335(a) has to do wiph regulations.

MS. SIMON: Right. And we --

.JUDGE - YOUNG: But .not. wi;h license
conditions. Licénse conditions aren’t regulations so
I donﬁt‘follow tﬁat argumentQ |

MS. SIMON; T guess we were arguing it in
the sense that a license condition-is considered'law
just as a rule or regulation is. It’s not guidance
like a NUREG.

JUDGE YOUNG: Well, it may be binding on-
a particular individual company or licenééetbut it’'s
not a rule or regulation which is éll that-2336(a5 ié
relevant to I mean, so.

MS. SIMON: Okay. In any event, that
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license condition is not withinAthe.écope of this

proceeding. So we ‘would argue that a chal1enge to

that primary and secondary groundWatéf standard wouid
not be abplicable because of that. |

JUDGE YOUNG: That’s a different argument.

And again it gets, sort of ggts me back to the basic

issue that we are talking about here. The restoration.

issue is something that was talked about but the

actual contention itself coﬁcerns alleged mixing and
cqntaminationvas‘a result of mixing of the whatever,
I don’t know if it‘s limited to the wastewater, but
anyway the water that’s used éhd/or the end result of
the mining, that Vthat mixes with Qater in . other
aquifers and contaminates other aquifers.'

And I:ﬁhderstanding~thé qontention, the
issue raised in the contention?

- MR. ELLISON: Yes. .

JUDGE'YOUNG; So the restoration issue
comes into play to support that contention but it’s
not the central issue in the contention.

MS. SIMON: Okay.

- JUDGE YOUNG: So that’s just to clarify
maybe, té make sure we’'re sort of on the same page.

I noticed that in your response you refer

to the different sort of bases offered. And I know
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sometimes there is cqnfusion in argumehts in all sorﬁs
ofAcasés as to what’s-a contention and what’s a basis
réther.. And sometimes a question comes up .do you have
té have a basis fOr'the basis?

At thi.s point‘ the way I‘'m looking at it is
that the contention is the short three-line statement
of_the issue and the rest of it is basis provided in_
support of the contention..

.MS,iSIMON: Okay . éo you're saying éhaﬁ
the contention is the initial statement on page --

JUDGE YOUNG: That's how I’ve been reading
it. |

MS. SIMON: -- on page 9.

Could you just clarify for me when you say
the initiél two- or three—seﬁtence statement which one
is that?

JUDGE YOUNG: That’s page 9 on Cohtention

~A. Contention A, what I read is Contention A is the

bolded three-1iine, tho—and—a—halffline st&tement at
the top of bage 9. And that the rest of it aré facts
and basis in support of the contention. I know
there’s confusion sometimes that develops as to what-
is a contention and what is a basis.

MS. SIMON: Right.

JUDGE YOQUNG: But I did notice in your
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response that‘yoﬁ sort of tfeated:éach of the separate
arguments thét the'Peti;ioners maké.wi;h regard to
various:sectidns éf ﬁhe application as being_separatg
contentions.'_And actually‘thatfé reaSonagle because
they use~thevw0rd "contention."- Sb maybe I should.ask
them to expiaiﬁ. But when i was readipg that I was
reading thosé as supportiné the short contention aﬁ
the top. The way we uéually phraée'contentions when
we admit  them they’rebéhért«étatements of’én issué
basically;

' MS. SIMON: Right.

JUDGE YOUNG: And everything_éISefis sort

-of provided in support of those.

MS. SIMON: Right.

JUDGE YOUNG: Feel free to argue to the
contrary 1if you want to but that’s how,I’ve‘been
reading it.

MS. SIMON: Okay. Well, I would just say
that in some cases they referred to certain sections
where they said the application permits this or fails-
to state this. And that sounds like a contention. So
it was a little difficult to figure out how to respond
to it.

But in any case could I ask just one

second to consult with co-counsel?
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JUDGE YOUNG: Yes. Let me just, before.

you do that let me just sort of try to wrap up that

discussion.

I guess‘part of the basis‘fbr the way I
read contention is tﬁat ﬁnder subsection vi  of
2309(f) (1) it says that the informatioh to show that
a genuine diépute exists must include reférences to
specific portions of the application that the

Petitioner disputes and the supporting reason for each

dispute. That'’'s how I generally read information like

this, that they are providing, they are making

references to the sections of the application and

‘they’'re showing their disputes. - They use the word

"contention" but they say at  the beginning that they

héve these six contentions A through F, and so these
contentions or disputeS' with the sections of the
application- would go to subSéction 6 of 2309(f)(2).
That’s how I have beén.reading it. |

So 1f you think I should read it
differently then féei free to argue that. But overall
it seems to make more sénse to read it that way.

MS. SIMON: Okay.

JUDGE YOUNG: cherwise.thefe would be 30
or 40 contentions here.

MS. SIMON: Right.
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JUDGE YOUNG: And I thinkiwefre really
talking aboﬁt six.

MS. SIMON: ‘Okay. Could I have just a
second then? |

JUDGE YOUNG: Sure.

(Counsel confer.)

MS. SiMON: With respect to the

contamination then, all of the bases that the

- Applicants bring up with.respect to that, their belief

in the slow moving plume, the belief by Bruce McIntosh
about fracturing without any indication -that Bruce
McIntosh is an,expert in geology or hydrology, no

cited mechanism for water to get from the site to

anywhere through the .aquifers. And again the

heightened. .level of contention admissibility as
opposednto standing. To the extent that the claim is
based on the existing'operatioﬁ it’s outside the scope
éf the procéeding because this is an amendment and it
involves purely the amendment in the North Trend site.

JUDGE YOUNG: Let me ask you a question
about that. I think I mentioned this before. You do,
yoﬁ do say that review of the current operatioﬁ is
relevant to the extent that it provides the Staff with
a history on the adequacy of radiation protection in

monitoring programs. And the application refers to
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the cgfrentﬂoperation frequently tbrouéhout.'

Sé,I guess sort. Qf in the nature of a
goose and gander rule, why isA it ‘ékay fér 'the
application and for the Staff to consider-thé current
operation but not the Petitioners in their, in fhe
support for their contention to make an argument that
if you-are doing it in this, in the current operation

it would be likely that the same thing might arise or

similar thing might arise in the new operation?

MS. SIMON: Oné secénd please.

(Counsel confer.)

MS. SIMON: . Your Honor, with respect to
thé‘existing operation whether or not it’s within the
scope of- the proceeding the Petitioners have offered

no factual evidence that any spilis or leaks or

anything has caused any kind of offsite consequence.

.And so there is no basis for them to conclude that

there is going to be any basis for such an offsite
consequence.in the proposed facility.

 JUDGE YOUNG: Well, aren’'t certain things:
almoét res ipsa loguitur, I think is the term? If
you’'ve got a number of excursion spills and SO forth
I know what you’‘re saying is that they were all
contained or they were all remedied or whatever, but

I mean in terms of factual support for something
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aren’t you asking us to make a merits ruling-that any
leaks were appropriately remedied'in>order to not
allow that argumgﬁg‘to be made?

MS. SIMON: No. What I'ﬁ asking is that
thetPetitioner, as required by the cdntention rules 
be required to provide sufficient support for its
contention. And in the application  the Applicant
states, discusses the incidents that Have Qccurréd‘and>
states that'there'have been no offsite consequénces.
And if the Petitioners are going to'coﬁtesﬁ that they
need to provide some Dbasis .for their, for the
statements. They misinterpret the term "excursion:*®
As we discussed in our pleading, anvexcursion does not
necessarily mean aArelease of radioactive material
offsite. An excursion means that an indicator which
is not a radioactive --

JUDGE YOUNG: Right.

MS. SIMON: -- element has risen in the
well. And in fact it’s just a warning signal ﬁo let
them know --

JUDGE YOUNG: Right.

MS. SIMON: -- so they can deal with it.

"JUDGE .COLE: But they call that an
excursion?

MS. SIMON: That’'s called an excursion,
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yes.

And how excursions:are dealt wiﬁh are- in
fact, if you look at the license it explains in some
of the liceﬁse}conditions how ﬁhey:ére déalt With.
But --

JUDGE YOUNG: But is there any ;equirement
that if vyou take one part -- I mean that if they take
one part of a statement in an épplication they have to
take the whole part of the statement? In the extreme
case, not Ehis case but 1in the extreme casé, a
hypothetical case where ydu get an application where
there are some parts of the application where there
are statements that, you know, we’ve done this, that,
ana the other thiﬁg' and we’vé had absolutely no:
environmental impact on the, you know{ locél'water or
whatever, and then.in othef parts. of the application
there are statements that gé completely to the
contrary 6f that is there any reason why Petitioners
should, any petition should not be able té point to
internal consistencies, for example, in an application
and say they say this thing here, however in another
place they say something that’s inconsistent which
raises a question about the original statement?

MS. SIMON: I think that’s permitted but

I think the Petitioners have to do that and have to
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' explain, you know, why, if it’s not obvious why there

is an incoﬁSistency or why they disagree. I think

it’s clear from the case 1aw.that.they neéd»to'show

that.
And .the Petitioners mention in their

petition they talk about these, Yyou know/ numerous

‘spills and leaks and this 300,000 gallon thing but

they don’t provide any support to document those. And
it’s not clear, you know, what they‘aré'actually
referring to. And again that’s.something that they
have to-prévide to support their contention.

JUDGE YOUNG: Aren’t they, correct me if
I'm wrong, but aren‘t they saying the Applicant in the-
application provides informatioh about certain leaks;
we take that as true. We don’£ take as true what the
Applicant says about no contémination or we remedied
it or whatever. |

That’'s sort of how I am reading the what

.the Petitioners have said. So it gets back to what I

was saying about the inconsistency. But certainly
obviously better to have independent factual
information, preferably provided by an expert, that
would establish clearly that there had been problems.
But in a situation where the information on that is

obviously more in the hands of the Applicant,
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"genefally is in the hands of the'Applicant, and where

there are, there are time constraints the question of

how much support you have to provide there’s case law

that says all you have to provide is a fact-based

argument, at least a fact-based argument.

MS. SIMON: .Weil, to address your first’
point which was can they point out or can they agree
with one part or disagree with another? Sure. But
where they diéagreed they have to explain why and
provide some factual basis for disagreeing. And it
has to be more than an unsupported belief that, you
know, wé think there is a plume.

\JUDGE vouNG: ALl right.

MS. SIMON: With respect to how much
evidence they have to provide and time cénstraints the
application was filed at the end of May and has been,
Ivdop’t know exactly when it was avéiléble onIAdams

but it probably was available shortly thereafter.

“Typically it’s a like a two-day turnaround is the’

usual.

JUDGE YOUNG: But in this case this was a
case where -- and I know the new rule allows for it --
but the notice was put on the NRC website but it was
not published in the Federal Register.

MS. SIMON: Right. But the notice was put
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on the website 60 days before ﬁhe petitidns were due,
so.

With réferéncé to the mixing of .aquifers,
and‘again not discussing-Exhibit B since we.haven’t
reéliy had a chanqe to‘look at it, in some cases what
the Petitioner sites as support for fheir cqntention
actuaily goes against their céntention. They did cite
in their original petition the USGS Water Atlas, which
is nét the same as the NUﬁEGS) And the Water Atlas,.
as we pointed out, covers the entire High Plainé
Aquifer so it’'s a very broad picture. And there is
nbthing in it that the Staff could find thaﬁ supportéd
any of the contentions concerning specifidally the
NQrtﬁ Trend site.

But also point out that in that document

it refers to 97 percent of the water uses in the High

Plains Aquifer being used for irrigation. - And
approximately from -- I have a hole punchéd through
the number, unfortunately -- but 1 percent or less of

that water in the entire aquifer goes toAindustrial,'
mining and therméelectric power withdrawal. So Crow
Butte is iny one of, you know, p:esumably many mining
or thermoelectric power or 6ther withdrawals due to
industry within the entire aquifer.

I think as we pointed out in our response
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also, the Water Atlas indicates that the effects in

this section of Nebraska have not been drastic as

opposed to the effects in other aréas.‘iSo again, you
know, rather than supporting théir conteﬁtion we feel
that this éctually goes against it.

In addition, some of the sections of the

réporﬁs that they cite, especially those discussing

confinement, they look at the number 1 times 10 to the:

"minus 10 centimeters per Second.hydraulic conductivity

and they say, léok, there’s conductivity. But that
number is ihcredibly<low.

I'd also like since the point came up
earlier with respéct to hydraulic conductivity I‘d’
likevto clarify what that is. Iﬁ’s not the same as
flbw velocity. Hydraulic¢ conductivity is the product
of the gradieﬁt or the head, the hydraulic head times
the porosity of the rock fdfmation in dquestion times
the conductiyity. That’s  the velocity. So if the
conductivity, say, is .25 feet per day the Staff has
informed mé that the graaient there is about .005, and
a typical porosity, we don’t know. the exact porosity,
but a typical porosity. is on the order of .3.

So if you multiply .005 times .j times 24
feet per day you would get more what the flow velocity
is.
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"JUDGE YOUNG : Are the g;adiénts_are they
something that are not -- that are a sﬁbiectﬂéf clear
uneqqivocai knowiedge»or_is there some uncerﬁaintyv
there?.

JQDGE COLE: Yes. The measurements . that
are made frequentiy,'just the slope of the hydréulic
grade line.

MS. SIMON: If you'd like I can ask the
Staff where we got the number. -

MR. SMITH: That’s in there, it’'s in the
application. It's 2.7-29.

MS. SIMON: Okay, I'm sorry, apparently I
misstated the equation. It’s - gradient timeé
conductivity divided by porosity.

JUDGE YOUNG: Okay .

MS. SIMON: And I'm told porosity is more
like .4 .to .5 f—'I!m sorry, .3. Point three is an
approximate porosiﬁy.

So I just wanted to clarify that since it

‘came up earlier.

The other issue, another issue, and again
in their‘report fhey talk about the confinement, and
not only 1is this a tight formation with a low
hydraulic conductivity but there is 100 to 200 feet of

it between the Chadron and the Brule Aquifer. So any
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conténtion regarding the radioactive plume in the
Brule floﬁing into the High Plainsv:agéin' has té
cOnsidér the fact that the water frqm mining which is
reinjected inﬁo the Chadron has to ‘get through that
coﬁfining layer.

| And with respect to-confinément there ié
not, you know, the conductivity is very low,
indicating that it’s, you know, adequate confiﬁement.
There might not be sucﬁ aA thing as perfect
cqnfinement. But for the purposes of any kind of
water moVement.
| JUDGE fOUNG: Isn't this the kind of thing
thaé would come out in evidence in' a hearing or in

affidavits to support a motion for ' summary

disposition?

MS. SIMON: That kind, the point I just
made might. But I think that again the Petitioner hés
to raise some basis. And the bases that they afe
raising relate back to the original applicdtion and
paragraphs which were taken from it. And so we, you
know, we need to address any information that’s in
those if. it’s going to be used to support the
contention. So that’s all that I‘m trying to do now.

I think that’s all that we have, Your

Honor.
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JUDGE YOUNG: Okay. Mr. Smith.
MR. SMITH: Thank you.

JUDGE YOUNG: Do you need a break? It's

3:30, do you Want to?

MR. SMITH: I think I will try .and do
this. |

JUDGE' YOUNG: Okay, go ahead. Let’s maybe
finish up on this contention and then také a break.

MR. SMITH: They both seemed to have
coverea a lot of ground on this.

JUDGE YOUNG: Okay.

MR. SMITH: As we mentioned, one of the
requirements for adﬁissible contention is there has to
be a concise statement of alleged facts or expert
opinions, including references to sbecific séurces and
documents that support their pdsition. And there muét
also be sufficient information demonstréﬁing thag
there is a genuine dispute with fegard to a material
issue of fact, again including not just references to
someplace in the application but also supporting
reasons for that belief.

It’'s not enough if you show there’'s a
material issue of fact or that there is an issue of
fact involved, there has to be a genuine dispute about

the fact such that there is enough doubt about it that
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it is worthwhile.to havé a-hearing. So this isn’t
abogt'the ﬁérits bﬁt at éome level EhérBoafd, youf
obligaﬁion is to look at their_cbntgntion andréee
Whether there is any basis for:-it. .Yoﬁ’ve got to iook
closely at it and see whecher.there'is some genuine
disputgAabdutlan issue there.

And looking at gheir contentioﬁs all’tﬁeyr
have done is point to places in'thelER where the
Applicant has made some statement and then éay, we’
disagree. There is no "we disaéree becéuse," there is
no basis for where that disagreement comes from.

in particular in light of the statémenﬁs
that are in the applicétion they haven'’'t controverted
any of those, speéifically'with regard to say mixing
among the> aquifers. I believé I mentioned: this
earlier but I think it bears repeating here is that
water quality data shows - that the Brule and Basal 

Chadron and the Arikaree and the High Plains Aquifer

-are different aquifers based on water quality of the

water measured at those different levels.

With respect to‘the Chadron and the Basal
Chadron and the Brule in the area of the North Trend
site there afe water level head differences between
them that show that there is confinement. The water

level in the Brule -- in the, excuse me, in the Basal
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Chadron is actua1ly‘8O to 90 feet above the Brule: SbA

‘that shows that it is cbnfined and that it is under

pressufe now. - Again, that shows that'theré is no
hydraulic connection between -the two aquifers.
Pump testing at the North Trend site

performed in the area where the proposed activity

- would take. place again demonstfatés_ there is nQ>

hydraulic connection between the Basal Chadron and the

‘overlying Brule Aquifer. Again which she mentioned

briefly is 200 to 300 feet of soil sepérates them.
We’re talking very low hydraulic éonductivitiesL
There are aquitards and aqdicludes between them that
do not readily transmit water vertically.

And éiven all that evidence, significant,
just pointing to portions of the application and
saying, oh, we disagree, or there is some little
question here or there, that is not sufficient to
raise a genuine‘dispute with a material issue Qf thé'
application.

With regard to the issue involving water
consumption and consumptive use I think the statemeﬁts
made by the Petitioners sort of prove the point that
the information is available. It is clear what their
formula that they’'re using for calculating consumptive

use. Again, it’s not 9,000 gallons per minute of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.. 20005-3701 www.nealrgross.com




10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

257

pure~Water that’'s nevet been circulated being pulled

‘out. And as Your Honor pqinted out, some of the water

thét's being pglled out isvwater that-was recently
feinjected. fhat is .pért of the  cycling, the
recirculationiwithin the pﬁmping system.

Again, theré(is no evidence'thét there has’
beenv any -- that there would be any mixing or
connection between the Brule Aquifer or any of the
overlying aquifers in the Basal Chadron._ Andiso it’s
not -- one of ﬁhe purposes of the qonteqtion
requirement is to make sure that there is sufficiént
information to warrant further'explofatioﬁ of the
issue. At this point it’s not clear to us what else
we could do‘to satisfy Pétitioners of confinement.
We'’'ve got pump tests,. geoclogic borehole tests; watef
quality data, actual operational daﬁa at the existing:
site that shows this confinement as well. So there
doesn’'t seem to be -- there is not a genuine.issue1qf
material fact that warrants admitting’this contention.

JUDGE YOUNG: .Let me just ask you about
the statements in the three, the section 3.4.3.1, the
reference to, yes, the low hydraulic conductivity but
also the fact that fractures may increaée‘Bfule and
Chadron permeability in localized areas.

MR. SMITH: Correct.
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JUDGE YOUNG: I>think the argument-Qas
ﬁade'earlier that there>ﬁey be long-term effects.> And
T think my understanding anyway is that eithough I
think»there'is one other compaey that does this‘eype
of mining and it may have been in existence for some
years, probably if ﬁredictions bear out this might be
sort of the beginning of a different technology than
has been. used in the past as much. And'in terms of
the _iong—term effects - and this statement that
fractures may increese Brule and Chadron permeability
in localized areas and the statements to that effect,
how do you address the long-term effects that'they_are
ealking about? |
MR. SMITH: Well, there’'s a couple of
points there. One is that the current mine --
| JUDGE YOUNG: Let»me juet add one more
thing. I think there is a reference somewhere to once
-- and this was not in the new exhibits but I think
this was in the filings tha; were already before us
about exempt aquifers and aquifers not -- that you
can't non-exempt aquifers, that it’s once it’s gone
past a certain point then it becomes an exceedingly
difficult thing to reverse, as I understend it.
MR. SMITH: Well, one, the aquifer

exemption is an entirely separate regulatory process
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that is ovefseeﬁ by the EPA whd has delegated in the
Sfatevof Nebraska to the Statevof Nebraska.

JUDGE YOUNG: Right. But.what I’'m talking
abdut'is, wﬁat IT'm talking about is their argument
that there may Dbe long—term effects to the.
groﬁndwater. And together with these‘references to
the factors and the possibilities of ldcaliz;d area --

MR. SMITH: Right.

-JUD.GE YOUNG: Right.

MR. SMITH: Okay, well first with regard
to fractures in the localized area, that’s referring
to these aquifers and the geologic features.aﬁ a
regional scale. So just ,beéause there may be
fractures somewhere within the Basal Chadron or the
Chadroﬁ or the Brdie or thé Pierre Shale doesn’t mean
that they exist at the site. Wﬁich is why one of the
main»reaséns they:they’re required to do pump tests at
the site.

The pump tests did not 'indicate any
connection between the Basal Chadron and the Brule at
the site. So that sort of right there shows you there
is not significént fracturing at the site as it
exists.

JUDGE YOUNG: Right. But again let me see

if I can kind of focus what I want you to address
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here. On the one hand it said that, well, for example

the High Plains AQuifer is so huge that it’s really

not relevant to talk about here. And the other --

MR. SMITH: FWell,_ the Hflgh'fPl'ains Aquifer:
doesn’t exist in the area of the site.

JUDGE YOUNG: Okay.

MR. SMITH: So I would say --

JUDGE YOUNG: Let me finish my question.

MR. SMITH: Excuse me. I;ﬁ SOrry.

JUDGE YOUNG: At the same time you are
talking about things being very localized. There has

been an argument that there can be long-term effects.

So if there are fractures, localized fractures, if

these aquifers c¢an cover large areas and if we’'re

talking, if the Petitioners have raised the issue of
long—tefnleffécts and if there is some indication that

if there is any lessening of the quality of the water

that it’s a difficult proposition to turn around, how
dQ you address phe possibility that there could be
long—ternxeffecfs resulting fronlsomething that starts
out as a small localized thing?

Now, maybe this is reading more into what
the Petitioners have said than they have said. But I
don’'t think so. I think I heard them say that.

MR. SMITH: Well, first, the first thing
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that comes to mind is there is no eyidence to subport
that. They didn’t submit anyievidenCe to indiéafe
that‘there is even a potentiél fof‘iohg—term>effects.

JUDGE YOUNG: And I'm talking about the-

sort of logical chain of or the taking the chain of

logic that I just. gave to you that coptains several
fairiy'basiq facts, the localized factdrs, the size of
the aquifer, some of the basic Afacts about what
happens when an aqﬁifer first develops some lessening
of»quality, for ;ack ofbthe more>accurate technical
word; how do you deal with that sort of very simple,

as I understand it, sort of fact-based argument that

- does have some, a certain chain of logic to it? Maybe

I'm ﬁot repeating --. maybe I‘'m not characterizing it
correctly but.

MR. FRANKEL: We'’ll respond.to that.

JUDGE YOUNG: Okay.

MR. SMITH: Respectfully, we don’'t see the
chain of logic there. We have én aquifer that in

order to mine we have to get an aquifer exemption from

_the state which means that no one can use that for any

more drinking water. The aguifer 1is going to be
restored before they’re-completed. And that’s one of
the requirements of their license. And at that point

the water will be restored to its original use quality
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according to the primary and secondary.

JUDGE YOUNG:. But there _hé&e; been -
statements about the doubt whethér.—— about -doubts
that CBR hés about whether they'can.reétoré it_to iﬁs‘.
original. |

MR. SMITH: - To the primary water quality
standard. |

JUDGE "YOUNG: Right;

MR. SMITH: .In_their license“tﬁey-afe
permitted to restore it after reasonable effort to tﬁe
éecondary water_quality standards.

| JUDGE YOUNG: Right.

‘MR. SMITH: That/s’part of their existing
license. And those again are set by the State of
Nebraska, those are not really within ﬁhe'scope of the
NRC proceeding. So that -- |

JUDGE YOUNG: But you're relying on those?
You’'re relying on those in the NRC proceeding? -

MR. SMITH: I’'m not éure What you mean by
relying on them in the NRC proceeding.

JUDGE YOUNG: You’'re making commitments to
restore to those standards.

MR. SMITH: In our license the NRC 1is
requiring us to do that.

JUDGE YOUNG: So you are rélying on those
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standar@s.
’MRQISMITH: The.NRC is requiring us to o
JUDGE YOUNG: Right. |
MR. SMITH: -- reétoreathe groundwgﬁer té
those standards. |
JUDGE YOUNG: Right.
-’MR. SMITH: Correét. And so there should.
be no degradation of water quality that will go beyond
the area of the proposed expansion area. .And to.the

extent, as we discussed earlier, the movement of water

~in the Basal Chadron is on the order of 10 feet per

day so that’s -- or 10 feet per year, I'm sorry. So
that is 10 feet per year, big difference. So that’'s

100 years to go a mile? No. Five hundred years to go

a mile. And so -- my math skills are poor. But as
you can see that’s -- and plus we’re monitoring this
to make sure it doesn’'t move on, move forward. And

the?e are requirements to monitor after restoration to
make sure that ﬁhe groundwater is stable.

So respectfully, there 1is not any
potential fér contamination to réach significant
distances dohnstream. In the localized area there is
no mixing between the various aquifers. The High
Plains Aquifer doesn’t exist at the site.

JUDGE  YOUNG: You’'re making these
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~arguments, and with all due respect I think they_sbrt

of go to:the'merits. Aﬁd'again‘it’s.hard t6 draw the
line there. But you are makihg some stéﬁements-and‘itb
seems to me that the Petitioners dispute,.in~effeét
dispute the statements that you’re making.

MR. SMITH: TIt's cleéar that they_dispute
the statements we're making. I guess ﬁhe requiremént_
for a conteﬁtion admissibility_they”ve got to state
why they dispute them.

JUDGE YOUNG: Right.

MR. SMITH: And providé sbme basis. And
that is what ﬁheir petition lacks. lTherev is no
evidence that shows that some pump test was prerformed
inadéquately or, you' know, a wﬁole host of 'othe:
reasons that they could potentially demonstrate that
there is some mixing or some linkage. That'’'s gqt
present heré.

JUDGE YOUNG: You ére not, okay, you are
not seeing that they have made the fact-based argument
which is sort of I guess the minimum requirement.

MR. SMITH: Absolutely, absolutely not.
And even if you look at some of these exhibits that
they have submitted late that talk about fracturing
and so on, they talk about fracturing in the High

Plains Aquifer that might connect the Brule to the
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High Plains Aquifer. Again, thoSé don’t even overlay
ﬁhe North Trendlof thé current areas. |
| JUDGE'YOﬁNG: Buﬁ I‘think there has been

an'allégation that there could be fractures between

. the Brule. and the High Plains and then the Brule and

the Chadron; right? Am I wrong on that?

‘MRL SMITH: Well,"poﬁentialiy’but there is
no -- that could not occur in the area of the‘site.
That:&ould,haQe to occur at some significant distance
away. And again we're talking abouf movement of water
that is on the order of 10 feet per year. That’é not
a genuine aispute sufficient to rise to the ievel of
an admissible contention here.

JUDGE YOUNG? I understand.yoﬁr argument.,

MR. SMITH: And lastly with respect to
these exhibits that were submitted, given to us today,
Exhibit A and Exhibit B, T will just respond briefly
to the argumenﬁs_for late filed, suppOrtiﬁg bases and
late filed contentions.

JUDGE YOUNG: Right.

MR. SMITH: But I think we prefer to
respond to them more formally in a written respoﬁse,
as you’ve indicated.

JUDGE YOUNG: Definitely, yes.

MR. SMITH: But first of all I would just
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note that the Exhibit B, both of these in fact,

Petitioners:haVe'an ironclad obligatibn to examine the

‘publiély'available record for any'suppprting;dbcuments

to sdppdrt their peti;ion.

‘JUDGE YOUNG: Well, lef ﬁe just ask you
something. bIs this in the publicly available, is
Exhibit B in the publicly availabie? I mean is it --

MR. -SMITH: Presumably.

JUDGE YOUNG: -- part of the application?

MR. SMITH: No, it’s not part of the
application. And they provided it.

JUDGE YOUNG: Where wouid they have found
it if they wanted to search to find it? Where would
they?A

MR. SMITH: The Department, the étate of
Nebraska, essentially the NRé.

JUDGE YOUNG: You think the NRC has a copy .

of this>?

MR. SMITH: They were cc’d on it.

And then the other document refers'tp
studies that were éerformed in '85, ’94, and

specifically to even studies that are referenced in
the application. So to say that they were unable to
find them or identify them prior to yesterday or last

week.
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JUDGE' YOUNG: Right, I think the Exhibit
B is the one they make the argument about only getting
it yeSterdayy and 'again we want to heér ffom.
everybody on this.

MR. SMITH: Ana focusing more specifically
on this as wellﬁ .this 4d4s just a recitation of
questions that the State of Nebraska hés. ‘They start
réising questions does it indicate that there is any
deficigncy in the application or any'deficiency'iﬁ the
information that’s in the‘ application they’'re
requesting more information or additional discussion;
There is in the Commission casé of NRC Staff requests

for additional information petitioners are not

permitted to mine RAIs and point to and RAI as in and

of itself representing a genuine dispute that’s
subjectvto.contentions.

JUDGE YOUNG: . Bu£ that’s not to say that
they cannot use iﬁférmation that comes out in RATI.

MR. SMITH: Certainly. If they provide
su?port for it and, you know, it meets the other
factors for a late filiﬁg.

JUDGE YOUNG: Right.

MR. SMITH: That’s all. Thank you.

JUDGE YOUNG: Okay. Any follow-up?

MR. FRANKEL: Yes. Just a few rebuttal
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points.
On'this Exhibit‘B; judgiﬁg from the.letter
I believe Petitioners were the only party that.didn‘t
have a copy of this by the middle of.Novémber. and --
| JUDGE YOUNG: - When did youl —_—

MR. FRANKEL: Well, we got this Exhibit B

vesterday. But I note it was sent to the company
November 8. And it was cc’d to the NRC project
managér on that date. So I find the argument that

they didn’'t have access to it and éouldn’t read it,

therefore it’s not acceptable, doesn’'t seem to make

kany sense to me. But we did get it at the last moment

and we did comply with the 3.09(f) requirement, as we
previously'discussed, and we will add to that in
writing.

I'd like to rebut the point that NRC
céunSel,made concerning a statement.. She said that

there was no reference in the original petition to the

“spiritual use of water or the spiritual -issue. 1.

would just refer back to the there’'s a paragfaph 9 on
page 3 of 27. It goes into the rights of indigenous
people. And on the carryover paragraph on page 4 it
says, "States shall provide effective mechanisms for
just, fair redress for any activities. Appropriate

measures shall be taken to mitigate adverse cultural
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~and spiritual impact." It says no opportunity has

been provided for' that kind of opportunity.

And then in the contentiqns ‘themselves

- that paragraph 9 together with the other paragraphs is

incorporated by reference. So froniour perspective it
is made part of the éontention clearly.

On the NRC Staff’s question‘about the
public testimony from Nebraska, we provided it because
it was.nétedvthat the staff had a hard time finding
it. It was provided to us. Just becaﬁse we have Mr.
Cook, my client, is as you know a member of the
Nebraska State Commission on Indian Affairs, and so it
was provided to him in that regard. When we filed the
petition we had assumed that the NRC Staff would be
able to access that, as would the éompany, and so we
filed it as it was requested.

We understand that even under this

Appendix A from the case we were discussing there is

a reference that talks about supporting documents may

be proffered, expert opinions may be proffered.

This Exhibit A is exactly that. And while
it was given to us just Monday afternoon it is the
expert testimony that Qe had hoped to receive; It is
what we asked for from when we found an expert, we

asked for this to be confirmed. This is pretty much
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whaﬁ- the Petiﬁioners suggested. And éaragréph 2
ététes cleafly, éhisjis on paragfaph‘2jqf-EXhibit.A,
"Many of these fault =zones coﬁnect the Higﬁ Plains
Aquifer andrthe uranium-bearing sandstones éfrthé

Chamberlin Pass Formation, i.e. the Basal Chadron of

their terminology."

JUDGE YOUNG: I'm sorry, pafagréph; which .
paragraph?

MR. FRANKEL: Oh, I'm sorry, paragraph 3.
This is on the second page where it talks about ﬁhat
these fault zones connect.

JUDGE YOUNG: Okay, I see which paragraph.

MR. FRANKEL: Middle way through the
parégraph.

| And so in providing this as support for
our dispute, our disputed contention, we think it
clearly supports it in a way that takes us well beyond
the  minimal sténdard of making a factually based
argument .

JUDGE'YOUNG: And what was the issue, can
you respond‘on‘the issue of when this became available
and why it was not provided sooner?

MR. FRANKEL: We received this the
professor says in his e-mail of January 14 in the

afternoon, "sorry about the delay in getting this to
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YOu.“'-éo we had done our best. And Qf‘Course we
don’trpéy any-of these expef;s so.we tend not tO'be
the highest priority someﬁimes Vgiven othef. work
demands .
I'd also like to spend a second talking
about --
JUDGE YOUNG: Hold on just one second
before we move on from that. Do you want to address
the other criteria under 2309 (f) (2) and the Staff is

arguing f{c) also? Now, we can address these 1in-

‘written filings as well.

MR. FRANKEL: I‘'d prefer to just leave it
in written. We’'ll address'that in written form for
now, Your. Honor.

JUDGE YOUNG: Okay. Go ahead then.

MR. FRANKEL: There was a reference to_the
long-term effects. We are specifically disbuting the
statement made in ER Section -- this is on page 18 of
27 of the petition. We‘re disputing ER 3.11.1.2 which
states in the second paragraph there, "Long-term

impacts of groundwater quality should also be

- minimal."

The next sentence says, "Additionally,
there is no mechanism in EPA or NDEQ regulations to

unexempt an aquifer.* And then the key sentence,
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“Therefore, the groundwater in the immediate mining -

. area will never be used as U.S. drinking water. The

primary purpoSe'of.réstbration-is to ehSure'that“post—
mining.conditions do‘not affect G.S. arinking'waterl“

And that conflicts with,theApfimary'goai
of feStoration to be to return it to:the baseline.
And goes directly to what we say in contentién which
can be reéd as disﬁute{ We do not agree. . Long-term
impacts 6ﬁ'groundwater quality are majorz' Restqration
activities are not the same as returning the water to-
its original condition. 1I°11 paragraph my-étatement
there.

So in this rebuttal we say it’s major,

‘they.say it’s minimal, and that’s our dispute.

Did youAhave something, Bruce, on'thé
fracturing that you wapted to go into?

MR. ELLISON: Well, T thought that you
actually had covered it. I mean with the now
available expert testimony of Dr. LaGarry we feel we
can put all of this into contention. And espeéially
although I understand the things that are unknown are
not something that we can really talk about too much
here, we’ve had representations from CBR that there
has been‘all kinds of extensive drilling in here and

testing and whatnot. That doesn’t seem to be what the
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Nebraska Department‘of Environmental QUality says.

And, in fact, they criticizé CBR for lack of those‘
fhingsf

.So, and the.féct that we need torreally )

look at more specific fracturing that does exist in

‘that area and in the adjacent areas. Because since

- we’'re concerned about Vlong—term effects in the

movement lO,.15 yearé, as well as fracturing right
there. I mean we’'re talking about the White River
Fault, for example( which does go right through part
of this area.. And the questions that the Nebraska
Departmeht of Environmental Quality raises is ﬁow,
because this is largely uﬁdetermined we don‘t know
about how fast_everythingvis going up and down. And
while CBR would like to limit any discussioﬁ to flow
just within the Basal Chadron, if we have intermixing
with other aquifers that flow at different rates we
coptend that they need to be looked at as well because
that then goes to the long-term effects.

One othér point that-I'just wanted to
touch on briefly is NRC Staff counsel made reference
to why we cited a Oglala Sioux tribal water study
report. One of_the‘things that we did was simply to

cite it for our contention that Pine Ridge residents,

including Debra White Plume, utilize the Arikaree
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Formation. We did no£ have a cite for that at-the
time that Qe sﬁbmitted it so we submitted this in‘our
response because that-érovided the specifics.

JUDGE YOUNG: And tell me again the report

- that you cite?

MR. ELLISON: It’s an Indian Health

Service study report.

JUDGE YOUNG: Oh, okay, I remember. Yes,
I know remembér that.

MR. ELLISON:”-2003 report. And it Was
simply cited. --

JUDGE YOUNG: Indian Health Service.

MR. ELLISON: -- to just simply show that
all of the reservation Wells are in the Arikaree and
not-for anything more than that.

| JUDGE YOUNG: Okay . Aﬁything else?

MR. ELLISON: No, ma’am.-

JUDGE YOUNG: Anything else?

MR. FRANKEL: Just that we wil‘l hit this
in our written submission. But these NUREGS béing
legal guidance we didn‘'t feel constrained in being

able to add those. we didn’t feel that they would

require a form of amendment in any way.

And we also note that that Appendix A that

we’'re referring to allows for statements in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17
18
19
20
21

22

23

24

25

275

petition to be amplified. 2aAnd so we will hit that in

our written brief.

.JUDGE YOUNG:v Stéff, do you haﬁe anything
elée on Conﬁentibn.A? | |

MS. SIMON: No, Your Honor.

JUDGE YOUNG: Applicant?

MR. SMITH: I would just point out with
respectAto NUREGS, and this is just for everyone'’'s
explanatiﬁn, NUREGS coﬁe in different fopms; Some of

them are staff guidance and those are, as we

discussed, have not force of law but they’'re guidance

andvthey're‘followed.again to constitute satisfécﬁion
of NRC regulations.

There are others like the NUREG referenced
here which i1s a contractor report. This is why you've
got the CR after it.

JUDGE YOUNG: Right.

MR. SMITH: It’s not, it’s neither
guidance nor law, it's just a report that --

JUDGE YOUNG: Right.

MR. SMITH: -~ the NRC has ordered from a
contractor. Other ones are labeled BR which is a
brochure. So, you know, the NUREGS that you are going
to rely on for factual information those -were

available previously. That’s not a legal issue,
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that’'s a factual issue.

JUDGE YOUNG: Well, I think the issue of

‘what NUREGS'are_and‘what the NRC useS'them‘for I mean

I'm not- sure tthat in practical effect in some
circumstances contractor—prodgced NUREGS aren’'t also
used by the NRC to establish standards for licensees.

MR. SMITH: Sure.

JUDGE YOUNG: Now, you could prove me
wrong but it seems'to me ﬁhat'if they serve the same
person in defining standards they are in the same sort
of nature of being law. In any event, that’s
generally their use. They’re not put forward to lay
out facts, they’re to set standards, they’'re to tell
licensees how they are supposed to conduct themselves
to meet the standards that the NRC wants them to meet.
Sometimes that’s by reference to rules that exist. 1In
this case there are no rules yet so we're just sort of’
a unique case of first impression, at least early
impression if not first impression of a case where
there are no rules that govern apart from the. general
oneé that the Staff has already provided to us.

MS. SIMON: Your Honor, may I, if I may,
can I read to you from the foreword to NUREG --

JUDGE YOUNG: Pardon?

MS. SIMON: May I read to you from the
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foreword of the NUREG 6870 just to give yoq_é‘senSet——
}qUDGE YOUNG:  Sure.
v(MS; SIMON: -- of what the purpose was?

JUDGE YOUNG: Did we ever find it, 6870,

CR 68707

MS. SIMON: -Let me blow it up so I can
read it.- This is -the third paragraph from the
foreword.

JUDGE YOUNG: Okay.

'MS. SIMON: It says, "“This report
summarizes the application of a geochemical model to
the restoration process to estiméte the degree to
which é licenses has decontaminated a site where the
leach mining pﬁoceés has been used."

JUDGE YOUNG: ’Raise yodr yoice a little.

MS. SIMON: I‘'m $orry, okay.

" "Toward that‘end; this ﬁeport analyzes the

respective amounts of water and chemical additives

pumped into the mine regions to remove and neutralize

the residual contamination using ten different
restoration strategies;

The analyses show that strategies that use hydrogen
sulfide in systems with low natural oxygen content
provided the best results. On the basis of those

findings this report also summarizes the conditions
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under which various restoration strategies will. prove

sgcéessful."

| So just to give you a sense tha; is not,
does not seém ﬁo be.the kind of NUﬁEG»that bffers
guidance but is more a specific contract -that NRC
wanted to look a£ this model. Just wanted to offer
that.

JUDGE YOUNG: Anything else? Let’'s take_
a break and then comerbéck and start.qn Conterition B.
Be back‘at 5 aftér 4:00.

(Brief recess.)

JﬁDGE YOUNG: 1If evéryone is ready let’s
go ahead and get started on Contention B.

MR. FRANKEL: Contention B relates to
water but it focuses on the accidental spills. It
focuses on the 300,000 leak that only 200,000 gallons
was cleaned up, so presumably 100,000 went somewhere
elsé. There was this one gallon per hour leak at a
coupling.

And in Qﬁr petition we did use the phfase

that Your Honor brought up earlier, res ipsa loquitur,

-that, you know, 98 water wells on Pine Ridge, not that

far away from here, well they’'ve been contaminated and
closed. And we don't know why but we know that that

doesn’t happen naturally.
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And we also know fhat for 17 or 18 yearé

or so of constant: operation aﬁd. a few 1eaké' and
spills,.and_what we're talkiég ébout'is holdinévpondsﬂ

that are lined with thick plastic liners. And, ves,

.they have a sophisticated monitoring system to say

when it leaks. But there is a statement in here that
says the leaks are unavoidabley these‘small leaks are
virtually unavdidable. So in our view that’s an
admission right there that.:there is ah iﬁtent' to
release toxic radioactiv¢ ‘material iﬁto the
environment.

And then as t6 materiality it> goes
directly to the findings the NRC needs-to-make under
NEPA or at an enVironmehtal_level. Current operétion
is clearly material not because it's already.licensed.
but because they are intending to reélicate'it inrthe
North Trend Expansion. And it’s to us we went through
and it comes down basically to é conflict or a dispute
as to Whether, as Applicant believes, its‘operétions
result in minimal short-term impacts and no long-term
impacps, that would be zero, no, =zero long-term
impacts, or as Petitioner Dbelieves, that the
éperations result in major short-term and 1ong—term
adverse impacts.

We know very little mainly because this is
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a selfjmonitoriﬁg, self-regulating entitytA.They do
their own tests and they report'them. But no one is
double éhecking the tests to my knowledge. There is
no’control, as there would be in peer review science 
Ana: so we have a self-monitoring ﬁar;y basically
telling us it’'s okay. And then sometimes there are
repprts of leéks and spills. And then we’'re told not
to worry about it. And those are extreme'paraphrases,
but &hat’s dur basis contention.
And in going thrpugh the specificé, ves,
we don’t understandvfully the difference between an’
ekcursion of one kind and an excursion of another. To

us an-excursion means a release of chemicals into the

environment.

It says that CBR 6.3 they.don;t,do any
eéological monitoring, there is.no knowledge of the
effect of this on the wildlife in-thé area, on the
environment in the area. And there is no statement of
that at all. And so, you know, i;’s our positioﬁ that
the environmental information is lacking.to a point
that the NRC Staff doesn’t have, wouldn’t have
sufficient and adequate information to prepare the
mandated environmental assessment review and
possibility determination of the impact statement
being required.
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There 'is, also a ‘complete failure to

consider climate change, drought conditibns,~and'that
Chadron’s water<§upply'come§‘from the Wﬁite River, and
that the Ngrth Tfend brojeqt drains into thg'white
Rivéri. Which to us means that the.community-water
supplies.may be contamihatea’with radioactive waste
from the'CBR‘mine. And we are not aloné because inA
Exhibit B it’s clear that the NDEQ shares our concern

and shared it, we were probably writing up the letter

‘at the same exact time that they were writing up the

" letter.

And the contamination of water quality;

particularly as it pértains to water quality that

. affects the reseryation is something that we

specifically brought to the attention of everyone when
we cited to Technical Report 2.4.1 which says that
Harvey Whiﬁe‘Woman{er. Harvey White Woman of ' the
Oglala Sioux Tribe called before the follow callsAwére
begun to ask- what effect the proposed- project might:
have on Water quality. and from what we can tell no
one called him back.

Environmental Justice, TR 2.3.3, as if
completely inapplicable the company says no adverse
implied if environmental impacts would occur to thé

population from the proposed project activities.
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There would be no disproportionateladvéfse iﬁpact ubbn~
the populatioﬁs living below the éovérty level. Pine
RidgevIndian.Reservation, Shannon Coﬁnfy is the second
poorest county-‘in' the coun;ry. . We submit ‘tﬁat
pqtential contaminatioﬁ there shoula be disclosed as
potenpial adverse environmental impact that would
disproportionately'Affect that lower income population
at Pine Ridge.
We already discussed in the p#idr seséion
ER_j.ll.l.Z and our dispute over whether, és they say,
the lpﬁgrterm impacts are minimal or, as we say, even
with reference,to their application that they’re long
term. And we éite their application against them for
the proposition that if they say the groundwater in-
the mining area will never be used aS'U:S. drinking
water there must be a reason that that statement is
made . ‘There must be something in the restored water
that makes it illegal or unhealthful to use as
drinking water. And at the éame time we are told by
NDEQ that the application itself divulges it is being
used for drinking water. So there’s a dispute and
conflict.
Again, ER 4.4.3.3, groundwater impacts
from accidents, says small leaks are virtually

unavoidable since the 1liners are exposed to the
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elements. Presumably, and counsel askéd,'Well, what
could we at CBR do? Well, I guess the liners could be

éhanged more frequently, for exampie. This is

something that we could talk about if we aré_admitted

to this case.

and our contention is ‘that they have
admitted .that leaks of radioactivé material are
unavoidable. And in light of the fact that there is
no'safe lowudosé of.radioactivity small leaks to us
are leaks. Ana leaks of radioactive material are
serious, have major environmentél consequences. And
we Qéuld submit that having -said that a burden would
then shift to tﬁe company or the Staff to show why
scientifically they’'re negligible or irrelevant.

In our coﬁtention we say Teéhnical Report
2.5.1, 2.5.3'fails to account for climate chaﬁge.
This is clearly an area of germane concern dué to the
requirements under NEPA to describe the effect on the
environmeﬁt. It is now beyond Scientific doubt
according to the U.S.. panel that receéently won the:
Nobel Prize that there is in fact climate change
occurring. And anyone experiencing our weather might
share that opinion.

Section TR 2.6.2.8 these are conclusions,

very technical conclusions concerning site geology and
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Confining strata. Much of this leads to the often-
stateq‘¢6ﬁclusion thét.confinement must be adequate,
that the4ﬁpper and lower confinements. fBut.i£‘dQesn’t‘
say that they’re impermeable. It says they’'re
sigﬁificantly less pefmeable. It says that they are
éssentialiy impermeable. But we dispute-fhat and cite
to. even the small amounts talked. about. as being
significant.
It says thét -- I'm going to move on to
the next one.

Liguid waste, ER 1.3.2.5.2, liquid waste

.disposal, it says that ten years of excellent results '

and no serious compliance i53ues. We dispute that.
At the beginning of this contention we note that there
were at least 23 reported spills. And our position is
that there may be more spills tﬁat for one reasoﬁ or
another went unknown or unreported, for example, that
one gallon per hour leak that went on for a couple
years. This shows that the company’s repgesentations,
while they may be good intenﬁions, are not sufficient
to give anyone the kind of confidence that would make
our participation in this matter irrelevant.

The exposures from water pathways from
Environmental Report 3.11.2.1 in the first paragraph

it’s talking about the plastic liner, 34 mil. plastic
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liner. I know that even Home Depot sells 50 mil. The
ponds, it says, are not considered a source of liquid

radiocactive effluence because there 1is a leak

detection system. AﬁdAthere arelno foutine iiquid
Qischarges -— méaning planned I_wbuld think. And as
a vresult, there are vno definable water-related
‘pathways. Which is a way of noﬁ answering the
question.

Based on the informationv that we’ve
brought in the small amount of time to date, we're
showing that there is a substantial ‘possibility,
possibly a probability that there is this kind of
leakage. And we pointed to at least one very large-
inciden£ and one smaller incident of leakage. And‘in_
light of prior incidences of léakage the question
should be answered concerning water-related pathways.
What is known about the water-related pathways?

JUDGE OLIVER: A portion of the
contamination, what type of coﬁtamination? Is that
radiélogical or arsenic or? The wells that were
closed.

MR. FRANKEL: I‘'m not sure. I believe
that the 300,000 gallon leak was -of ligsivient. And
possibly couﬁsel for the company can elaborate on it.

JUDGE OLIVER: Talking about the closing
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of the wells there mﬁét‘have been ;—'sgé, the wells
are on fhe reservation.

MR. FRANKEL: Oh( those wélls_

JUDGE OLIVER:- Yes.

MR. ELLISON: This is in materials that:
unfortunately were in Ms. White Plume’s house énd
which burned to the ground two weeks agé. So wé would
like to try and duplicate those méteriais énd get that
to you.

JUDGE OLIVER: What I'm looking for to see

if there is any correlation between the'CIOSing.of the

wells, what they would do to them, if there is any

possible relationship to the ISL mining?
MR. FRANKEL: Well, the wells draw from

the Arikaree. And we're suggesting that condpctivity

_ JUDGE OLIVER: ‘Yeah, but I’'m wanting to
know the exact contamination.
JUDGE COLE: Who closed the wells?

MR. FRANKEL: Was it EPA or the Health

~Services?

MR. ELLISON: Tribal Water Program.
JUDGE COLE: Why did they close it? What
was the basis?

MR. ELLISON: Contamination.
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MR. FRANKEL; I ghink'it waé arsenic and
radionuclides, wasp’ﬁ-it?
JUDGE'COLE: 'So it was both radionuclides?
and arsenic?
MR._FRANKEL: Yes.

_SUDGE COLE: Thank you.

JUDGE YOUNG: You said thé Tribal Waﬁer‘
Program?

‘MR. ELLISON: Yes.

MR. FRANKEL: Is there anybody here from
the tribe who could give us better information?

" JUDGE OLIVER: The reasoﬁ I'm bringing
that_up, throughout you keep referring to "may," you
séy "may have" caused health effects, it "may héve?
led to the closing of the wells and etc. There’s not
a definitive statement there of the correlation.

MR. FRANKEL: Well, Judge, I realize that.
And we undérstand that these are serious allegations.
And to say definitively that those wells were closed
due to ‘spillage from the mine, we believe that they

have. But we don’'t have facts exactly that say

‘precisely that. And we know we'’'re not supposed to get

into the merits here. And so what we are saying here
is what we know and what we believe is based on the

logical process of events and common sense and the
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limited expertise that we have.
So,.you know{ I guess as cOunsél we felﬁ
that it would have been irresponsible to mé%é' a
stronger statement. ‘And ét thejrisk of cutting into
dur arguments on something like that, may versus_did,
you know, Weﬁre getting'this based on a lot of verbal
and anecdotal information that has not been proven
out. And may be proven out with thebopportunity to do
discove¥y or to do this sort‘of in;esﬁigation. I‘m
sure it will be broVen Qut. But to put it in our
public filings that we knéw wouid be released
publicly, basically we didn’'t want to get intp a

defamation sort of situation with the company. We

didn‘t know for a fact, we just know that itbmay. We

know that it’s odd and to us res ipsa loquitur tells
ué that the thing speaks for itself, that if these
wells are on the part of the reservation closest to
the site where the mining ié_occurring and it’s where
the fault runs, and that there may be a mixture of the
aquifers, and we say that there is and they say that
there isn’t, then we are saying that there is a
relationship. And we. just don’'t know what that
relationship is right now.

MR.. ELLISON: Additionally, if I might

add, this is something that Dr. LaGarry could talk to.
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Because as we put in Exhibit A Withvregard to the
sdrface spill, for example the 100 of the 300 rhopsand’
gailons that's unaeeoqntable»that'wasnft eleaned up, -
according to Drr:Leéarry's research, aﬁd he looks at
Swiqehart and others- from ;he '85 study, surface
spills = south of Pine Ridge would be transmitted
through.porous sandstones of thergallala and Arikaree
groups directly intobthe High~Plaine.Aquifer.

So here's‘a spill of this magnitude and it

“went somewhere, at least what a loeal geological

expert would be prepared to testify is_that this could o
be aAreal potentiel source for contemination of the
groundwater source for the beople of Pine Ridge.

JUDGE " OLIVER: I'think.you answered my
question.

MR. FRANKEL:  Thank you, Judge.

MR. ELLISON: Thank yod. I'm sorry.

MR. FRANKEL: That 300,000 gallon spill I

‘was informed by my client Bruce McIntosh on behalf of

WNRC that that occurred in the wintertime and that
that spill actualiy landed on the top of frozen river
water. And that it would heve been much worse and
none of it probably would have been cleaded up if it

were summertime. So that was a good luck for a lot of

people. But it shows that there are significant
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'risks,»environmental risks and potential for long-term

serious adverse impacts.
JUDGE YOUNG: Did you, if you can refresh
my memory, unless I‘'m remembering this from somewhere

else, did you make some reference to, or possibly it

_was'in the testimony that you provided, to the mining

process somehow drawing out arsenic, was there some
reference to that somewhere?

MR. FRANKEL: Do you remembéf if it was a
comment by the compaﬁy or? |

JUDGE YOUNG: I don’t know. I was
thinking that it was an allegation by the Petitioners.
But it miéht have been I might have remembered thét
from reédiﬁg that testimony. I'm not sure.

Is. that something that you‘re alleging

anyway?

. {Counsel confer.)

' JUDGE YOUNG: - Here it is: I‘'m sorry, it
was iﬁ the testimony. It’s when Ms. White Plume Qas
talking and she. says, "It’'s a scientific féct that
mining can pull other minerals and metals from the
earth in addition to the intended element. If they
want to mine uranium they also pull 6ur arsenic."

JUDGE COLE: That'’'s on page 48.

JUDGE YOUNG: Right.
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JUDGE COLEE.'Of the testimony.

- JUDGE YOUﬁG: I.Qas mis—fémeﬁbering“it
maybe as being in the.beﬁitién.-~Bﬁt ?s:thaﬁ one of
the allegations you’'re making? And_if so, what’s the
basis? Where does that come from?

MR. FRANKEL: Well, we do have paragraph
14 on page 4. It refers to uranium not arsenic. We
talk about contamination from the mining. And I don‘t
believe'that we specify all the different éiements of
that kind of contamination.

JUDGE YOUNG: Okay.

MR. FRANKEL: Let me.check.

MR. ELLISON: We do have the U.S.
Geological Survey, the NUREG which makeé reference to
arsénic, amongst other thinés, being ﬁobilized‘by-the'
in situ process. |

JUDGE YOUNG: I’'m sorry, the USGS?

MR. ELLISON: I-t’s the U.S. -- it’s the
NUREG. The NUREG refers --

JUDGE YOUNG: The CR 6870 or?

MR. ELLISON: Yes, ma‘am. And. it makes
reference to a 1979 Kasper report, with a K, Kasper
with a K, and talks about tﬁe various minerals which,
and elements which may be mobilized by this processf

uranium, thorium, radium, radon, respective daughter
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products, traée elements.
JUDGE YOUNG: What you read before; right?.

MR. ELLISON: Yes, ma’am.

MR. FRANKEL: And page 3 out of 27 of the

- petition, paragraph number 5, it says, it refers to

"CBR’'s application states that contaminants may enter

the human body through water or through ingestion of

meat, of livestock and/or fish or wild game exposed to

the contamination. It says contaminants include
radon, thorium, urariium .= and arsenic, inorganic
arsenic.

So, yes, Your Honor, those héve been.
ihcorporatedﬁby reference into this Contention B. And
so, yes, it is. part of our contention.

JUDGE YOUNG: bkay, thank you.

MR. FRANKEL: I believe that our comment
concerning the radon 222 that it needs to be:
recalculated, I’'m not sure if that i;‘in contention
anymore. I thought I saw a referencé from the NRC
Staff that since the amendment was passed that thaﬁ
was being recalculated. But to our knowledge it
hasn’t been.

And contention. finally on page 21,

Petitioner contends that there is no such thing as a

safe low dose of radiation and that the cumulative
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effects of‘tﬁése contaminatibns causes adverse-heélth;
impacts. .And the cumulative natuﬁe‘ of ’the
contamination is ‘relevant to the NEPA analysis-and
it"”s relevant to the zone of interest protected by the-
Atomic Energy Act and the parﬁs of it that speak to
protecting the environment and the pubiié’é safety.

Let me see if there is anything more I
want to shed on that.

Yeah, I'm not repeating all = those
arguments about mixing of the aquifers here but it’'s
understood that we would make them again here if.that
wasn'’'t the case.

I'm concluded with Con;ention B.

JUDGE YOUNG: All right. You didn’t have
anything to add.

Staff next.

MS. SIMON: Okay. Your Honor, again the
Staff boints té the, I won’'t repeat them égain, but
the contention'gequiremenﬁs. And we would like to
repeaf in general first that, you know, there are
allegations of .spills éﬁd leaks with no specifics, and
we just don’'t know what they're-pointing to. You
know, an allegati@n that there 1is a large spill
without anything to support ig is not sufficient.

I think since the Petitioner kind of went
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- through, you'know, page‘by page I think I will follow

the same.

"I think Judge Oliver made an excellent

point regarding ‘the question  of correlation and

- causality with respect to the 98 wells that were

closed. I‘'m not certain of it but I looked, I did

look at the report'that was provided with the Owé Aku

reply regarding the arsenic levels of homesites in

Pine Ridge. And on'pageFZ'OE that, page 2 of 18 in
that report -- - |
jUDGE YOUNG: I’'m.sorry, which report'nqw?»
MS. SIMON: ' This is the, this waé
sgbmitted it’s at the end of the Owe Aku reply. It's
the ArseﬁiéALevels Qf.Individual Scattered Homesiﬁes,
Pine Ridge Reservation. And we were given not the
whole thing, I think three pages and a map.
 JUDGE YOUNG:  Go ahead. I;ll find it.
MS. SiMON: .Okéy. Again I.caﬁ’t say fér
certain that this is the closing they referred to but
I do note that the report says that 123 wells were
identified in this searéh and 25 were either no longer

operational or were abandoned in place. 123 minus 25

does equal 98. And so there’s a good.possibility that

this is the closures they’'re referring to.

Also, this report does indicate that what
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] happened here was that the EPA changed . the maximum

level of arsenic that was aliowable in'drinking'watef.

And as a result of that they went through. all the

'wells'and they identified wells that haakonce been

okay by the old standard and now‘were no longer okay..
So'I'qut'want to point that ouE tﬁat it doesn’t
necessarily pbint to any contéminatidn coﬁing'from
elsewhere, if this is indeed the closing that they’re
referring toﬂ
And.agéinlthe distance to the reservation,
even the closest part of the reservation is I believe
at least‘40 miiesd And it’s important to have support
for a reason of a way that that water or that arsenic
or whatever the contaminant is can get from the ‘site
to any of thosé‘wells. And SO, again, we reiterate
;he Petiﬁioner has to provide an explanation of why or
of the basis for their contention that water,
contaminated water is getting to the wells on the
reservation.
' With respect to the liner leaks, this is
a very good indication why the rules 'require an
explanation. Because if you look at page 4-15 of the:
environmental report which is where the Petitioners
took these phrases, it’s completely out of context.

They do say, it is true that the report says that
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these small leaks are virtually_unavoidabléAsince-the

liners are exposed to the elements. But " what the

-Petitioners did not point to was that there are two

liners, the inner liner, which is the one exposed to

the elements, and another ‘liner beneath it, the outer

liner.

The paragraph goes on tdAstate in none of
these situations was the shallow groundwater affected
since the outer pond liner functioned as désigned and
prevented a release. And éo, again, it seems‘that
throughout this petition if the Peﬁitioners_are simply

pulling phrases and paragraphs that seem td'support

‘their contention without considering the context and

other information that goes 'againét it that's
something that needs to be cpnside:ed.

I addressed the excursiéns in discussing
Contention A. And I just wan£ to point out that just
because the meaning of an excursion to the Petitioners
might be one thing, the meaning 6f an excursion as
defined in the technical sense is what it is. And so
I think that’s all I need to say about that.

With.resﬁecﬁ to climate éhange, nothing in
the regulations in Part 40 or Part 51 require that
climate change be evaluated in the environmental

report. So we would consider that potentially a
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challenge to the regulgtiohs which are insistihg 6hét
that be a requiremen;.‘

JUDGE YOUNG: ‘To which regulationé?

MS. SIMOﬁ: In Pért 40 and Part-51. Part
Sl -eSpecially‘ describes what the contents of the.
environmental report hés to be. Ana that would be
51.45 I believe.

JUDGE YOUNG: Okay. For any environmental
report. Okay.

MS;'SIMO&: Right.

The issue of the disposal weli. The
disposal well the Staff isn’t exactly sure how'deep it
is but the disposal Qell is a deep disposal well which
is at least a thousand and potentially several
thousand feet below. The Applicant probably can speak
to thaﬁ. But this is a deep disposal well which is
Way, way below any of the aquifers that we have been
talking about today. 'And, therefore, it’s virtually
impdésiblé that any leak‘from that‘deep disposal well
would hgve an effect on anything.

The fact. that the sité drains into the
White River for purposes of surface water drainage
that would be a concern. But, again, the Applicant --
I mean the Petitioners, I'm sorry, have not pointed to

any support for why the monitoring and the protections
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that the Applicant has discussed in their reports
would be inadequaté. They haven’t challenged the -

inadequacy of monitoring of any of the design of

"evaporation ponds or other structures that provide

that protection for surface water.

With respect to the water supply.to‘the
community, the Créwford water supply, as i stated
eaflier, is upstream and so that wouid not be affected
by the site. And any contentién about water supplies
of other communities .such as the reservation or here
in Chadron go back to £he point that there.is.no
support for the contention that water is in fact being
released bffsite or that it’s moving in this plume
through the aquifers.

The issue of.water in the exempted~aqﬁifer
not being used as drinking water again has to do with
the EPA and state regulations regarding exemptea
aquifers. And that’s really a determination that they
make and not one that the NRC makes.

And finally --

JUDGE YOUNG: But that is mentioned in the
application; right?

MS. SIMON: Yes. I think that’s for
information, vyes.

And finally, the contention that there is .
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no safé'dOSé of rédiation is an»éttack Qn'thé NRC.
Regulafion 20.1301(a) which stateé,é'maximum public
dosé bﬁ'lOO miliirem périyeaf.

So again  just .to summarize, you know,

these bases that the Petitioners have provided. for

supporting their contention are simply insufficient to

"support‘admissibility'because they do not explain, the

misinterpret or take out of context statements in the
applicatioﬁ and they really doﬁ;t point to
inadequacies in the application that are éuppo?ted.
That’s all I have.

JUDGE YOUNG: Thank you. Mr. Smith.

MR. SMITH: Thank you. Ivdonft have a
whole lot to add to ghat.- I think the Staff coverea
most of our responses. I would just<m§ybe explain a
couple of thingé briefly for context.

One is the aquifer exemption process, and
that’s something that the EPA or the Stéte of Nebraska
has been delegated the authority to do that. And when
you designate exempt an aquifer that-means‘that it can
never again be used as an underground source of
drinking water. So and you’re ekemptiné a portion of
an aquifer and so even if someone else uses a portion
of the aquifer many miles away or nearby, that

particular portion of the aquifer can never be used
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for an‘underground source of drinking water again.
There’s an entirely separate that process that. goes

into that and there are various requirements that are

-involved. And that is a prerequisite from a

regulatory perspective before any mining will:take
piace at the North Trend site.

So it is mentioned in the .application
because it is imﬁortant as to whether or not the
project goes forward but .it is not an issue that is
within the:scope of the NRC aspect of the proceeding,
it’s sométhing the NDEQ works out.

And then with regard to the 300, 000 gallon
leak thap’s_referenéed in the facts in the applicat --
or in the petition there was not a surface spiil; that
was a spill into the shallow agquifer that came from an
incomplete casing, a problem with the casing of the
well. And that was into the shallow aquifer. And so

that aquifer was actually pumped and treated and was

fully restored to baseline water quality and not just

the secondary standards but> all the way back to
baseline water quality. So there were no long-term
impacts whatsoever from that leak.

I that demonstratés just additionally'that
there are processes in place to control any excursion

which in the history of the current facility have been
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few.and far bétween. And those that have been they

" have been able to respond to quickly. and reverse any

problems before they migrated offsiteIOr_even’out of

‘the mining area.

Thank you.

JUDGE YOUNG: All right. Any quick

follow-up on that one?

MR. FRANKEL: Just a couple, couple
points. NRC counsel said that duf assertion regarding
the spills and leaks is not supported at all, and yet
it was admitted in public testimony and we understand
it has'occurred, SO.

The climate change, we’'re not challenging
any regulations on that.’ The.regﬁlations Say‘the
effect .on thél environment has fo be considered.
Climate change_is part of the-en&ironment.

JUDGE YOUNG : In.whiéh regqlaﬁion again?

MR. FRANKEL: I beiieve~the ones‘that the
Staff was réferring to, the ones that tie to NEPA,
51;45 is one.of them.

JUDGE YOUNG: Okay.

MR. FRANKEL: But then there was the --

was, it Part 40 and Part 50 that were referenced?

JUDGE YOUNG: Let’s see. What part did
you reference?
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MS. SIMON: it was Part 51.

JUDQE ' YOUNG : Part} 51. The ‘ééperél_
environmeﬁtal secﬁion. | |

| MR. FRANKEL: 4 Right, the general
énvironmental section.

JUDGE YOUNG: Okay.

MR. FRANKEL: What we;re saying is that
common knowledge is that climate change is part of the
environment. And we’'re not saying there neéds té;be
a special regulation that'says there is a new headiné
called climate change, fill it out. What we’re‘safing
is the regulation should have been interpreted in -
light of existing, current known information.including
the impact of climate change on the environment.

And there’s discussion in the application'
concerning tornadoes,.concerning flooding, concerning
efosion, soil disturbance. And all those things are
materially affected by climate changé,

One last point, well two. On inadequacy
of monitoring we have said that the monitoring 1is
inadequate. The environment includes wildlife. There
is no ecological monitoring. So what we are saying is
is that there is inadequate monitoring to fulfill the
regulations concerning the envi;onmental disclosures

to enable the environmental assessment.
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Then finally, we just heard that once the

water is used for mining it  cannot be wused for

drinking. In our view that completely negates the

analysis involving net consumptive use and cycling

water and these sorts of things because the primary

use for water on this planet is drinking, and that usé
is prohibited immediately after thg_,Applicant’s
activities and operations interact with that water.
And in our view that’s complete consumption of.9,000
per minute and another 4,500 gallons per minute to:ber
consumed in the sense that it can no longervbe usgd.
for drinking water by any other person under these
applicable laws. |
That‘'s all I have  for rébutting< on
Contention B.
- JUDGE YOUNG: All riéht. Well, it’s about
a quarter to 5:00 so Why don;t we 'move on to
Contention C and see where we get on that one.
'MR. ELLISQN: ~ We note from referring to
Technical Report 2.4.1, Historic andlArcheological andv
Cultural Resoufces, as well as Environmental Report
3.8 on Histéric and Culturél Resources, there’'s
referenced to -- as well as Environmental Report 4.8,
there’s references to the location of both historic

and prehistoric sites. Now, at least according to the
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information that was disclosed in the technical report
and‘environmentél repoﬁp‘it appéars thaﬁ most of the
sites are in the close proximity but 6u£side of the
immediate operation aréa. ﬁowever{ it7is'noted that
artifacts and some other sites were found within the
general area.

".From. what We heard. earlier from. the
traditional chiefs as well as the cultural resources
part of NEPA, thevNational_Historic Preservation Act,
the Indian Religious-FreedanAct, the U.N. Declaration
on the requirement of consultation with traditional
governments, and the:lSSl‘and 1868 Treaty we feel that
when CBR basically said they don’'t need to do any
further studies, that_they'concluded that ;here were
no impacts or no adverse effects. on these historic
propérties we feel that they.were noi really quaiified
to make such a decision. And that éspecially where
there shéuld. have been consultation with the
traditional indigenous. leaders within this area as to
the important of those sites that was not condﬁcted.

And we feel that it should have been. We

feel that this is a major omission with regard to
protecting religious and cultural rights of the Lakota

people. There 1is a lot of historic events that

happeried right in this immediate area, from the
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signing'éfvthe 1868 Treaty, the assaSSinatién_of'Crazy
Horse. There are -- thi$ is a historically'what is
referred -to éé seems like_Indian, iﬁdigenous stuff
gets ;eferﬁed to as pfehistory and then since the
settlers came it's referred to as history. For all of_
the peoples in this area thefé are impo;tant resources
in this.area that involvelghe two major peoples here.

And ‘to simply Jjust say "no fﬁroblem"
without appropriate consultaﬁion.with.peéple who Would.
be in thev know, especially as required with the
indigenoﬁs population under U.N. declaration on
treatieé we feel is an issue which is germane. It is
something that if this expansion was not allowed we
feel_thatAit would certainly . -- we dispute the lack of
any importance of need for further analysis. If this
expansion was not allowed or this new'site was not
allowed it would certainly protect those resources as
they still exist. We feel there are, as we heard
around the noon hour, experts that are available who:
have not had a chance to examine these sites. And we
feel that, therefore, there should be, this is a
contention that should be further explored at a
hearing. |

JUDGE OLIVER: One question. When the

Nebraska State historical preservation officer makes
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a determinatidn ‘does .he follow  through withi‘that—
procedure: do you know?
MR. ELLISON: No.
| JUDGE. OLIVER: He does not? -
MR. ELLISON: No; I mean often-does‘ndt
occur.

JUDGE OLIVER: Because here somewhere in

. all of this paper thefe is a comment that he felt that

at least it shouldﬂ’t qualify for the historical
preservation. - | -

MR. ELLISON: One of the difficulties that
the Lakota traditiOnal'communify continually finds is
the ‘lack ‘of consultation. And we feel the
consultation is mandated. And Qé feel that beqause
éspecially-since sites were identified és prehistoric
sites thé Lakota look.at these Sites.differently than
an archeolégist might. and in order to»'brbtect
cultural and religibus sites of significance they
certainly.neéd.to be examined to see whether.they are.
And there needs to be input from people who would
know.

And I‘'m not aware of any consultation with
the traditional elders on Pine Ridge as to the
potential significance of even some of the artifacts

that were found.
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"JUDGE YOUNG: Are there- any specific

tréaty'provisions or laﬁ or regulations that spell out
the extent and'nature of the coﬁsultation that you're
aware of?

MR. ELLISON: Well, I’m'awa;e it’'s not so

muCh»from the treaties because under the treaties this

area would still be part of. the treaty land. But

under the U.N. Declaration of last year this
cénsultation is required with regard to anythihg that
mighﬁ atfect any resources that are within historic
and ancestral 1ands,.let alone treaty lands.

I believe that NEPA also requires a
certain amount of cultural resource communication.
And I know it has been argqed in the pést, as does the
National Historic Preservation Act, one of the things
that indigenous people have for decades now been
claiming is that federal agencies have been ignoring
them.

JUDGE YOUNG: Right. And I guess what I'm
wondering about is whether there is any -- I ge£ the
sense that it’s looking ét what's reasonable and that
there is not necessarily ahything that spells out the
exact parameters of it, it’s a question of what's
reasonable.

MR. ELLISON: I would agree. And then the
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question is whether there was input.
JUDGE YOUNG: Right.

MR. ELLISON: Certainly if there was none

JUDGE YOUNG: Right.

MR. ELLISON: ;— and there-doesn’t appédr
to Be~any, and there doesn’t appear to be any plan to
do any further inquiry, that that -would not be
reasonable. F

MR. FRANKEIL: Jl;lst to add tlo'that.‘ Thaﬁ
UtN. declaration does require the states take -- state
meaning the U.S. Government to take appropriate
measures to mitigate adverse environmental, economic,
social, cultural or spiritual impact; The --

JUDGE YOUNG: Could you give us the cite
to thaté Where? |

MR. FRANKEL: Certéinly. This is General
Assembly Resolutiéﬂ A/61/L.67, September 2007.

And SO-appropriate measures to mitigate
adverse economic, environmental, . social, cﬁltural,
spiritual impact. The nature of that coming through
as federal law of the United States brings it within
the zone of area germane, zone of interest protected,
as . does the Atomic Energy Act provisions ‘for

protecting the interests of the public of which the
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.Native.Americans arévpart.

And, specifically, there is a sentence

that we are disputing in the -- it’s a conclusory

sentence in ER 4.8,'abQut halfway down} where the
company says on page 23 of 27 of the petition, "These
resources, " meaning these historical resources, "“are,

not likely to yield informatidn important in

prehistory or history and are considered not eligible

for the National Register." Well, the detérhinatiqn‘
and our dispute listed ﬁere as a contention in bold it
says that we submit the company is not gualified to
make any'éuch determinations about thé significance of
these items or this camp and that these elders should
be consulted.

I waé ponsulting'with one of the Lakota
who are connected with Slim Buttes Ag. Dév. Corp. and
it was explained to me that since time immemorial
wherever springs would come up plants woﬁld grow,
attract the animals, the four-leggeds, -and those
attract the two-leggeds. And these camps are very
significant. And these camps have been there. And we
don‘'t know the legends that tell wus whetheg» a’
particular camp, maybe even this camp here, has some-
relevance to a very well known Lakota myth or Lakota

legend where it would be an extreme impact. We just
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don(t know.

What we dispuﬁe is the company having no
authority or qualification to make that,&eterminatidn.
And that’s the basis. That's basiqally‘it. Thank
you. |

JUDGE YOUNG: Okay.

MS. JONES: In addressing their claims
about the prehistoric Indian camp, because that seemed
to be‘théir primary contention -- -

(Counsei stands.)

JUDGE YOUNG: Thank you.

MS. JONES: Excuse me; Sorry. I always
think that m? voice carries.

.JUDGE YOUNG: It does on the phone but in
this room it does not.

MS. JONES: - I; doesn’'t carry.

JUDGE YOUNG: Right.

MS. JONES: Okay. As far as théif-claims
about the prehistoric Indian camp I‘m going to address
that first because that seemed to be what their
contention, at least the original contention, that
seemed to be what it was focused on. And even the
bases that they provided, that bases also as well.
seemed to be focused on the prehistoric Indian camp.

And so to that extent I could not find any
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information'in thé Applicant’s application where they
mgke conclﬁsigns that that‘particuléf Sité‘was not -
significant. So I just want to bring thét oﬁti

"Also, too, I want to renew my ijegtibns

as far as the -Laramie Treaty and what its

.applicability is in this process. Aand also, too, any

additional testimony that we. have heard today thét
they are also using as a basis to support their
gontention I just want that to be noted -for the record
as weli. )

And so in looking at their claim regarding
the Indian campsite I could, again, aside from the
Laramie Treaty'-they qited no real authority to
deﬁonstrate. ﬁhat that 'is a requiremént’ in this
particular, that ‘that i; a requirement ‘in this
particular process. And they didn’t really explain to
what exgent ~that information, if there is a
consﬁltatibn, -how it would contribute to the
ipformation that’s been provided in this particular
application.

| The Applicant did provide information
about the prehistoric Indian campsite. In fact, they
said that there wasn’t very much information about it.
They also apparently sent letters to several tribes,

including the Oglala Sioux Indian Tribe, basically
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requesting_any concerns that they may have about the
proposed operation.

And let me go back and s¢r£ bf‘cofreét
something that I said. There isJa-requirement gnder
fhe Natiénal Historic Preservation Act that any
potential aréheological sites be taken into
consideration. So I juét want to correct myself on
that.

And éo as far‘as theii»claimS'abbﬁt ghe
other artifacts, .again their .original contentions
weren’t really focused on that, it was focused on the
prehistoric Indian camp. But to the extent that they
are arguing that these additional archeological sites
that somehow that there is,aAconsultation that should
have taken place, I would‘say that the NRC has not
gotten to the point . of .actually looking at that
partiCulaf piece of, particular portion of the
application. It’s_our, it’'s my understanding that in
observing section iO6 for the National Historic Act it
is part of our process to take a 1look at the
information that the Applicant has provided. It is_
part of our process to consult with the state historic
preservation officer and to make assessments with
regard to their findings and what’'s listed as a

historical site according to their data.
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But we also as part of our process we also
have to potentially 1look at - the. possibility of

consulting tribal historic preservation offices. 2And

" so that is actually part of our process. But in this

instance we are not quite there yet beqause the,
again, the.NRQ has not quite,gétfeﬁ to that part of
their review. But where we are right now is in
looking at the contention admissibility‘of Coﬁtention
C. And again, they haven’t. really provided any.
information to really dispute what's in. the

application, they’'s just basically made very general

'statements about what they think should happen in the

way of consultation.

And again, as I said earlier, that ié
sémething ﬁhat'the NRC 1looks at és bart of their
prbcgss in . looking at section 106.

JUDGE YOUNG: Let me just interrupt you.

The NRC does look at it. And depending on what the

‘NRC does then that might be enough for more

contentions, for example. But it seems to me that
what they are arguing here is that what was done was
not reasonable. And so the dispute is whether or not
the, I guess-whatevgr contact was made without any
follow-up was reasonable. And they are saying that

that was not reasonable so that would be the dispute.
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MS. JONES = : I undefépand. But
unfortunately I déﬁ’t hévé a response for that othef
than to séy that again they.havenﬂt really pro?ided
any information as ﬁo what ih'the application they are
disputing, you know, in terms of what information_has
been provided. So while they thiﬁk that that may not
be reasonable, well, I suppose that’s their opinion.
But I think that there was a process here that the
Applicant_wés atﬁemptiné to follow under section 106.
JUDGE YOUNG: The section‘that'they.quote

is this section ER 3.8 where they talk about the
follow-up. And pheir dispute is that what’'s described
;n the application‘is not sufficient, as I understand

it. And the NRC may come in later and you may reach -

MS. JONES: | Right.

JUDGE YOUNG: -- the same cdonclusion, ?ou
may reach a different conclusion, but the contention
is that what was done was not reasonable basically.

MS. JONES: and I WOuid say to that I
think they need to point out a specific authority.
They need to point out something that demonstrateés
that that was not sufficient. And they just havep’t
done that. |

JUDGE YOUNG: Are you aware of any law
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that defines what.the standard is?-
MSi JONES( As far as?

JUDGE YOUNG: As far as what needs to-be

done in terms of the amount ofbcoésﬁitétion. It

sounds as though'itfs a reasonableness sort of case by

- case inquiry.

' MS. JONES: Okay. I will have to talk. to
the Staff about that.

JUDGE YOUNG: Right. If you know. That's
ﬁhe same questibn I asked them.

MS. JONES: Right. 1I’d like to consult
with them --

JUDGE YOUNG: Sure.

MS. JONES: -- so that I don’'t give you an’
incompiete or inaccurate answer .

(Counsel and Staff confer.)

MS. JONES: I consulted witﬁ the Staff aﬁd
théy tell me that the process typically.is that they -
will, they do the followfup. They will --

JUDGE YOUNG : I'm sorry;vwhat?

MS. JONES: The Staff, they do a follow-up
on the information submitted in the application --

JUDGE YOUNG: Right.

MS. JONES: -- with regard to any

historic, any potential historical sites.
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JUDGE YOUNG: Right.
MS. JONES: And so they do the fqllow—up
wiﬁh the state h;stéric preser&atioﬁ officer.
JUDGE YOUNG: Right. |
" . MS. JONES: 'Théy'sénd letters. &nd they
also potentially send letters ——_I_think'I outlined it
a little bit earlier -- they also potentially if they
detgrmine in lookingiat the information that they do
have that it is necessary'to coﬁsult with the tribal
histbric preservation officers.then thef follow-up
with them as well.
JUDGE YOUNG: Right. But I mean that’s
hbW‘—f I mean when the NRC does its environmental

evaluation, whatever document results it sort of

- supersedes the environmental report of the Applicant.

MS; JONES: Yes.

JUDGE YOUNG: But uﬂtil the NRC has done
that the basis for any contention would be the
environmental report of the Applicanf.

MS. JONES: That'’s correct.

JUDGE YOUNG: So I don’'t ;hink that the

fact that the NRC comes in later forecloses a party

from raising a contention about the Applicant’s

environmental report.

I guess the other thing, I said the
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reasonableness of the follow-up and - I think aléb}

mentioned was the important issue regarding the other

res@urbes_l guess 1is the right word to use.

In ény event, go ahead, you can finish
your argument.

MS. JONES: Oh. Well, actually I was, I
think I was done.

JUDGE YOUNG: Okay. Mr. Smith.

MR.‘SMITH; 'Thank you.

Well, I think first we would agree with
the Staff that there hasn’'t been any evidentiary
showing here that there are impacts or issues that
weren’t considered that should havé been considered.
They said ;hat Crow Butte 1s not authorized or
qualified>to make these determinations. In fact,.Crow'
Butte didn’t make these determinations, they had a
qualified archeologist who submitﬁed. cultugal
resources plans to the state SHPO. That was apbroved
by the SHPO. There was also --

JUDGE YOUNG: State?

MR. SMITH: State historic preservation
officer.

JUDGE YOUNG: Thank you.

MR. SMITH: The SHPO. Sorry.

Then they sent letters identifying the
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nature and location of the proposed project to the

Nebraska Commission on Indian Affairs, to l3 tribes.

And also apparently about 50 letters were sent to

other various tribal leaders soliciting input on the

‘projeét‘or help identifying any proposed impacts. .

They made follow-up telephone calls to

verify their letters were received and see if anyone

-had any questions. There were no concerns identified.

With regard to the actual assessment that
waé performed a few sites were found. But both of
those sites again were outside of the assessment of
the area, outside of the area of the North Trend
project where‘ there 1is actually going to be aﬁy

activities taking place. So there is no evidence, no

indication of a dispute as to whether are there going

to be any impacts on cultural_reéources at the site.

With feéard to compliénce'——

JUDGE YOUNG: | I'm sorry. What abo’u_t; Mr.v
White Woman’s question about the effect of the project
and what?

MR. SMITH: Yes. So those, he discussed_
that with,Crow Butte Resoﬁrces-and there were no other
issues identified. I mean he called-té --

JUDGE YOUNG: What was the -- what

happened after the call I mean?
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MR. SMITH: So he calls and saYs tell me

a little bit more about the project. What are the

possible .impacts on water issues? 2And he discusses

that with Crow Butte. Ana they disdussvthe project
and apparently his concerns were addressed. There was
nothing else, there’s no follow—up-action.néCéséary
either oh his part or on the part of Crow Butte
Resources.

And that’'s a similar process, the same

process actually that the NRC has to comply with under

theé National Historic Preservation Act. That ‘s
exactly what they will do. They will consulf with the
state historic preservation officer. They will send
out- letters to tribal leaders. And.then they will
respond-to aﬁy comments and see whether any sites were
{dentified. So —-

JUDGE  YOUNG: Well, .IV guess what I'm
wondering is you say apparently his concerns were
addressed but it’s not listed in the application that
they were.

MR. SMITH: It just says he discussed,
called to ask if there were, what the proposed project
might have on water quality.

JUDGE YOUNG: No other tribal concerns.

were identified?
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MR. SMITH: Were identified, right.

JUDGE YOUNG: Period.

MR. SMITH: ' Period.

JUDGE YOUNG: And there’s né référence to
any discussion or addressing that. I think that’'s one
of the things that’s being raised.

MR. SMITH: There’'s noﬁhing else to

discuss. I mean his concerns were addressed. You

‘know, could this be in the nature of a fact finding.

JUDGE»YOUNG: How do you tell that they
were addressed from reading this?

MR. SMITH: I mean that we wrote the
application. The apélication is based on the facts.
This ié a statement of fact. This is what happened.
I'm not sure that there is anything else to add to it
other than he, Hafvey.White Woman called and spoke to
the Crow Butte. That’s a stateménﬁ of fact, that’s in
the nature of a consultation. And again that element
relates to the impact of the project on water quality
not to cultural resources.

JUDGE YOUNG: So the question is there was
no sense that there needed to be another sentence
saying what you just said which was his concerns were
discussed and addressed to his satisfaction or

whatever the wording might be?
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MR. SMITH: Well,.this}is>a section on
historic_and archeoiogical and cultural rgsources.

JUDGE YOUNG: Right. °

MR. SMITH: ~His question was about water
quality. |

JUDGE YOUNG: The reason T ask  the
question is because you‘said épparently they were
addressed. And I was wondering how you drew that
conclusion sincé it didn’t say that. That was simply
nmy question. It was baéed oﬁ your étatemént.

MR. SMITH: Right.

JUDGE YOUNG: And looking in here to see
where you weré reading that étatement from and not
seeing it.

And I guess the other thing is could you
address the issue that they raised ébout the
importance of the resources thaﬁ'are listed not_being
likely to yield information important?

Mﬁ. SMITH: Actually that information
comes from the cultural resource inventory which was
prepared by architects, a qualified architect which
was submitted to and approved by. the state historic
preservation officer. So that’s notAan assessment
that Crow Butte made, that’s an assessment that was

made by a qualified expert. And there is nothing to
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suggest that those statements are inaccurate.
JUDGE YOUNG: LetAﬁe just ask, and you may

not be the dne to ask this. You may notrknow-the

answer. Maybe the Staff would know this. .But in a

situation where you’'re talking about tribal issues are
there any standards on when the -- is the national or

the state historical, whatever the term you used was -

ﬁR. SMITH: SHPO.

JUDGE YQUNG: -- is-that'the person Qho is
sort of the end, who has the authority to make all
those detérminations?

,MR. SMITH: Yes.

.‘JUDGE YOUNG: 1Is there never an exqeption
for tribal issues? I know in some states tribal
issues might not come up. Is there any exception? I
know that it’s not unusual té see 1in environmental
reports references to consultations with‘tribes. So

I'm wondering whether there is some?

MR. SMITH: Well, the overlap between_the

two is this: there’s the National Historic -
Preservation Act, Section 106, which requires
consultation on natural historic -- with regard to:

cultural resources.

JUDGE YOUNG: -Right.
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MR. SMITH:- That process is a legal

requifément_that applies to the federal government

when they are approving projects.

JUDGE YOUNG: . Right. lRight.

MR. SMITH: So that’s the law.

JUDGE YOUNG: Right .

MR. SMITH: That sets the framework for
theselresponses.

JUbGE YOUNG: Right.

MR. SMITH:‘ What that authorizes is aé_
part of an agency’s complying with phe.NEPA process
they do that consultation through the NEPA process.
That satisfies the National Historic Preservation Act.

JUDGE YOUNG: Right.

MR. SMITH: So if you comply with NEPA
you've éatisfied the obligation under section 106 of
the National Historic Preservation Act. = Those
requirements are that you éonsult with tribes, tribal
governments in the potentially affected area, send out
letters, follow up to make suré they respond.

JUDGE YOUNG: Now wait. How does that
relate to the consultation with the Nationél Historic
Preservation Act?

MR. SMITH: Two parts. One is you consult

with tribes. And the other part you have to consult
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with the state historic preservat;on.éfficer._

JUDGE YOUNG : Okay.

Mﬁ; SMITH: _Becaﬁse th¢y ére.£he person
who maintains the soft of maéter;-invéntofy of
axcheoloéical or cultural resources in-a sfate. And
s0 by consulting with them they look at their list and
then‘they respond to the federal agency‘wifh we’ve got
this list of sites in this area,.here’s”the potential
historic sites that might be'affected.- And if Ehere
are potential impacts Ehen the SHPO's roie is to help
wqu with the NRC and other parties to mitigate those
impacts or avoid the impacts or do whétever might be‘
necessary.

JUDGE YOUNG: Okay. And then how does the

tribal part come in? Because the reference is and the

_statement about the importance, the sentence preceding

that do talk about plans, shirt point fragment, shirt
core, some things that would- be “history" after
settlers came --

MR. SMITH: Right.

JUDGE YOUNG: -- and some that would be

"prehistory" involviﬂg --

MR. SMITH: The substance of that is sort
of irrelevant to the process that’s the requirement to

comply with the National Historic Preservation Act.
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JUDGE YOUNG: - Right. But- you said that

‘there was an overlap, that there were two different

parts. One related to consulting with tribes.
MR. SMITH: Yes.

JUDGE YOUNG: And so my question is what -

- I'm reading this statement and I‘'m reading what you

said as saying that the state historic preservation
officer has the authority to make this determination
about impbrtance.b I thought I heard yQu-Say that.

MR. SMITH: Right.’ | .

JUDGE YOUNG: My- question was what gi&es
the authority td thét officer? And when does the
authority of a tribal officer come in under the other
part relating to tribal consultation? |

MR. SMITH: The authority there’s no,
there’s no -- #he way the law is itfs process orientéd_
thaf-you consult. And so that is tﬁe sending of the
letter and then the tribes respond or don’t, SHPO
responds or doesn’t. And that if4there’are potentié}
impacts then you move to the next. step. But here’
there were no impacts identified, so tﬁat’s the end of
that, of that process.

JUDGE YOUNG: Okay. So but my guestion is
the person that made that determination you’'re telling

me was the state historic preservation officer. And
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- my question is why is it considered that the state

historic preservation officer had the authority to

: make the determination on the issues that Were.related

to tribal concerns? The contention has to do with'the
expertise authority of tribes or tribal authority to
make determinations like this as opposed tb or méybe_
in addition to. |

MR. SMITH: Right.

JUDGE YOUNG: But certainly the contention
has to do with the tribal people’s authority té make
those determinations. So-that was the question: where
does that come in? It doesn’t look like it did come
in‘in that determination.

MR. SMITH:  Well, 1in- here, in this
particuiar set of circumstances it doesn’t becagse no
one from thé tribes responded to the letter and
identified poteﬁtial cultural or archeological
resources 1in the area of the project.A They didn’t
respond to the consultaﬁion} Sb that they didn’'t
avail themselves of the opportunity tob make a
determination. That’s-all there is.

JUDGE YOUNG: So if they don’t identify
them there is no follow-up to say we are aware of this
prehistoric Indian camp, do you have any comments on

this information?
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MR. SMITH: I'm not sure of that.
JUDGE YOUNG: If it’s not identified by

the tribe then th¢~tribe you’‘re saying has ‘no right

to?

MR. SMITH: It’s not thaﬁ it's ﬁot
identifiéd.»v It’s they’'re told that here 1is. the-
préject.

JUDGE YOUNG: Right.

MR. SMITH: Are there any potentiél.
impacts that you’re aware of in the aréa? But there
is another assessment that goes on with the relation.
with the SHPO and the qualified archeologist. And
those proceed down different paths. It's a
Consultatipn which is here is what we are goiné to do,
do you have anything go say back. And if there is

nothing back then that is the end of the process,

_therefs.nothing more for the applicant to do there.

They(ve respohded.

JUDGE YOUNG: So once you found out this.
informaﬁion about the Indian camp ana<the shirt core
and the shirt point fragment was that information
shared with the tribe so that they could comment on
that information? And are you arguing that it should
or should not have been and they would have any right

or not a right to comment on that?
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'MR. SMITH: It‘’s not that there’s a right
or not, it’'s a matter of was there a lack of

compliance, dispute of law or fact here. And there is

no in terms of admitting a contention on this issue.

. There’s no --

JUDGE YOUNG: Okay, but my question was .’

MR. SMITH: -- area of law --

JUDGE. YOUNG: Hold on. My question was
did you feel that you had any resﬁonsibility under any
sténdards( and if so; what, 'to provide that
infOrmation or not? It sounds as though what you're
saying is that you Eonsult once.A And you say we're

going to do this project having to do. with ISL miﬁing,

‘do. you have any concerns? And you get back

information. And you may get information from thé
state historic preservation officer that identifies
sites or resources that may be related to tribal
issueé.'

MR. SMITH: Correct.

JUDGE YOUNG: But that then there is no
responsibility té go further and say in doing this
project we have come across these resources, this’
information, provide that information to the tribes
and give them an opportunity to comment on that

specific information that you’ve gotten-?
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MR. SMITH: I don’'t believe there ié ény
legal, factual requirement to do that here. And there
is no evidence that there would be any different
conclusions_if that was done. 1 thihk»that’s the
primary --

JUDGE YOUNG: So basically would you agree
it”"s sort of a reasonableness determination then?

MR. SMITH: I think _it's a process-
oriented -- it’s a process that an applicant must go
through.

JUDGE YQUNG; Right. The question is, is
it reasonable to have arprocéés that asks, says we’re
going to do this project and we want your input about
this project. And then you get input from the state.
historic preservation officer saying there’s an Indian
camp here,. there are these resources that we’'ve
identified, some of the ‘resources have to do with
tribal history. You're saying that the process, it’'s
reasonable that the process does not inélude the step
that says you go out and contact the Indian:tfibes and
say we have become aware of these resources, this
Indian camp, do you have any input that you would like
to offer on these things?

MR. SMITH: I think it‘s, well, it is more.

than reasonable or it 1is reasonable to do what'’s
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required_by the law{. ]
.JﬁD¢E YOUNG: That is the questiéh: what>
is required b§ the law? |
FMR. SMITH: And‘és to what Applicaﬁt has -

done here‘is more than what’s required'ﬁy the law:

JUDGE YOUNG: Anything further?

MR. SMITH:. No, ma’am.

JUDGE YOUNG: Okay.

MR. ELLISON: Not if you Cqﬁsider what's
required by thé Declaration of Rights of ﬁhe World’s
Indigenous Peoples péssed by the United .Nations
because it requires informed consent. It fequirés
consultation and cooperation in good --

JUDGE YOUNG: -You said informed consent?

MR. ELLISON: Informed consent. It
requires. consultation and cooperation :in good faith.
It --

JUDGE YOUNG: I'm sorry, I'm having a hard
time.

MR. ELLISON: In good faith.

JUDGE YOUNG: In good faith.

MR. ELLISON: Yes, ma’am.

And it requires an effective mechanism for
dealing with potential impacts on cultural and

spiritual matters.
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And we would submit that your questions

were totally correct.'_Once items, artifacts were

found, once this camp was found that in order to be

acting in good faith because to . presume that

indigenous leqders, Lékota indigenous leaders would
know of every artifact of every camp, and as Mr.
Frankel> alluded to earlier from some of the
information that we have»from the traditional chiefs
who were here about camps and their springs, etc., it
would seem to me that sending out a general statement,
"Hi, we’'re doing this in situ mine,‘ you got any
issués?" is a whole lot different than saying we found
some specific- things that aré clearly:indigenOus in
nature, whét‘can you tell us about thié? What are

your concerns? What . is your information? We think

‘that the U.N. declaration at a minimum would require

that .

and this, really what is being argued
against that seems to be the typical problem that
traditional elders have had in trying to be able tob
give 1input and to preserve and protect the -- you
know, we get down to what is good faith? What is
reasonabie? What might be in compliance with NEPA or
the National Historic Preservation Act? There are

conflicts there. And we submit that there are
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conflicts.

And we heard today that the traditional
chiefs were not consulted. Harvey White Woman works
or worked at the time for Fifth Members, part of the

Executive Council of the tribe. Part of the concerns

‘were around water. I would submit that there is no

evidence of any -- that the locations of the camps ana
the artifacts were ever made known fo the Lakota
leadership and thatf therefore, they were not, it was
not reasonable, it waé ﬁot done in good faith as
required. We feel that this is the dispute. And we
feel that it 1is a dispute that- inA ER 4.8 that
resources not likely to yvield information important in
prehistory. Well, if you aoﬁ’t tell people that you
found something how can you get input as to what is
important or not? And to say that no fgrther cultural

resource is recommended, it sounds like an absolute

minimum was done to try and get input. Nothing
specific about these items. And that is certainly
unreasonable.

MR. FRANKEL: Specifically what this says
is that Harvey White Woman called. It doesn’t say if
he called and left a message, it doesn’t say if there
was a discussion, it doesn’t say with whom that

discussion may have occurred. So we're getting a lot
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of attacks on us that we haven't provided evidence,

A but we have provided factually based arguient - - And

when it comes to evidence, the company has no evidence

that anyone actually even talked to Harvey White Woman

or inguired. to.see what his position was with the

tribe.
So we find that there is a lot of gaps in
the company’s action. We're not saying it was an

intentional gap, what we’'re saying is is that it

failed to éomply with the requirements. And that’'s

our contention dispgte.

JUDGE YOUNG: Thank you. Shall we ﬁove on
to Contention D? And before we start this one I'm
assuming that ét this point I can’'t recall if we
provided that to you, but T think we did, the

reference to the Diablo Canyon -case and the

Commission’s subsequent orders finding that terrorism
i$ not a -- other than in the Ninth Circuit is not an
issue that needs to be addressed?

MR. FRANKEL: We saw a reference to that -

JUDGE YOUNG: Okay.
MR. FRANKEL: -- in the NRC’S brief. I
don’t think we actually got that -- well, we got the

cite from the NRC’'s brief.
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JUDGE YOUNG : 4Okay. The reason I raise
that i1s because obviously that isn$omethihg that you
néed to address with regard to‘the,térforism part of
this. And with regard to the trugking parﬁ of this f
think;there is case law thét suggests: that -- well,.
let’s see. Give me a second..

MR. FRANKELf Your Honor, that Diablo case
was a nuclear power plant case, wasn’'t it?

JUDGE YOUNG: Right.

MR.‘FRANKEL: And nuclear power plants are
already designed to have some form of security. And,
therefore, I cén undefstand that -- I know there is a
court case that the Commission is dealing with but I
understand why you have_é rule iike‘this thét-splits
th¢ circuits and th that rule exists. AAnd so we
distinguish that because this is not a nuclear power
plant; This does‘ndt_havé.ﬁhe kind-of éecﬁrity that
a nuclear power piénﬁ has. This is not even a feature
of the existing operation. |

This is an attempt to admit that the cost-
effective nature of the project does not permit them
to build.another,processiﬁg facility and so they would
like to truck radicactive resin twice a day 8.1 miles
of which 7.1 is én a dirt or trail road, assuming at

least two trips per day, or assuming conservatively
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two trips . per day, every day, 365 days a year for

) about 20 years. And unlike that Diablo Cahyon case,

the nuélear-power‘plant case where substantial thought

'and"consideration has gone into the potential of

terrorist attaék, probably went into it from the very
first day and p;dbably was updated substantially'in
light of the events of September 11, and yet here no
one haé ever sat down and éyaluated the security fisks
associated with this facility in some par£ probably
because‘it was éonsidered.a low risk or relatively low
risk target, especially in the early ‘90s when these
licensés were originally given and evaluated.

Here the company plans to di?ert from the
exiéting operation and introduce this new element,

daily trucking of radicactive resin. They say that

"they will continue to comply with the transportation

rules, and I believe them. I suspect those
transportation rules déai with things related to
coﬁpetency' of truckers and training to have a
commercial driver’'s license and things like that. But
would firearms, for example, firearms training be part
of those transportation regulations? I suspect not.

And I bélieve that those transportation
regulations may be applicable to transporting yellow

cake uranium final product from one facility to
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another. I'm sure a lot of good thought’s gonelinto h

that, vBut no, no one besides the company and perhaps

- some members of the Staff have had an opportunity to

conside? the‘secufity'risks associateévwith'ﬁrucking
radiocactive material like this on a back dirt road in
Crawford, Nebraska.

We submit thaﬁ this pianning, this
moVemgnt of the radioactive materiél makes that
material a 'potential £arge; for an aﬁtack.. And
withoﬁt of course never wishing such a thing to happen

we are aware that the government of this country

" considers any threat of a radioactive, radiological

terrofist attack so serious that our gove;nment has
declared an iﬁdividual who proposed to do such a thing
an enemy combatant of the United States. And while
those issues work their way througﬁ thé legal system,
in' this proceeding what we know is that the NRC is
required to make a finding concerning the safety to
the public and the safety to the environment. We know
that in the HRI case transportation Qf,radioactive
material was found, was discussed and was found
relevant at least( to standing and possibly. to a
contention. But in that case I don’t think it was
clear. But it was referred to expressly as a risk

that caused an injury-in-fact.
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JUDGEJYOUﬁG: For standing?

MR. FRANKEL: For standing.

JUDGE ;YOUNG: and just this is the case
that I was thinking of a minute ago that I wanted to
mention. In one of the IUSA White Mesa cases, -this is
CLI 0121, the Commission was dealing with I think the
presiding officer denied a I think it was a
conteﬁtion, iﬁ any event about the potentialvfor an
accident involving £rucks haﬁling n@ﬁerials to be
dumped, storéd or proéessed at the Whife Mesa Mills.
and thenvthe Commission goes on and éays "but the
group’s appellate brief does not reiterate or explain
its accident theory, hence we deem it abandoned.F - And
then they say "speculation about accidents along feed
materials transport routes does not estaﬁlish stand" -
- oh, this is.fpr standing.

In any event baéically the same kind of
thing to the exteﬂt that it would be, I mean as a
contention‘the Commission seems to be speaking to the
specificity’aépect 6f any potential accidents or harm.

MR. FRANKEL: Well, it looks to me, Your
Honor, that if we point out  the omission of the
discussion of any terrorist attack or security risk to
this trucking plan ﬁhat is an add-on to the existing

operation and is expressly associated with this
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amendment réquest, and if we look at ER 1.3.2 which
éxpresées}the opinion thaﬁ itmis rélatively saﬁe and
simple tO‘ﬁranspQrt this méterial, wel¥, we dispﬁte
that. - And'they have provideé no evidencéitﬁat'showg
that it is relatively. safe and simple. And since
they’'re proposihg this arrangement as something that
has not previously. been approved we feel it is
incumbent on the Applicant to deséribe the security
and describe how the security mitigates the risk-for
a terrorist attack.

JUDGE YOUNG: Does your contention go

“beyond terrorist attack? It seems to in talking about

the event of accidents and spills.

MR. FRANKEL; It does. - ‘We'ré talking
about'7.l miles of dirt road. Irpresume ﬁﬁat the case
you just read talked about highway transportation of
radiocactive waste.

JUDGE YOUNG: I mean do you’know, is there
any information-about a history of accidents on those -
roads or the. roads being'particularly dangerous or
anything like that?

MR. FRANKEL: Just that if 7.1 miles are
on dirt or "trail"'roads we would submit that those
are not necessarily up to the saféty requirements of

highways or even county roadways. There is a lot of
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safety'cbnstruction‘requirements-that go into how the
road sits aboVe watérways, how the rdad sits above
differéﬁt areas.  And I.don’t,think that an analysis
tﬁat would céli highway transéortaﬁiOn safe and
relatively free of traffic acCidents'éhould also apply
to daily transport‘on 7.1 miles of dirt or trail

roads. And therefore we are saying that there is a

risk of traffic accidents, slow. speed traffic
accidénts, and that the failure of -- that CBR’'s -

conclusion, we take issue with CBR(é cénclusion that
it 1is relatively safe and simplevto transport the
resin.

JUDGE YOUNG: Staff.

MS. JONES: There’'s a couple of points I
would like to make, Jgdge. As the»Board probably

knows, the Diablo Canyon case of course was not a’

nuclear power plant case it was an-irrgdiaﬁor case, it
was a méterials license case.

JUDGE YOUNG: You're going to need to
spéak up.

MS. JONES: I'm sorry. It was an
independent spent fuel storage installation. My
apologies; I'm confusing it. |

And so I wanted to make that first éoint.

But I also wanted to make another point that the
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Commission hés been kpretﬁy ‘clear about terrorism
contentions in ﬁhé contekt:of NEPA. and that as I-
supbosé aslé‘pblicy maﬁterlﬁhey will not be - looking
at, bas yoﬁ statedA eaflier, ,théy ‘will' not Dbe-
considering terrorism contentions in thé'context-of
NEPA.  And as I understand that, tha£ is absolute
across the board. There’s been several decisions. I

believe this policy came primarily out of the Oyster

Creek case. But again that case dealt with a nuclear

power reactor but as I understand it it applies_écross
the'board,'
But I also want to say that-in addition to

that Oyster Creek case and how it governs with regard

to what the Petitioners are asserting here, there is
really no requirement in Part 40, AépéﬁdixiA, that
these issues be looked at because of the type of
material that iSw;hevsubjec; 6f thé operation in this
particular case. As I understand it in nﬁclear power
plants we’'re palking about a totally different kind of
material, we’'re talking about highly enriched uranium,
and that triggers all sorts of other design threat
bases, vulnerébility assessments and things of that
nature.' A

But again, in this particular case under

Part 40, Appendix A, there is no requirement that
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those Homeland Security issues that they speak of be-
taken into consideration.

Now, in the application the Applicant did

address security. They did address security. And if

I could 1locate, it’s in the environmental report

-1.3.2.7 they did look at security issues.

JUDGE YOUNG: Is that -- give me a page
number?

MS. JONES: That;s page 1-50. And they
iooked-at insofar as I believe transportation iésues.
But also, too, I wanﬁ to- point out too that in the
application they'also addressed spills.' And they also
add;essed --

JUDGE  YOUNG: I'm sorry,  they - also

‘addressed?

MS. JONES: .They addresséd spills. And I
believe that --
JUDGE YOUNG - Spills,. okay.

' MS. JONES: Yes. -- that is part of their
contention.. That was actually addressed in the
application as well. They also add:essed,vthey also
prd&ided emergency procedurés with regard to spills.
They also provided information on 1-52 for

transportation security. They went through an

analysis with regard to transportation security.
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And so this brings me back to my original

point which is ‘the Petitioners in raising their.

contention they haven’t really disputed.the'adequacy

of the appiication. And-as you Can'Seé, there are a

number of analyses that address the issues that

they’'re raising. 2And so I fail to understand how this

" contention would be admissible under the

circumstances.

And.that;s notwiﬁhstanding'thatxwe ha&eﬁ’g
completedvour review. . |

fhat's all I have.

‘JUDGE YOUNG: Okay.

MS, JONES: Unless you have more questions
for me.

JUDGE YOUNG: - Mr. Smith.

MR. SMITH: Thank you.

Agéin I think this ‘conﬁention again
suffers from simiiar infirmities as the other
contentions, that is; it doesn’t providé an adequate
factual support for the contention. Simply disputing
the Applicant’s conciusions without more doesn’t neet
the standards for an admissible contention. The
Petitioner is obligated to provide the analyses and
supporting evidence, that’s factual information or

expert opinion,; showing why its contention should be
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" admissible. Again, the intervenor has the obligation

to come forward with'respect to issues raised by his

cdnteﬂtions,
The Applicant has addressed these issues

and we believe we have done so fully and adequately in

‘the application. We addressed the environmental

impacts of transportation due to potential traffic

accidents. We provided information regarding our

procedures to minimize exposures and risk to the.

‘public and the environment from accidents. And we

also provided emergency prOcedures for .addressing_
spills.

There is nothing in l-the‘ proposed
qontentidns that call ipto question any of the
coﬂclusions by the Applicant. Thankvyou.

JUDGE YOUNG: Thank you. Any follow-up or
shall we ﬁove on?

MR. FRANKEL: Well, the law here that
implicates not just NEPA and the environmentai but the
Atoﬁié Energy Act and the responsibility to protect
the public safety and the U.S. national interests and
the common defense are also relevant to this analysis
in lighﬁ of not just the environmental impacts of a
potential terrorist attack but the threat to the

national interest and common defense.
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And_thenbthe final point I:would have. to
say is without understanding moré about  the
transportaﬁion security aspects, aﬁd I;dia‘not_éee a
place in there where:specific discussipn was made of
the relatiépship between the highway,_thé security on
the highway and the security on the dirt road;. And
I saw some references to Department of Transportation
regulations concerning the trucking of these materials
and it did not‘éeem.to ﬁe to be applicabieAto the dirt
or trail road trucking. |
Also, wefre aware of no other circumstance

where uranium-laden water is being transferred as it

would be here, where this resin, I‘m not quite sure

how thick this resin.is. It seems to be some form of
concentrate of what was taken from the agquifer. But
I don7t have an understanding‘enough'technically to
express further.

That’'s all I would have.

JUDGE YOUNG: = All right. Now E and F
let’s go to obviously E next. But I’'d caution you to
try to tie this to any -- wéll, show how it would be
relevant to any of the. concerns that we should be
considering. And I guess I should say I'm not aWare
of anything that would make, that would cause this to

make a difference, but we’ll hear your argument.
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MR. FRANKEL: Thank you, -Your Honor..

The Atomic Energy Act frequires‘ that

- nuclear source materials be regulated in the U.S.

national interest. What is the U.S. national interest
served by allowing a foreign-owned cémpany to_extraét
SOOLOOO pounds a year of uranium, sell it to whomever
it wants outside of the U.S., keep that profit out of
the U.S.? Is the U.S. interest served then just to
provide a forum for n@neral_extréction and profit
making by a foreign entity?

So I believe that in addition to the
technical reéulation.thE:Nﬁclear‘RegulatOry ¢ommission
is . authorized to act only for the purpose of
regulating nuclear materials in_the U.S. national
interest. And in our brief we ask, it.says the NRC
and the Applicant have been silent as to any way that
this would -serve the U;S. national interest. They
have completély ignored .the issue. 1And yet.we still
don’t understand. |

One of our Pétitionervclients Dr. Anders
told me that if this wasvfor the U.S. he’'d give the
government his land. But this is for a foreign
company . So it means something to Dr. Anders that
this is a foreign-owned company.

When dealing with issues of U.S. national

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12
13
14

15

16"

17

18

19

20

21

22

23

24

25

346
defense and uranium issues elements of patriotism

cannot be far behind. And as a result the issue of

"the ownership and the real vested interests here beingv

foreign and being outside of U.S. regulation once:the
vellow cake leaves the country is a‘germane area, it
is an area of germane interest . because 1t goes
directly to the underiying authority of the Commission
to regulate this proceeding. |

If thé Commission.were to find that yellow
éake from this mine were actually ending.ﬁp in the
hands of enemies of the U.S. then this system will
have failed entirely.' And despite criticizing our
contentions and petition as being sensationaiist,
powhere in this process in any of the filings by
Applicant has it made'the offer of a written assurance
that no, tﬁese materials will only be used for power
generation, that no, these materials will not be sold
to countries like Pakistan, like'India; Chiha, Korea,
even Iran which are potential threats to the Unitéd
States. It would have been very simple for the.
company to.say this is completely ridiculous and we
will give you a written agreement right this second
and we will'implement“this.for our Canadian parent
company or- ask that our parent company implement this

for us, because they are a wholly-owned subsidiary
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havé no power to - wag the dog so to spéak.

And perhébs sqmegne at:the>NRC‘can point
out a 'Canadiaﬁ.-ﬁegUlation. or law _that"iimits‘ the
ability of Cameco to'ekport uranium products to these
other countries. But I suspect‘that if'there ére ndne.
then if there were why‘haven”t we heard about them at
this pbint through all this briefing? .We submit thaﬁl
there are none. vAnd Yo} there is a'lot of statements
in the application which’ﬁave the effect of making it
difficult to diséern.that this is actually a Canadian-
owned company.

It says thaﬁ’this pfoﬁect was started by
Wyoming Fuel Corporation. The project was acquired by
Ferret Exploration of ﬁebraska in 1994. The name ‘was

changed to Crow Butté Resources. This was a name

change, not an ownership change. But where is the.

disclosure of the ownershib change? This company is
now known publicly as Cameco Resdﬁrces.

CBR is the owner and operator of the Crow
Butte Project it says in ER 1.1.1. CBR is the oWnér"
and operator of the Crow Butte Project. "But who
decides who the president of CBR is? A1Canadian
company with a Canadian board of difectors. We don’t
know who those people are.

Who decides how they operate? Who decides
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what expert getslhired? Who decides anything related

to this company? and you’'re going to find.out that

‘those people aré not U.S. people and they -are not

subject to the law of .the United States;_

Canada iS'a very friendly country to.the'
United States. And there are other countries not so
friendly. I wouid think‘that the rule applies tﬁe
same throughout. 2and, therefore, our dispute is that
the authority of the Nuclear Regulatory Commission
comes from a-demonstratidn that it is acting in the
U.S. natiqnal interest. And to date it has been
silent and so has the Applicant on how these benefits
to this foreign compény( le&ving only eﬁvironmental
detriments to the public.and the  environment of the
United States- héw that is in the U.S. national
interest, how it is in the intérest of the. public,
common defense and the people of the’United States;
That’s our dispute.

JUDGE YOUNG: As we go to the Staff let me

just ask you a question. With the reactors if there

'is a license transfer there is an opportunity for a

hearing. I asked you before about the license
amendment and the opportunity, notice of opportunity
for hearing and you’‘re going to brief that for us.

What‘s the situation with license transfers in
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materials licensees?
MS. JONES: Unfortunately I am not as

knowledgeable about that particular proqess so I would

‘have to consult with the Staff.

JUDGE YOUNG; Okay. _Becaﬁse I know that
with reaétor cases it just'qugédvmy memory, I think:
in. Palisades maybe it was, there was a license
transfer. And there typically are‘ notiées of
opportunities for_hearings_with license'tfansfers. It
would make a transfer issue not relevant in a renewal
case, for example. And I was just wondering. If you
don’'t know now you can brief it. |

MS. JONES: -Okay.

JUDGE YOUNG: We can set a‘timeline fof
that. | |

MS. jONES: Okay, yes.~

JUDGE YOUNG: But it's éort’of similar to
the license amendment issue.

MS. JONES: I'd hate to give you
inaccurate information..

JUDGE YOUNG: That's fine.

MS. JONES: Can you give me just two

"seconds? I will talk to the staff.

(Counsel and Staff confer.)

MS. JONES: Judge Young.
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JUDGE YOUNG: Yes?

Ms. JONES: I just have one, sort- of one

'preliminary question. _And I just want to make sure

tHat I am cléérlpn the-Question'regarding thé traﬁsfer
of thé materials license: Is this in the context of
change of ownership'or?

JUDGE YQUNG: Right.

MS. JONES: Okay.

JUDGE‘YOUNG: .Right. The way it‘goes.isl
when Mr. Frankel was discussing'the yarious changés of
ownership --

MS. JONES: Right.

JUDGE YOUNG: -- it jogged my memory that

in a reactor case there would have been a notice of

opportunity for -hearing when there is a license
transfer. And in change of ownership the new owner
would have the licensé would be transferred to the new
owner. I may be wrong on that but tﬁat’s my general
recollection of that.

MR. SMITH: Well, if it helps shorten this
conversation a bit, there has never been a license
transfer in Crow Butte Resources. The operator has
stayed the same throughout the history of the project.

JUbGE YOUNG: So the ownership of the

operator changed?
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MR. SMITH: Ana I don’'t believe that
that’s ﬁecessarily changed eithgrr Maybe the owner éf'
the ownér; 

JUDGE YOUNG: Oh, well m;;;ybe S- well,
okay. | .

MS. JONES: That’'s. part of what I was
going to say.

| JUDGE YOUNG: 1In any‘event it’'s --

.MR.'SMITH:  There’s never been a need for
a license traﬁsfer.

MR. FRANKEL: Is that a legal qpiniqn?

MR. SMITH: Yes. |

JUDGE YOUNG: Okay. Well, one of the
things ‘whiie you were vconéultingi we were just

discussing is there are several things that we're

- going to be needing to set some deadlines for.

MS. JONES: Okay.

JUDGE YOUNG: It might be a good idea to
reconvene on the telephone maybe - next Tuesday
afternoon or sO and we can talk about,ﬁhat needs to be
briefed and when and so forth.

MS. JONES: Okay. Would .you like for me
to continue with the contention?

JUDGE YOUNG: Yes, go ahead.

MS. JONES: Okay.
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JUDGE YOUNG:. I didn‘t meaﬁ»to stop you.
MS. JONES: Okay . Wellj:I'ﬁ just going to |
make it really, really short because I think that our B
response'so;t of I think it speaks for itsélf. But I
will juét ‘say thaﬁ our ~regula£ions don’t limit
ownership as far as -I can tell from domestic or a
foreign entity. The NRC does .not get into the
business decisions and decisioﬁs‘with regard to or
info#mation with regard to profits and markets.
That’s not really part of or it's noﬁ really within
the scope of what we 1look at. under safety and
environment.
And_so I would say to the Petitioners that
I think they’'re making a 1ot of general statements but
I think that it’s important to them again in looking
at the adequacy of the -application they need to
present some information or they need ﬁo provide some
sort of authority to suéport their poéition. And.they
haven’'t really done that. They are leaving it to us.
And the burden is not really with us,Athe burden is
with them because, again, there is nothing in our
process that limits ownership. And again, there is --
JUDGE YOUNG: I’'m going to interrupt here.
I agree with you that this contention is not one of

the ones that sort of stands out as one that might be
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higher on the level of ones that would be likely to be
admitted, without making any-S§étement about"w_hether'T
it will or won't. Héwevér, part of the problem tﬁat

you refer to is of your own making because if there

were regulations that defined what was necessary then

yvou would have a lot stronger ground to stand on.

There are no regulations. And so we‘re sort of, you

know, you’ve got these guidance documents. But unlike

in just aboﬁt any other type of éase‘where'there'is
specific regulations that set specific standards‘there
are none here.

So to that extent I think the problem'is
of-your own making. .And when I say you I mean the
fact that the NRC in not having specific regulations
at this point. So. in any event, go ahead. You can
wrap»it.up.

MS. JOﬁES: . Yes, that pretty -much .
completes, that completed.my response. I think that
completes the response.

JUDGE YOUNG: Thank you. Mr. Smith.

MR. SMITH: Thank you.

Clearly-thisVCOntention.doesn’t raise any
issgéé in the scope of this proceeding. "This
proceeding is about an aﬁendment to the existing

license. Any challenges to the ownership regarding
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the cufreﬁt chility are a challenge to the-exigting.
licenée and that’s outside the scope. Qﬁ this
proceeding. |

But more directly to addréss one of your
concerns, Cameco is a Canadian'company.' Both the'
United States and Cameco are only permitted to supply
uranium to countrieé that have signed the nucleai non--
proliferatioh treaty and they are subject to the
control and audits of the Internatiénal Atomic Energy
Agency. And Cameco’s uranium is used exclusively for
peaceful purposes,- it’s not wused for- weapons
production at all.

JUDGE YOUNG: Can Qou provide the
citations for all that to us afterwards?

MR. SMITH: ‘Sure.

JUDGE YOUNG: Okay. Anything further on
E before we go to F?

MR. FRANKEL: ﬁo.

JUDGE YOUNG: Okay.

| MR. FRANKEL: That was E, yves. And Mr.
Ellison will deal with F.
. JUDGE YOUNG:

JUDGE COLE: And I think this is probably

going to be a similar type of issue. But with that_

said, go ahead.
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MR. ELLISON: Well, you know, one of the

things'that we noticed was that in ER 3.10.1.1 CBR

seemed in its application to incorporate areas within

an 80 kilbmeter, 80 kilometers of the project.

‘JUDGE~YOUﬁG:' Was that -2 okay, ne&er
mind, I see now what you’'re doing.

JUDGE COLE: Fifty miles.

MR. ELLISON: Approximately 50 miles.
Which is intérésting because»on the one hand_there is
afgument that we should only look at just this nérrow
little mine site. And in other parts now they are
saying that we should look fof economic benefits
within 80 kilometers.‘ Which really goes to the fact
that, fof example, environmental report Table 2.1 or
2—1- it diécﬁsses economic benefits to Crawford,

Nebraska. Our-contentions are the potential long-term

ramifications of enyironmental consequences are severe
to péople who will not be economically'benefitted from
this particular project. |

And as we state varioué allegatioﬁs in
support of that we note that 7.3, the benefit cost
summary involves comparing societal.benefit of the
constaﬁt U308 supply against possible local
environmental costs