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I. INTRODUCTION

Pilgrim Watch hereby moves the Atomic Safety and Licensing Board ("Board") for

reconsideration of the Board's December 19, 2007 Order, LBP-06-848-02-LR

("Revising Schedule for Evidentiary Hearing and Responding to Pilgrim Watch's

December 14 and 15 Motions). Pilgrim Watch requests leave to file this motion for

reconsideration pursuant to 10 C.F.R. § 2.323(e), which allows reconsideration of a

decision under special circumstances, including a showing of a clear and material error in

the decision. ~ilgrim Watch respectfully submits that the decision constitutes such an

error, as discussed below.

Pilgrim Watch's contention admitted by the Board stated that the Aging Management

Program for buried pipes and tanks fails to provide assurance that they will perform their.
safety function; and therefore the aging management program must be supplemented with

a more robust inspection system and an effective monitoring well program or the

Application denied.



On December 19, 2007 the Board [ASLBP No. 06-848-02-LR] effectively took the

proper role of monitoring off the table without the benefit of hearing any evidence on the

question of whether or not monitoring wells are necessary to supplement the AMPs so

that they provide assurance at the required 95% confidence level.

Additionally the Board appears to have usurped from the Petitioner the ability to make

the necessary inquiry in the evidentiary hearing. Pilgrim Watch has no assurance that the

Board will ask the questions necessary to elicit the full range of facts required.

II. PROCEDURAL BACKGROUND

On May 25, 2006 Pilgrim Watch filed its petition to intervene seeking the admission of

five contentions.' On October 16, 2006, the Licensing Board admitted two of Pilgrim

Watch's contentions, including an amended version of Contention I, into the PNPS

license renewal proceeding. 2 Pilgrim Watch's Contention 1, as amended by the Board,

stated,

The aging management program proposed in -the Pilgrim

application for license renewal is inadequate with regard to aging

management of buried pipes and tanks that contain radioactively

contaminated water, because it does not provide for monitoring

wells that would detect leakage.

On June 8, 2007 Entergy filed a Motion for Summary Disposition of Pilgrim Watch

Contention 1. On October 17, 2007, the Licensing Board issued a memorandum and

order.3 The Licensing Board denied Entergy's motion for summary disposition finding

Request for Hearing and Petition to Intervene by Pilgrim Watch (May 25, 2006) ("Pilgrim Watch Pet.").
2Memorandum and Order (Ruling on Standing and Contentions of Petitioners Massachusetts Attorney

General and Pilgrim Watch), LBP-06-23, 64 N.R.C. 257 (2006).
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that there was a genuine dispute and "clarified" what remained at issue, saying [at 18]

that,

... the only issue remaining before this licensing board regarding contention 1 is whether

or not monitoring wells are necessary to assure that the buried pipes and tanks at issue

will continue to perform their safety function during the license renewal period -, or, put

another way, whether Pilgrim's existing' AMPs have elements that provide appropriate

assurance as required under relevant NRC regulations that the buried pipes and tanks will

not develop leaks so great as to cause those pipes and tanks to be unable toperform their

intended safety functions.

On December 19, 2007 the majority said that the "ongoing monitoring is not within the

scope of this proceeding," and that, "unless and until the Applicant expressly advises this

Board and the Agency that it intends to rely upon monitoring wells for making its

determination that buried pipes and tanks are not leaking at such great rates that they

cannot satisfy their intended safety functions, information relating to monitoring wells is

irrelevant to the issues at hand before this Board.'4

III. MONITORING WELLS

The majority, Order at 1 incorrectly said that,

...on going monitoring is not within the scope of this proceeding; only challenges to

errors or omissions from the Applicant's Aging Management Program (AMP) are

properly within scope.

This statement makes no sense; it is internally inconsistent and is circular. Pilgrim

Watch's admitted contention precisely challenges what was omitted from the AMP. The

3 Memorandum and Order (Ruling on Entergy's Motion for Summary Disposition of Pilgrim Watch
Contention I, Regarding Adequacy of Aging Management Program for Buried Pies and Tanks and Potential
Need for Monitoring Wells to Supplement the Program), ASLBP No. 06-848-02-LR, October 17, 2007.
4 Order (Revising Schedule for Evidentiary Hearing and Responding to Pilgrim Watch's December 14 and
15 Motions) at 1 (December 19, 2007) [hereinafter December 19 Order].
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AMPs do not require monitoring wells to detect leaks from buried components within

scope. We identified an omission - the AMPs failure to provide necessary monitoring

wells - therefore whether monitoring wells are required is "properly within scope."

The majority goes on to incorrectly characterize the admitted contention by using the

improper tense in describing leaking and thereby changing the meaning and focus of the

contention. The December 19 Order says that,

... the single admitted contention relates to whether or not the Applicant's AMPs are

sufficient to enable it to determine whether or not certain buried pipes and tanks are

leaking at such great rates that they cannot satisfy their respective intended safety

functions." [December 19, 2007 Order at 1). [Emphasis added to "are"I

However, the October 17, 2007 Order did not say that; instead it said,

... whether Pilgrim's existing AMPs have elements that provide appropriate assurance as

required under relevant NRC regulations that the buried pipes and tanks will not develop

,leaks so great as to cause those pipes and tanks to be unable to perform their intended

safety functions.

The October 17, 2007 Order appreciated that corrosion and leaks must be looked at as a

developing process and therefore used the terms "will not develop leaks." It appreciated

that buried piping and tanks are underground; consequently leaks are not evident visually

unless the pipes and tanks are excavated. Further it appreciated that leaks grow and do

not fix themselves. Unless leaks are identified and fixed at an early stage, they will grow

and potentially lead to the components being clearly unable to perform their intended

safety function. Detection of leaks when they are small is important. A basic rule is "Fix

before Break" and that requires the ability to identify- detect - the area requiring repair.

Detection requires monitoring wells as part of a much more vigorous inspection program.
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The focus of the October 17, 2007 Order was on prevention and it properly viewed

corrosion and leakage as a dynamic process.

The December 19, 2007 Order on the other hand focused on whether "buried pipes and

tanks are leaking at such great rates that they cannot satisfy their respective intended

safety functions." It implied that corrosion and leaks are a stagnant process and a snap

shot look provided by the AMPs is sufficient to determine and predict that there will not

be a leak so great that its intended function can not be performed. This snapshot is taken

either by chance (opportunistic inspections) or by a once-in-10 year's inspection of an

unspecified number and portion of components - either by a visual examination or

untested UT exam. Further there is no requirement to establish a baseline corrosion rate

of all sections of the components under consideration. The latest Order's limited focus

addresses the situation after the horse has left the barn; Pilgrim Watch and the October

17th Order focuses on preventing the horse from leaving the barn.

Pilgrim Watch asks the majority to reconsider their position and refocus on the basic fact

that corrosion and leaks grow and do not fix themselves. Critical corrosion and leakage

cannot be captured in a one time snapshot. If the Board acknowledges this basic fact, then

whether the AMPs should properly require monitoring wells is placed back in scope.

Last, the majority inexplicably leaves it up to the Applicant to decide whether monitoring

wells are relevant. The Order says at 1,

5



Unless and until the Applicant expressly advises this Board and the Agency that it intends

to rely upon monitoring wells for making its determination that buried pipes and tanks are

not leaking at such great rates that they cannot satisfy their intended safety functions,

information related to monitoring wells is irrelevant to the issues at hand before the

Board.

Pilgrim Watch does not understand why the Applicants lack of reliance on monitoring

wells can decide the question of whether such wells are needed or why the applicant can

determine what can or cannot be discussed. This allows the Applicant to both write the

ever-changing rules and be the referee. For example, if the Applicant decides that it

does not intend to do anything at all above the bare minimum required by the AMP, will

that be the end of the discussion and contention - irrespective of whether or not what the

applicant intends to do is sufficient.

Reconsideration is appropriate because it is simply wrong for the majority to prejudge the

issue. The majority made a decision prior to hearing any evidence whatsoever whether or

not the aging management program is in itself sufficient. Just as a doctor must be allowed

to supplement finding a cancer by feel with an X-ray or ultrasound, Pilgrim Watch must

be allowed to demonstrate the need to supplement the "omissions in the AMPs" with a

more robust inspection system and effective monitoring well program.
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IV. THE BOARD USURPS THE RESPONSIBILITY TO PERFORM THE BULK

OF THE INQUIRY IN THE EVIDENTIARY HEARING

The Separate Statement of Judge Ann Marshall Young, December 21, 2007, described the

new rules issued by NRC on Changes to the Adjudicatory'Process. 5 Judge Young said [at

4] that the Commission emphasized in its rulemaking that, "the responsibility for

developing an adequate record for decision is on the parties, not the presiding officer,"

and "the parties are responsible for ensuring that there is sufficient evidence on-the-

record to meet their respective burdens."6 And that "a party sponsoring a contention

bears the burden of going forward with evidence sufficient to show that there is a

material issue of factor law, such that the applicant/proponent must meet its burden of

proof," and the "ultimate burden of proof (risk of non-persuasion) remains with the

applicant."

Pilgrim Watch adds that in a relicensing proceeding, the licensee generally bears the

ultimate burden of proof. Metropolitan Edison Co. (Three Mile Island Nuclear Station,

Unit 1), ASLB-697, 16 NRC 1265, 1271 (1982), citing 10 CFR 2.325. A renewed license

for Pilgrim Station may only be issued if Entergy demonstrates that. its aging

management program for buried pipes and tanks provides reasonable assurance that the

Current Licensing Basis ("CLB") will be maintained 10 CFR 54.29.7

However in the December 19, 2007 Order, contrary to the NRC Commission, the

majority indicated that the Board, not the Petitioners and Applicant, will take center stage

and determine what can or cannot be asked.

5 Separate Statement of Judge Ann Marshall Young, December 21, 2007
6 Changes to the Adjudicatory Process: Final Rule, 69 Fed. Reg. 2182, 2213 (Jan. 14, 2004)

7Reasonable assurance has been defined in federal courts as requiring the demonstration of 95% certainty.

The 95% Confidence Standard has been accepted and applied by the NRC as the measure of "Reasonable

Assurance.."
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How can Pilgrim Watch be assured that the Board will develop a complete record; or that

the majority might not favor the Applicant by asking questions to get on the record

material to establish the applicant's position and avoid questions that might allow the

Petitioner to establish its position?

V. CONCLUSION

The December 19, 2007 Order discarded one-half of Pilgrim Watch's Contention by

prejudging our position before having the benefit of facts at the Hearing;, left the issue of

monitoring wells up to the Applicant; and usurped from the Petitioner the ability to

ensure that evidence contrary to the applicant's position will be presented in the

evidentiary hearing.

The inevitable result of the December 19, 2007 Order is that this adjudicatory process

may be viewed simply to rubber stamp this licensing application and require as little as

possible from the applicant to provide even a modicum of assurance for the public. After

previous orders that whittled away at Pilgrim Watch's once admitted contentions, this

latest Order puts the "frosting on the cake."

Respectfully submitted,.

Mary Lampert
148 Washington Street
Duxbury, MA 02332
781-934-0389
Mary.Lampert@comcast.net
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