January 14, 2008

MEMORANDUM TO: Stephen D. Dingbaum
Assistant Inspector General for Audits
Office of the Inspector General

FROM: Martin J. Virgilio /RA/
Deputy Executive Director for Materials, Waste,
Research, State, Tribal, and Compliance Programs
Office of the Executive Director for Operations

SUBJECT: AUDIT OF NRC’S ALTERNATIVE DISPUTE RESOLUTION
PROGRAM (OIG-08-A-03)

| am responding to your December 14, 2007, memorandum transmitting the subject audit report.
| acknowledge your conclusion that although participants report general satisfaction with the
U.S. Nuclear Regulatory Commission (NRC) alternative dispute resolution (ADR) program and
its outcomes, there are some areas for improvement in the current program that warrant
attention as the program becomes a permanent part of the NRC’s regulatory process. | note
that the staff was aware of many of these areas, and had actions under way to address them.
However, more work needs to be done. Below are your recommendations and our
corresponding responses.

Recommendation 1

Develop interim program guidance to include:
- procedures for follow-up and closure of confirmatory orders,
- roles, responsibilities, and authorities of all involved NRC offices, and
- procedures to address decision documentation content.

Response:

Agree. With respect to the procedures for follow up of confirmatory orders, the Office of
Enforcement (OE) has been working with the program and regional offices to address this issue.
For example, as noted in your audit report, OE has been working with the Office of Nuclear
Reactor Regulation (NRR) to develop a procedure to follow up on confirmatory orders; its
issuance is expected by early spring 2008. OE has also been working with the regional offices
to follow up on discrimination confirmatory orders. However, we agree that this effort needs
further attention.

Although OE has already developed draft post-investigation (enforcement) ADR program
guidance for both the Enforcement Policy and the Enforcement Manual, these documents have
not been issued pending the revision of the Policy and Manual. However, because the revision
of the Enforcement Policy is under way and will not be completed until at least the end of
calendar year 2008, with the revision to the Manual to follow afterwards, we agree that interim
program guidance is appropriate. OE will develop interim post-investigation ADR guidance that
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includes: follow-up of confirmatory orders; roles, responsibilities, and authorities of all involved
offices; and procedures to address the content of decision documentation. To reflect these
changes, OE will continue to work with the regional and program offices (NRR, Office of Federal
and State Materials and Environmental Management Programs (FSME), and the Office of
Nuclear Material Safety and Safeguards (NMSS)), and develop a memorandum that captures
these actions and forward it to the program offices and regions for implementation.

Expected Completion: April 30, 2008; OE to develop interim ADR program guidance

Recommendation 2

Incorporate the interim guidance into the Enforcement Policy and Manual revisions.

Response:

Agree. As noted in our response to Recommendation 1, OE has developed draft post-
investigation (enforcement) ADR program guidance for both the Enforcement Policy and the
Enforcement Manual. The draft ADR program guidance is included in the draft of the
Enforcement Policy that was issued for office and regional comment in November 2007. Once
the Enforcement Policy is approved by the Commission, OE will revise the Enforcement Manual
to include the more detailed guidance more appropriate for the manual. In addition, program
offices (NRR, FSME, and NMSS) will develop inspection procedure guidance on the process for
follow-up and closure of confirmatory orders.

Expected Completion: December 2008; OE to submit revised Enforcement Policy to
Commission, including ADR program guidance, for approval.

Expected Completion: July 2009; Revised Enforcement Manual issued by OE (6 months
following Commission approval of Enforcement Policy).

Expected Completion: July 31, 2008; NRR revise inspection procedure guidance as
appropriate.

Expected Completion: July 31, 2008; FSME revise inspection procedure guidance as
appropriate.

Expected Completion: July 31, 2008; NMSS revise inspection procedure guidance as
appropriate.

Recommendation 3

Develop a uniform system to track all ADR cases from initiation to closure.

Response:

Agree. The current enforcement action tracking system (EATS) is an old database and has
become too difficult and expensive to maintain. Therefore, OE has been working with the Office
of Information Services (OIS) to develop a new, updated EATS. This system will allow all OE
enforcement specialists to track enforcement ADR cases from initiation to closure (i.e., issuance
of confirmatory order), along with other enforcement actions. Until this system is completed, the
tracking of enforcement ADR cases is currently performed using a separate, custom stand-
alone database, which is not optimum for efficiency and effectiveness. OIS is focusing
resources on this project to expedite the final development of the system.
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Expected Completion: June 2008; OIS develop a new updated EATS.
Expected Completion: December 2008; OE implement new updated EATS (6 months after
turnover of system to allow for training and full parallel system testing).

Recommendation 4

Create a Management Directive for NRC’s ADR programs.

Response:

Agree. The staff agrees that it is appropriate to have a reference resource where information on
the overall purposes of ADR and all NRC uses of ADR is more readily available to both internal
and external stakeholders. However, we do not believe that a management directive (MD) is
the most appropriate means of fulfilling this purpose.

With respect to ADR use in Enforcement proceedings, the revised Enforcement Policy will
contain a detailed description of the uses and roles of staff related to the ADR process in
enforcement. Although the OIG’s audit only evaluated OE’s ADR program, the NRC engages in
ADR in other circumstances that may involve either internal or external stakeholders, or both.
Each individual program utilizing ADR techniques has unique aspects, including unique
framework and roles and responsibilities. We believe these variations may not be appropriately
captured in a single document such as a MD. To assist the staff in carrying out their
responsibilities and communicating to the right internal and external stakeholders, we believe
that a more appropriate approach for the wide variety of NRC uses of ADR programs would be
through a centralized location on the NRC web site that provides information on the various
ADR uses in the NRC, including links to each ADR program web page to provide more
information and guidance. Some examples that illustrate the various ADR uses by NRC are
described below.

(1) OE offers ADR to licensees as a tool to resolve both discrimination and other
wrongdoing cases that are in apparent violation of NRC regulations. This process is
discussed in the Enforcement Manual and information is also contained on the NRC’s
internal and external web site.

(2) The Office of Administration (ADM), Division of Contracts, may offer ADR to contractors
who have disputes with the NRC over the terms, conditions, etc. in their contracts with
the NRC. This process may be utilized instead of using the structured process
prescribed by the Contracts Dispute Act of 1978. This ADR process is described in the
Federal Acquisition Regulation Clause 52.233-1, Disputes (July 2002). This clause is
contained in all NRC contractual documents.

(3) The Office of Human Resources (HR), Organization and Labor Relations Branch can
utilize ADR in conjunction with the Office of the General Counsel and the appropriate
NRC office through the mediation appeals program of the Merit Systems Protection
Board (the Board) when dealing with appeals of certain employment actions that fall
within the Board’s jurisdiction. This process is discussed on the Board’s web site at
www.mspb.gov.

(4) The Office of Small Business and Civil Rights (SBCR) offers ADR to all NRC employees
and applicants for employment with the NRC to resolve claims of employment
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discrimination. It is used to supplement the existing Equal Employment Opportunity
(EEQ) discrimination complaint procedures. This process is discussed on the NRC’s
SBCR internal web page.

Expected Completion: July 2008; Agency Dispute Resolution Specialist to provide a plan of
action to the EDO on the development of an overarching web page or other reference resource
that focuses on the Dispute Resolution Specialist’s responsibilities and provides general
information about the NRC’s ADR programs and where the various information may be found.

Please contact the Director, Office of Enforcement, Cynthia A. Carpenter, at 415-2741, should
you have any questions regarding these responses.

cc: Chairman Klein
Commissioner Jaczko
Commissioner Lyons
SECY
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