
UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of)
) Docket Nos. 50-390 and 50-391

TENNESSEE VALLEY AUTHORITY ) Construction Permit Nos. CPPR-91
Watts Bar Nuclear Plant ) and CPPR-92

) EA 89-201

ORDER IMPOSING CIVIL MONETARY PENALTY

I

Tennessee Valley Authority (Licensee) is the holder of Construction Permits

Nos. CPPR-91 and CPPR-92 issued by the Nuclear Regulatory Commission (NRC or

Commission) on January 23, 1973. The Construction Permits authorize the

Licensee to construct the Watts Bar Nuclear Plant facility in accordance with

the conditions specified therein.

Ii

An investigation of the Licensee's activities was conducted between October 7,

1985 and August 29, 1988, by the NRC's Office of Investigations. The results

of this investigation indicated that the Licensee had not conducted its

activities in full compliance with NRC requirements. A written Notice of

Violation and Proposed Imposition of Civil Penalties (Notice) was served upon

the Licensee by letter dated April 12, 1990. The Notice states the nature of

the violations, the provisions of the NRC's requirements that the Licensee had

violated, and the amount of the civil penalties proposed for the violations.

The Licensee responded to the Notice by letters dated May 14, 1990 and July

20, 1990. In its response, the Licensee did not contest or challenge the

violations in the Notice, but requested that the proposed civil penalty be

mitigated in its entirety.
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III

After consideration of the Licensee's response and the statements of fact,

explanation, and argument for mitigation contained therein, the NRC staff has

determined, as set forth in the Appendix to this Order, that the violations

occurred as stated and that the penalties proposed for the violations

designated in the Notice should be imposed.

IV

.In view of the foregoing and pursuant to Section 234 of the Atomic Energy Act

of 1954, as amended (Act), 42 U.S.C. 2282, and 10 CFR 2.205, IT IS HEREBY

ORDERED THAT:

The Licensee pay civil penalties in the amount of $240,000 within 30 days

of the date of this Order, by check, draft, or money order, payable to

the Treasurer of the United States and mailed to the Director, Office of

Enforcement, U.S. Nuclear Regulatory Commuission, ATTN: Document Control

Desk, Washington, D.C. 20555.

V

The Licensee may request a hearing within 30 days of the date of this Order.

A request for a hearing should be clearly marked as a "Request for an

Enforcement Hearing" and shall be addressed to the Director, Office of
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Enforcement, U.S. Nuclear Regulatory Commission, ATTN: Document Control Desk,

Washington, D.C. 20555. Copies also shall be sent to the Secretary, U.S.

Nuclear Regulatory Commission and the Assistant General Counsel for Hearings

and Enforcement at the same address and to the Regional Administrator, NRC

Region 11, 101 Marietta Street, N.W., Atlanta, GA 30323.

If a hearing is requested, the Commission will issue an Order designating the

time and place of the hearing. If the Licensee fails to request a hearing

within 30 days of the date of this Order, the provisions of this Order shall

be effective without further proceedings. If payment has not been made by

that time, the matter may be referred to the Attorney General for collection.

In the event the Licensee requests a hearing as provided above, the issues to

be considered at the hearing shall be:

Whether, on the basis of the violations not contested by the Licensee,

this Order should be sustained.

FOR THE NUCLEAR REGULATORY COMMISSION

(dmes H. Sniezek
eputy Executive Director

for Nuclear Reactor Regulation,
Regional Operations, and Research

Dated al Rockville, Maryland
this,*v-Ectay of September 1990



APPENDIX

EVALUATIONS AND CONCLUSION

On April 12, 1990, a Notice of Violation and Proposed Imposition of Civil
Penalty (Notice) was issued to Tennessee Valley Authority (TVA or licensee)
for violations identified as a result of allegations received by the NRC's
Office of Investigations. TVA responded to the Notice by letters dated May
14, 1990 and July 20, 1990. The licensee did not contest nor challenge the
violations in the Notice, but requested that the proposed civil penalty be
mitigated in its entirety. The NRC's evaluation and conclusion regarding the
licensee's requests are as follows:

Restatement of the Violations

10 CFR 50.7 prohibits discrimination by a Commission licensee, or a contractor
or subcontractor of a licensee, against an employee for engaging in certain
protected activities. Discrimination includes discharge and other actions
that relate to compensation, terms, conditions, and privileges of employment.
The protected activities include providing information to the Commission about
possible violations of requirements imposed under the Atomic Energy Act of
1954, as amended.

On December 19, 1985, a Commissioner of the Nuclear Regulatory Commission and
members of the NRC staff were briefed by members of the TVA NSRS staff
including Jerry D. Smith, Phillip Washer, and Robert C. Sauer, regarding their
perceptions of noncompliance with the Commission's regulations, specifically
10 CFR Part 50, Appendix B, in the construction of Watts Bar.

A. Contrary to the above, in February 1986, NSRS was reorganized and, in the
reorganization, the supervisory duties of Jerry D. Smith, who had
participated in the preparation of delivery of the December 19, 1985
briefing, were eliminated. He was assigned to a newly created,
leaderless section. This action constituted discrimination in
retaliation for his participation on the briefing of the Commissioner.

This is a Severity Level II violation (Supplement VII). Civil Penalty -
$80,000

B. Contrary to the above, in February 1986, NSRS was reorganized and, in the
reorganization, the supervisory duties of Phillip Washer, who had
participated in the preparation or delivery of the December 19, 1985
briefing, were eliminated. He was assigned to a newly created,
leaderless section. This action constituted discrimination in
retaliation for his participation in the briefing of the Commissioner.

This is a Severity Level II violation (Supplement VII). Civil Penalty -
$80,000.

C. Contrary to the above, in February 1986, NSRS was reorganized and, in the
reorganization, the supervisory duties of Robert C. Sauer, who had
participated in the preparation or delivery of the December 19, 1985
briefing,
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were eliminated. He Wds assigned to a newly created, leaderless section.
This action constituted discrimination in retaliation for his
participation in the briefing of the Commissioner.

This is ai Severity Level II violation (Supplement VII). Civil Penalty -

$80 ,000

Summary of Licensee's Request for Mitigation

TVA contends that a civil penalty is inappropriate and no regulatory purpose
is served because the events giving rise to the Notice occurred over four
years ago. The licensee states that, in view of the length of time that has
passed since the alleged violations occurred, imposition of a civil penalty
appears to be punitive, and not in furtherance of the stated purpose of
monetary penalties set out in the NRC Enforcement Policy which include
emphasizing the need for lasting remedial action and deterring future viola-
tions. The licensee further contends that imposition of a civil penalty for
events dating back four years creates the impression, with TVA's employees and
the public, that employees may still have reason to be fearful if they raise
safety concerns.

The licensee states that, in view of TVA's extensive corrective action, which
it argues the NRC acknowledges, no regulatory purpose is served by imposing a
civil penalty. The licensee notes that the events which form the basis for
this enforcement action occurred at the time TVA's entire nuclear program was
being examined to determine what corrective action was necessary to address
the many Safety concerns raised by the NRC, TVA management, and TVA employees.
This led to reactor shutdowns and an extensive four-year recovery effort which
has included extensive efforts to ensure TVA employees feel free to express
concerns without fear of discrimination. TVA believes the corrective actiuns
to avoid discrimination to be timely, self-initiated, and comprehensive in
scope, thus meeting the criteria for mitigation. The licensee cites the
results of the NRC's January 1990 inspection of the Employee Concerns Program
at Watts Bar as additional evidence that the present situation is sufficiently
different from that of February 1986 to raise substantial question as to
whether imposition of a civil penalty now furthers any regulatory purpose.

The licensee states that NRC declined to mitigate the proposed civil penalty
because TVA's extensive corrective action was offset by the prior notice
accorded TVA by a Notice of Violation issued in 1986. TVA believes the prior
notice factor was inappropriately applied in this case. TVA questions whether
incidents of discrimination are the type of situations for which that factor
was intended, and also questions how the violations identified as providing
prior notice gave TVA any information regarding the likelihood of
discrimination in the NSRS organization, or would have caused TVA to take
additional corrective actions beyond those that were already being
implemented.

Finally, the licensee refers to the existence of information, i.e., the TVA
Inspector General's investigatory report, which, it argues, casts substantial
doubt on whether discrimination occurred, and causes TVA to question the
appropriateness of the civil penalty.
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NRC Evaluation of Licensee's Request for Mitigation

Although NRC regrets the long elapsed time between the events described in the
Notice and the enforcement action, the staff believes that imposition of the
civil penalty dues further the purposes of the Enforcement Policy. Employee
discrimination is viewed as a willful violation of regulatory requirements,
and the Enforcement Policy stlates that civil penalties will normally be
assessed for any willful violation. Civil penalties for such violations aid
in assuring compliance with NRC requirements and deterring future violations.
Civil penalties are particularly appropriate in light of your poor history in
this area. The imposition of the civil penalty does not, in the view of the
staff, create the impression that employees still have reason to be fearful if
they raise safety concerns; rather, it signals to TVA employees, as well as
employees and management of other utilities, that NRC seriously arid vigorously
enforces the prohibition of discrimination.

The licensee has correctly stated NRC's acknowledgement of TVA's extensive
corrective actions relative to the freedom to express safety concerns without
fear of reprisal. We have recognized that substantial efforts have been made
by senior TVA management to change the atmosphere within the organization that
seemingly fostered discriminatory practices in the past. The successful.
enhancement of the Employee Concerns Program, and the prompt involvement of
TVA's OIG in investigating all potential discrimination cases are examples.
On the other hand, both NRC and TVA recognize that there are continuing
problems that have not yet been fully resolved. This is evidenced by the
findings and recommendations of Mr. Cobean's report, dated July 9 1990, to the
TVA Board of Directors, as well as TVA OIG's substantiation, of misconduct in
at least one discrimination case investigated this year.

The licensee also correctly stated that NRC declined to mitigate the proposed
civil penalty because the extensive corrective actions were offset by prior
notice of similar events. Regarding TVA's question of whether the prior
notice factor was intended to be applied to incidents of discrimination, the
staff considers the factor applicable to any violation where a licensee had
prior knowledge of a potential problem. As stated in the NRC's April 12, 1990
letter transmitting the Notice, the cited violations were similar in type to
violations in a Notice of Violation issued on July 10, 1986, based on events
that occurred in 1982 thorough 1985. Those earlier events had been
investigated by TVA, found to be discriminatory by DOL, and settled by TVA.
TVA's response to that earlier Notice cited an October 15, 1985 report by
TVA's Office of General Counsel that addressed the discrimination cases and
concluded, in part, that there was evidence of management performance
weaknesses, including failure to make personnel decisions in a defensible way.
The staff finds nothing in the licensee's arguments to warrant a conclusion
that the factor of prior notice was not appropriately applied.

The licensee's reference to the IG's report casting doubt on whether
discrimination occurred is not addressed further because TVA's initial
response stated that the violations were not contested or challenged.
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NRC Conclusion

In sum, NRC considers these violations a very significant regulatory concern.
In view of the circumstances of this case and the history of past discrimination
at TVA, the exercise of discretion to mitigate this civil penalty is not warraiited.
Therefore, it is appropridte to impose a civil penalty, to again emphasize to
TVA, as well as to other licensees, NRC's concerns, notwithstanding the considerdble
efforts that TVA has-taken and continues to take in this area. Consequently,
the proposed civil penalty in the amount of $240,000 is being imposed.
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