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 ) 
CROW BUTTE RESOURCES, INC. ) Docket No.   40-8943-MLA 
 ) 
(License Amendment for the North Trend  ) ASLBP No. 07- 
Expansion Project) )           
 

 
NRC STAFF COMBINED RESPONSE IN OPPOSITION TO PETITIONERS’ 

REQUESTS FOR DISCRETIONARY INTERVENTION AND PETITIONS FOR  
HEARING AND/OR TO INTERVENE OF DEBRA WHITE PLUME, THOMAS COOK,  

OWE AKU/BRING BACK THE WAY, CHADRON NATIVE AMERICAN CENTER,  
HIGH PLAINS DEVELOPMENT CORPORATION, SLIM BUTTES AGRICULTURAL  

DEVELOPMENT CORPORATION, AND WESTERN NEBRASKA RESOURCES COUNCIL 
 

INTRODUCTION 
 

 Pursuant to 10 C.F.R. §2.309(h), the NRC staff (“Staff”) files this response to the above-

listed petitions for hearing/intervention and discretionary intervention filed on November 12, 

2007.  For the reasons explained in this response, the Staff submits that the petitions should be 

denied for (a) failing to comply with standing requirements set forth in 10 C.F.R. §2.309(d), and 

(b) failing to meet the contention admissibility requirements set forth in 10 C.F.R. § 2.309(f)(1).  

Additionally, the Staff respectfully submits that Petitioners’ requests for discretionary 

intervention fail to satisfy the requirements under 10 C.F.R. §2.309(e) and should be denied.  

Finally, the Petitioners requests for a hearing pursuant to Subpart G proceedings under 

10 C.F.R. § 2.700 should also be denied.  
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BACKGROUND  

Crow Butte Resources, Inc. (CBR) is licensed to operate an in-situ leach (ISL) uranium 

recovery facility in Crawford, Dawes County, Nebraska.1  On May 30, 2007, CBR requested an 

amendment to its license that would allow the development of a satellite facility, the “North 

Trend Expansion Area” or “North Trend,” near its existing ISL operation.  Letter from Stephen P. 

Collings to Charles L. Miller dated May 30, 2007 (ADAMS ML0715500570).  The proposed 

development is at the North Trend Expansion Area or North Trend site, a satellite facility to the 

main Crawford facility currently located approximately 4.0 miles southeast of Crawford, Dawes 

County, Nebraska. North Trend is located 0.5 miles north of the City of Crawford and 

encompasses approximately 2,100 acres.  Uranium extraction will occur on approximately 1,310 

acres of the site.  CBR anticipates subdividing the North Trend site into 9 separate mine units.  

According to CBR,  almost 100% of the minerals leased in the North Trend site are on private 

lands, which is discussed in text and figures submitted in the application.  TR at 1-1, 1-2.  The 

amendment request included a Technical Report2 (TR) and an Environmental Report3 (ER).  

After performing an acceptance review, the NRC Staff formally accepted CBR’s application for 

review on August 28, 2007.  Letter from Stephen J. Cohen to Stephen P. Collings dated Aug. 

28, 2007 (ADAMS ML0723900040).  A notice of an opportunity to request a hearing or petition 

to intervene was posted on the NRC website4 on September 13, 2007, with a deadline for filing 

                                                 

1 CBR possesses a source materials license, SUA-1534. 

2 Application for Amendment of USNRC Source Materials License SUA-1534 North Trend 
Expansion Area – Technical Report (May 30, 2007) (ADAMS ML071760344, ML071760347, 
ML071760349, ML071760350). 

3 Application for Amendment of USNRC Source Materials License SUA-1534 North Trend 
Expansion Area – Environmental Report (May 30, 2007) (ADAMS # ML071870300, ML071870302). 

4 See http://www.nrc.gov/about-nrc/regulatory/adjudicatory/hearing-license-applications.html#2 
(continued. . .) 

http://www.nrc.gov/about-nrc/regulatory/adjudicatory/hearing-license-applications.html#2
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petitions of November 12, 2007. 

On November 12, 2007, NRC received by e-mail5 timely petitions from the following 

individuals and organizations:  (1) Debra White Plume (individual), (2) Thomas Cook 

(individual), (3) Owe Aku/Bring Back the Way (Owe Aku), (4) Chadron Native American Center 

(CNAC), (5) High Plains Development Corporation (HPDC), (6) Slim Buttes Agricultural 

Development Corporation (SBADC), and (7) Western Nebraska Resources Council (WNRC). 

DISCUSSION 

I. Standing 

 A.  Traditional Standing Requirements 

 Any person who requests a hearing or seeks to intervene in a Commission proceeding 

must demonstrate that he or she has standing. 10 C.F.R. § 2.309(a); see also 42 U.S.C. 

§ 2239(a) (“the Commission shall grant a hearing upon the request of any person whose 

interest may be affected by the proceeding, and shall admit any such person as a party to such 

proceeding”). The Commission’s regulations in 10 C.F.R. § 2.309(d)(1) provide that a request 

for hearing or petition to intervene must state:   

 (i) The name, address and telephone number of the petitioner; 

 (ii) The nature of the requestor’s/petitioner’s right under the Act to be 
 made a party to the proceeding; 
 
 (iii) The nature and extent of the requestor’s/petitioner’s property, 
 financial or other interest in the proceeding; and 
                                                                                                                                                          

(. . .continued) 

(last visited December 7, 2007). 

5 Because this action was noticed before October 15, 2007, petitioners are not required to submit 
their petitions in conformance with the new NRC e-filing requirements.  
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 (iv) The possible effect of any decision or order that may be 
 issued in the proceeding on the requestor’s/petitioner’s interest. 
 

 In making a standing determination, the presiding officer is to “construe the [intervention] 

petition in favor of the petitioner.”  Georgia Inst. of Tech. (Georgia Tech Research Reactor), 

CLI-95-12, 42 NRC 111, 115 (1995).  The Commission has long applied contemporaneous 

judicial concepts of standing to determine whether a party has a sufficient interest to intervene 

as a matter of right.  Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-98-21, 

48 NRC 185, 195 (1998).  To establish standing, there must be an “injury-in-fact” that is either 

actual or threatened.  Id., citing Wilderness Soc’y v. Griles, 824 F.2d 4, 11 (D.C. Cir. 1987).  The 

injury must be “concrete and particularized,” not “conjectural” or “hypothetical.” Sequoyah Fuels 

Corp. & Gen. Atomics (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 72 (1994).  As a result, 

standing will be denied when the threat of injury is too speculative. Id.  Furthermore, the alleged 

“injury-in-fact” must lie within the “zone of interests” protected by the statutes governing the 

proceeding; either the Atomic Energy Act or the National Environmental Policy Act of 1969 (as 

amended) 42 U.S.C. §§ 4321, et seq. (2000) (NEPA).  Quivira Mining Co. (Ambrosia Lake 

Facility, Grants, New Mexico), CLI-98-11, 48 NRC 1, 6 (1998), aff’d sub nom. Envirocare of 

Utah, Inc. v. NRC, 194 F.3d 72 (D.C. Cir. 1999).   

 Further, a petitioner must establish a causal nexus between the alleged injury and the 

challenged action.  Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), 

LBP-98-27, 48 NRC 271, 276 (1998), aff’d, CLI-99-4, 49 NRC 185 (1999).  A determination that 

the injury is fairly traceable to the challenged action, however, does not depend “on whether the 

cause of the injury flows directly from the challenged action, but whether the chain of causation 

is plausible.”  Sequoyah Fuels, CLI-94-12, 40 NRC at 75.  Finally, the redressability element of 

standing requires a petitioner to show that the claimed actual or threatened injury could be 
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cured by some action of the decisionmaker.  Sequoyah Fuels Corp. (Gore, Oklahoma Site 

Decommissioning), CLI-01-2, 53 NRC 9, 14 (2001). 

Specifically, in a materials license amendment proceeding, the Petitioner must show that 

the amendment will cause a “‘distinct new harm or threat’ apart from the activities already 

licensed.”  Int’l Uranium (USA) Corp. (White Mesa Uranium Mill), CLI-01-21, 54 NRC 247, 251 

(2001); Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2), CLI-99-4, 

49 NRC 185, 192 (1999).  Moreover, the petitioner must show a “plausible chain of causation” 

for the new and distinct harm; conclusory allegations about potential radiological harm from the 

facility in general, which are not tied to the specific amendment at issue, are insufficient to 

establish standing.  White Mesa, CLI-01-21, 54 NRC at 251; Zion, CLI-99-4, 49 NRC at 192. 

 B. “Proximity plus” standing requirements 

Although the Commission has historically presumed standing in power reactor 

construction permit and operating license proceedings based on a petitioner’s proximity to the 

facility, see, e.g., Virginia Elec. Power Co. (North Anna Nuclear Power Station, Units 1 and 2), 

ALAB-522, 9 NRC 54, 56 (1979), a presumption of standing based on geographic proximity 

alone is not applied in materials licensing cases.  Rather, in materials cases, “a presumption of 

standing based on geographical proximity may be applied . . . where there is a determination 

that the proposed action involves a significant source of radioactivity producing an obvious 

potential for offsite consequences.”  Georgia Tech, CLI-95-12, 42 NRC at 116 (citing Sequoyah 

Fuels, CLI-94-12, 40 NRC at 75 n. 22).  Whether a proposed action carries with it an “obvious 

potential for offsite consequence,” and, if so, at what distance a petitioner can be presumed to 

be affected, must be determined “on a case-by-case basis, taking into account the nature of the 

proposed action and the significance of the radioactive source.” Id.; see also Exelon Generation 

Co., LLC and PSEG Nuclear, LLC (Peach Bottom Atomic Power Station, Units 2 and 3), 

CLI-05-26, 62 NRC 577, 580 (2005).  In particular, how close a petitioner must live to the source 
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“depends on the danger posed by the source at issue.”  Sequoyah Fuels Corp., CLI-94-12, 

40 NRC at 75 n. 22.   

 C. Organizational and representational standing 

An organization may demonstrate standing by showing “either immediate or threatened 

injury to its organizational interests or to the interests of identified members.” Georgia Tech, 

CLI-95-12, 42 NRC at 115.  For an organization to assert standing on its own behalf, it must 

satisfy the same standing requirements as an individual by showing a discrete institutional injury 

to the organization itself.  White Mesa, CLI-01-21, 54 NRC at 252.  For an organization to assert 

“representational standing” on behalf of one or more of its members, the organization “[m]ust 

demonstrate how at least one member may be affected by the licensing action, must identify 

that member by name/address, and must show that the organization is authorized to request a 

hearing on that member’s behalf.”  N. States Power Co. (Monticello; Prairie Island, Units 1 & 2; 

Prairie Island ISFSI), CLI-00-14, 52 NRC 37, 47 (2000).  The purpose of the third requirement is 

to ensure that an organization is truly representing the interests of the member and not “simply 

seeking the ‘vindication of its own value preferences.’”  White Mesa, CLI-01-21, 54 NRC at 

250-51.  

 D. Discussion of Petitioners’ Standing 

  1. Debra White Plume 

 Ms. White Plume asserts individual standing based on the following statements:  

(1) because she lives “downwind” from the proposed North Trend operation, she would be 

exposed to increased radon levels; (2) the well on her property draws water from an aquifer that 

“may mix” with the Chadron or Brule aquifers “in which CBR mines uranium or has leaked 

radioactive arsenic laden fluids;” and, (3) her property values are adversely impacted by 

proximity to the CBR mine.  Petition of Debra White Plume at A-1.  She claims that approval of 

the license amendment would put her “at further risk of personal health problems associated 
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with contamination of the air, surface water and groundwater by CBR’s operations,” and that the 

value of her “real and personal property” would be reduced.  Id.  Contrary to this claim, the 

application provides data, which demonstrates that doses to the nearest residences from both 

the main and satellite facilities will be significantly less than the 100 mrem/yr public dose limit 

specified in 10 CFR 20.1301.  TR at 7-32.  Contrast Ms. Plume’s property which is located at a 

distance of approximately 60 miles from the facility.  

Ms. White Plume has not stated a basis for standing with sufficient specificity to 

establish a “concrete and particularized” injury.  Ms. White Plume bases her standing argument 

on several generalized statements, but she never specifies how any of these alleged harms will 

occur.  For example, Ms. White Plume alleges that she will be exposed to increased levels of 

radon “as described in the Application”, but she never specifies where in the Application it 

shows that there is any possibility that radon will travel downwind to Ms. White Plume’s 

residence.  Similarly, while she states that she draws drinking water from “an aquifer that may 

mix with the Chadron aquifer or Brule aquifer” she never describes how this may occur or points 

to any evidence that shows that this mixing will cause her harm at her residence in South 

Dakota. 6  Ms. White Plume’s claim contradicts, without providing any basis, the statements in 

the application indicating that the Chadron Formation is a different aquifer than the High Plains 

Aquifer and that no reasonable mechanism for mixing has been identified due to the very low 

hydraulic conductivity of the confining layers between the Brule and Chadron Formations.  

TR at  2.7-9.  Ms. White Plume also fails to provide any evidence that CBR’s excursion history 

 

6 Lacking any specifics on Ms. White Plume’s physical location, the Staff calculated the distance 
between Crawford, Nebraska (location of the proposed North Trend site) and Manderson, South Dakota, 
using the distance calculator at http://www.infoplease.com/atlas/calculate-distance.html.  This calculator 
uses the latitude and longitude of two cities to determine the distance “as the crow flies” between them.  
Id.  The resulting distance was 60.8 miles (97.9 km).   

http://www.infoplease.com/atlas/calculate-distance.html
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has resulted in a release of radioactive constituents to underground sources of drinking water.   

Furthermore, Ms. White Plume has not shown that her injury is fairly traceable to the 

challenged action because she has not shown a plausible basis for how airborne radon or 

allegedly contaminated groundwater from Crawford, Nebraska will travel over 60 miles to 

Manderson, South Dakota in a manner sufficient to cause her harm.  Finally, to the extent Ms. 

White Plume’s alleged injuries derive from the existing Crow Butte operation,7 her asserted 

basis for standing does not show that the proposed North Trend expansion will create a “new 

and distinct harm, separate and apart from the continuing activities under the existing license 

and amendments.  Int’l Uranium (USA) Corp. (White Mesa Uranium Mill), LBP-01-8, 53 NRC 

204, 218 (2001).   

Ms. White Plume also appears to assert as a basis for standing that she lives within an 

80 km radius of the North Trend site.  Petition of Debra White Plume at 1.  However, there is no 

presumption of standing based on proximity in a materials licensing case, and Ms. White Plume 

has not addressed the standard for “proximity plus” standing:  “a significant source of 

radioactivity producing an obvious potential for offsite consequences.”  Georgia Tech, 

CLI-95-12, 42 NRC at 116.  The material at issue in this license amendment—unenriched, 

natural uranium (yellowcake)— is not a significant source of radioactivity; consequently, there is 

no “obvious potential” for harm at property that is approximately 60 miles from the proposed 

operation.  See Nuclear Fuel Servs., Inc. (Erwin, Tennessee), CLI-04-13, 59 NRC 244, 248 

(2004) (finding no obvious potential for harm at petitioner’s property 20 miles from the site of a 

facility that converted high-enriched uranium to low-enriched uranium).  Absent an obvious 

 

7 For example, Ms. White Plume relies on her personal belief in “a slow moving plume of 
radioactive water … caused by CBR’s current operation.”  Petition of Debra White Plume at B-1 
(emphasis added).   
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potential for harm, “it becomes [petitioner’s] burden to provide a ‘specific and plausible’ 

explanation of how the action will affect her.” Id. at 248.  Mere conclusory allegations about 

potential harm to the petitioner or others are not sufficient.  Id.  Because Ms. White Plume has 

failed to show either an injury in fact or a basis for standing based on proximity to the site, her 

petition should be denied. 

 2. Thomas Cook  

 Mr. Cook states his street address as 1705 S. Maple Street, Chadron, Nebraska, and 

states that he owns 5.25 acres of property “in sight of Crow Butte twenty miles to the west.”  

Petition of Thomas Cook at A-1.  He further states that he lives “downwind and downgrade” 

from the proposed North Trend operation,8  and makes the same assertions with regard to 

standing as Ms. White Plume:9  namely, that he would be exposed to increased radon levels; 

that his well draws water from an aquifer that “may mix” with the Chadron and Brule aquifers; 

that his property values are adversely impacted by his proximity to the site; and, that he would 

be at further risk of personal health problems because of air, surface water, and groundwater 

contamination.  Id.  For the reasons stated above for Ms. White Plume, these allegations do not 

show an injury in fact with sufficient specificity to establish standing.  Instead, they are merely 

“conjectural” or “hypothetical” statements that lack any support.  See Sequoyah Fuels, 

CLI-94-12, 40 NRC at 72.    

 In addition, Mr. Cook fails to establish “proximity plus” standing.  Mr. Cook’s statement 

that his property is “in sight of Crow Butte twenty miles to the west,” provides insufficient 
                                                 

8 It is not clear whether the 5.25 acre property Mr. Cook refers to is the same property as the one 
he resides (1705 S. Maple Street, Chadron, Nebraska).  See Petition of Thomas Cook at A-1. 

9 The Staff notes that all of the seven petitions received in this proceeding have extensive 
similarities in their bases for standing and are virtually (if not completely) identical in the contentions 
asserted.   
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information to demonstrate that there is an “obvious potential for offsite consequences.”  

Georgia Tech, CLI-95-12, 42 NRC at 116. A distance of 20 miles does not appear to be close 

enough to this ISL site for there to be an obvious potential for offsite consequences; let alone 

consequences directly attributable to the amendment under consideration here.  In Nuclear Fuel 

Services, the Commission affirmed a licensing board’s determination that a distance of 20 miles 

was insufficient to establish a presumption of standing for a facility that stored high-enriched 

uranium, a more significant source of radioactivity than the unenriched uranium at issue here.  

CLI-04-13, 59 NRC at 248.   

Mr. Cook also asserts as a basis for standing that he is a commissioner on the Nebraska 

Commission on Indian Affairs (NCIA)10 and “as such, has an interest in a public hearing 

concerning uranium mining.”  Mr. Cook’s position on the NCIA, however, does not automatically 

give him standing to intervene individually.  Cf. Shieldalloy Metallurgical Corp. (Licensing 

Amendment Request for Decommissioning of the Newfield, New Jersey Facility), LBP-05-07, 

65 NRC 341, 351 (2007) (stating that “one does not acquire standing as a consequence of 

being a member of a legislative tribunal”; see also Babcock & Wilcox (Apollo, Pennsylvania Fuel 

Fabrication Facility), LBP-92-35, 36 NRC 355, 358 n.9 (1992); Combustion Eng’g, Inc. 

(Hematite Fuel Fabrication Facility), LBP-89-23, 30 NRC 140, 145 (1989).  Also, Mr. Cook 

cannot claim individual standing based on the interests of NCIA because one person cannot 

derive standing from the interests of another.  Florida Power & Light Co. (St. Lucie Nuclear 

Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329 (1989).  While the regulations allow a 

 

10 The Nebraska Commission on Indian Affairs “consists of 14 Indian commissioners appointed 
by the Governor.”  http://www.indianaffairs.state.ne.us/about.html.   Its mission is to promote Indian rights 
and to seek solutions to problems shared by all Nebraska Indians.  Id.  It pursues these goals through 
“advocacy, education, and promotion of legislation.”  Id.   

http://www.indianaffairs.state.ne.us/about.html
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state governmental entity to submit petitions to intervene in NRC proceedings, Mr. Cook has 

submitted his petition as an individual, on his own behalf, not on behalf of the NCIA.  Petition of 

Thomas Cook at A-1 (stating that the Petitioner’s name is Thomas Kanatakeniate Cook, and 

nowhere indicating submission on behalf of NCIA).  The NCIA resolution attached to Mr. Cook’s 

petition11 does not transform his individual petition to an organizational one.  See 10 C.F.R. 

§ 2.309(d)(2) (stating that a state or local government body must submit a petition that satisfies 

the requirements of section 2.309 and must designate a single representative for the hearing).12   

 3. Debra White Plume/Owe Aku 

 Debra White Plume, who is also an individual petitioner (see Section D.1 above), 

submitted a second petition as Director of Owe Aku, Bring Back the Way (OA), a “grassroots 

non-governmental social change organization dedicated to the preservation and revitalization of 

the Lakota Way of Life.”13  The bases asserted for standing in this petition are identical to those 

asserted by Ms. White Plume individually, and the contentions are also identical.  It is unclear 

whether Ms. White Plume is asserting organizational standing on behalf of Owe Aku, or whether 

Owe Aku is asserting representational standing on behalf of Ms. White Plume as a member.  In 

either case, there are insufficient grounds to grant standing.  To obtain standing on its own 

behalf, OA must show “either an immediate or threatened injury to its organizational interests or 

to the interests of identified members.”  Georgia Tech, CLI-95-12, 42 NRC at 115.  In this case, 

                                                 

11 Petition of Thomas Cook, three unnumbered pages after A-2. 

12 Even if Mr. Cook’s petition was construed as a petition for NCIA, NCIA would still have to show 
standing.  The regulations state that a state or governmental agency need not satisfy the standing 
requirements of 10 C.F.R. 2.309(d) for proceedings involving a “facility located within its boundaries.”  
However, this exemption applies only to production facilities or utilization facilities, and thus does not 
apply to an in situ leaching uranium recovery operation.  10 C.F.R. §§ 2.4, 50.2. 

13 “Bring Back the Way,” http://www.bringbacktheway.com/3.html. 

http://www.bringbacktheway.com/3.html
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OA never shows how its interest in preserving and revitalizing the Lakota way of life is harmed 

by the proposed North Trend addition.  Rather, the interests asserted are those Ms. White 

Plume raised for herself as an individual:  exposure to radon and groundwater contamination, 

loss of property value, and risks to personal health.  Petition of OA at A-1.  For the reasons 

stated above, these interests are not concrete and particularized enough to confer standing to 

either an individual or organization.   

 OA has also failed to satisfy the requirements for representational standing.  The OA 

petition does not state that it is made on behalf of a particular member, does not provide the 

name or address of a member, and does not provide authorization from a member for OA to 

request a hearing on that member’s behalf.  See Monticello, CLI-00-14, 52 NRC at 47.  

Moreover, even if the Board were to consider Ms. White Plume herself as the member in 

question,14 the petition is still deficient because Ms. White Plume has failed to demonstrate 

individual standing.  Therefore, the OA petition should be denied. 

 4. Chadron Native American Center, Inc. (CNAC) 

 CNAC, a non-governmental organization based in Chadron, Nebraska, which provides 

social and health services programs to families and individuals, asserts standing on behalf of its 

“employees and clients” who are “downwind and downgrade” from the proposed North Trend 

expansion, who drink water from an aquifer that may mix with the Chadron and Brule aquifers, 

and who “have put their personal health at risk and may be damaged” by continued uranium 

mining, further excursions, and continued contamination of air, surface water and groundwater.”  

                                                 

14 If an official of an organization has the requisite personal interests to support an intervention 
petition, her signature on the organization’s petition for intervention is enough to give the organization 
standing to intervene.  Consolidated Edison Co. of N.Y. (Indian Point, Unit 2) and Power Authority of the 
State of N.Y. (Indian Point, Unit No. 3), LBP-82-25, 15 NRC 715, 728-29, 734-36 (1982).   
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CNAC Petition at A-1.   In support of its petition for standing, CNAC attached a “resolution of 

interest” passed by its Board of Directors.  The resolution states that CNAC “operates as the 

legally-constituted representative body of Native Americans residing in the Nebraska 

panhandle,” that it has “an abiding interest in water, health and the environment,” and that it 

“opposes the expansion of uranium mining in northwest Nebraska until [its] concerns over 

depleting water, along with continuous increase of radioactive contamination of the Arikaree 

aquifer, are heard….”  “Resolution of Chadron Native American Center, Inc.” attached to CNAC 

Petition. 

 The board resolution and generalized statements of harm are not sufficient to confer 

standing for the same reason that these generalized statements were not sufficient to confer 

standing on the above individuals; namely, because general statements of organizational 

concern do not constitute a “concrete and particularized” harm from the proposed action 

sufficient to create standing.  Instead, CNAC must satisfy the same standing requirements as an 

individual by showing a discrete institutional injury to the organization itself.  See White Mesa, 

CLI-01-21, 54 NRC at 252.  CNAC’s resolution states that it “opposes the expansion of uranium 

mining.”  This demonstrates an interest in this issue but it does not specify an injury that the 

CNAC could potentially suffer.  It is well established that an interest in a problem—no matter 

how longstanding the interest or how qualified the organization—is not enough, by itself, to 

confer standing.  See Peach Bottom, CLI-05-26, 62 NRC at 577, 580 n.8 (citing Sierra Club v. 

Morton, 405 U.S. 727, 730 (1972)).  

  If the CNAC is attempting to demonstrate representational standing, it must provide the 

name and address of a member who will be harmed by the granting of the license amendment, 

and provide proof of permission to represent such a person in this proceeding.  CNAC has not 

satisfied these requirements.  Because the CNAC has not demonstrated standing on its own 

behalf or representational standing, its petition should be denied. 
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 5. High Plains Development Corp. (HPDC) 

 HPDC is a housing and economic development organization located in Chadron, 

Nebraska.  Like CNAC, HPDC asserts that its employees and clients would be exposed to 

increased radon levels because: they live downwind of the proposed expansion; they drink 

water from an aquifer that may mix with the Chadron or Brule aquifers; and, their property 

values “are adversely impacted by … proximity to the ISL Uranium mine [the CBR site].”  HPDC 

claims that its employees and clients’ personal health is at risk and may be damaged by 

continued uranium mining, further excursions and continued contamination of the air, surface 

water, and groundwater, and that their clients’ real and personal property will lose value for the 

same reasons.  They assert that approving the license amendment will put them further at risk 

of personal health problems and would adversely affect their property values. 

 The petition of HPDC suffers from the same deficiencies as that of CNAC as to 

representational standing:  the petition does not specify by name and address the member or 

members it purports to represent, does not provide evidence that CNAC is authorized to 

represent the member or members, and does not state with specificity any member’s basis for 

individual standing.  Without this information, HPDC cannot assert representational standing.  

The Staff notes that Thomas Cook, the president of HPDC, has also submitted an individual 

petition in this matter; however, even if Thomas Cook is assumed to be the member whose 

interests are being represented, as discussed above, Mr. Cook’s petition does not assert 

sufficient bases to grant him individual standing.  Furthermore, the HPDC petition must 

specifically state that it represents Mr. Cook, which it fails to do. 

 HPDC also fails to meet the requirements for standing on its own behalf because its 

petition does not show with specificity an injury to the organization itself from the proposed 

action.  The petition does not allege any harm to the organization whatsoever, but merely refers 

to a “unanimous board resolution.”  An interest in the proceeding, however, is not enough to 



- 15 - 

confer organizational standing; instead a Petitioner organization must show a concrete and 

particularized injury to the organization itself.  See White Mesa, CLI-01-21, 54 NRC at 252.  

Because HPDC has not demonstrated a particularized injury, the petition fails to provide a basis 

for organizational standing and should be dismissed. 

 6. Slim Buttes Agricultural Development Corp. (SBADC) 

 SBADC, a nonprofit organization that assists in the development of family and 

community gardens and farms throughout the 4,500 square mile Pine Ridge Indian Reservation, 

claims standing on behalf of its “employees and clients,” which include “families located as 

close as 40 miles from the proposed North Trend expansion site.”  Petition at A-1.  The petition 

states that SBADC itself is “based in Slim Buttes, Pine Ridge Indian Reservation,” although the 

address given is in Chadron, Nebraska.15  SBADC offers exactly the same bases for standing 

as those offered by CNAC: exposure to increased radon levels, groundwater contamination, an

personal health risks from continuing operations of the CBR proposed operation.   

d 

                                                

SBADC asserts organizational standing by stating that its “health values are adversely 

impacted by … proximity to the ISL Uranium mine.”  Again, as discussed above for CNAC, a 

generalized assertion regarding “health values” is not a concrete and particularized enough 

harm to provide a basis for granting organizational standing. SBADC must show some discrete 

institutional injury in order to be granted standing.  Further, SBADC cannot claim 

representational standing because it has provided no proof that any member of its organization 

has authorized SBADC to represent his or her interests.  Even were the organization deemed to 

be able to represent members, its own filing asserts that the closest its members reside 40 

 

15 The Staff notes that the address given, 1705 S. Maple Street, Chadron, Nebraska, is the 
address of Thomas Cook’s residence.  Petition of Thomas Cook at A-1. 
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miles away from the proposed operation.  No alleged harm has been provided with a supported 

rational basis to explain how harm could come to SBADC members at that distance as a result 

of the proposed amendment.  Because SBADC has not met the requirements for organizational 

or representational standing, its petition should be denied. 

 7. Western Nebraska Resources Council (WNRC) 

 WNRC’s petition is nearly identical to the other petitions in this case.  WNRC’s asserted 

bases for standing include exposure to radon, contamination of groundwater, decrease in 

property values and risks to personal health as potential harms.  WNRC Petition at A-1.   

For the reasons set forth in the discussions of the other organizations who have claimed 

standing in this proceeding, WNRC’s petition should be denied because it fails to demonstrate 

either organizational or representational standing.  WNRC only lists generalized grievances, not 

concrete and particularized harm, and the WNRC provides no information to indicate that any 

member of its organization has authorized it to represent his or her interests. 

In sum, none of the Petitioners have established standing, and therefore, their petitions 

should be denied.   

II. Petitioners’ Requests for Discretionary Intervention Should be Rejected 

 Alternately, in each petition, Petitioners seek discretionary intervention in the event that 

the Board finds no standing.  Based on the reasons set forth in this section, the Staff requests 

that the Board deny each petitioner’s request.  Pursuant to 10 C.F.R. § 2.309(e), a request for 

discretionary intervention can only be considered when “at least one requestor/petitioner has 

established standing and at least one admissible contention has been admitted so that a 

hearing will be held.”  See also Final Rule: Changes to Adjudicatory Process, 69 Fed. Reg. 

2,182, 2,189 (January 14, 2004) (“Discretionary intervention, however, will not be allowed 

unless at least one other petitioner has established standing and at least one admissible 

contention.”).  However, notwithstanding the “one admissible contention-one party requirement,” 
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the petition must also address several requirements for eligibility.  10 C.F.R. §2.309(e) requires 

that in addition to addressing the standing requirements under section 2.309(d)(1), the initial 

petition for hearing must address: (1) factors weighing in favor of allowing intervention, and  

(2) factors weighing against allowing intervention.  At this juncture, no contentions have been 

admitted nor has any petitioner established the requisite standing to intervene in these 

proceedings.  Indeed, as explained in the staff’s response to the contentions, the staff does not 

believe any petition has satisfied the requirement for admission of a contention, even if standing 

was assumed.  More importantly, however, even if the Board determines later that consideration 

of discretionary intervention is appropriate, the Petitioners’ request should be denied because 

they fail to address in the initial petition the factors listed in section 2.309(e).  Consequently, the 

Board should deny the request for discretionary intervention.  

III.  Staff’s Opposition to Petitioners’ Request for Subpart G Proceedings 

The Staff opposes Petitioners’ request that Subpart G hearing procedures be applied in 

this proceeding pursuant to section 2.310(d).  See, e.g., Cook Petition at 4.  Petitioners’ reliance 

on section 2.310(d) is misplaced because this section specifically applies only to “nuclear power 

reactors;” not license amendments issued under Part 40.  10 C.F.R. § 2.310(d) (“In proceedings 

for the grant, renewal, licensee-initiated amendment, or termination of licenses or permits for 

nuclear power reactors . . .”) (emphasis added).  Licensee-initiated amendments under Part 40, 

such as the amendment at issue in this proceeding, “may be conducted under the procedures of 

subpart L of this part.”  10 C.F.R. § 2.310(a).  Further, section 2.1200 provides that the 

provisions of Subpart L govern all but a select few proceedings.  In adopting section 2.310, the 

Commission stated that unless one of the applications specified in paragraphs (b) through (h) 

apply, “the listed proceedings are to be conducted under Subpart L.”  Final Rule: Changes to 

Adjudicatory Process, 69 Fed. Reg. 2,182, 2,206 (January 14, 2004) (emphasis added).  

Consequently, because none of the applications specified in paragraphs (b) through (h) apply in 
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this proceeding, the appropriate hearing procedure is Subpart L. 

IV. Legal Requirements for Admissibility of Contentions 

To gain admission to a proceeding as a party, a petitioner must submit at least one valid 

contention that meets the requirements of 10 C.F.R. § 2.309(f)(1).  For each contention, the 

petitioner must provide: (1) a specific statement of the issue of law or fact to be raised; (2) a 

brief explanation of the basis for the contention; (3) a demonstration that the issue raised in the 

contention is within the scope of the proceeding; (4) a demonstration that the issue raised in the 

contention is material to the findings the NRC must make to support the action that is involved in 

the proceeding; (5) a concise statement of the alleged facts or expert opinions which support 

the requestor’s position; and (6) sufficient information to show that a genuine dispute exists on a 

material issue of law or fact, including references to specific portions of the application that the 

petitioner disputes and the supporting reasons for each dispute or the identification of each 

failure to include necessary information in the application and the supporting reasons for the 

petitioner’s belief. 10 C.F.R. § 2.309(f)(1); see also USEC, Inc. (American Centrifuge Plant), 

CLI-04-30, 60 NRC 426, 429 (2004). 

The contention rule is “strict by design,” see Dominion Nuclear Connecticut, Inc., 

(Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 NRC 349, 358 (2001), and 

failure to comply with any of the above requirements is grounds for dismissal of a contention. 

Private Fuel Storage (Independent Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 

325 (1999); Louisiana Energy Servs. (National Enrichment Facility), LBP-04-14, 60 NRC 40, 54 

(2004) (“LES”). The Commission’s procedures do not allow “‘the filing of a vague, 

unparticularized contention,’ unsupported by affidavit, expert, or documentary support.” N. Atl. 

Energy Serv. Corp. (Seabrook Station, Unit 1), CLI-99-6, 49 NRC 201, 219 (1999), quoting 

Baltimore Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant), CLI-98-25, 48 NRC 325, 349 

(1998).  Likewise, Commission practice does not “permit ‘notice pleading,’ with details to be 



- 19 - 

filled in later.” Id.   

To be admissible, contentions must fall within the scope of the proceeding as defined by 

the notice of hearing. See Florida Power and Light Co. (Turkey Point Nuclear Generating Plant, 

Units 3 and 4), CLI-00-23, 52 NRC 327, 329 (2000); LES, LBP-04-14, 60 NRC at 55.  Moreover, 

a contention must present a genuine dispute with the applicant on a material issue of law or 

fact, and any contention that fails directly to controvert the application or that mistakenly asserts 

the application does not address a relevant issue can be dismissed. See Sacramento Mun. Util. 

Dist. (Rancho Seco Nuclear Generating Station), LBP-93-23, 38 NRC 200, 247-48 (1993), 

review declined, CLI-94-2, 39 NRC 91 (1994).  The petitioner must present the factual 

information and expert opinions necessary to support its contention adequately. See Georgia 

Inst. of Tech. (Georgia Tech Research Reactor), LBP-95-6, 41 NRC 281, 305, vacated in part 

and remanded on other grounds, CLI-95-10, 42 NRC 1, aff’d in part, CLI-95-12, 42 NRC 111 

(1995).  Neither mere speculation nor bare assertions alleging that a matter should be 

considered will suffice to allow the admission of a proffered contention.  See Fansteel, Inc. 

(Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003).  If a petitioner neglects to 

provide the requisite support for its contentions, it is not within the Board’s power to make 

assumptions of fact that favor the petitioner. See Georgia Tech, LBP-95-6, 41 NRC at 305.    

Response to Petitioners’ “Relevant Facts” 

In each petition for hearing/intervention, Petitioners offer identical “Relevant Facts and 

Positions,” see, e.g., unnumbered page 2 of Petition of Debra White Plume, in support of their 

proffered contentions.  These “relevant facts”, however, are for the most part, speculation and 

conjecture that are not properly supported with documents, expert opinion, or in the application 

as required under 10 C.F.R. § 2.309(f)(1).  The Board should note that many of the “relevant 

facts” are repeated throughout Petitioners’ proffered contentions and are addressed by the Staff 

accordingly.   
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Discussion of the Petitioners’ Contentions 

In the event that the Board determines that Petitioners have standing to intervene in 

these proceedings, the Staff offers the following responses to their contentions.  The Staff notes 

that each of the seven Petitioners submitted six identical “general” contentions (denoted by 

letters A through F) which contain, in some cases, numerous “contentions” that actually are 

additional bases, purportedly in support of the general contention.  In the discussion below, the 

Staff responds to each general contention followed by each corresponding bases in the order 

presented by the Petitioners. 

A. CBR’s Mining Operations Use And Contaminate Substantial Water Resources and 
Radioactive Wastewater Mixes With Brule and High Plains Aquifers and Moves in a 
Slow-Moving Plume.             

 
In support of contention A, Petitioners raise numerous allegations that are related to 

groundwater use and contamination that are: immaterial to these proceedings; not adequately 

supported with documentation or expert opinion; and, not stated with sufficient specificity to 

support an admissible contention.  To the extent that the contentions allege problems related to 

the current operation, these allegations are not material to this license amendment, and should 

be rejected.   

First, with regard to groundwater use, Petitioners’ primary basis for challenging the 

amendment is that: (1) “in several places in the application and in other public testimony16 CBR 

gives a misimpression that its water usage is relatively nominal because it uses the fact that its 

‘restoration’ meets NDEQ regulations as grounds for not counting the full amount of CBR’s 
                                                 

16 The petitioners did not supply copies of the public testimony to which they refer, “CBR 
testimony at August 21, 2007 Nebraska Natural Resources Committee hearing,” nor did they provide a 
reference to where a copy of the testimony could be found.  The staff conducted a search of the 
Nebraska Resources Committee website and could not locate the alleged testimony. Consequently, 
Petitioners’ citation does not comply with the requirements in Section 2.309(f)(1) for referencing 
documents.  
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water usage.” Petition at B-1, Contention A (ii).   Petitioners further allege that: (2) CBR’s current 

operation is depleting the Chadron aquifer of “pristine water” at a rate of 9,000 gpm and 

replacing it with “radioactive, geochemically changed water”; (3) “[t]here is no basis to use a ‘net 

consumption’ number suggested by CBR of about 113 gpm because the water returned to the 

aquifer is very different…; and (4) “CBR seeks to use an additional 4500 gpm, for a total of 

13,500 gpm, at a time when the aquifer is not recharging as fast as it is being used and at a 

time of widespread drought.”  Petition at B-1, Contention A(i), (ii).  In this regard, Petitioners 

appear to be asserting that, although CBR is essentially replacing all of the water it removes, 

CBR is really depleting the aquifer because the water it puts back is no longer “pristine.”  

However, the Application provides data demonstrating that groundwater in the Chadron 

Formation already contains radionuclides and other inorganic constituents that render the 

groundwater unsafe for human consumption and, thus, is not “pristine.”  ER at 3.4-39, 3.4-40.  

The Petitioners have not provided any analytical data to the contrary or shown that the Applicant 

is required to restore the groundwater to a more pristine level.  Nor have they challenged to 

factual underpinnings of the application related to groundwater restoration.  Further, Petitioners’ 

arguments do not conform to the contention admissibility requirements because Petitioners 

have not provided any specific references in the Application where “CBR gives a misimpression 

that its water usage is relatively nominal”, as required by Section 2.309(f)(1).  Nor do they offer 

supporting documentation or expert opinion that supports a claim that CBR proposes to re-inject 

groundwater that is “radioactive, geochemically changed water”.  In addition, they fail to explain 

how the proposed operation would impact water depletion at the North Trend site, nor do they 

provide a basis for their claim that operations would contribute to further “widespread drought”.17  

 

(continued. . .) 
17 Petitioners assert in contention A (iv) that “ the NRC … is required to determine whether CBR’s 
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See Petition at B-1, Contention A(iii). 

Second, with regard to groundwater contamination, Petitioners contend that they 

“believe there is a slow-moving plume of radioactive water in the High Plains aquifer caused by 

CBR’s current operation”,18 which “poses a health risk to people who use the High Plains 

aquifer in Colorado, Nebraska, New Mexico, Oklahoma, South Dakota, Texas and Wyoming”.  

Petition at B-1, Contention A(v).   Other than their stated belief, which is insufficient grou

contention admissibility, Petitioners have failed to present any supporting facts or 

documentation for the existence of this “slow-moving plume” at the current CBR operation near 

Crawford.  See Fansteel, CLI-03-13, 58 NRC at 203 (speculation or bare assertions that a 

matter should be considered are not sufficient to allow admission of a contention).  Similarly, the 

Petitioners have failed to present any support, expert or otherwise, for the assertion that 

“radioactive wastewater” mixes with Brule and High Plains Aquifers, or that the plume, if it does 

exist, poses a health threat.  See Petition at B-1, Contention A(v).   

Petitioners attempt to support their groundwater contamination allegations, by 

referencing a United States Geological Survey (USGS) publication19 (the Atlas), is neither 

instructive nor applicable to the geological conditions existing at the North Trend site.   Petition 

 

(. . .continued) 

current and proposed operation is in the best interests of the general public, and thus, ‘water usage is key 
to that determination.  Petitoners, however, provide no citation to support that assertion. 

18 Although petitioners assert that the plume is caused by CBR’s current operation, which is not 
the subject of this proceeding, review of the current operation is relevant to the extent that it provides the 
staff with a history on the adequacy of radiation protection and monitoring programs, site characterization, 
operating procedures and training programs. 

19 United States Geological Survey, “Ground Water Atlas of the United States:  Kansas, Missouri, 
and Nebraska,” Publication HA 730-D, 1997, available at http://capp.water.usgs.gov/gwa/ch_d/D-
text2.html. 

http://capp.water.usgs.gov/gwa/ch_d/D-text2.html
http://capp.water.usgs.gov/gwa/ch_d/D-text2.html
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at B-1, Contention A(v).  This publication discusses the High Plains aquifer, which covers an 

area of 174,000 square miles, from a large-scale perspective and does not address specific 

conditions at the North Trend site or in the immediate surrounding area.  With regard to “mixing” 

of the Brule and High Plains aquifers, the Atlas states that the Brule Formation is part of the 

High Plains aquifer, it underlies much of western Nebraska, and it is included in the High Plains 

aquifer “only where it has been fractured or where the formation contains solution openings,” 

situations which exist “only where the Brule crops out or is near the land surface.”  Petitioner 

provides no additional information to show that the North Trend site is one of these areas nor do 

the referenced documents appear on their face to indicate such is the case for the North Trend 

site.   

The Petitioners also offer the Atlas as support for their allegation, relating to 

groundwater use, that the proposed operation impacts aquifers at a time when “the aquifer is 

not recharging as fast as it is being used and at a time of widespread drought.”  Petition at B-1, 

Contention A(iii).  However, the use of the USGS report to support this assertion suffers from 

the same defects discussed above.  Although the Atlas does state that water levels in the High 

Plains aquifer have declined at some locations, and that “average annual withdrawals from the 

aquifer generally are much larger than recharge to the aquifer from precipitation,” these 

statements reflect the aquifer’s condition in a global sense and do not describe the specific 

conditions at the North Trend site or in its immediate vicinity.20  The report on its face cannot be 

used to explain the conditions at the North Trend site or to challenge the adequacy of the 

application, which does provide information that addresses the geological and hydrogeological 

 

20 In fact, the Atlas indicates that most of the decrease in water levels has occurred in Kansas, 
whereas changes in Nebraska have been negligible.  See Id.   
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conditions at the North Trend site.  Thus, Petitioners’ reference to the Atlas as support in both 

instances should be rejected.   

The Petitioners otherwise fail to explain how the proposed amendment to existing 

operations to allow operation at the North Trend Site will impact the Brule and High Plains 

Aquifers.   The Applicant provides data in its Technical Report that demonstrates hydraulic 

separation between the Brule and Chadron Formations, TR at 2.7-37, and the Petitioners 

provide no information to the contrary.   

Finally, Petitioners contend that “[l]ittle is known about the White River fault and how it 

may contribute to fractures that allow for movement of radioactive water when excursions 

occur.”  Petition at B-1, Contention A(vi).  Petitioners, however, provide no basis in fact for this 

contention, nor do they, provide documentation to support this assertion or demonstrate how the 

proposed operation impacts the White River fault or vice versa.  Merely asserting that a matter 

should be considered is not sufficient grounds for admitting a contention.  See Fansteel, 

CLI-03-13, 58 NRC at 203. 

In further support of contention A, the Petitioners raise 14 bases many of which are 

repetitive, citing to portions of the Applicant’s technical and environmental reports.   Petition at 

B-2 to B-7.  The Staff addresses each of these bases below. 

1. “…but CBR admits that this is impossible because the mined wastewater is 
radioactive so NDEQ standards are used to create a “restored” aquifer that 
is not really restored”  

 
This allegation is an impermissible challenge to the existing license conditions and 

should be rejected. Petitioners cite a statement in ER Section 2.2 that defines the primary and 
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secondary goals of groundwater restoration.21  Without citing specific authority to do so, 

Petitioners’ allegation that “NDEQ standards are used to ‘restore’ an aquifer that is not really 

restored” impermissibly challenges license condition 10.3C in the existing license because CBR 

does not propose to modify that license condition in this amendment application.  License 

Condition 10.3C states “[t]he secondary goal of groundwater restoration shall be on a 

parameter-by-parameter basis to return the average well field unit concentration to the 

numerical class-of-use standards established by the Nebraska Department of Environmental 

Quality…”.22  Thus, the basis in support of the contention is outside the scope of these 

proceedings and the contention should be rejected. 

Additionally, Petitioners’ statement “but CBR admits that this is impossible because the 

mined wastewater is radioactive…” appears to address a statement highlighted by the 

Petitioners in the second bases of their petition, see Petition at B-2, which the staff addresses in 

the following section of this response.  

 2. “Since ISL operations alter groundwater geochemistry, it is unlikely that  
 restoration efforts will return the groundwater to the precise water quality 
 that existed before operations.  This shows that CBR knows that its 
 restoration efforts will not meet its proposed goals.”  
 
In support of the contention, Petitioners cite Section 5.4.1.3.2 of the ER, which states 

that the Applicant believes it is unlikely that the primary goal of restoring water quality to pre-

existing conditions can be achieved.  Petition at B-2, ER at 5-24.  The ER, however, also states 

that the Applicant is committed “to return[ing] the groundwater to the restoration values set by 

 

21 NRC’s groundwater protection program is embodied in NUREG-1569, which the Staff 
developed at the Commission’s direction.  See National Mining Association; Denial of Petition for 
Rulemaking, 67 Fed. Reg. 44,573, 44,577 (July 3, 2002) 
 

22 See Amendment #17 to Materials License SUA-1534 (Apr. 19, 2004) at 6 (ADAMS 
ML041130144). 
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the NDEQ in the Class III UIC Permit.”  ER at 5-23.  Because Petitioners have not provided 

expert opinions or documentation indicating that the aquifer will not be restored according to 

NDEQ regulations, the contention that “restoration efforts will not meet … proposed goals” has 

no basis and is inadmissible.  Furthermore, to the extent that Petitioners are asserting that 

restoration efforts will be insufficient even if they meet applicable regulatory requirements, they 

are impermissibly challenging a condition of the existing license (License Condition 10.3C), 

which CBR does not propose to modify in this amendment application.  As previously 

discussed, the basis in support of the contention is outside the scope of these proceedings and 

the contention should be rejected. 

3. TR 2.2.2.2.1 omits to state that huge numbers of people rely on the irrigated 
water for farms, pasture, habitat and/or rangeland and CBR only considers 
2.25 mile radius for this purpose when it should consider entire radius of at 
least 80 Km or the radius involving the 174,000 sq. miles of the High Plains 
aquifer.  Application fails to state that area is in the 8th year of a drought.  
Fails to state what impact earthquake would have besides causing leaks of 
radioactive material into the water supplies.  Fails to state how risks of 
earthquakes and tectonic shifts would be mitigated.   

 
 The first sentence of these bases raises two issues.  First, the Petitioners’ statement 

“that huge numbers of people rely on the irrigated water for farms, pasture, habitat and/or 

rangeland….” does not properly address the matters set forth in this section of the application.  

This section of the TR discusses agricultural land use in Dawes County, not water use which is 

addressed in another section of the application.  TR at 2.2-10.  Thus, the contention fails to 

state a basis in fact or law challenging the adequacy of the Applicant’s application as it 

addresses agricultural land use.  Second, the Petitioners claim that the Applicant should have 

considered “the entire radius of ... 80 Km, or, the radius involving the 174,000 square miles” of 

the High Plains aquifer, in assessing water use.  Petition at B-2.  However, the Petitioners fail to 
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provide sufficient information or expert opinion to support a review that extends beyond 2.25 

miles23  as proposed in the application, to cover either an 80 km radius or the entire extent of 

the High Plains aquifer.  Additionally, this is a contention of omission, stating that the Applica

should have done a larger review; however, Petitioners never provide any basis for why the 

Applicant is required by law to do this greater review.  10 C.F.R. §2.309(f)(1)(vi).24    

The Petitioners also assert that the Applicant “fails to state that the area is in the 8th 

year of a drought.”  Contentions relating to issues such as drought are beyond the scope of the 

proceeding because they are not considered under 10 C.F.R. § 51.45. 

 Finally, the Petitioners assert that the Application “fails to state what impact [an] 

earthquake would have besides causing leaks of radioactive material into the water supplies” 

and “[f]ails to state how risk of earthquakes and tectonic shifts would be mitigated.”  This 

contention fails to state a genuine dispute with the applicant on a material issue of fact and fails 

to state a basis under section 10 C.F.R. § 51.45 for requiring such a review.  Furthermore, 

Criterion 4(E) in 10 CFR Part 40, Appendix A, states that impoundments may not be located 

near faults capable of causing earthquakes that could lead to impoundment failure.  The 

Application indicates that the proposed North Trend site, like the existing facility, is located in a 

low-hazard seismic area (Seismic Risk Zone 1) and that only minor damage would be expected 

in the event of an earthquake.  TR at 2.6-18.  Because the Petitioners have provided no 

information to contradict the Applicant’s statements, or expert opinion or documentation to the 

 

23 NUREG-1569 states that applicants should consider water usage onsite and within a 2 mile 
radius of the proposed facility.  NUREG-1569, Standard Review Plan for In Situ Leach Uranium 
Extraction License Applications: Final Report, at 2-4 (June 2003).  The applicant states that it used 2.25 
mile radius to be consistent with previous historical studies that also used a 2.25 mile radius.  TR at 2.2-1.   

24 The application provides an analysis of specific distances using the methodology contained in 
NUREG-1569 and NUREG-1748. 
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contrary, this contention should be rejected.   

 4. “TR 2.2.3 states that Basal Chadron is not used for domestic supply in the  
  North Trend area but omits to state that water mixes with Basal Chadron  
  and Brule aquifers is used by people and animals in the areas surrounding  
  the North Trend area.   
 

In support of the contention, Petitioners refer to Section 2.2.3 of the TR, which discusses 

water use.  This contention, however, fails to provide supporting documents or expert opinion 

demonstrating that the water from the Basal Chadron Formation at North Trend mixes with the 

Brule Formation.  The Application indicates that the Chadron Formation is a different aquifer 

than the High Plains Aquifer and that the hydraulic conductivity of the confining layers between 

the Brule and Chadron Formations is very low (1x10-10 cm/sec).  TR at 2.7-9.  Petitioners fail to 

present any information to the contrary, nor have they identified any reasonable mechanism for 

mixing in light of the very low hydraulic conductivity of the confining layers between the Brule 

and Chadron Formations.  Furthermore, Petitioners assertion that the Basal Chadron is used by 

animals and people is not a challenge to the adequacy of the application because the 

application provides documentation that it is unsuitable for domestic or livestock purposes.  

TR 2.2-4. In any event, without sufficient documentation to support their belief, the contention 

should be rejected. 

 5. “CBR says that the Brule formation does conduct water; 25ft/day; and there 
  may be more saturated areas; and that it can be fractured (e.g., by the  
  observed tectonic movements or earthquakes, and that upon fracturing,  
  they would no longer serve as a lower confining unit – CBR has evidence  
  of fracturing but has made a judgment that it would not impact the   
  designation of the Pierre as a lower confining unit below the Basal Chadron 
  Sandstone – this is in contention.”   
 

Petitioners’ statements that CBR says the Brule formation conducts water 25 ft/day, or 

that “there may be more saturated areas,” and “that it can be fractured” are merely declaratory 

statements.  The remainder of this basis is not sufficient to establish an admissible contention.  

The Petitioners’ statement that “CBR has evidence of fracturing but has made a judgment that it 
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would not impact the designation of the Pierre…” appears to challenge the applicant’s 

conclusions, which are based on reports and studies discussed in the application. TR at 2.6-11.  

Petitioners, however, fail to present any expert opinion or documentation to support a view to 

the contrary.  Indeed, it is the type of unsupported assertion that should not be allowed as a 

basis for admission of a contention. Thus, the contention should be found inadmissible.  

 6. “This shows that CBR knows about water movement—and should know  
  about movement of radioactive water amongst the aquifers.    
 

This basis cites statements from Section 3.4.3.2 of the ER, which discusses the 

groundwater hydrology of North Trend. Petitioners, however, do not allege any deficiency in 

meeting regulatory requirements, do not provide any indication how such knowledge impacts 

the conclusions in the Application, and, to the extent it is meant to refer back to the general 

contention concerning Petitioners’ belief in a “slow-moving radioactive plume,” is not sufficient to 

raise a genuine issue of fact or law.  Further, as previously discussed, the Application indicates 

hydraulic separation between the aquifers.  

 7. “Petitioner does not believe that adequate confinement exists in light of  
  admitted conductivity between the Brule formation and High Plains   
  aquifer.”   
 

Petitioners’ stated beliefs are insufficient to establish an admissible contention without 

supporting documentation.  This allegation cites Section 3.4.3.3 of the ER, which describes 

aquifer testing and determination of hydraulic parameters in the Basal Chadron, Mid/Upper 

Chadron, and Brule formations at the North Trend site.  This section of the ER, which is cited as 

the basis for Petitioners’ contention, makes no mention of the High Plains aquifer.  ER at 3.4-77 

to 79.  Further, Petitioners offer no facts or expert opinion to dispute the representations in the 

Application.   As discussed previously, the Application indicates that hydraulic separation exists 

between the Chadron and Brule formations.  The Petitioners do not controvert this statement, 

nor do they provide any support for the assertion that Brule Formation water at North Trend 
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mixes with the High Plains Aquifer.  Because the Petitioners’ contention is not supported by 

expert testimony or documentation that water from the Brule Formation at North Trend is 

physically capable of migrating to the High Plains Aquifer, this contention is inadmissible. 

 8. “CBR admits that failures with its Chadron well casing caused increased  
  Uranium and Radium-226 in the Brule well.  This shows contamination of  
  the Brule which flows unconfined with the High Plains aquifer.”   
 
 This allegation cites a paragraph from Section 3.4.4 of the ER, which describes pre-

application monitoring program that the applicant undertook “to establish baseline groundwater 

quality conditions in the North Trend area.”  ER at 3.4-83.  The program involved monitoring two 

wells, one in the Chadron aquifer and a well in the Brule aquifer.  Id.  The Petitioners take the 

Applicant’s statement concerning “integrity problems with the Chadron well casing” having an 

impact on water quality in the Brule well out of context, implying that the Applicant’s operations 

have contaminated or will contaminate the Brule aquifer.  Contrary to Petitioners’ implication, 

the wells and readings that Petitioners refer to were for testing of baseline groundwater 

conditions and are not related to operations under the proposed license amendment.  ER at 

3.4-83.  During this baseline monitoring, which took place in 1996 and 1997, readings in the 

Brule well were higher than expected, leading the applicant to conclude that “integrity problems 

with the Chadron well casing may have had an impact on the water quality in the Brule well.”  Id.  

In fact, the ER notes that the Chadron well in question has been “plugged and abandoned”. Id.  

Additionally, the Petitioners provide no basis for their allegation that disputes the Applicant’s 

data indicating that the Brule and Chadron aquifers are hydraulically separated.  Further, their 

statement alleging unconfined flow with the High Plains aquifer is unsupported, lacking any 

reference to authoritative references or expert opinion. 
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 9. Table 3.4-15 shows arsenic in Brule rising from .005 to .006, to .00725 in a  
  few months in 1997-this is from the existing ISL mining operation which  
  had a large spill in 1997.   
 

This contention is inadmissible because it fails to establish a basis in fact or law that 

demonstrates a material dispute with the Applicant and is outside the scope of this proceeding.  

Even if one were to assume that Petitioners are correct that “this is from the existing ISL mining 

operation which had a large spill in 1997,” they provide no basis for the relevance of such 

information to the amendment under consideration here. 

 10. ER 4.3.1 and 3.4.6 This shows that CBR really doesn’t know whether the  
  White River fault, tectonic movements and/or nearby drilling of other wells  
  will cause increased movement of water between aquifers. CBR is   
  assuming things about the structural feature-the White River fault-related  
  to the flow in the Basal Chadron Sandstone-which means that they don’t  
  know about how contained the radioactive fluid will be.   
 

This contention is inadmissible because the Petitioners have not stated a basis in fact or 

law controverting the application. The Petitioners claim that CBR “really doesn’t know whether 

the fault, tectonic movements, and/or nearby drilling of other wells will cause increased 

movement of water between aquifers” is not a challenge to the adequacy of the application. 

Instead, the Petitioners have merely stated their belief that the applicant “really doesn’t know” 

which, without supporting documentation, is insufficient to establish an admissible contention.   

See Sacramento Mun. Util. Dist. (Rancho Seco Nuclear Generating Station), LBP-93-23, 

38 NRC 200, 247-48 (1993), review declined, CLI-94-2, 39 NRC 91 (1994) (stating that a 

contention that fails directly to controvert the application can be dismissed).  Furthermore, 

Petitioners provide no documentation or expert opinion to controvert the statements in the 

 

25 The staff notes that Petitioner neglects to state that the arsenic level readings were 0.005, 
0.003, 0.006, and 0.007; therefore there was not a continuous rise in the values.  Also, the units of these 
readings are in parts per million and the variation may reflect inherent variation in the measurement 
technique or natural water quality rather than a true increase in arsenic levels.   
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application that “geological impacts are expected to be minimal,” ER at 4-6, nor do they identify 

what CBR is “assuming” about the White River fault and flow in the Basal Chadron sandstone.  

In contrast, the Application presents information on earthquakes and the hydraulic properties of 

the geologic units that indicates the confining units are intact.  TR at 2.6-18, 2.7-8, and 

Appendix C.  Thus, the contention lacks a basis and should be denied. 

11. “Since wind and water erosion are concerns, the importance of evaluating  
  climate change is indicated.”   
 

The Petitioners have provided no basis in fact or law that demonstrates a material 

dispute with the Applicant because they fail to cite a basis under 10 C.F.R. Parts 40, Appendix 

A or Part 51 that requires an evaluation of climate change. Thus, this basis is insufficient to 

support an admissible contention and should be rejected. Even if climate change was within the 

scope of this proceeding, Petitioners provide no authoritative references or expert opinion to 

explain the relevance of climate change in this proposed amendment.   

 12. ER 1.1.3 The current plant is now licensed for 9,000 gpm26; restoration flow  
  should always be excluded when discussing water usage because   
  radioactive water is not equal to pristine water. 
 
 This contention should be rejected because the Petitioners’ assertion that “restoration 

flow should always be excluded” is a challenge to the adequacy of the NRC’s groundwater 

restoration standards which is impermissible under 10 C.F.R. § 2.335(a).  Petitioners also 

provide no data or expert opinion that pre-operational water quality is “pristine”, as discussed by 

the staff. See supra at 23. 

   

 

26 The Staff notes that as of May 30, 2007, when this application was submitted, the current plant 
was licensed for 5,000 gpm flow rate.  However, CBR had applied for a license amendment to raise the 
current plant’s throughput to 9,000 gpm.  That license amendment was approved by NRC on November 
30, 2007. (ADAMS ML072700204) 
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 13. “This omits information about local water use in the nearby towns and  
  farms beyond the 2 miles radius; the moving radioactive plume affects  
  people throughout the related aquifers due to underground water   
  movement which is slow but meaningful.”   
 
 In this statement, Petitioners reiterate two previous contentions:  (1) that the Applicant 

should have considered water use outside a 2 mile radius (bases A.3), and (2) Petitioners’ belief 

in a slow-moving radioactive plume (general contention A).  For the reasons stated previously, 

both of these contentions are inadmissible. 

 14. “CBR currently uses 9,000 gpm and plans to use an additional 4,500 gpm  
  which results in a much greater withdrawal of water than the “consumptive  
  withdrawal” discussed above which counts radioactive wastewater as  
  being returned for purposes of calculating consumption.  Petitioner   
  submits that just because the water meets NDEQ guidelines for being  
  considered “restored” does not mean that the water has not been   
  consumed for purposes of discussing water consumption.  The returned  
  water is geochemically different and contains high levels of arsenic and  
  continues to have higher than natural concentrations of radioactivity.”   
 

  This contention repeats portions of several previous contentions related to water usage 

and groundwater contamination that the Staff has already addressed, primarily in general 

contention A.   As the Staff previously stated, to the extent that Petitioners are asserting that 

groundwater restoration standards are inadequate, these statements are an impermissible 

challenge to agency regulations under 2.335(a) and should be rejected. 

B. ISL Mining is NOT Environmentally Friendly; ISL Mining May Have Caused Health 
 Impacts at Pine Ridge Indian Reservation Closing 98 wells        

 
In support of contention B, the Petitioners assert numerous allegations that challenge 

the environmental impacts of ISL operations and that appear to challenge CBR’s fitness as an 

ISL operator. For the reasons explained below, the contentions should be rejected because 

they are outside the scope of this proceeding; fail to show a genuine dispute on a material issue 

of fact or law; or, fail to provide expert opinions which support their position.  10 C.F.R. 

§§ 2.309(f)(1)(iii), (v), (vi).  
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At the outset, the Staff notes that issues raised by the Petitioners related to CBR’s 

compliance history are not at issue in this amendment proceeding.  CBR seeks an amendment 

to a license previously granted for the main facility; the staff’s review is limited to a whether the 

amendment application satisfies the requirements under 10 C.F.R. § 40.31(h) and 10 C.F.R. 

§ 51.45.  Thus, whether the Petitioners seek to litigate issues related to spills at the current 

facility; leaks that the Petitioners state may have caused contamination of 98 wells at the Pine 

Ridge Reservation (for which they provide no support); or excursions into the Brule Aquifer, any 

attempt to transform these proceedings into an enforcement proceeding, see, e.g., Petition at 4 

(petitioners’ request for Subpart G proceedings on basis of occurrences of past events), is 

inappropriate.  Any request for enforcement action or desire to raise compliance issues should 

be submitted pursuant to 10 C.F.R. § 2.206.  

Insofar as the allegations challenge the fitness of CBR as an ISL operator, as Petitioners 

do throughout the sections of general contention B, these challenges are not applicable to the 

adequacy of the Application or a legal requirement in this amendment.  Petitioners aver: (1) that 

“CBR gives a mis-impression that its operations are environmentally friendly when there are at 

least 23 reported incidences of spills at its current facility and reports of excursions of 

radioactive wastewater into the Brule aquifer which does mix with the High Plains aquifer,”  

Petition at B-7, Contention B(ii); (2) that CBR is responsible for several leaks that “migrated and 

may have caused the contamination of 98 water wells on the Pine Ridge Indian Reservation;  

Id., Contention B(v), (3) that “CBR fails to take responsibility for environmental damage caused 

by its form of ISL mining”, Id. Contention B(iii), (4) that they “believe[s] that [CBR’s] operations 

result in major short term and long term adverse impacts,” despite CBR’s claims of minimal to 

no adverse impacts”; Id., Contention B(vi), and (5) that CBR is responsible for several leaks 

including a 300,000 gallon leak …[which] may have migrated and may have caused the 

contamination of 98 water wells on Pine Ridge Indian Reservation”.  Id., Contention B(v).  None 
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of these generalized claims, however, provide information that addresses any of the 

requirements not being met by the amendment application under consideration by the Staff, nor 

do they demonstrate how the applicant’s evaluation of environmental impacts is in error.  

Similarly, the claim that ISL operations are not environmentally friendly is not a challenge to the 

adequacy of the Application. 

Further, Petitioners’ belief “that [CBR’s] operations result in major short term and long 

term adverse impacts” is unsupported by any authoritative references or expert opinions 

contradicting the applicant’s review of adverse impacts in the environmental report.  ER at 

4.1-48, 8-3.  Petitioners averments concerning past activities, however, do not contain any 

specific claim of inadequacy with respect to the current amendment application’s sufficiency in 

satisfying NRC requirements.     

In further support of contention B, the Petitioners raise several bases, citing to portions 

of the Applicant’s technical and environmental reports.   Petition at B-7 to B-15.  The Staff 

addresses each of these bases below. 

 1. CBRs excursions call into question its claim to have only a minimal impact  
  on the environment.  In addition, CBR must do climate change analysis due 
  to the impact of rains and flooding on the safety of its operations.  For  
  example, heavy rains pushed water table up to high levels and caused  
  excursions in 2005 on two occasions in June and July 2005 due to spring  
  rains (unrelated to mining).   
  
 The first part of the contention should be rejected because Petitioners allegation that 

“CBRs excursions call into question its claim…” is insufficient to show that a genuine dispute 

with the applicant on a material issue of fact or law exists.  It does not allege a deficiency in the 

Application that is supported by documentation or expert opinion.  Further, in stating their 

erroneous allegation, the Petitioners misunderstand the term “excursion” to mean a release of 

radioactive material, when in reality an excursion is an increase in concentration of non-

radioactive ions in the monitoring well. See supra at 4-5.  Additionally, as stated in the Staff’s 
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response to contention A, climate change analysis is outside the scope of these proceedings. 

10 C.F.R. Part 51.  

 2. The above referenced amendment to increase flow was approved causing a 
  cumulative increase of more than 22% of Radon-222. The application  
  should state the currently effective increases in Radon-222.     
 
  At the time the petitions were filed, the staff had not approved the amendment 

referenced in Section 6.3 of the Environmental Report.  CBR states in its application that radon 

emissions would increase by 22 percent.  ER at 2-10.  Therefore, CBR has addressed this 

comment. 

 3. CBR fails to consider climate change, drought conditions and that   
  Crawford’s water supply comes from the White River and the North Trend  
  project drains into the White River meaning that the community water  
  supplies may be contaminated with radioactive waste from the CBR mine.   
   
 The contention is not admissible because Petitioners fail to raise a genuine dispute on a 

material issue of fact or law and reference no supporting documentation in support thereof.   In 

this regard, consideration of climate change and drought conditions is outside the scope of 

these proceedings under 10 C.F.R. Part 51.  Additionally, the Petitioners fail to demonstrate the 

manner in which drought affects the adequacy of the application, since the City of Crawford 

obtains its water from the White River which, according to the application is hydraulically 

isolated from the Basal Chadron Formation at North Trend.  TR at 2.7-9.  Finally, the Petitioners 

have provided no expert opinion or facts to support the claim that the North Trend operation will 

contaminate either the White River or Crawford’s water supply. Thus, this basis for the 

contention is inadequate to support admission of the contention.   

 4. The long term impacts on groundwater quality are major-restoration   
  activities are not the same as returning the water to non-radioactive   
  condition because of movement of the radioactive material—how do we  
  know that these excursions didn’t affect any drinking water? What about  
  water that feeds grass that is eaten by deer and other wildlife?   
 
 This contention should be rejected for failure to provide sufficient information or expert 



- 37 - 

opinion to support the conclusions in the application.  Groundwater restoration is addressed in 

the application.  See ER at 5-18 to 5-30, TR at 6-1 to 6-16.  The Petitioners have provided no 

supporting documentation or expert opinion to demonstrate how the proposed operation will 

have “long term impacts” on the quality of groundwater or underground drinking water sources, 

or to dispute the application’s discussion of these issues.  The proffered questions: “how do we 

know that these excursions…” and “[w]hat about water that feeds grass…” are mere conjecture 

to invoke an inquiry and do not present a genuine dispute with the Applicant on a material issue 

of fact because Petitioners provide no supporting facts controverting the application. 

 5. “These small leaks are virtually unavoidable since the liners are exposed to 
  the elements. (emphasis added.) CBRs admission that leaks of radioactive  
  material are unavoidable means that they cannot be considered an   
  environmentally friendly operation.   
 
 The contention is not admissible because Petitioners’ conclusion that “CBRs admission 

that leaks of radioactive material are unavoidable means that they cannot be considered an 

environmentally friendly operation” does not state a conclusion relevant to the adequacy of the 

application.  The regulations require that the application include an evaluation of the 

environmental impacts of the amendment, and this contention by petitioners does not appear to 

challenge the content of that evaluation.  Further, Petitioners fail in quoting the application, 

which explains that the ponds in question have both an inner and outer liner which acts as a 

barrier to leaks.  ER at 4-15.  Furthermore, the application states that CBR monitors 

groundwater around their ponds to detect potential releases from the ponds.  TR at 4-5 to 4-7,  

ER 6-59 to 6-60.  Petitioners do not dispute any of these statements in the application nor do 

they indicate a premise with supporting bases to challenge the conclusions of the application in 

this regard.  Thus, the contention does not raise a genuine dispute with the Applicant on a 

material issue of fact or law and is not a challenge to the adequacy of the application; therefore, 

it should be rejected.  
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 6. Fail to account for climate change and current drought conditions.   
 
 This allegation relates to droughts and climate change which are addressed in several 

places in contentions A and B.   

 7. This shows conductivity between aquifers which means there is slow  
  movement between radioactive material deposited in the Brule aquifer and  
  the Chadron aquifer which has been mined.   
 

This basis is fully addressed in the staff’s response to contention A.  For the same 

reasons discussed therein, this basis is insufficient to support contention B. 

 8. CBR has admitted a one gallon per hour leak from a coupling for two years  
  and has admitted that it had one or more excursions from its disposal well.  
  See Relevant Facts.   
 
 The Petitioners fail to specifically identify a genuine dispute with the Applicant on a 

material issue of law or fact related to the amendment application, or to explain how their 

allegation of excursions at the current facility is relevant to this amendment application.   

Additionally, they fail to reference specifically which “relevant facts” are applicable to this 

contention, which the staff is unable to independently identify.  The Petitioners also fail to 

reference the portion of the Application or the actual documents showing that this alleged 

“admission” occurred.  Lacking an acceptable reference to the bases for the statements 

purported to support their contention, Petitioners fail to demonstrate a genuine issue of fact or 

law related to this contention and, consequently, this is not an admissible contention. 

 9. Petitioner submits that these dosage amounts are now doubled by the  
  existing increase in upflow to 9,000 gpm and should be recalculated since  
  it results in increased Radon-222 emissions.   
 
 Petitioners offer no expert opinion or supporting documentation that dosage amounts are 

doubled and should be recalculated as a result of upflow increases.  Moreover, the Petitioners’ 

claims concerning the effects of an increase in upflow to 9,000 gpm are outside the scope of 



- 39 - 

                                                

this proceeding because the increase they refer to relates to a different amendment 

application27 (March, 2007) and not to the amendment under consideration in the current 

hearing requests.  Further, they offer no supporting documentation that the proposed North 

Trend facility will result in increased radon emissions nor do they provide documentation or 

expert opinion to support any relationship to the North Trend amendment application. 

 10. Shows ingestion of meat, air, dust, water would cause health impacts to the 
  residents of the area with an 80 km radius from the site. Petitioner   
  contends that there is no such thing as a safe low dose of radiation and  
  that cumulative effects of these contaminations causes adverse health  
  impacts.   
 

The Petitioners fail to identify a genuine dispute with the applicant on a material issue of 

fact or law for their contention that ER Figure 4.12-1 “shows ingestion of meat, air, dust, water 

would cause health impacts to the residents of the area within an 80 km radius from the site.”  

Petitioners misunderstand the cited figure.  According to the application, Figure 4.12-1 is a 

“human exposure pathway diagram addressing planned and unplanned radiological emissions.”  

ER at 4-36.  Figure 4.12-1, entitled “Human Exposure Pathways for Known and Potential 

Sources from the North Trend Expansion Area,” contains a diagram showing the various 

potential pathways for exposure and a table indicating the “predominant path” for various 

contact media.  ER at 4-38.  This figure merely illustrates possible pathways by which impacts 

to humans could occur, and does not “show[] ingestion of meat, air, dust, water would cause 

health impacts to residents … within an 80 km radius from the site,” as petitioners assert.  Thus, 

 

27 The March, 2007, amendment application requested an increase in the processing plant 
throughput at the main facility.  NRC’s review of this throughput amendment involved an assessment and 
confirmation of the additional dose contributed by the new ion exchange columns.  Because the new 
columns will be pressurized downflow columns instead of the original upflow columns, radon remains in 
solution and only gets vented when the resin is removed and through wellfield.  Therefore, doses to 
workers and the public would not double, as alleged by the petitioner.  Letter from Stephen P. Collings to 
Gary Janosko (Oct. 17, 2006) at 5-6 (ADAMS ML063390348). 
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this figure provides no basis for petitioners’ contention. 

 Further, the allegation that there is “no such thing as a safe low dose of radiation” is an 

impermissible attack on NRC regulations that set maximum permissible doses. See 10 C.F.R. 

§ 20.1301.  The Petitioners do not allege or provide documentation or expert opinion supporting 

a claim that the current amendment application will result in activities that fail to meet NRC dose 

limits.  Finally, they offer no supporting documentation or expert opinion that “cumulative effects 

of these contaminations causes adverse health impacts” nor explain how their health would be 

adversely impacted by operations described in the application. 

C. Prehistoric Indian Camp Should be Inspected by Tribal Elders and Leaders   
 

 In support of contention C, the Petitioners allege two bases, each of which fails to 

present a genuine dispute with the Applicant on a material issue of fact or law.  In this regard, 

the Petitioners claim “that CBR made a decision it was not authorized to make; to wit: that the 

prehistoric Indian site and nearby artifacts are not significant” but they fail to state any 

supported facts to dispute CBR’s conclusions with regard to the prehistoric camp site. Petition 

at B-14, B-15.  Further, the allegation that the ”Oglala Sioux Tribe elders and leaders should be 

consulted immediately before any further action is taken that might interfere with the 

archaeological value of the prehistoric Indian Camp” suffers from the same flaws in that the 

Petitioners fail to reference any authoritative reference documents indicating that such 

consultation would affirmatively identify any dispute with the information in the application.28 

Petition at B-15.  In addition, the Petitioners fail to dispute information in the application that “the 
                                                 

28 The application states that on April 30, 2004, the Applicant sent letters to the Nebraska 
Commission on Indian Affairs and thirteen Indian tribes, including the Oglala Sioux Nation, informing 
them of the “nature and location of the proposed project.”  ER at 3.8-1.  The application further states that 
follow-up telephone calls were made to the same groups to “verify that the information had reached the 
appropriate persons in each tribe and to ask whether the tribes had any concerns about the project or 
were aware of any traditional concerns in the immediate vicinity of the project.”  Id. 
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Indian camp site was reported as being ‘outside the assessment area’” for North Trend. TR at 

2.4-1.  Thus, the area of concern was considered in the application and Petitioners have not 

provided documentation or expert opinion to dispute the conclusions in the Applicant’s analysis.  

Based on the foregoing, the contention should be rejected. 

D. Proposed Trucking of Radioactive Resin between CBR Facilities Creates  Substantial 
 Homeland Security Risk of Terrorist Attack and presents the risk of contamination 
 to the public and the environment in the event of accidents and spills     

 
In support of contention D, the Petitioners raise several erroneous claims as their 

primary and supporting bases, which allege failures in the application to address the 

environmental impacts from terrorist attacks without any consideration of the Commission’s 

decisions concluding that terrorism need not be considered under NEPA.  The Commission has 

consistently held that the NRC has no legal duty to consider the environmental impacts of 

terrorism at NRC licensed facilities.  Nuclear Mgmt. Co., LLC (Palisades Nuclear Plant), 

CLI-07-09, 65 NRC 139, 141 (2007).  As the Commission explained recently regarding San Luis 

Obispo Mothers For Peace vs. NRC, 449 F. 3d 1016 (9th Cir. 2006) (“Mothers for Peace”)29, 

“…[t]he NRC is not obliged to adhere, in all of its proceedings, to the first court of appeals 

decision to address a controversial question.”  AmerGen Energy Co., LLC (Oyster Creek 

Nuclear Generating Station), CLI-07-08, 65 NRC 124, 128 (2007).  In Oyster Creek, the 

Commission rejected a contention by the state of New Jersey that the NRC was required under 

NEPA to conduct a review of the environmental impacts of terrorism in a license renewal 

proceeding.  Instead, the Commission reiterated its position that a reasonably close causal 

relationship between the federal agency action and the environmental consequences of that 

                                                 

29 Mothers for Peace held that the NRC must consider the environmental impacts of a terrorist 
attack against an independent spent fuel storage installation (ISFSI) at the Diablo Canyon Nuclear Power 
Plant. 
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action must exist in order to trigger a NEPA review, and that such a relationship does not exist 

with terrorism.30 Oyster Creek, CLI-07-08, 65 NRC at 129.  As a result of the decision in Oyster 

Creek, terrorism will not be considered under NEPA for this proposed amendment.  Thus, the 

Petitioners have identified no information that would distinguish the instant proceeding from 

Oyster Creek or other similar proceedings.  Based on the Commission’s clear directives in these 

decisions, Contention D fails to demonstrate that a genuine dispute exists on a material issue of 

law or fact and raises issues which are outside the scope of the proceeding.  Contention D, 

therefore, should not be admitted.31  

 To the extent that the Petitioners raise environmental impact claims related to 

transportation, their claim should be rejected for failing to dispute the information in the 

amendment application.  The Application addresses environmental impacts of transportation 

due to potential traffic accidents by discussing the plan for transporting resin from the North 

Trend Site to the main facility.  For example, the application provides information regarding 

CBR’s procedures to minimize risks to the public and environment from accidents, stating that 

”[t]he planned transportation route has been designed to avoid travel on U.S. Highway 20 and 

Nebraska State Highway 2/71”, and CBR states that it will transport one truck of loaded resin 

per day. ER at 4-5.  CBR also provides emergency procedures for spills in Sections 4.2.1.3.3 

 

30 Following the same line of reasoning in Oyster Creek, the Commission also rejected terrorism-
related NEPA contentions in two other decisions. Referencing their decision in Oyster Creek and their 
decision not to follow Mothers for Peace in each instance, the Commission found contentions requiring an 
evaluation of terrorist attacks under NEPA inadmissible in the license renewal of a nuclear power plant, 
Nuclear Management Company, L.L.C. (Palisades Nuclear Plant), CLI-07-09, 65 NRC 139 (2007), and 
an early site permit in System Energy Resources, Inc. (Grand Gulf ESP site), CLI-07-10, 65 NRC 144, 
147 (2007). 

31According to the Commission’s decisions, terrorism contentions will be considered under the 
NEPA only for operations proposed within the United States Courts for the Ninth Circuit.  In this case, the 
proposed operation at North Trend is located in the Eighth Circuit.  
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and 5.7.1.3 of the TR.  TR at 4-9, 5-28.  Further, the petitioners provide no authoritative 

references or expert opinion that “show[s] the falsity of CBR’s conclusion that it is ‘relatively safe 

and simple” to transport the resin [between North Trend and the current facility]”.  Petition at 

B-16.  Because Petitioners fail to explain how the environmental report is inadequate, their 

allegation should be rejected. 

E. CBR Fails to Mention It is Foreign Owned by Cameco, Inc. So All The Environmental 
 Detriment and Adverse Health Impacts Are For Foreign Profit and There is No 
 Assurance The CBR Mined Uranium Will Stay In US for Power Generation.     

 
In support of contention E, the Petitioners claim that “CBR omitted references to foreign 

ownership in order to give the mis-impression that CBR’s uranium mining operations are 

somehow profitable to US interests…".  Petition at B-16, Contention E(ii).  This statement is 

irrelevant because whether a company is foreign-owned is not material to the safety and 

environmental requirements under 10 C.F.R. Part 40, Appendix A or Section 51.45. Thus, the 

general claim that “all the environmental detriment and adverse health impacts are for foreign 

profit” is not relevant to or within the scope of this proceeding. Petition at B-16.  Equally flawed 

is the Petitioners’ claim that “[t]here is no assurance the CBR mined uranium will stay in US for 

power generation”, which is also not a matter material to NRC requirements nor the adequacy of 

the amendment application.  

In further support of contention E, the Petitioners raise several bases, citing to portions 

of the Applicant’s technical and environmental reports.   Petition at B-17, B-18.  The Staff 

addresses each of these bases below. 

 1. CBR is owned by Cameco since 2000.  Cameco also runs operations in  
  Canada and Kazahstan [sic] and which sells Uranium products to other  
  non-US buyers which may include China, India, Pakistan, North Korea and  
  possibly Iran unless there are Canadian regulations which restrict such  
  sales. 

 
This contention fails to present a basis in law or fact controverting the Application and is 

outside the scope of the proceeding.  Petitioners cite no authority under 10 C.F.R. Part 51 or 
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Part 40, Appendix A to support their claim that uranium sold outside the United States is 

material to the safety and environmental requirements of the regulations, nor do they explain 

how such considerations are relevant to the licensing decision by the NRC with respect to the 

amendment application. Thus, the contention should be rejected. 

 2. It is material that CBR is owned by a Canadian company that will make  
  profits or lose on its investments.  Petitioner submits that we, as US   
  persons, care less about the profits of a Canadian company than for the  
  health and safety of our environment.  The Application makes no reference  
  to the chain of possession of this nuclear source material or who the  
  buyers are and where it may end up or how it may ultimately be used. 

 
 Petitioners declaration that they, “as US persons, care less about the profits of 

Canadian company than for the health and safety of the environment” is not an admissible 

contention because it does not raise an issue of law or fact in contravention to the application.  

Similarly, the statement that “it is material that CBR is owned by a Canadian company that will 

make profits or lose on its investments” is not material to whether the amendment application 

meets the requirements of the NRC regulations.  Market conditions and concerns are business 

matters of the Applicant, and Petitioners have not provided a rationale that relates their 

concerns to any NRC requirement, nor have Petitioners provided a reference to any 

requirement they believe would encompass such an area of inquiry. 

 Finally, Petitioners fail to provide supporting documentation or point to any law or 

regulation requiring the Applicant to consider “the chain of possession of this nuclear source 

material or who the buyers are and where it may end up or how it may be ultimately used.”  

Thus, the contention should be rejected. 

F. The Economic Benefits Conferred by CBR on Crawford, NE are not Shared by Other 
 Communities that Bear Burdens Downwind and Downstream like Chadron, Slim Buttes, 
 Pine Ridge Indian Reservation and Hot Springs, SD.____________________________   

 
  In support of contention F, the Petitioners claim that “CBR argues that its economic 

contributions should be balanced against the environmental costs but only provides a 
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comparison that includes economic benefits conferred on small percentage of the people 

affected by the environmental pollution.”  Petition at B-18, Contention F(ii).  As previously 

stated, the Petitioners do not provide any expert opinion or facts that support the Petitioners’ 

statement that Chadron, Slim Buttes, and the Pine Ridge Reservation bear any burden from the 

North Trend site.  The Petitioners also make allegations that contradict the Application without 

providing any supported facts regarding the economic benefits of the North Trend site that 

would provide a basis for their allegations.  The Application states that CBR employs people 

from Harrison and Chadron in addition to Crawford.  CBR purchases millions of dollars of goods 

and services from within Dawes County, and CBR pays state taxes that benefit communities 

well beyond Crawford.  TR at 9-1, 9-3.  Additionally, their allegation fails to provide a basis to 

support a review of impacts within 80 km from the North Trend site as proposed in the 

application.  See Petition at B-18. The Petitioners attempt to contradict the application without a 

basis in law or fact should be rejected.  Thus, this contention is not admissible.  

 As additional support, Petitioners argue that the impacts of contamination are major and 

permanent in nature; however, the statement is vague and does not explain the nature of those 

impacts.  Petitioner also submits that the cost-benefit analysis should consider the “additional 

costs of nuclear power…the proper disposal of fuel rod waste and that the use of depleted 

uranium causes cancer in innocent civilians and our troops when used in conflicts abroad and 

on US based gunnery ranges”.  Petition at B-19.  However, this contention raises concerns that 

are outside the scope of these proceedings.  According to the application, in-situ leach uranium 

recovery does not involve disposal of fuel rod waste.  Furthermore, Petitioners’ misplaced 

references to the “use of depleted uranium…in innocent civilians and our troops when used in 

conflicts abroad…” does not explain how such a discussion is relevant to the cost-benefit 

analysis performed by the applicants for this proposed amendment. Nor do they identify a 

regulation under 10 C.F.R. Part 40, Appendix A or provide documentation or expert opinion to 



- 46 - 

show that such a review is required under 10 C.F.R. Part 51 in this amendment application.  

Thus, these bases do not support an admissible contention. 

CONCLUSION 

 For the reasons set forth above, the petitions for hearing filed by Petitioners (a) fail to 

comply with standing requirements set forth in 10 C.F.R. §2.309(d), and (b) fail to meet the 

contention admissibility requirements set forth in 10 C.F.R. § 2.309(f)(1).  Additionally, 

Petitioners’ alternate request for discretionary intervention should also be denied because the 

petition fails to meet the requirements under Section 2.309(e).  Similarly, the request for a 

hearing pursuant to subpart G should be denied. 
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