December 10, 2007

EA-07-295

Mr. Robert M. Wester, President
R. M. Wester and Associates, Inc.
215 Indacom Drive

St. Peters, MO 63376

SUBJECT: RESPONSE TO DISPUTED NOTICE OF VIOLATION
Dear Mr. Wester:

In a letter dated October 10, 2007, the NRC issued you a Notice of Violation of 10 CFR 30.34(c)
and Condition 7.c of License No. 24-20091-01 for possessing material that was not authorized
under your license. On November 5, 2007, you wrote a letter disputing the violation to

Mr. John Madera of my staff. In response to your letter, an independent review of the matter
was conducted by a member of my technical staff, which included a review of the NRC
Inspection Record dated October 11, 2007, and Inspection Report No. 030-17951/2007-001.
Based upon that review, | have concluded that the cited violation is valid.

As stated in the NRC’s October 10, 2007, Notice of Violation, you possessed material other than
environmental samples when you received containers of byproduct material radioactive waste
that was generated in laboratories located at the University of Missouri — St. Louis (UMSL). You
indicated that the material in question was not radioactive waste because: (1) you did not
receive any phosphorus-32 (P-32) in the waste shipments that were transferred to your facility
from UMSL,; (2) the waste was stored for at least ten half lives; (3) the waste was surveyed prior
to transfer from UMSL to your facility and no radiation levels above background were
detectable; and (4) the shipping documents identified the waste as environmental samples. You
further indicated that the material could be disposed of as ordinary trash, once detailed surveys
without interposing shielding were completed to show no radiation levels above background and
all radiation labels were removed or obliterated.

When the violation occurred, you were the Radiation Safety Officer (RSO) for UMSL and

R. M. Wester and Associates, Inc. (RMWA). As such, you were aware that UMSL researchers
used P-32 in their studies and that the radioactive waste being held for decay-in-storage might
contain P-32. Additionally, both the outside of the storage containers and the individual
containers indicated that P-32 was present. Finally, the Memoranda for Record, listed in
Inspection Record 030-17951/2007-001, clearly stated that P-32 was surveyed at your facility.
Therefore, the NRC does not agree that you did not receive P-32 at your RMWA facility in

St. Peters, Missouri. The fact that, once the waste was finally surveyed, you determined that
the quantities of P-32 had radiation levels that were indistinguishable from background does not
alter the conclusion that it contained P-32.

As the RSO for UMSL, you should also have been aware that UMSL'’s license allowed
radioactive material with a half life of less than 90 days to be disposed of in the ordinary trash
provided, in part, that: (1) it had been held for decay for a minimum of 10 half lives and (2) that
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the radioactive waste was surveyed to determine that its radioactivity could not be distinguished
from background. Your determination that the first of these criteria was met is immaterial as the
material could not be considered as ordinary trash or non-radioactive waste until the survey was
performed and it was determined that the radioactivity could not be distinguished from
background. Regarding the second condition, the NRC reviewed applicable records in its
possession and determined that only the exterior of the storage drums were surveyed prior to
being transported and not the radioactive waste material inside. Therefore, the NRC concluded
that your determination that the waste was surveyed prior to transfer to your facility and no
radiation levels above background were detectable did not apply. Indeed, had the material
inside of the storage drums been surveyed prior to transport and found to have radiation levels
no greater than background, there would have been no need to transport the material to your
RMWA facility in order to perform a final survey.

Finally, you also dispute the violation because the shipping documents identified the material as
environmental samples. The NRC reviewed your classification of the material as
“‘environmental samples” on shipping documents and determined that the material was waste
being held for decay in storage by UMSL and it was not sampled from the environment.

Your letter dated November 5, 2007, states that you are not currently performing the same
services for other clients. However, your letter does not include all of the information requested
in the Notice. Specifically, your letter does not include: (1) the reason for the violation; (2) the
corrective steps that have been taken and the results achieved; (3) the corrective steps that will
be taken to avoid further violations; and (4) the date when full compliance will be achieved, as
requested in the Notice. Additionally, your response was not provided to the proper authorities
within the NRC. Therefore, you need to provide the information in accordance with the
instructions specified in the Notice. The NRC will use your response, in part, to determine
whether further enforcement action is necessary to ensure compliance with regulatory
requirements.

Your letter dated November 5, 2007, includes a request that the invoices noted as part of the
enforcement action not be made available for public viewing. We are currently reviewing your
request. The results of our review will be sent to you in separate correspondence.

In accordance with 10 CFR 2.390 of the NRC's "Rules of Practice," a copy of this letter will be
available electronically in the NRC Public Document Room or from the Publicly Available
Records (PARS) component of NRC's document system (ADAMS). The NRC’s document
system is accessible from the NRC Web site at http://www.nrc.gov/reading-rm/adams.html.

Sincerely,
/RA by Mark A. Satorius Acting for/

James L. Caldwell
Regional Administrator

Docket No. 030-17951
License No. 24-20091-01

CC: State of Missouri
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the radioactive waste was surveyed to determine that its radioactivity could not be distinguished
from background. Your argument that the first of these criteria was met is immaterial as the
material could not be considered as ordinary trash or non-radioactive waste until the survey was
performed and it was determined that the radioactivity could not be distinguished from
background. Regarding the second condition, the NRC reviewed applicable records in its
possession and determined that only the exterior of the storage drums were surveyed prior to
being transported and not the radioactive waste material inside. Therefore, the NRC concluded
that your third argument did not apply. Indeed, had the material actually been surveyed prior to
being transported and found to have radiation levels no greater than background, there would
have been no need to transport the material to your RMWA facility in order to perform a final
survey.

Your last argument for disputing the violation was that the shipping documents identified the
material as environmental samples. The NRC reviewed your classification of the material as
“‘environmental samples” on shipping documents and determined that the material was waste
being held for decay in storage by UMSL and it was not sampled from the environment.
Therefore, the material was radioactive waste rather than environmental samples.

Your letter dated November 5, 2007, states that you are not currently performing the same
services for other clients. However, your letter does not include all of the information requested
in the Notice. Specifically, your letter does not include: (1) the reason for the violation; (2) the
corrective steps that have been taken and the results achieved; (3) the corrective steps that will
be taken to avoid further violations; and (4) the date when full compliance will be achieved, as
requested in the Notice. Additionally, your response was not provided to the proper authorities
within the NRC. Therefore, you need to provide the information in accordance with the
instructions specified in the Notice. The NRC will use your response, in part, to determine
whether further enforcement action is necessary to ensure compliance with regulatory
requirements.

Your letter dated November 5, 2007, includes a request that the invoices noted as part of the
enforcement action not be made available for public viewing. We are currently reviewing your
request. The results of our review will be sent to you in separate correspondence.

In accordance with 10 CFR 2.390 of the NRC's "Rules of Practice," a copy of this letter will be
available electronically in the NRC Public Document Room or from the Publicly Available
Records (PARS) component of NRC's document system (ADAMS). The NRC'’s document
system is accessible from the NRC Web site at http://www.nrc.gov/reading-rm/adams.html.

Sincerely,

/RA by Mark A. Satorius Acting for/
James L. Caldwell

Regional Administrator

Docket No. 030-17951
License No. 24-20091-01

cc. State of Missouri
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