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NUCLEAR REGULATORY COMMISSION
DOCKET NO. 50-390A

TENNESSEE VALLEY AUTHORITY
WATTS BAR NUCLEAR PLANT, UNIT 1
NOTICE OF NO SIGNIFICANT ANTITRUST CHANGES
AND TIME FOR FILING REQUESTS FOR REEVALUATION

The Director of the Office of Nuclear Reactor Regulation has made a finding in
accordance with Section 105¢(2) of the Atomic Energy Act of 1954, as amended,
that no significant (antitrust) changes in the licensee's activities or
proposed activities have occurred subsequent to the antitrust construction
permit review of Unit 1 of the Watts Bar Nuclear Plant by the Attorney General

and the Commission. The finding is as follows:

Section 105¢(2) of the Atomic Energy Act of 1954, as amended, provides for
an antitrust review of an application for an operating license if the
Commission determines that significant changes in the licensee's activities
or proposed activities have occurred subsequent to the previous construction
permit review. The Commission has delegated the authority to make the
“significant change" determination to the Director, Office of Nuclear
Reactor Regulation. Based upon an examination of the events since the
previous operating license review of TVA's activities conducted in 1979 in
connection with the Watts Bar Nuclear Plant, Unit 1, the staffs of the
Policy Development and Technical Support Branch, Office of Nuclear Reactor

Regulation and the Office of the General Counsel, hereafter re?é??ed to as




"graff", have jointly concluded, after consultation with the Department
of Justice, that the changes that have occurred since the construction
permit review are not of the nature to require a formal antitrust

review at the operating license stage of the application.

In reaching this conclusion, the staff considered the structure of
‘ the electric utility industry in the Tennessee Valley and adjacent
areas, the events relevant to the Watts Bar construction permit

review and the previous operating license review of Watts Bar.

The conclusion of the staff analysis is as follows:

Due to construction delays on the Watts Bar facility, the staff

determine whether there have been changes in TVA's activities
since the completion on the construction permit antitrust review
in 1972 that would create or maintain a situation inconsistent
with the antitrust laws. Several types of changes were identi-
fied in each of the earlier post construction permit reviews;
however, it was determined that none of the changes resulted

from abuse of TVA's market power.

\

reviewed TVA's activities in 1979, 1983 and again in 1990 to
In its review of TVA's activities in the 1990 operating license
review, the staff again found no evidence of changed activity
associated with abuse of its market power. Although TVA is free
to conduct normal business operations within {ts service area,

jt is restricted by the TVA Act from engaging in full-scale

competition with neighboring electric systéms. In many ways,




the TVA Act has insulated TVA from the competitive pressures
of the market that a utility of TVA's size would experience

without such restrictions.

Given the restrictive nature of Section 15d(a) of the TVA Act,
any scrutiny of potential anticompetitive acts or practices
would focus primarily on TVA's dealings with distributors within
itz service area in terms of moving power or energy in or out of
its service area or with entities outside of its service area
attempting to move power or energy through its system, i.e., the
use of TVA's transmission grid. The staff has not identified
any instance wherein TVA has refused to cooperate, within the
confines of its Section 15d(a) restriction, with other power
entities requesting services or use of TVA's transmission
facilities. As a result, the staff does not believe that any
changed activity attributed to TVA since the 1979 operating
license review is "significant" in terms of the Commission's
Summer decision. The staff recommends that the Director of the
Office of Nuclear Reactor Regulation find that no significant
antitrust changes have occurred in TVA's activities since the
previous antitrust operating license review completed in July of
1979. .

Based upon the staff analysis and recommendation, it is my finding that
there have been no “significant changes" in the licensee's act;;}iies or

proposed activities since the completion of the previous antitrust review.



) . .

Signed on August 15, 1991 by Thomas E. Murley, Director of the

Office of Nuclear Reactor Regulation.

Any person whose interest may be affected by this finding, may file, with full
particulars, a request for reevaluation with the Director of the Office of
Nuclear Reactor Regulation, U.S. Nuclear Regulatory Commission, Washington,
D.C. 20555 within 30 days of the initial publication of this notice in the

Federal Regicter Requests for reevaluation of the no significant change

determination shall be accepted after the date when the Director's finding
becomes final, but before the issuance of the OL, only if they contain new
information, such as information about facts or events of antitrust
significance that have occurred since that date, or information that could not

reésonab1y have been submitted prior to that date.
Dated at Rockville, Maryland, this 16, day of August 1991.

FOR THE NUCLEAR REGULATORY COMMISSION

Office of Nuclear Reactor Regulation

-—e,



WATTS BAR NUCLEAR PLANT, UNIT 1
TENNESSEE VALLEY AUTHORITY
© DOCKET NO. 50-390A
STAFF RECOMMENDATION
NO SIGNIFICANT ANTITRUST CHANGES

NOVEMBER 1990
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1. Introductien

A prospective operating licensee is not required to undergo a formal antitrust
review unlesc the Nuclear Regulatory Commission (NRC or Commission)* determines
that there have been "significant changes" in the licensee's activities or pro-
posed activities subsequent to the review by the Attorney General and the Com-
mission at the construction permit (CP) stage. Concentration on changes in the
applicant's activities since the previous antitrust review expedites and focuses
the review on areas of possible competitive conflict heretofore not analyzed by

the Attorney General or the Commission.

In its Summer decision,** the Commission has provided the staff*** with a set
of criteria to be used in making the significant change determination for

operating license (OL) applicants:

The statute contemplates that the change or changes (1) have
occurred since the previous antitrust review of the licensee(s);
(2) are reasonably attributable to the licensee(s); and (3) have
antitrust implications that would most likely warrant some
Commission remedy.X***

To warrant a significant change finding, i.e., to trigger a formal OL antitrust

review, the particular change(s) must meet all three of these criteria.

x The Commission has delegated the responsibility for making a significant
change determination to the Director of Nuclear Reactor Regulation.

%% yirgil C. Summer Nuclear Station Unit 1, Docket No. 50-395A, June 26,
1981 at 13 NRC 862 (1981).

xxx  ugtaff' hereinafter refers to the Policy Development and Technical
Support Branch of the Office of Nuclear Reactor Regulation and ¢he-Dffice -
of the General Counsel. '

x2x% Commission Memorandum and Order, p. 7, dated June 30, 1980 (CLI-80-28).
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Due to the substantial lapse of time since the previous antitrust review of
changes since the construction permit review in 1979 and the fuel load date for
Unit 1 of the Watts Bar Nuclear Plant (Watts Bar) which is now scheduled- for
December of 1982, the staff has undertaken an updated review of the licensee's
activities since the previous operating license review. As a result of this
review, the staff has determined that none of the changes that were identified
were significant in an antitrust context. The staff recommends that the
Director of the Office of Nuclear Reactor Regulation issue a finding pursuant

to TVA's application for an operating license for Watts Bar that no "significant

changes” have occurred since the previous antitrust review.

11. Tennessee Valley Authority

-

The licensee of the Watts Bar Nuclear Plgnt, Unit 1 (Watts Bar), is the Tennessee
Valley Authority (TVA). TVA is an independent, corporate agency of the federal
government created by the TVA Act on May 18, 1933, TVA was established by Con-
gress to develop the Tennessee River and to assist in the development of other
resources of the Tennessee Valley. One of TVA's responsibilities includes
supplying electric power to an area of approximately 80,000 square miles --
covering most of Tennessee, portions of northern Alabama, northeastern Missis-
sippi, southwestern Kentucky and smaller portions of Georgia, North Carolina and

Virginia.

TVA's electric power operations provide wholesale power to three principal
customer groups: (1) local municipal and cooperative systems (distributors);
(2) directly served industries; and (3) directly served federal agencies. Dis-

. &
S

tributors include 110 municipalities and counties and 50 cooperativesf Most
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industries are served by the distributors and there are 46 directly served
commercial and industrial customers, most of which have large or unusual power

requirements.
A. TVA's Customers

Municipal customers and rural electric cooperatives account for the bulk of
TIVA's load. Five municipal customers account for approximately 30% of total
power sales revenues. The sales contracts with these distributors are for terms
of twenty years with provision for termination by either party after ten years
upon four years advance notice. The contracts with these customers expire in
1997, 2000, 2004, 2008, an& 2009. One of the customers, the City of Memphis, -
Tennessee, which represented 9% of TVﬁ power sales in fiscal year 1989, recently
considered other power supply options bui decided to sign a contract with TVA.
Althoug TVA's rates are similar to or slightly higher than those of neighboring
utilities, Memphis (and other municipalities) are not statutorily compelled to
purchase power from TVA. Memphis and similarly situated utilities are free to

select other suppliers once their long term contracts expire.

At the industrial level, there is the potential loss of load from outmigration
of existing large customers and the expansion of multi-area industrial customers
outside the TVA area. TVA takes this threat seriously since it has a significant
number of very large industrial customers who have the flexibility to leave the
TVA area, expand in non-TVA areas, or use self generation or cogeneration.- TVA
is vigorously attempting to hold the line on rate increases to retain {ts price

sensitive industrial load.

- - e
¢> o
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Sales of electric power to the Department of Energy's (DOE) gaseous diffusion
enrichment plants, orincipally in the form of demand charges for power not

taken (rather than energy supplied), amounted to 10% of TVA's power sales in
fiscal years 1987-1983. 1In accordance with contract provisions, DOE exercised
its right prior to fiscal year 1987, through notices eight years in advance,

to reduce the amount of electric power to be purchased by 1000Mw each year begin-
ning in December 1989, until reaching a contract demand of 485Mw from December
1992 until contract expiration in 1994. DOE's payment obligations are being
satisfied through a series of payments to TVA for demand not taken totaling

over $1.8 billion. DOE currently takes very little energy from TVA.

Despite the almost complete elimination of TVA as a supplier to the diffusion -
plants, DOE still wishes to maintain Fhe option of purchasing power from TVA.
Although TVA's price for long term firm ;ower to the enrichment plants is
approximately 36-37 m/kWh compared to current supplies in the 16-20 m/kWh range,
this relationship could change significantly with the anticipated stringent
acid rain emission controls to be imposed on fossil-fueled generating plants.
Consequently, DOE does not want to foreclose any potentially important power

supply options.
B. Section 15d(a) of the TVA Act

By virtue of its incorporation under the TVA Act,* TVA operates under certain
competitive restrictions that are not found among most other utilities. The

key restriction is found fn Section 15d(a) of the Act which reads as follows:

- e e
[l

x Tennessee Valley Authority Act of 1933, as amended, [48 Stat. 58-59,
16 U.S.C. sec. 831].
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Unless otherwise specifically authorized by Act of Congress, the

Corporation (i.e., TVA) shall make no contracts for the sale or

delivery of power which would have the effect of making the Cor-

poration or its distributors, directly or indirectly a source of

power supply outside the area for which the corporation or its

distributors were the primary source of power supply on July 1,

1957, and such additional area extending not more than five miles

around the periphery of such area as may be necessary to care for

the growth of the Corporation and its distributors within said area.
However, TVA can engage in power exchanges with organizations with which it

had such exchange arrangements on July 1, 1957.

As a practical matter, section 15d(a) permits TVA to serve distributors in its
original service area but does not permit neighboring distributors to purchase
power from TVA. There is, -however, no prohibition on customers in TVA's service
area from purchasing power from other utilities. This statutory limitation on
TVA's ability to compete for load outside its designated service area played a

significant role in the staff's analysis of the competitive effects of the changes

in TVA's activities since the 1979 operating license review.

111. Previous Antitrust Reviews

TVA's application for a construction permit and an operating license for Watts
Bar have been the subject of three previous antitrust reviews. In connection
with the construction permit review in 1972, the Department of Justice (Depart-
ment or Attorney General) found no antftrust problems that would require a hear-
ing. In subsequent operating license reviews in 1979 and 1983, the staff found

"no significant changes" that would warrant a formal operating license antitrust

review.
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A. Construction Permit Review

On August 23, 1971, the Atomic Energy Commission (AEC) requested the Attorney
General's advice pursuant to whetﬁer a hearihg should be held in conjunction
with TVA's application for a construction permit for the Watts Bar nuclear
plant. In responding to the AEC's request, the Department in its 1972 advice
letter* emphasized two limitations imposed by section 15d(a) of the TVA Act on
TVA's ability to compete: the limitation on the ", ..geographic areas in which
TVA could market bulk power supply" and the prohibition on “"...TVA's inter-
connection and coordinaticn with adjacent bulk power suppliers except as to

those with which it was interconnected as of July, 1957."

In addition, although the antitrust reyiew‘by the Department described TVA as
the “...sole bulk power supplier [in Tenﬁéssee]...except for Kingsport Power
Company...", no anticompetitive activity was noted. Only with respect to coor-
dination arrangements with other electric utility systems did the Department
indicate reason for caution. The letter from the Attorney General indicated
that, "It is not presently clear the exact extent to which amended Section 15d(a)
of the TVA Act restricts TVA in its ability to enter into coordination arrange-
ments with other electric utility systems." The letter cautioned that “the
statute would not justify TVA in discriminating in the establishment or opera-
tion of coordination arrangements among similarly situated electric systems."
No discrimination was noted and the antitrust review by the Department found

no anticompetitive problems.

®  Attached as Appendix A. ot e,
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B. Operating License Reviews

" In looking specifically at coordination arrangements, the staff's 1979 review
found that only two actions of TVA suggested a "...possible anticompetitive
effect: refusal to engage in diversity interchange with the city of Clarksdale,
Mississippi and refusal to wheel (transmit) power for Big Rivers Electric

Corporation and Jackson Purchase RECC."*

However, the staff concluded that "Each of the above refusals were seemingly
justified on the bacis that such actions could be illegal or at least incon-
sistent with section 15d(a) of the Tennessee Valley Authority Act." As noted
earlier, the overall concl&sion of thé staff's 1979 review was that "...no .
significant changes of an antitrust nature'have occurred that would warrant an

operating license antitrust review."

In 1983 the staff followed up its 1979 review by contacting the three utilities
noted above and reported that satisfactory arrangements between TVA and these

utilities had been reached. The staff described these arrangements as follows:

Big Rivers now has an additional interconnection and a wheeling
agreement with TVA which permits it to wheel power through the TVA
and Mississippi Power and Light Company systems to Clarksdale,
Mississippi and to and from the Cajun Electric Cooperative. The
Jackson Purchase Electric Cooperative does not deal directly with
TVA but obtains indirect benefits by working through Big Rivers.
Similarly, Clarksdale does not dea) directly with TVA but obtains
indirect benefits by working through Mississippi Power and Light.
While Clarksdale, Big Rivers and Jackson Purchase would each like
to buy power from TVA, they recognize that TVA is restricted by
law from selling power external to its established boundaries.**

A 4

*

* Staff Review attached as Appendix B.
x%x  Staff Review attached as Appendix C.
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Moreover, the staff noted that "...no one has come forward with any antitrust
allegations regardiné TVA since our 1979 review." Subsequent to these discus-
sions, the staff, in its 1983 review, concluded that no new information has
surfaced that would suggest a change in the original [1979] no significant change
finding for Watts Bar. Moreover; no additional comments from Big Rivers or

Clarksdale were received.
C. Other TVA Antitrust Licensing Reviews

Within four years after requesting advise on TVA's construction permit appli-
cation for Watts Bar, the staff requested the Attorney General's advice pursuant
to three additional constrdction permit applications by TVA. The first of these
advice letters, dated December 17, 1973, pgrtained to the now deferred Bellefonte
Plant. The second letter, dated Marcﬂ 25, 1975, pertained to the now canceled
Hartsvilie Plant. The third letter, dated April 30, 1976, pertained to the now
canceled but then unnamed nuclear units X-24 and X-25 (subsequently named Yellow
Creek). In each of these letters, the Department, relying heavily on its recently
completed Watts Bar review, concluded that “...there are no antitrust problems

~ which would require a hearing by your Commission on the instant application."
D. Updated Operating License Review

Watts Bar experienced several delays in construction since a construction permit
was issued for the plant in the early 1970's. Although there were several fac-
tors that contributed to these delays, the most significant was the decrease in
projected load requirements for TVA, primarily the near elimination of DOE and

-
- e

fts fusion plants as a customer. As a result, several baseload genetating plahts
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were canceled or deferred by TVA during the 1980's. Construction on Watts Bar

wac delaved, not canceled, and when the decision Qas made by TVA to resume con-

struction on the plant, the staff sent out an updated reguest dated September

27, 1989, for information pursuant to Regulatory Guide 9.3 =- "Information Needed
by the AEC Regulatory Staff in Connection with its Antitrust Review of Operating

License Applications for Nuclear Power Plants." The staff requested TVA to

provide updated Regulatory Guide 9.3 information beginning where TVA's 1975
response to Regulatory Guide 9.3 ended. The focus of this updated review was on
changes in the licensee's activities since the operating license review completed
in Ju'y 1979. The 1979 cperating license review was based upon changes that
were identified in responses to the original Regulatory Guide 9.3 request.
(Although an interim revie; was conducted in 1983, after the licensee announced
delays in its scheduled fuel load for Watts Bar, this interim review was not

based upon responses to an in-depth data request such as Regulatory Guide 9.3.)

TVA furnished the staff with responses to this updated request by letter dated
December 5, 1989 as well as a clarification of its response to Regulatory Guide
9.3 via letter dated July 5, 1990. Based upon the changes noted by the licensee
as well as other data available to the staff, the staff conducted an updated

antitrust operating license review for Watts Bar.

IV. Changes Since the Operating License Review

Section 105¢(2) of the Atomic Energy Act of 1954, as amended, requires a second
antitrust review (similar to the type conducted at the construction permit stage)

to be conducted at the operating license stage if “significant changes” in the

“ - -
P -
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licensee's activities or proposed activities have taken place since the
completion of the construction permit review. The staff, in its review of the
available data in this proceeding, has identified several areas in which the

licensee's activities have changed since the July 1979 operating license review.*

A. Market-Based Changes

Many of the changes identified by the staff are "competition neutral", i.e.,
they have no appreciable affect upon competition in bulk power services through-
out TVA's service area. For example: TVA added the necessary transmission
links and interconnections to incorporate several baseload power plants added
to its system since 1979. .Rate schedule changes were implemented in 1983 and
1986 to more accurately reflect TVA's costs. [TVA is not subject to state or
federal electric rate jurisdiction an& s;ts its rates to reflect both its costs
and competing power suppliers in the region.] Three nuclear plants (totaling

eight units) were canceled and one deferred (two units) since the late 1970's.

* [t is significant to note that the Commission in its South Texas Memorandum
and Order dated June 15, 1977 (5 NRC 1303), determined that future “significant

change” determinations should be made by staff.

The making of a significant change determination triggering a
referral to the Attorney General for his advice on its antitrust
implications is a function which could and perhaps should be
delegated to the regulatory staff. (5 NRC 1318)

The Commission implemented this procedural change in a memorandum dated
September 12, 1979 to Harold Denton, Director of the Office of Nuclear Reactor
Regulation and William J. Dircks, Director of the Office of Nuclear Material
Safety and Safeguards. (The Director of NRR was delegated the authority to
make the "significant change" determination for power reactors and the Director
of NMSS was delegated the same authority for production or non-reactor

facilities.)
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For the most part,_the cancellation or deferral of these plants wasAthe result

of lower than expected load growth for the region. 4The loss of the DOE gaseous
diffusion enrichment load, totaling in the thousands of megawatts, was the princi-
pal factor in TVA's reduced nuclear program. Excessive construction costs for
nuclear units were the second most important reason for plant cancellations.

TVA's problems however, were no different from those of large neighboring nuclear
utilities except that the magnitude of the problem of reduced demand and load
growth was and continues to be greater for TVA than for any other domestic
utility. TVA's reactions to market forces in its service area during the review
period were not atypical of a large electric utility and do not appear to reflect

activity that would create or maintain inconsistencies with the antitrust laws.
B. Requests for Coordination or E1ectric’5ervices

Since the 1979 antitrust review, approximately thirty-five utilities made various
offers to purchase power from or sell power to TVA or to purchase, lease, or
jointly build capacity with TVA. There were also requests for wheeling and
interchange of power. Sixteen utilities made requests that TVA did not consider
prohibited by Section 15d(a) of the TVA Act. These requests as well as the

requests TVA considered prohibited by Section 15d(a)* are addressed below.

% TVA's interpretation of the prohibitions contained in Section 15d(a) has only
been challenged once in court. The challenge was unsuccessful. Jackson Pur-

chase Rural Electric Cooperative. v. Tennessee Valley Authority and Kentuck
DOtilities Co. CA No. I§7g. {U.3. District Court, Western District of Kentucﬁy,

Sept. 19, 1967).
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1. Requests and Offers Not Prohibited by Section 15d(a)
a. Offers of Power to TVA

TVA reported offers of power from eight utilities. TVA agreed to purchase power
from one of the utilities and an agreement with a second utility appears imminent.
For the other utilities, TVA reported either legitimate business reasons for

the lack of any agreement or a lack of interest by the other utility after the
initial offer. No pattern of anticompetitive conduct was discernible from TVA's

responses to these offers of power.

TVA reported that on January 4, 1982 Hoosier Energy Rural Electric Cooperative,
Inc. offered surplus capacity to TVA. ‘On February 12, 1982, the parties reached
an agreement for Hoosier to sell TVA surplus energy and short term power. No

transactions have taken place under this agreement.

TVA reported that in May, 1989 it sent Gulf States Utilities Company a'proposed
agreement providing for the sale of excess power by GSU to TVA. GSU provided
comments on the proposed agreement and TVA has reviewed them. Discussions were

continuing as of July 1990.

With respect to the other utilities that offered power to TVA, TVA provided the

following information:

Alabama Electric Cooperative: TVA refused the offered power because,
it “...had offers of power from others at considerably lower prices."
TVA did, however, request "...test schedules...so that if TVA needed
power, Alabama EC could be contacted and power scheduled as the -need
arose." ‘

WATTS BAR/RECOMMENDATIONS 12 11/02/90



Big Rivers Electric Corporation: Applicant reported being offered
short-term capacity by Big Rivers on June 5, 1980 for the period
December, 1980 through February, 1982. TVA, on July 11, 1980 advised
Rig Rivers that "...a review of TVA's power requirements and supply

indicated that no additional capacity was needed during that period."

East Kentucky Power Cooperative: Applicant reported two offers to
sell power from East Kentucky. To both offers, TVA responded that
it had no need to purchase power. As described in Section d. below,
East Kentucky and TVA did exchange power during the period 1980 to
date. On balance, TVA was primarily a purchaser of power from East
Kentucky.

Mitex, Inc.: Applicant reported an inquiry from Mitex in March, 1985
to sell power to TVA. TVA reported that although there were initial
discussions "...there was no follow-up contact with TVA about pursuing
the project."”

Santee Ccoper: Applicant reported an offer of long- or short-term
capacity from Santee Cooper. TVA declined the offer citing no need
for additional long- or short-term capacity.

Southern I1linois Power Cooperative: TVA reported an offer from
Southern I11inois of first refusal on 75MW of surplus capacity for
the period November 1, 1979 through October 31, 1980. TVA explained
that it first advised Southern I11inois that it "...did not need sur-
plus capacity for the full period but probably could use 30MW on a
weekly basis during the summer of 1980." In subsequent negotiations,

w .. TVA was reluctant to commit itself for short-term power for an
entire year rather than on weekly basis..." and that "Southern

s

I11inois preferred to find a market for the power on an annual basis."

b. Requests to Purchase Power or Lease Capacity

TVA reported requests to purchase power from two utilities and an jnquiry about
the purchase or lease of capacity from a third. No inference of anticompetitive
conduct is possible from TVA's responses to these requests. A bower exchange

agreement has been in effect since 1980 with one of the utilities, East Kentucky. -
A second utility decided against power purchase because of costs. A third

utflity apparently lost interest in pursuing its initial inquiry.

The East Kentucky Power Cooperative made three inquiries about purchasing power

from TVA, however, none resulted in a purchase agreement. Although, as noted
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above, East Kentucky and TVA did exchange power during the period 1980 - 1989.

These exchanges consisted mainly of TVA purchases of power from East Kentucky.

In reply to East Kentucky's fifst inquiry of December 21, 1979, TVA indicated
that “...furnishing of East Kentucky's power requirements on a long-term basis
would raise certain legal questions under the TVA Act." TVA further explained
that it would not have surplus power available on a firm basis during the 1984-87
perfod but that it might have short-term power available. Moreover, TVA replied
to East Kentucky "...that it is also a winter peaking system...which precludes

seasonal diversity exchanges between the systems...."

TVA replied to East Kentucky's 1980 inquiry, by stating that "...it may have-
some energy available on a non firm ba§i§'beginning in the mid-1980's." TVA
did not report why no agreement was subsequently reached. In response to an
inquiry in 1981 by East Kentucky about purchases of power from TVA shou1d TVA
defer its Smith Unit 1 plant, "...TVA indicated that the power would probably

be available."

TVA reported a 1982 inquiry from the Louisiana Energy and Power Authority about
the availability of surplus energy. No agreement was reached because “Louisiana

E & PA thought TVA's energy cost[s] would be lower than it was."

TVA also reported an inquiry in May of 1983 from Alabama Electric Cooperative
about ®...the feasibility of their leasing or purchasing TVA capacity." TVA
reported that it expressed a willingness to discuss this matter but was not

subsequently contacted by Alabama Electric about a meeting.

*e @
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c. Wheeling and Transmission Requests

TVA reported receiving requests for wheeling or transmission services from eleven
uti]ities. Agreements were reached (or pending) with five utilities, hdwever,
wheeling agreements were not put into effect for the other six, mainly for rea-
cons detaiied below. Given TVA's record of providing wheeling services and the
absence 6f complaints from the utilities with which no agreements were reached,

there is no basis for an inference of anticompetitive conduct on the part of TVA.

In‘ths case ¢f Big Rivers Electric Corporation, TVA reported that "in August
1989, TVA began transmission service with Big Rivers for delivery of 200Mw of
power across the TVA system to Oglethorpe. This agreement provides for the .
deliveries to continue through July 1992." TVA also reported that possible

transmission service arrangements with C;jun Electric Perr Cooperative, Inc.

are under consideration but no agreement had been signed as of July, 1990.

Earlier in 1981, TVA reported reaching a wheeling agreement with the Municipal
Energy Agency of Mississippi (MEAM). A 1983 inquiry regarding wheeling from a
consulting firm employed by MEAM produced no agreement. TVA responded to the
inquiry by stating that it had adequate transmission capacity but that “...com-
prehensive technical studies fnvolving metering, relaying operations and losses
would need to be performed..." TVA reported that MEAM did not pursue the matter.
Finally, TVA reported that it provided wheeling services to the East Kentucky

Power Cooperative and to the Southern I11inois Power Cooperative.

TVA reported that no wheeling agreement had been reached with the following

- o
- &

utilities: *
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1) Citizens Enpergy Cooperation: TVA reported that in September,
1988 Citizens requested information on the availability of
transmission capacity and charges for wheeling power from Union
Electric to Georgia Power for the months of November through
March for 1988 through 1993. Although an agreement was prepared
by TVA and transmitted to Citizens, TVA reported the latter did
not execute the agreement and has not contacted TVA further. No

explanation was given for the apparent change of mind on the
part of Citizens.

2) Clarksdale Public Utilities Commission: TVA reported that in
July, 1980, Clarksdale inquired as to TVA's ability and willing-
ness to wheel power for Clarksdale from Alabama Electric Cooper-
ative if Clarksdale would be unable to get Mississippi Power
Company to wheel the power for them. TVA reported that it sug-
gested that Clarksdale contact them again if their efforts with
Mississippi failed. No additional contact or inquiry was
reported by TVA. The 1983 antitrust review discussed above
indicated that Clarksdale was able to make wheeling arrangements
with Mississippi Power.

3) MIP, Inc.: TVA reported that in June, 1989 MIP contacted
TVA regarding TVA wheeling power across its system for MIP.
Although discussions took place, no discussions have occurred
since February, 1990. ] .

4) Mitex, Inc.: TVA reported that in March, 1985, Mitex inquired
about TVA's willingness to wheel power from a proposed hydro-
electric project to be built on the Ohio River. TVA reported
that after initial discussions there was no followup by Mitex
about pursuing the project.

5) Portland General Exchange: TVA reported an inquiry pursuant
to wheeling by Portland General Exchange in June, 1988. TVA
reported that a tentative draft agreement had been prepared
but that Portland did not pursue the matter further.

6) South Mississippi Electric Power Association: TVA reported
that SMEPA inquired about wheeling services in April, 1987 but

that after a meeting in which the possibility was reviewed,
SMEPA "...decided not to pursue this matter."

d. Interchange Requests
TVA's willingness to engage in power interchanges is evident from its
arrangements with the East Kentucky Power Cooperative and Entergy Services,

Inc. By letter of July 5, 1990, TVA reported annual totals since 1980°for its-

power interchanges with the East Kentucky Power Cooperative. For the years
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1980 to 1989, TVA received a total of 13.6 billion kWh and delivered 27.4 million

kwh to East Kentucky.

In February, 1984, Louisville Gas and Electric requested TVA to review
interchange opportunities. Although TVA indicated to LGE that it would be in

a position to make power available during 1985 and 1986, it was also determined
that both utilities anticipated a power surplus subsequent to 1986. No further

action was taken.

A request by Entergy Services, Inc. resulted in an agreement between TVA and
Entergy that became effective in August, 1989. Under this agreement, for the
period September, 1989 through April, 1990, TVA purchased 298.4 million kWh -
from Entergy and sold 26.7 million th,tg Entergy.

e. Joint Ownership and Other Proposals

TVA reported in its letter of July 5, 1990 that two companies, Quadrex and CMS
enterprises Company, had "...approached TVA with preliminary proposals to com-
plete fts Bellefonte nuclear plant under various arrangements with TVA. TVA

has evaluated these proposals but has not altered its plans for TVA to itself

complete and operate Bellefonte."

TVA also reported that in 1981 MEAM inquired if TVA would be interested in joint
ownership of a generating unit and possible banking arrangements for energy
from MEAM's low-head hydro facilities. TVA deferred comment on this proposal
until studies were completed. It further explained that MEAM, subsequent to

- &,

fts inquiry, entered into arrangements to purchase power from Big RiJ;rs and,
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as a consequence, dropped its pursuit of joint ownership and banking arrangements

with TVA.
Neither of these proposals detaf]ed above suggests anticompetitive conduct.
2. Requests and Offers Prohibited by Section 15d(a)

TVA reported that nineteen utilities inquired about a purchase or interchange

of power that TVA regarded as prohibited by section 15d(a) of the TVA Act.*

Sixteen of the inguiries pgrtained to the purchase of power. Two utilities,

the City of Greenwood, Mississippi and MEAM, were interested in both the purchase
and interchange of power. Because a11'rgfusa1s to purchase or sell power or
energy were based upon a statutory prohibition and because none of the utilities
subsequently alleged a misinterpretation of Section 15d(a), there was no

inference of anticompetitive conduct.
C. Competitive Effects of Changed Activity

TVA is a large electric power company with operations not unlike adjacent

electric systems serving the southeast. In this light, TVA identified several

% The nineteen utilities are: Alabama Municipal Electric Authority; Cajun
Electric Power Cooperative, Inc.; Central Il1linois Light Company; Commonwealth
Edison Company; Duke Power Company; Florida Power and Light Company; French
Broad Electric Membership Corporation; Great Lakes Electric Consumers Associa-
tion; City of Greenwood, Mississippi; Jackson, Mississippi; City of Metropolis,
I11inois; Municipal Energy Agency of Mississippi; Ozark Foothills Regional
Planning Commission; Paragould, Arkansas; City of Ruson, Louisfana; Sbuth
Mississippi Electric Power Association; Tampa Electric Company, Town of
Waynesville, North Carolina; and Virginia Power Company.

WATTS BAR/RECOMMENDATIONS 18 11/02/90



market-based changes that were characteristic of normal business operations
associated with large electric utility companies. The staff recognized these
‘changes as such and did not categorize these changes as "significant changes"

as envisicned by the Commission in its Summer decision.

Although from a physical standpoint, TVA is similar to neighboring electric
systems, TVA is distinctly different from neighboring electric systems in that
it is limited by its charter from selling power outside of its designated
service area. TVA was charged with developing the electric resources within
the Tennessee Yalley for the use and benefit of‘those living within the Tennessee
Val ley. This restriction severely limits and in some cases prohibits TVA's
ability to actively competé for customers outside of its service area that
otherwise might be willing to furnish or egchange bulk power services with TVA.
TVA cited several instances where it d;niéd requests for services or exchanges
from entities outside of its service area because of the 15d(a) restriction in
jts charter. Given TVA's significant market position in the southeastern bulk
power services market, the staff would have been concerned with TVA's pattern
of denials for electric services had there been no provision in its charter
requiring such denials. Given the Section 15d(a) restrictions, the staff did

not consider these denials to be abuses of market power.

Several requests for electric service(s) from TVA were identified by the staff
that were not prohibited by 15d(a). The staff reviewed these requests and deter-
mined that in each instance, the request was either granted, dropped or when
denied, denied because of valid business reasons not adverse to the competitive

process fn bulk power supply throughout TVA's service area.

14 ~Fa
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Moreover, notice of receipt of Regulatory Guide 9.3 information was published

in the Federal Reaister. The notice provided an opportunity for public comment

on the antitrust matters associated with TVA's changed activity. No comments

were received. A copy of the Federa) Register notice was published in various

nationally circulated trade journals. No comments were received as a result of

these publications.

Based on the review of the changes in TVA's activities since the 1979 antitrust
operating license review, it is the staff's opinion that none of the changes
satisfies al) three Summer criteria and consequently, none of the changes is

“gignificant” in terms of the Commission's Summer decision.

V. Summary and Conclusions

Due to construction delays on the Watts Bar facility, the staff reviewed TVA's
activities in 1979, 1983 and again in 1990 to determine whether there have been
changes in TVA's activities since the completion of the construction'permit
antitrust review in 1972 that would create or maintain a situation inconsistent
" with the antitrust laws. Several types of changes were 1dent§fied in each of
the earlier post construction permit reviews; however, it was determined that

none of the changes resulted from abuse of TVA's market power.

In fts review of TVA's activities in the 1990 operating license review, the
staff again found no evidence of changed activity associated with abuse of its
market power. Although TVA is free to conduct normal business operations within

{ts service area, it is restricted by the TVA Act from engaging in full-scale

- o
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competition with neighboring electric systems. In many ways, the TVA Act has

jnsulated TVA from the competitive pressures of thé market that a utility of

" TVA's size would experience without such restrictions.

Given the restrictive nature of Section 15d(a) of Ehe TVA Act, any scrutiny of
potential anticompetitive acts or practices would focus primarily on TVA's deal-
ings with distributors within its service area in terms of moving power or energy
in or out of its service area or with entities outside of its service area
attempting to move power or energy through its system, j.e., the use of TVA's
sransmission grid. The staff has not identified any instance wherein TVA has
refused to cooperate, within the confines of its Section 15d(a) restriction,

with other power entities requesting services or use of TVA's transmission facil-
jties. As a result, the staff does not believe that any changed activity attri-
buted to TVA since the 1979 operating li;ense review is “significant" in terms
of the Commission's Summer decision. The staff recommends that the Director of
the Office of Nuclear Reactor Regulation find that no significant antitrust
changes have occurred in TVA's activities since the previous antitrust operating

license review completed in July of 1879.
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ANTITRUST DivisION

AOTTANT ATvARLry A ruTRaL . ‘ . ,
.

‘yeview was not thereafter provided for some period of time,

Brpartment of Yustin )
&ashington, B.C. 20530

DES 131872

Marcus A. Rowden, Esquire
Assoclate General Counsel

U. S. Atomic Energy Commission
Washington, D. C. 20545

Re: TENNESSEE VALLEY AUTHORITY
Watts Bar Nuclear Plant, Units
AEC Docket No. 50-390A, 50-391A
Department of Justice File 60-415-43

Dear Mr. Rowden:

On August 23, 1971, Mr. Bertram H. Schur of your
Commission forwarded to the Attorney General, for his anti-
trust review pursuant to Section 105c of the Atomic Energy
Act of 1954, 68 Stat. 919, 42 U.S.C. 2011-2296 as amended by
P.L. 91-560, 84 Stat. 1472 (December 19, 1970), an application
filed by the Tennessee Valley Authority (TVA) for a permit to
construct the Watts Bar Nuclear Plant, Units 1 and 2. Although
TVA was asked to supply inforration to the Department to be
utilized in its antitrust review pursuant to 42 U.S.C. 2135c(4),
TVA initially failed to do so. Since the information for our

we deemed the statutory time for rendering antitrust advice
to be tolled while we awaited the necessary information.

The Watts Bar units, each with a capacity of 1,269,900
kilowatts, are presently scheduled for operation for 1977 and
1978 or soon thereafter. They are proposed to be integrated
as a part of TVA's bulk power supply system and will form a
significant addition to TVA's ability to market firm capacity
and to engage in coordination with neighboring power systems
{n the coordinated regional bulk power supply.

TVA markets bulk power supply throughout the State of
Tennessee; it is the sole bulk power supplier in that state,
except for Kingsport Power Company, an American Electric
Power subsidiary, through which an AEP operating company mar-
kets bulk power supply in Kingsport and five smaller communities.
It also markets bulk power supply in areas of Mississippi, Kentucky,
Alabama, North Carolina, and a portion of Georgia. Its electric
power functions are limited principally to supply of electric
power in bulk for resale at retail by independent distributors
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of electric power, who are almost exclusively nonprofit agencies
such as municipalities and cooperatives. TVA makes some sales
at retail to federal government agencies and also makes

direct sales to large private industries. Further, it engages
in significant interchan%e and sale of power with other
electric utilities. Of 1971 total electric operating revenues
of approximately $575 million, approximately $380 million was
obtained by sales to independent distribution systems; $62
million from sales to federzl agencies; $125 million from
direct sales to very large industries; and $10 million from
interchange of power with other bulk power suppliers.

While other federal governmental agencies' authority to
market power is ordinarily limited to the sale of surplus
hydroelectric power generated at federal water resource
development projects, TVA is unique among federal government
agencies in having bulk power supply public utility responsi-
bility and statutory authority to install steam generation
facélities in order to meet such responsibility for growing

oaas. N

TVA's 1972 system peak load was 16,664,000 kilowatts.
As of that date it had a system dependable capacity of
18,595,000 kilowatts consisting of 14,671,000 kilowatts of
thermal capacity and 3,924,000 kilowatts of hydroelectric
capacity integrated by an extensive high voltage transmission
system operating principally at 161 kv with some elements of
500 kv. 1Its annual increments of increase in load are in
excess of 1,500 megawatts over the next 10 years and its large
system size assisted by its interconnections with other systems
enables it economically to justify addition of nuclear generating
units of the sizes contemplated in the instant application.

Prior to 1959, TVA's operating and constructing budget
was dependent upon annual appropriations by Congress. Under

those circumstances TVA's ability to supply power in bulk in

competition with other bulk power supply sources was regulated
directly by Congress in the annual appropriations process. In
1959 Congress permitted TVA to obtain additional construction
funds from the private money market but imposed a limitation
on the geographic areas in which TVA could market bulk power
supply. Additionally, it restricted TVA's interconnection
and coordination with adjacent bulk power suppliers except

as to those with which it was interconnected as of July, 1957.
Section 15d(a) TVA Act, 16 U.S.C. 83ln-4; Hardin v. Kentucky
Utility Co., 390 US 1 (1967)




It is not presently clear the exact extent to which
amended Section 15d(a) restricts TVA in its ability to
enter into coordination arrangements with other electric
utility systems., However, we are persuaded that, in any
event, the statute would not justify TVA in discriminating
in the establishment or operation of coordination arrange-
ments among similarly situated electric systems,

On the basis of information obtained from the Appli-
cant and presently available from other sources, we find
po antitrust problems which would require a hearing by
your Commission on the instant application.

Sincerely yours,

[~
BRUCE B. WILSON
Acting Assistant Attorney General
Antitrust Division
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Docket Nos. S50-390A
§0-3 1A

MOMOPARDUM FOR: C. Stahle, License Project Mamger, LWR 4
FROM: A. Toalston, AlG

- SUBJECT: WATTS BAR UNITS 1 8 2, OPERATING LICEXSE
AXTITRUST REVIEW

Section 105¢{2) of the Atomic Energy Act of 1954, as smended, provides

for an Antitrust reviex of Operating License Applications 1f the Commission
deterwines that stgnificant changes dn the licensee's activities or
proposed activities have occurred subsequent to the previous review in
connection with the construction permit. Based upon examination of

events that Mave transpired since 1ssuance of the construction permits

for the captioned muclear wnits, 1t 1s our conclusion that mo significant
changes of an antitrust mture have ecowrred that would warrent an

.. operating liconse antitrust review. The Office of the Exacutive Lagal

( Director concurs §n this conclusion.

Attorsey Geners) Reviens

The Tonnesses Valley Awtherity (TVA) Piled 1ts application for comstruction

persits for Watts Sar 1 and 2 on Moy M, V71, Commission's mles

and Regulations ot that time ¢id mot 1ist the {nformtion required for

entitrvst review. Consoquently, foitfal antitrust {nformtion ws

requested on July 14, 1971 ond additiona) faformtien en July 22, 1971,

™A res part{ally to the fnformtion requests on Awpust 17, [ 2a!

but doclined to furnish the mjerity of the {aformtion requestesd on the
 basis that the entitrust 1mrs ¢id mot apply to WA,

The aitfal application and the t 17, 1971 Tetter was forvarded to
the Assistant Attorney Genersl on t 23, 1971, requasting his advice
in occ.gmm with Section 105¢c of the Atomic Emergy Act of 1954, as

In subsequent discussions betwsen TVA and the Departmgat @f Justice, A
allegedly took the position that it would furnish the ted antitrust
taformtion enly 1f 1t received assurances from the s Bupartment

. N
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that TVA was mot subject to the antftrust laws. The dustice Department
declined to give such assurances, stating that tn 4ts view TYA's status
under the antitrust laws was mot at fssue and that the question was

whether TYA was excused fros compliance with the provisions of the

Atomic Energy Act. The Department of Justice stated that 1t would mot
render antitrust advice on TVYA's application unti] the requested Informetion
ws furnished by TYA.1/ :

In June 1572, the AEC recaived from TVA the {nformtion requested by the
Attorey Ganeral and this was fmmediately transaitted to the Department
of Justica. Subsequently, the advice letter, which was received on
Decabsr 11, 1572, recommended no bearing. The advice letter stated:

*prior to 1959, TYA's opereting and constructing budget
ws dependent wpon aanutl aporopriations by Comgress.
Dader thess circumstances TVA's ability to supply power
in bulk fn competitfon with other bulk power swpply
sources was regulated directly by Congress in the
annual appropriations process. In 1955 Congress
::‘Itbd TVA ¢» obtaln odditiona) construction fumds
. the privits money mrist but fuposed o Timitation
. on the geographic srmas fa which TYA could mrket Wik
power supply. Additiomally, it restrictad TVA's
faterconnection and coordimtion with adjaceat bulk
r-ur suppliers except a3 $o those with which i1t ms
starconnscted a3 of duly. 1957, Sectiem 154(s) TVA
Act, 16 6.5.C. €310~4; Mardia v. Gewtucky "tility O».,
20 Us 1 (1987).° ..

The sévice Yetter eostiomed:  ~  °

‘ 'lth-twu-n{ﬂ'&--d-t-thﬁa

| smended Sectisa 184(e) Pestricts TVA 1a its ability ®

| eater 12to coordimation arrangements with ether elect .

\ ric wtility systams. Nowsver, we are persusded that,
fn any ovent, the statwte wuld mot Justify TVA in

discriminating in the estadlisiment of eperation of
coordimation arrangemests among sisilarly situated

| electric systams.* .

sm— * *

Y/ Aeril 25, 1972 Yatter from 3. 3.
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Thus, the Justice Department in 1ts advice Yetter appeared to focus 1ts
concerns on two aspects of TVA's ability (or fnability) to exercise {ts
dorinance or to otherwise act in an anticoopetitive manner:

1. 1imits on territory expansion; and
2. Ymits on fts ability to discriminate against other electric
utilities. ‘

Although the Justice Department 4n 1ts advice letter d1d not so state,

the concerns of the Justice Department were apparently limited to those
listed above as compired to Other aspects of TYA's dominance. Presumbly,
this 1{mited concern was because TYA's business s principally to supply
electric power in bulk for resale by {ndependent distributors, who are
simost exclusively mon-profit agencies, such as municipalities and
cooperatives.

The Attorpey Genaral's advice on latts Bar was published in the Fodera)
Register in December 1972. Mo petitions for intervention om antitrust
mtters were received. .

Subsequent to the antitrust review of Matts Bar, TVA applied for eonstruction
peruits for the Bellefonte Buclear Plant, Units 1 and 2. After review
of {nformtion sutmitted with this Application, the Justice Department
ogain advised on December 77, 1973 that no hearing wms required, stating:

*ve have axamined the {aformation sutmittad by applicant ia comnection
with the present application, as well as other pertinment {nformtion
with respect to Applicant's competitive relatiomships, wbich has
Socome availadle during the past yuar. Nons of the feregoing
faformtion provides axy basis for changing the conclusions which

we sat forth with regard to the Watts Bar application.®

-3 4

During the Comrissien's 30 Qay peried wich 3llans fatervention requests
flloring pdlication of the dvice Jetter ia te Federsl hﬁsw. )
ntizimq:ﬂhm on antitrust mtters with respect ¢ 11efonts
wers recs . .

Later §o March 1975, advice wes received from the Justice Department
with respect to TVA's Nartsville uclear Plant, fn Nuly 1975 with respect
to the Phipps Bend Muclear Plant and 1a April 1976 with respect to the
Yellow Cresk Muclear Plant. In each case the advice was almost {dentical
to the Bellefonte advice, stating that m {aformtion fnd gams to the
attention of the Justice Department that wuld cavse fS 99 change {ts
fous sdvice. Similarly, in each subsequent case b pekigtiens to
atervers with respect to aatitrust mtters were “ r .
sv{::'. T e

.
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Changes Since Construction Perrit Antitrust Review

{ -
Construction permits Wos CPPR-91 and CPPR-92 were Yssued on January 23,
1673 for Watts Bar Units 1 and 2 respectively. Approximately four years
fater, on October &, 1976, the FSAR applications for operating V{censes
were docketed. Inftially, TVA resisted subsittal of the antitrust
{nforretion specified fn Regulator, Guide 6.3 as being unnecessary and
duplicative. However, by Tetter dated August 31, 1978, 1t sutoitted the
{nformation for both Watts Bar and Bellefonte. The changes in TVA's
systen and operations 1isted in TVA's submittal can be susmarized as
changes in load projections, asditions {n transaission, and changes 4n
rate schedules. There have 2130 been 3 mumber of inquiries and discussions
recarding power exchanges between TYA and meighboring electric wtilities.
There Bave been mo acquisitions or mergers by TVA, mo changes {n the
contractual allocation or output of Watts Bar, and mo changes in TYA'S
service ares or in 1ts wholesale customers. Each of these Individual
changes are discussed below. . '

TYA's projectad Toad has decreased compared to that projected at the

time of the construction permit antitrust review. The Hatts Bar start-

up ate Mas been correspondingly postponed more than two ymars, consistent
with the Gecreass {a IM'JH:M. Decresses 1a Joad have eccurred
throuchout the electric 1ty tndustry since the ol embargo in 1973

and such reductions of Toad {n the absence of any comected anticompetitive
sctivity are not considersd to have any antitrust significance.

Trenswission pdditicns at SO0 kv have been mde with respect ¢t the

treasaission of from the Cumberland and Widows Cresk zu' plants. -
sforementd

Transwission tions withia the TVA service area such as
unmunauomlruthcf&nmbwuhﬁuﬁmmt
ary aatitrust fmplications. .

Also, I Pespoass © w;o& Suide 9.3, TVA fadicatas 8 revision {n
[ o Stating: .

*The revision which Includes changes {n desion, provisions, and
eonditions of rete schedules, becams effective In Jamuary 1977 and
w3 devaloped to permit rates and charges to reflect axisting cost
conditions, to feprove the relationship between wholesale

costs and retall revenus, and to provide a more suitadble allocation
of the costs of subtranswissicn service in the rate structure.®

TYA's rate schedole of 1970 for Wholesale Pover (Rate Schadele A) ws

raplaced 1 1977 by Schedule US; rate schedules of ] res{dentisl
customers (Schedules R through R-9) were replaced i Y Schedules
RS-1 threugh S-12; end retas schedules of 1970 for Tia) and
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industria) customers (Schedules € through C-9) were raplaced tn 1977 by
Schedules €5-1 through 6S-12.1/

Wholessle power contracts between TVA and the individual éistributors
fdentify the applicable level of resale rates. The higher mumbered
schedules have lower rates in both the 1970 and 1977 versions. TVA, 4n
eonsultation with 1ts distributors, selects 3 rets for each distributor
which will allow the distributor to remain on a self-supporting and
financially sound basis. This would correspo:d to criteria used by
regulatory agencies to permit a reasonable rate of return,

A comparison of TYA's 1977 rate schedules to its 1970 rate schedules
tndicates higher rates 1o 1977 and & rate structure that {3 more energy
related, f.e., the tota) cost 1s more related 0 total esage than to the
kv demand requirement. Both the higher rets and eoergy relatad aspect
would be axpected because of {aflatice and because of the mapid rise n
fuel costs which has gven axcesded the inflation rete during this period.

Both the 1970 and 1977 wholesale retes have an adjustment clawse (adjustment
2) that 8dds to 8 €istributer's wholesale b11] {f the distributor s ;
Targe customers, Since this eccurs {a both the 1970 and 1977 schedules,

{t does mot repressnt a sigeificant change. It could, however, have 2
competitive fmpact 47 & TVA distributor and TVA {tself were competing
for a large $adatria) 1ead, aad TYA's retail mats wms Tess than its
wholesale rate as adjustad for larpe customers thersdy {ncreasing the
gnpmiu for a price squeeze. A comparison of billing for a single

arge 1oad served wnder the wholesale rate schedule WS to the billing
for a large 100d sarved omder TVA'S s tria) rete schedule B5-8 showed
the wholesale rats to be abowt 3 percent less. For more than ome )

('

reflactad the advantage tad
Tosds. This §s & roasonsdle axplamstion and a3 there 1s m price squesze
favolved, 1t can be coacluded that the large Cuwstomer wstment
anticompetitive offect or iatemt.

Since the construction perwit etitrust review, thers Mave been severs)
faquiries of TVA by ether electric tems for various coordimation and
power supply arrangements. The TVA Act prohibits TVA from entering into
contracts that wuld miks TVA 3 sourcs of power supply sutside the aress
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for which the Corporation or {ts distributors were the primery source of
power supply on July 1, 1957. Because of this, the fmquiries are conveniertly
grouped to distinguish those that my make TVA 2 supplier of power, as

follows:
1. those requesting TVA to sell power;
2. those requesting TYA to buy power;
3. those requesting TVA to engage in joint projects; and
4, those requesting TVYA to wheel power,

While the TVA Act restrains TVA fros tarritoria) expansion, 1t does mot
completaly restrict TVA fros growth within {ts ares even though that
growth my {avolve nevly established customers or Cuttomers previously
served by another electric wtility, provided that TVA had been the
primery soorce sf pomer supply in the sres.)/

Alabame Electric Cooperative, Big Rivers Electric Corporstion, Southern
1114n0is Power Cooperative and South Rississippt Electric Power Association
have each approached TVA at varfous times regarding power sales o TVA. .
'l'VAaqnodwuupmmﬂtuﬂulwdxlindltomrﬂm
éepending on the price and 1ts meeds at the time. Review of these
purchase opportunities did mot disclose any psttern of refusal ¢ daal

that would Iadicats anticompetitive actioa.

(‘ B1g Rivers Dlectric Corporation, the City of Clarksdale, East Kemtucky
Power Cooperative, East Mississipp! Electric Power Assocfation, and

Jackson Purchase RECC have each approached TYA at various times regarding
power purchases frem TVA. In each {astance TVA daclined, stating that
the TVA Act precliuded it from 3211100 power to or eatering {wto other
arrangemeets that would have the offect of mking it & sowrcs of pamer
sxpply for these sress. AlIC and 0ELD agres that the TVA Act wmould
prohsbit sech sales. )

8{g Rivers Elactric Corporation (aquired 47 TVA would be faterested in
Big Rivers® p_nmdntiq fa the fastallatien of & muclear emit en TVA'S

-

Y In tarding v. Kentucky Btility Co., 390.US1 (1967), the Supreme
Court ruled that TVA could supply threugh 1ts Tennessee distributors

o sl villages a which the Kemtucky Uttl{ties Compeny Mad
praviously been the primsry source of supply. The muling wms based
on the fact that TYA ms &0;1.- source of swpply 1a Clariborne

Comty, the coumty 1n which villages were Tomind. Thes the
in essence Pvled that "Area” as wsed fn Act ms wot
g0 sl as & village or gven 80 villages plu‘}l["bﬂhu
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systew or TVA's participating {n the installation of 8 coal-fired generating
unit on the Big Rivers' system. TVA declined both proposals = the

first on the basis that §ts generation had at that time (December 1573)
already been planned through 1923, and the second proposal on the basis
that TYA would have adequate power supply. Although this appears to be

an fnstance §n which TVA's refusal to construct generation Jointly was

pot strongly supportsd by the circumstances, TVA has never construited
Jointly owned enits. This, therefore, does not appear to indicate 2

change in TVA's policies or practices since the construction pereit
antitrust review. .

The City of Clerksdale, misstssipp! Inquired as to the possibility of
entering into arrangements with TYA for ssasona) diversity capacity of
S0 M. TVA responded that, under the TVA act, TVA could only enter into
power exchangs arrengements with other generating organintions with
which 1t bad exchange agresments on uly 1, 1957. Section 15d.(a) of
the TYA act contains & special proviso regarding exchange power. It
states: )

*othing In this subsection shall prevent the Corporation, when
economically feasible, from mking exchange power armangements with
other Wnu-&miutiw with which the corporation had
such .w L | 1’ '. \’57......'
It 13 neted that the above proviso does mot specifically forbid TVA from
entering {nto excha srrangements with others with which 1t had no
such arrsapement: On iﬂy 1, 1957. Tha proviso sisply reinforces ome
thiag that TYA can @, but doss mot f2 1tself Yimit TVA with respect @
mitmhlﬂ&u\nnxﬁamubnthnm
Mﬂwﬁinﬂkuamﬂuﬁlytmuws. Thass, 1t
s pessible that TVA could gxchange divers
as loog as TVA ¢1d mot become & S0UTCS

Even 11 2B e? éiversity
S brs. over a given time peried
83 2 temporary sewrce of power r both demand and emeryy.
of TVA, as to vhather {ts {aterpretation s
broucht a reply thit 1t hed mot been testad
cannot say that TVA actaed anticompetitively b{ refusing to enter into 2
diversity exchange that could be controversial wi

Tegality of such an action.

81g Rivers Flectric Corporation and Jeckson Purchase ooch asked TVA
about possible wheeling services. In each {nstance, n;ad-d that
any wheeling arrangmments eould not conflict with ‘ tation of

. o %
: P e,
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the TYA Act. On further fnquiry from the MRC Staff as to what type of
arrangements would conflict with the araa limitation, TYA responded:

*contributions of power from TVA's systex 1f and when the fnitia)
source (of wheeled power) 1s interrupted for any reason would
appear o be faconsistent with the provisions of the Act®

AIC made further talephone inquiry of Mr. Wi1l{az Thorpe, General Manzger
of Big Rivers Electric Corporstion, regarding wheeling arrangements with
TVA. He indicated that they are currently working on arrangements for
transmission that would be consistant with the TYA Act for delivery of
:nr to ene of Big Rivers' customers. He fndicated further that TYA

s been cooperative and that working relations betwesn TVA and Big
Rivers kave been good. .

Susma ry

The Attorney Geners) recommended no antitrust hearing for Matts Bar )
Bucloar Units 1 and 2 $a 1972,  Subsequently, ®mo hearing® recommendations
wers received with respect to Bellefonte, Hartsville, Phipps Bead and
Yollow Creek mucioar plaats €n 1973, 1975, 1975 and 1976, vespectively.
In sich subsequent antitrust review after Matts Bar, the Attorney Genemal
::r!-ud t::t there was 80 basis t» change the conclusions with respect

tts Bar, -

For Matts Bar, and for each meclesr plant application thersaftsr, wo
requasts for fatervention ea antitrust mttars or other amtitrust camplaints
wers Jodoed with the FRC aguinst TVA.

Staftf has reviewed the mterials furnished by TWA {a response story
Guide 9.3 and a response to specific follow-up questions asked of TYA
and Big Rivers Electric Corporation. MNome of TVA's actions sincs the
thtts Bar construction perwit review ts 02 asticompetitive §ntent.
Galy o actions sspoest & poxtible amticompetitive gffect:

1. el ia ¢iversity {atarchangs with the City of
Clarksdale, Rissiasipp! amd

2. Mm* ) &-ﬂ’itnu-u) power for Big Rivers Electric
Corporaticn and Jucksoa Pwchase RECC. =

Each of the above refusals wers seeningly Justified on the basis that
such actions could be 11lapel ar ot Yeast Iaconsistent with Section
¥54.(s) of the Tommesses Vallay Awthority Act. I agw such
refusals do not represeat changes fa TVA's policy or subsequent
t the aatitrust roview with Faspect S0 the Watts Tﬂoﬂ
P
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CQPEPETINT LIFENST AMTITPIST PF-PEVIAC

UPTTS RAP I]TE | ArR 9

Trne oneratinng license antitrust review for sinnificant chances for ''atts "ar

LY

ity 1 ant P was comnleted on July 2, 1"79.1 That review wac conZucte” rrirr

" -
to establisnient ¢f the Cowissfon's procedures anc final rule” fcr N

artitrust fincinns,

Tre 1275 0L antitrust review concluded:

*t'ore ¢f TVA's actions since the katts Bar construction pcrrit

1.

2.
|
\
|

Pefusal to enrace {n diversity fnterchante ufth the Citv

suacest & possihle anticorpotitive effect:

of Clarksdale, Mississippi, and

Refusal to wheel (transmit) power for Rio Pivers Electric

Corporation

and Jackson Purchase PECC,

review suanests an.aﬁticonpetit1ve {ntent, fnly two actions

fach of the above refusals were geeningly justified on the basis

that aoreement by TVA to provide the requested services could be

{11egal or at least inconsistent with Section 15.d(a) of the

Tennessee Valley Authority Act®,

1Henorandun fron Toalston to Stahle, datec 7/3/79

Merurandun fron Hendrie to Denton and Dircks, deted 9/12/79

e &

2) 3Harch1

21982, 41 F
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Sircr consicerable tirc often elanses, as ft has for Uatts Far 1 & 7,

betweern the corp1etion of an NL antitrust review and the sctua) Yssuance

of the operztiny licensc, AFAP reviews various publications and pabes
nerionical contacts with 2ffected parties durinn the 1nter1n.’ Accordinzly,
the fullowing Individuals were contacted on 12/17/92 bv telenrhone to deter—ing
it ary tignificant entitrust changes ray have occurred subseouent to the

previous ‘‘atts S2r NL antitrust review:

"r, Lilliam Daltcn
Ekcting tanarer
Jacksen Purchase Electric Coooerative Corporatinn

Padncah, Kentucky

Fr, \!1111an H, Thorpe
General tanager
Big Rivers Electric Corporation

Hendersen, Kentucky

tir, P, 1, Webster, Jr,

Mayor

Clarksdale Public Utilities Corrmission
Clarksdale, Mississippt

The above individuals were contacted as representative of those entities
discussed in the 1979 OL antitrust review and those most affected by TVA's
sctions or policies, In each case, there was no indication of snticompetitive

- -
S

behavior by TVA, Big Pivers now has an additfonal {nterconnection and’a

er-to-YolIme By TeN Y0770
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vhcelinc aareenent Qith TVA which perrits it to wheel power throunh the T\'/
Canc Viseissizni Power and Linht Compant svsters to Clarbsdale, Mississin~i
an~ to en? froow the Catun Flectric Cooperztive, The Jackson byrchasc |
tiectric Cooperative does nct deal directly with TV/ but ohtains Indirect
penefits by working throuch Big Rivers, “inilarly, Clarkscale does not
deel directly with TVA but obtains incirect benefits hy workine throuch
lississippi Power anc Liaht, Vhile Clarksdale, P13 Rivers anc Jacksor
purchasc woulc each like to buy power fron TVA, thev recojnize that TVF 1s

restricted tv 1av fror sellinc power external to its estahlished houndaries.

The above descrited contacts and our continuing review of various publicatiors
pave disclosed no information that would sucnest a need for further {nvesticatier
at this time recarding our original éoﬁtlbsion of no significant antitrust
chanqes for liatts Bar 1 8 2, Further, no one has core forware with any arti-

trust allegations regarding TVA since our 1979 antitrust reviev,

ﬂ’ hanaand » ove { srssssssvesesssostetiies
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