ENT BY: NUCLEAR PROJECTS AGENGY: 775 ERT B277; JAN-£-04 12:23;

PAGE 2
KENNY C. GUINKN Z STATE OF NEVADA ROBERT B LOUX
Gorvernor Executive Director
' OFFICE OF THE GOVERNOR D%%ﬁTCED
AGENCY FOR NUCLEAR PROJECTS
1761 E. College Parkway, Sulte 118 January 8, 2004 (3:20PM)
. Carson Clty, Nevada 89706
Telephoné: (775) 687-8744 ¢ Fax: (775) 687-5277 UL e e R TARY
. E-mail: nwpo@nuc.state.nv.us ADJUDICATIONS STAFF
January 9, 2004
ViA FACSIMILE
Secretary

U.S. Nuclear Regulatory Commission
Attn: Rulemaking and Adjudications Steff
Washington, D.C. 20555-0001

Re: RIN3150-AH31
. Comments on Proposcd Ruie, 10 C.F.R. Part 2, Licensing Proceeding for the Receipt of
High-Level Redioactivé Wastc et a Geologic Repository:  Licensing Support Network,
Submissions to the Electronic Docket, 68 Fed. Reg. 66,372-82, November 26, 2003

Dear Sir:

The following comments on the subject Proposed Rule are being submitted on behalfof the
State of Neveda and the Nevada Agency for Nuclear Projects. The Nevada Agency for Nuclear
Projects was cstablished by the legislature in 1985, to carry out the State’s oversight duties related
to the federal high-level puclear wuste program. Commenting on this Proposed Rule is within the
Agency's assigned purview.,

The Nuclear Regulaiory Commission ("NRC"} is proposing this amendment to 10 C.F.R. 2
for the purpose, among other things, of clarifying the respective roles and obligations of the United
States Department of Energy ("DOE"), the NRC's lLicensing Support Network ("LSN")
Administrator, as well as other parlics and potential partics with respect to the LSN. The LSNis an
electronic information management system anticipated to be utilized in connection with a licensing
proceeding for the proposed nuglear waste repository at Yucca Mountain, Nevada. As stated in the
preamble to the Proposed Rule, *The Licensing Support Network (L.SN) provides full text scarch and
retrieval access to the relevant documents of all parties and potential parties to the HLW licensing
proceeding in the time period before the U.S. Department of Encrgy (DOE) license application for
the repository is submitted.” (68 Fed. Reg. 66,372).
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' The evolution of the LSN (originally denominated the “Licensing Support System") is
instructive and confirms the intention of NRC from the inception of the program to establish an
orderly sequence for the prcpa.ranon of databascs first by DOE, then by NRC, and finally, by Nevada
and other parties and potential pam:.~s, conteining all the documents considered relevant to the
licensing proceeding by those parties. This sequence is captured in 10 C.F.R. Section 2.1003(a).
which provides that DOE, the party with the burden of proof to establish its entitiernent to an NRC
license, would be the first to file jis LSN database. The section goes on to prescribe deadlines of 30
days after DOE for the NRC, and 90 days after DOE for Nevada and other parties to file their
respective LSN databases, all trilggcrod by DOE's certification of its own database,

It is clear from the preamble of NRC's Proposed Rule that the foregoing step-wise approach
was carefully calculated to (1) enable the parties to the anticipated proceeding other than DOE to
have 2 reasonable time to review the DOE LSN duizbase before preparing and filing their own end
{2) meke sure that the filing of all the respective databases was complete substantially prior to the
docketing of DOE's License Application. Thus, NRC emphasizes in its preamble that the provisions
of 10 C.F.R. 2.1003(2) "requirc the DOE to make its documentary material available to other
potential partics and the public in electric form via the LSN no later than six months in advance of
DOE's submission of its License Application to the NRC." (68 Fed. Reg. 66,373). Likewise, NRC
made clear its intention that the entire sequence of LSN database filings was (akin to document
production before trial in ¢ivil ijtigation) intended to be complete well before the time of DOE's
License Application, and was intended to expedite the licensing process by supplanting what
otherwise could be lengthy document production initiatives between and among the parties: "The
Commission believed that the LéN could facilitate the timely review of DOE's License Application

. byprovxdmg for electronic eccess to relevent documents via the LSN before the License Application
is submitted, rather than the iraditionsl, and potentially time consuming, discovery process
associated with the physicel production of documents after 2 license application is submitied. In
addition, the Commission believed that early access to these documents in an electronically
scarchable form would allow for & thorough and comprehensive technice! review of the license
zpplication by all parties and potentizl parties to the HLW licensing proceeding, resulting in better
focused contentions in the proceeding.” (Vol. 68 Fed. Reg. 66,372-73) (emphasis supplied). NRC
reiterates this point lster in the Proposed Rulemsking, confirming its expectation that the LSN
*would provide potentiel participants with the opporiunity to frame focused and meaningful
contentions and to avoid the deley potentially associated with document discovery, by requiring
parties and potential parties to the proceeding to make all their Subpart J-defined documentary
matcrial available through the LSN prior te the submission of the DOE application. These purposes
still obtain." (Vol. 68 Fed. Reg.j 66,376) (emphesis supplied).

Given the desired goa.ls of the sequentiz] filing of databases by licensing proceeding
participants — to avoid chaos etid to ensure orderly preparation for the licensing proceeding by
completing document exchange among the parties prior to the docketing of DOE's License
Application, Nevada is decply concerned that the present wording of the Proposed Rulemaking will
fail to achicve NRC's goal. Specifically, itis very epperent to Nevada, from public pronouncernents
by DOE forecasting inclusion ofover 40 million pages in its LSN database, and due to the necessary
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. administrative processing sieps required by NRC afier receipt of DOE’s LSN database in order lo
render it available and accessible to the other parties, that & period of lime, perhaps substantial, will
expire after DOE's submission before such availability is achieved. In other words, the date when
DOE's LSN database will be available and accessible to the other parties and to the public is nut the
dete on which DOE certifies delivery of its LSN database, but & later date.

Hypothetically, were it to take 25 days from the time of DOE's certification before its
database was actually available and eccessible, the time period availsble to Nevada and other non-
federal parties to review the enormous DOE database and deliver their own would shrink from 90
days to 65. Even more ominously, the time for the NRC staff itself to meet its filing obligation
would shrink from 30 days to §! Clearly, thisresult would defeat the clear intention of the sequential
database filing timetable articulated by NRC in its Proposed Rulemaking.

Fortumately, the "vice" of this dilemme and its remedy are fairly easy to perceive.
Specifically, therisk of compression is occasioned by sllowing DOE's certification to be the "trigger”
for the deadlines of the other parties, when obviously, the intent of NRC in its rulemaking, clear from
both the historical perspective and its preambular statements in this very Proposcd Rulemaking,
bespeaks a quile different intention — that NRC and the other parties be guaranteed a reasonable
time(30 and 90 days, respectively) to prepare and submit their databases efter DOE's is available and
accessible. .

The solution to avoiding whst could be 2z chaotic result is readily suggested by other
. provisions of NRC's Rulemeking. Specifically, Section 2.1011(c) provides that the LSN
administretor shall have the responsibility to "identify any problems experienced by the participants
regarding LSN availability, including the evailability of individual participant's data.” 1t is the
avaliability of DOE's database which is criticel and not merely its filing date. Likewise, Section
2.1011 defines the LSN administrator as "the person within the U.S. Nuclear Regulatory
Commission responsible for coordinating eccess to and the integrity of datz evailable on the
Licensing Support Network." Obviously, it is NRC's LSN administrator who will be uniguely
situated to define the point in time when DOEs LSN database is available and sccessible to the

parties and to the public.

Accordingly, Nevada proposes that NRC change the "trigger” for the filing of LSN datzbases
by parties other than DOE (inclufling NRC itself, as well as Nevada and other parties) to the date on
which the NRC's LSN administrator confirms the availability and accessibility of the DOE TSN

database ~ for this is the true and meaningful starting point which would give vitality to the stated
intention of NRC. ‘

Nevada proposes that NRC's LSN administrator provide, both 1o the public by Federal
Register notice and to the director of NRC's Office of Nuclear Maierials Safety and Safeguards
("NMSS"), Notice of Acceptance of DOE's LSN datzbasc certification, confirming its availebility
and acecssibility to the public and to the parties to the licensing proceeding. It is that event, rather
than the mere DOE certification, which would be the critical date, vis a vis the preparation by the
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‘ other parties of their concomitant LSN datebases. Such a scenario would be totally consistent with
the stated intentions of NRC that there be an orderly exchange of documents prior to the Licensc
Application and the facilitation of focused contentions by the parties. Then, the 30-day and 90-day
1.SN filing deadiines for the NRC staff and for Nevada and other parties, respectively, set out in
Section 2.1003(e) ought be measured from the truly meaningful date - the date DOE's database js
available and eccessible, ss signaled by the NRC LSN sdministrator's Notice of Acceptance, rather
then the date of the DOE's certification. In & related context, 10 C.F.R. 2.1012(a) provides that the
NMSS director will not docket the DOE License Application until at Ieast six months have elapsed
from the time of the DOE certification. This provision should likewite be changed to provide that
the six-month period would be measured from the NRC LSN udministrator's Notice of Acceptance.

Significantly, Nevada's proposed languege is directly parallel to language already used by the
Commission in discussing the a c:ssibzhty of the License Application itself: "The Director may
determine that the tendered epplication is not acceptable for docketing . . . if the Secretary of the
Commission determines that the applicetion cannot be effectively accessed through the
Comumnission's clectronic docket system.”™ (10 C.F.R.2.1012(a)). This is consistent with Nevada's
suggestion that the docketing of the License Application (and the LSN filing deadlines discussed
above) be measured from the actual time of availability and accessibility of DOE's LSN database,
rather then from the certificatior] date on which DOE esserts its submission is complete.

Nevada believes that by adopting the following three brief modificetions, the Proposed
Rulemeaking can be rendered entirely consistent with NRC's expressed intent, and can avoid what
otherwise promises to become & chaotic pre-License Application document dilemma. Accordingly,
Nevada urges adoption of these provisions:

1.  Sec.2.1003 Availability of Material.

(e} -... the NRC shall msake availzble no later than 30 days afier the I.SN
Administrator’s Notlce of Acceptance to the Director of NRC's Office of
Kuclear Materials Safety and Safeguards of DOE*s certification of compliance...,
end cach other potential party..no later than ninely days afier the LSN
Administrator’s Notice of Acceptance to the Dircctor of NRC’ Office of
WNuclear Materjals Saf&y and Ssfeguards of DOE"s certificetion of compliance...

2. In Sec. 2.101 l(c}, subparagreph (£) should be added, to read as follows:

(8) Issue, and cguse to be published in the Federal Register, 3 Notice of
Acccptance to the Director of the NRC’s Office of Nuclear Materials Safety and
Safeguards when the documentary material incinded in DOE’s initial
certification, pursuant to Sec. 2.1009, and all subsequent certifications, is fully

accessible to all users end potential users of the Licensing Support Network,
within the meaning of this Subpart.
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. 3. In Scc. 2.1012, paragraph (2) should be revised to read as follows:

(=) [if the Depertinent of Energy fails to make its initial certification at least
six months prior to iendering the application upon receipt of the tendered application
- delete] [Nlotwithstanding the provisions of Sec. 2.101(f)(3), the Director of the
WRC's Office of Nuclear Materials Safety and Safeguards will not docket the
gpplication until at least six months have elapsed from the lime of the Federal
Register publication of the LSN Administrator’s Notice of Acceptance of DOE’s
initial certification. The Director may determine .

Finally, Nevada suggests; that an appropriate addition be made to new Section 2.1003(¢) in
the Proposed Rulemaking, 16 ensure its consistency with NRC's stated philosophy in regard to the
parties' exercise of good faith in the completeness of their submittals. Specifically, subscetion (¢}
to Section 2.1003 in the Proposed Rulemzking addresses the continuing supplementation by the
parties of their respective LEN database submissions. In the preamble, the Commission explains that
it "still expects sli participzants ic meke & good faith effort to include on their LSN document
coliection servers sll of the . . . documentary material that reasonably can be identified by the date
specified for initial compliancc in Section 2.1003(z) of the Commission's regulations.” That
observation by the Commission, jn turn, is consistent with the basic requirement of its regulation 10
C.F.R. 63.21, which similarly provides that DOE's License Application "must be as complete as
possible in light of information thet is reasonably available at the time of docketing.” Nevade
accordingly suggests that in order to effect to this NRC principle, the following sentence be added
to 2.1003{e) in the Proposed Rulemuking: “"However, the documentary material must be as

. complete as possﬁﬂc inthe iight of information thatis reasonably evallabie at the time of initial
certification.”

Nevada urges that each of the changes proposed by Nevads are both consistent with effecting
stated NRC policy and intent end necessary to avoid extreme prejudice to Nevada, the NRC siaff,
and other licensing parties in the preparation and submission of their LSN datebases.

Thank you for the appe’x{mi’ty to comment on this Proposed Rule amendment.

. Sincerely,

@w%/

Robert K. Loux
Executive Director



