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NEPA and Multl-Agency Actwns-—

: Is the “Lead Agency” Concept Vahd"

' INTRODUCTION

The National Environmental Policy Act of 1969. (NEPA)! “makes en-

vironmental protection a part of the mandate of every Federal agency and

»3

department.”® In the words of Judge J. Skelly Wright, “perhaps the greatest

- importance of NEPA is to require . . . agencies to consider environmental

.issues just as they consider other matters within their mandates.”® (empha-
sis the court’s) Further to the broad NEPA mandate, Section 102(2) (C)*

o of NEPA requlres that

all agencies of the Federal government shall . . . include in every recom-
mendation or report on proposals for legislation and other major Federal
actions significantly affecting the quality of the human environment,’ a

[

*J.D. 1964 Umversxty of California, Hastmgs College of the Law. Counsel, Utah
International Inc., San Francisco, California. .

142 U.S.C. § 4321 er. seq. (Supp. 1972) (heremaue. “NEPA”}.

2 Calvert Cliffs’ Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 2 ERC 1779
(D.C. Cir. 1971).

31d. at 1112, 2 ERC at 1781. ]

442 US.C. § 4332(2)(C)(Supp. 1972).

5 “Major federal actions” within the meaning of § 102(2)(C), according to the
‘Senate Report accompanying S.1075, include project proposals, regulations, policy
statements, or expansion or revision of ongoing programs. S. ReEp. No. 91-296, 91st
Cong. 1st Sess. (1969) at 20. According to the Guidelines of the Council on Environ-
mental Quality, 36 Fed. Reg. 7724-7729, April 23, 1971, “actions” include, in addi-
tion to those mentioned above, “projects and continuing activities: directly undertaken

- by Federal agencies; supported in whole or in part through Federal contracts, grants,

subsidies, loans, or other forms of funding assistance; involving a Federal lease, per-

" mit, license, certification or other entitlement for use.” Whether an action is “major”

and “significantly” affects the quality of the human environment is for the agencies to
decide, although some general guidance is afforded by the Guidelines of the Council
on Environmental Quality (e.g., environmental effects may be “adverse or beneficial,
direct or indirect”). According to the Department of Interior, “major” action may
be any action if it, together with others, constitutes a collective “majoi™ action (Dept.
Manual, Pt. 516, Ch. 2.5.B.1.). Actions which “significantly affect the quality of the
human environment,” according to the Department of Interior, are actions which
“significantly degrade or enhance the quality of human environment, curtail or ex-
tend the range of beneficial uses of the environment, or serve short-term to the dis-

:“_: " advantage of long-term environmental goals” (Dept. Manual, Pt. 516, Ch. 2.5.B.2.).
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Coe e R ¢
detailed statement by the responsible official on—

(1) the envirommental impact of the propose.d action, . :
(it) any adverse environmental effects which cannot be avoided should
the proposal be: implemented, :

(iii) alternatives to. the: proposed action,

(iv) the relationship- between local short-term uses of man’s environ-

ment and ihe: maintenance and enhancement of long-term pro-
ductivity, and "

{v)} any irreversble and irretrievable commitments of resources which

would be mwolved in the proposed action should it be implemented.

The required “detafled: statement” is commonly referred to as an en-

vironmental impact statement.® The apparent purpose of the Section 102.

The Department of Interiors: Bureau of Reclamation speaks of signhificant effects as
including “those that degrate or enhance the quality of the environment.” Reclama-

_tion Instructions, Pt. 376, Ch. 5.4.A. Thus, arguably, in the Bureau of Reclamation’s

view the magnitude of the effect is not important. The Federal Highway Administra-
tion indicates that a “major upgrading of an existing highway section resulting in a
functional characteristic ‘change. (c.g., a local road becoming an arterial highway)”
is a “major” action and attzmpts to list the instances where highway sections are likely
to “significantly” affect the quality of the human environment. App. F to Fed. High-
way Admin. Policy and Proc. Memo., para’s 2,3. The U.S. Geological Survey requires

. the preparation of an environmental impact statement for “minor” actions if they

have a significant environmizntal impact. Geological Survey Manual, Pt. 516, Ch. 2.3.B.
The Second Circuit Court @f Appeals has recognized that the construction of a jail
in a narrow space across twao apartment houses would have a “peculiar environmental

impact” which might fall within the purview of NEPA Section 102(2)(C). Hanly v. -
Mitchell, 460 F.2d 640, 4 E&C 1152 (2d. Cir. 1972) cert. denied 41 U.S.L.W. 3254
- (U.S. Nov. 6, 1972), petiticrr for cert. filed 41 U.S.L.W. 3488 (U.S. Mar. 5, 1973).

It has been held that the aztion of the Army Corps of Engineers in issuing a dis-
charge permit under the Fefuse Act of 1899 requires an environmental impact

statement. Sicrra Club v. Sargent, 3 ERC 1905, (W.D. Wash. 1972). In Citizens for -

Reid State Park v, Laird, 336. F. Supp. 783, 3 ERC 1580 (D.Me. 1972), the Court
held that the Department of Defense did not exceed its authority in' determining
that a mock amphibious landing of approximately 900 Marines in a State park. was
not a major action significantly affecting the quality of the human environment.
The expansion of a two-lane highway to a four-lane freeway over a length of approx-
imately 12 miles may be a Teajor action requiring an environmental impact statement.
Scherr v. Volpe, 336 F, Supp.. 882, 3 ERC 1586, (W.D. Wis. 1971), aff'd Scherr v.
Volpe, 466 F2d 1027, 4 ERT 1435 (7th Cir. 1972). In SCRAP v. United States, 4
ERC 1312 (D.D.C., 1972), appeals docketed, No. 72-535, U.S. Sup. Ct., Oct. 2, 1972,
and No. 72-562, U.S. Sup. Tz Oct.. 7, 1972, prob. juris noted, 41 U.S.L.W. 3346 (Dec.
19, 1972}, it was held that Interstate Commerce Commission action on a temporary

freight rate increase would b2 a major action and if it arguably would have an adverse.

impact on the environment, @ environmental impact statement is required (the poten-

- tial adverse impact was a reduced. level of recycling). A stay of the preliminary in-

junction granted in SCRAP by the District Court was denied by Chief Justice Burger
sitting as Gircuit Justice for e District of Columbia Circuit in Aberdeen Railroad v.
SCRAP, 4 ERC 1369 (D.C. Cir. 1972). It would seem that any action which enables
a major undertaking with a significant impact‘on the environment would be a “major”

action “significantly” affecting the quality of the human environment.

6 The environmental impact. statement is also sometimes referred to as a Sectio
102 statement after § 102(2)¢C). of NEPA which prescribesit. © - . . o
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© (2)(C) environmental impact statement “is to aid the _agencics’ own de-

cision making process and to advise other interested agencies and the public

- of the environmental consequences of planncd Federal action.”” The pur-

pose of this article is to explore the extent to which one agency can rely
on the environmental impact statement of another agency 1n the case of a

"project,_ requiring multi-agency actions.®

THE “LEAD AGENCY” CONCEPT

' NEPA requires an environmental impact statement of “all agencies.”® There
33 & 39
is no mention in the Act of a so-called “lead agency.” The lead agency

concept was first espoused by the Council on Environmental Quality in its
guidelines for the preparation of environmental impact statements..“’ The
Council on Environmental Quality recognized that incremental action by
several agencies, each of which enables a major project, al'though perhaps
by itself minor, can be deemed “major” given the cumulative eﬁec_t of all
of such incremental actions. In such a case, the Council on Environmental
Quality advises that the “lead agency” should prepare an environmental E

impact statement. In the language of the Council

The lead agency should prepare an environmental statement .if it is reason-
able to anticipate a cumulatively significant impact on the environment frorp
Federal action. “Lead agency’ refers to the Federal agency which has pri-
mary authority for committing the Federal government to a course of
action of significant environmental impact.!!

According to the Council, in instances where several agencies’ actipns are
involved in a project or activity, while each agency may prepare its own
environmental impact statement, it is permissible and usually more effective
for the agencies to designate a “lead agency” to, prepare the environmental
impact statement.'? _ ‘ o
" Tt has been held that the Council on Environmental Quality guidelines
are’ merely advisory and that the Council has no authority to promulgate
regulations.”® Accordingly, the Council guidelines do not aﬁord aAsound

© 7 Calvert C]iffs" Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 1114, 2 ERC

1779, 1782 (D.C. Cir. 1971).

8 For example, development of a coal-fired power plant and related facxlmgs
m'ight involve Bureau of Reclamation approval of the use pf water under the Burea}l s
jurisdiction, a U.S. Geological Survey approval of a mining plan pursuant 10 which
the power plant fuel would be mined and Bureau of Land Management rights-of-way
across Federal lands for transmission lines. -

942 U.S.C. § 4332(2)(C) (Supp. 1972).

1036 Fed. Reg. 7724-29 (April 23, 1971).

11 4. at para. 5(b). ) )

12 Council on Environmental Quality, Third Annual Report of the Council on
Environmental Quality (1972), 234-36. )

" 13 Greene 8ounty) }Slanning Bd. v. FPC, 445 F.2d 412, 3 ERC 1595 (2d Cir.
1972), cert. denied, 41 U.SL.W. 3184 (U.S. Oct. 10, 1972). .
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legal basis for the “lead agency” concept. Moreover, while an’ administra-. -
tive interpretation of a law cannot be ignored, particularly where the in-
terpretation is a construction of a statute by the men demgnated by the = .
statute to put it into effect,’ it would seem that such an interpretation *
_must relate to some provision in the law. The “lead agency” concept

appears to have no clear basis. in NEPA but is rather the creation of the
Council on Environmental. Quality. .

According to the Council on Enwronmental Quality “the courts’ have
recognized that the lead: agency device can be a proper way to satisfy
NEPA’s procedural demands in a multi-agency context.”® For that ‘propo-
sition the Council cites Natural’ Resources Defense Council, Inc. v. Mor-
ton,*® and Upper Pecos Association v. Stans.!7.

' Upper Pecos involved; a: challenge to a project mvolvmg the constructxon

of a new road through x national forest. The action challenged was that of -
the Economic Development Administration of the Department of Com-
merce in making an offer to grant funds which would enable the construc-

tion of the road without having first prepared and circulated an environ-

mental impact statement. The Department of Commerce argued that an
environmental impact statement was prepared by the Forest: Service and -
that the Forest Service was properly the “lead agency.” The Court in Upper

Pecos found that the Forest Service had planned to construct the road for
some time and that because of its significant involvement with the project

was the “lead agency.” The Court, alluding to the concept of “lead agency” - o

as expressed in the Guidelines of the Council on Environmental Quality,8

~ concluded that the environmental statement prepared by the Forest Service -
would suffice (notwithstanding the fact that the statement was not prepared
in time to be considered by the Department of Commerce before making . -

its offer of funds). The Court thereby implicitly appx oved the “]ead agency”

“concept. :
In Natural Resousces: Defense Cozmczl Inc. v. Morton19 the Court, also

implicitly approved the “lead agency” concept by holding that the impact

statement function under review could have been assigned to an agency -
with broader responsibility (i.e., to decide between alternative programs) -

than the agency which, prior to implementing a specific progr_am, had in fact

14 Environmental Defense. Fund v. TVA 339 FSupp 806, 3. ERC 1553 (ED
Tenn. 1972).

15 Supra note 12.

16458 F.2d 827, 3 ERC 1558 (D.C. Cir. 1972).

17328 F.Supp. 332, 2 ERC 1614 (D.N.M. 1971), aff'd 452 F.2d 1233 3 ERC

1418 (10th Cir. 1971), judgement vacated and case remanded for determmanon as'to .

mootness, 41 U.S.L.W. 3287 (U.S. Nov. 20, 197”)
18 Supra note 10.
19458 F.2d 827, 3ERC 1558 (D.C. Cir. 1972)
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- " prepared the impact statement. The implication is that the environmental
"impact statement prepared by the agency with broad responsibility (pre-

sumably the “lead agency”) would have served for the action of the agency

. with a more limited role. Nonetheless, while the environmental statement
'~ “could have been prepared at an earlier stage by the agency with broad re-
-~ sponsibility, the Court in Natural Resources concluded that the preparation
.- of the statement could ‘also be deferred until the ﬁrst agency action imple-

menting a. specxﬁc program.

- GREENE COUNTY PLANNING BOARD v, FPC
"+ AND THE “LEAD AGENCY” CONCEPT

- The notion that a “lead agency” may prepare an environmental 1mpact

- statement which will serve the needs of other agencies arguably violates the

mandate of NEPA Section 102(2)(C) that “all agencies” prepare an en-

_ vironmental impact statement. The importance of requiring that each Fed-

eral agency prepare an environmental impact statement was underlined in
the case of Calvert Cliffs’ Coordinating Committee, Inc. v. AEC.2° Accord-
ing to the Court in Calvert Cliffs, Section 102 of NEPA mandates “a

_ particular sort of careful and informed decision making process” involving

“individualized consideration and’ balancing of environmental factors.”2
Indeed, in light of the mandate to each federal agency to give “individual-

- ized consideration” to environmental factors, one might well question the

propriety of permitting one-Federal agency to prepare an environmental
impact statement which will serve for another agency. That such an ap-

- proach is not to be permitted under NEPA is suggested by the holding in

Greene County Planning Board v. FPC.**
In Greene County, the Court, in disapproving the procedure whereby the

~ Federal Power Commission circulated an environmental statement prepared

by an applicant, the Court observed that “the Commission appears to be
content to collate the comments of other Federal agencies, its own staff
and . . . intervenors and . . . act as an umpire.”*® According to the Court,
“the Commission was in violation of NEPA by conducting hearings prior

- *. to the preparation by its staff of its own impact statement. . . .” (emphasis N
~ the Court’s) .2

Whether or not NEPA, as interpreted by Greene County and Calvert

~ Cliffs requires that each agency in a multi-agency situation prepare its own

20 Calvert Cliffs' Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 2 ERC 1779

(D.C. Gir. 1971).

211d at 1115, 2 ERC at 1783. :
22 Greene County Planning Bd. v. FPC, 455 F.2d 412, 3 ERC 1595 (2d er

'1972) cert. denied, 41 U.S.L.W. 3184 (U.S, Oct. 10 1972).

23 1d. at 420, 3 ERC at 1599.
" ‘2414, at 422, 3 ERC at 1601.
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environmental impact statement; certainly agency decision-making would . * -

be more “careful andinformed”® given such a requirement than were one
or more agencies to mly: on: the: environmental impact statement prepared
by another. Much of itie: benefit to be derived from the impact statement
procedure is in the gatiering, and: analysis of data, and to a significant ex-

tent this benefit is lostto.the-agency which merely reviews another agency’s 3

environmental statenuati. Indeed,. one may advance the argument that the
language of Section #02(2).(C); of NEPA requiring compliance with the
impact statement presedure “tw the fullest extent possible” requires that

each agency in a muliragency situation prepare its own environmental im-
_pact statement. ‘ o '

The principal argunent: againstt the propbsition' that each agency in a

multi-agency situation should prepare its own impact statement would ap- - °

pear to be a practicdl one;, namely, that were each agency to prepare its
own environmental sttement, there would be considerable duplication of
effort. Certainly that would be. true if each agency were obliged to collect
its 'own data. The argiment.is'not as valid, however, as regards the analysis

of the data collected {(ie: the:discussion of the environmental impact of a .

proposed action) sing: many: environmental values are unquantifiable and
much of such analysis must be subjective. Independent multi-agency analy-

-sis of data in such cirumstances cannot readily be considered duplicative. '
Clearly when only oneagency performs the environmental analysis without .
. significant collaboratimwith other involved agencies, the benefit of the possi-

bly divergent thinkirg of: the: other agencies is lost. It is questionable
whether the pre-impatt:statement: consultation mandated by Section 102(2)
(C)* of NEPA resuls; in.any substantial contribution by the agencies that

are not involved in tle preparation of the environmental statement regard- -
" ing the full scope of #ie. potential environmental impact.
One way to insure that:each: agency in a multi-agency context gives the -

environmental aspects ofiits proposed action the careful, informed consid-
eration it is required ta; give while minimizing the possibility of a duplication
of effort is to requirea: joint statement. In a joint statement approach it is

" contemplated that eah: agency in a multi-agency situation would be in- o
volved in all aspects off thie: preparation of the environmental statement, -

from data gathering wo: analysis: Each agency would be obliged to supply

input at all stages, ard! the. net: result would reflect the variety of points of - .
view and expertise bmaughtto.the matter by each agency. No agency would

25 Calvert Cliﬁ's’ Cardinating: Comm., Inc. v. AEC, 449 F.2d 1109, 1115, 2 ERC '

1779, 1783 (D.C. Cir. 157

26 “[P]rior to makimg. any- detailed statement, the responsible Federal official -

shall consult with and obein:the comments of any Federal agency which has jurisdic-

tion by law or special emeartise. with respect to any environmental impact involved.’_‘. -

DONALD L. HUMPHREYS 263

- be required to duplicate the efforts of another, but all would participate

co-equally. .- . - -

It has been recognized that joint statements may be appropriate in some
- circumstances. According to the Council on Environmental Quality the des-
cription of “lead agency” in the April 23, 1971 Guidelines?” was not in-
tended to foreclose the possibility of a statement prepared jointly by all
agencies involved in a project.? In fact, the Council on Environmental

~ Quality recognizes that in cases involving multi-agency action, “preparation
~of an overview statement by an interagency group can make use of each

agency’s special knowledge while avoiding the duplication inherent in
separate statements.”? -

CONCLUSION

" While Natural Resources Defense Council, Inc. v. Morton and Upper Pecos

Association v. Stans® both recognize, at least implicitly, the validity of the
“lead agency” concept, both cases were decided before Greene County
Planning Board v. FPC.® While Greene County concerned a situation
‘where the Federal agency relied on an applicant’s environmental statement,
many of the same problems noted in Greene County would be associated
with an agency’s reliance on the environmental statement prepared by an-

- other agency. Another difficulty with the “lead agency” concept is that the

selection of the wrong “lead agency” affords objecting persons a basis for
overturning agency action.® . .

While the Council on Environmental Quality’s Guidelines® and Recom-
mendations®® permit the selection of a “lead-agency” to prepare the Section

:" 102(2) (C) statement, in light of the policy of NEPA as interpreted by.

27 Supra note 11. . - .
28 Council on Environmental Quality Recommendations for Improving Agency
NEPA Procedures, Para 4, accompanying “Memorandum for Agency and General

 Counsel Liaison on National Environmental Policy Act (NEPA) Matters” (May 16,
- 1972), reprinted in 3 Env. Rep. 82 (1972). . .

*. 29 Supra note 12 at 235. )
30458 F.2d 827, 3 ERC 1558 (D.C. Cir. 1972). . S
31328 F.Supp. 332, 2 ERC 1614 (D.N.M. 1971), affd 452 F.2d 1233, 3 ERC
1418 (10th Cir. 1971), judgement vacated and case remanded for determination as to
mootness, 41 U.S.L.W. 3287 (U.S. Nov. 20, 1972). . ) .
'32 Greene County Planning Bd. v. F.P.C., 455 F.2d 412; 3 ERC 1595 (2d Cir.
1972), cert. denied, 41 U.S.L.W. 3184 (U.S. Oct. 10, 1972).. -
33 See e.g., Upper Pecos Assn. v. Stans, 328 F. Supp. 332, 2 ERC 1614 (D.N.M."

- 1971), affd 452 F.2d 1233, 3 ERC 1418 (10th Cir. 1971), judgement vacated and

case remanded for determination as to mootness, 41 U.S.L.W. 3287 (U.S. Nov. 20,
1972). : ’

3 Supra noté jO.
. 35 Supra note 28.
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Calvert Cliffs”Coordinating Committee, Inc. v. AEC* and Greene County,
the legality of the “lead agency” concept is open to serious question. Adop-
tion of the joint statement approach would not only obviate any argument
that an agency unlawfully delegated its NEPA responsibility to another
agency, but it would also avoid the problem associated with the selection
of the appropriate *“lead agency.”*” Moreover, the joint statement approach
would tend to insure that each agency involved would have input into the

analysis of the environmental values affected by proposed action and the .

alternatives available, and in the making of the necessary important trade-
offs between competing values—all furtherance of the NEPA objective of
protecting and enhancing the quality of the human environment..

36 Calvert Cliffs’ Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 2 ERC 1779 : :

(D.C. Cir. 1971).
® 37 Upper Pecos Assn. v. Stans, 328 F. Supp. 332, 2 ERC 1614 (D.N.M. 1971),
affd 452 F.2d 1233, 3 ERC 1418 (10th Cir. 1971), judgement vacated and case re--

' manded for determination as to mootness, 41 U.S.L.W. 3287 (U.S. Nov. 20, 1972).:



