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SOUTHERN NUCLEAR OPERATING COMPANY’S MOTION TO STRIKE
PORTIONS OF, OR IN THE ALTERNATIVE FOR LEAVE TO REPLY TO,
INTERVENORS’ ANSWER TO MOTION FOR SUMMARY DISPOSITION OF EC 1.2

Pursuant to 10 C.F.R. § 2.323(a), Southern Nuclear Operating Company (“SNC”’) hereby
moves to strike portions of Intervenors’ Answer Opposing SNC’s Motion for Summary
Disposition of Environmental Contention 1.2 (“Answer”). In the alternative, SNC moves for
leave to file a reply to Intervenors’ Answer in accordance with 10 C.F.R. § 2.323(c).
Intervenors’ response raises new issues which are not part of the contention as admitted or the
basis for the contention. Intervenors had an obligation to amend their contention or file new
contentions in order to raise new bases for Environmental Contention 1.2 (“EC 1.2”). They did
not do so. Accordingly, portions of the Answer, as specified below, should be stricken. In the
alternative, Intervenors have raised issues and arguments that could not have been reasonably
anticipated. 10 C.F.R. § 2.323(c) allows the moving party to reply, as permitted by the presiding

officer, “in compelling circumstances, such as where the moving party demonstrates that it could

not reasonably have anticipated the arguments to which it seeks leave to reply.”



L. Intervenors’ New Allegations Regarding the Adequacy of the DEIS Analysis Should
Be Stricken.

A. Intervenors assert five new claims that are raised for the first time in their
Answer.

Although not accompanied by the required “separate, short, and concise statement of
material facts as to which . . . there exists a genuine issue to be heard,” 10 C.F.R. § 2.710(a),
Intervenors’ Answer asserts for the first time that there is a genuine issue of material fact
regarding whether the Draft Environmental Impact Statement (“DEIS”) adequately considered
aquatic impacts in five ways.

First, the Answer now criticizes the use and the contents of the Academy of Natural
Sciences reports. Answer at 12. Neither the admitted contention, nor the basis for the
contention, makes any reference to these reports, much less contends any fault with those
reports.

Second, Intervenors’ Answer criticizes, for the first time, the number of site visits relied
on in the DEIS and the reference to screen basket cleanings. Answer at 13. The problem with
injecting new arguments is made clear here, as Intervenors completely misunderstand that
infrequent basket cleanings indicates an infrequent need to do so in light of the minimal amount
of material trapped on the screens, not infrequent sampling. Neither the admitted contention nor
the basis for that contention raises any question regarding this information in the DEIS.

Third, Intervenors allege for the first time that the DEIS errs in its conclusions on larval
fish mobility. Answer at 13-14. Again, the basis for Intervenors’ contention did not assert such
an error, and it may not be raised for the first time now.

Fourth, Intervenors allege for the first time that the method of estimating Savannah River

flow from releases at the Thurmond Dam, is unsatisfactory and that data from a previously



unmentioned gage should be used. Answer at 15-16. This new assertion is made in the context
of a new contention that drought flows were not considered. Not only is this assertion new, it
conflicts directly with previous assertions which were made the basis for Intervenors’ contention.

Specifically, in Intervenors’ petition, the affidavit of Dr. Shawn Paul Young states
several times that the 7Q10 flow of 3,828 cfs should be used to calculate impacts. See (First)
Young Declaration Y 12, 14, 15 and 18. In fact, Dr. Young states that “a worst case scenario
that produces a maximum impact from thermal discharge would be the 7Q10 flow of 3,828.” Id.
at 9 18. Intervenors previously asserted, as a basis for their contention, that the error in assessing
the impact of low flows lies with the maximum withdrawal rate; now they argue in their Answer
that the problem is with the minimum flow rate. Id. at 14. Nowhere in the Petition or Dr.
Young’s declaration did Intervenors argue that the Environmental Report failed to adequately
consider impacts from Drought Level 4 or that the Jackson gage should be used.

Finally, Intervenors contend, again for the first time, that the DEIS did not address
cumulative impacts because it did not consider various external third party (including future)
water withdrawals. Answer at 18-19. Neither the contention as admitted nor the basis for the
contention raised this issue.

B. Intervenors’ attempt to expand the scope of EC 1.2 is impermissible and any new
allegations beyond the scope should be stricken.

As admitted, EC 1.2 reads: “The ER fails to identify and consider direct, indirect, and
cumulative impingement/entrainment and chemical and thermal effluent discharge impacts of the
proposed cooling system intake and discharge structures on aquatic resources.” The Board
accepted EC 1.2 based on the declaration of Dr. Young which Intervenors have admitted
provides the bases for their contention. The Intervenors did not amend this contention or file

new contentions after the DEIS was published.



It is settled that the contention must stand on the bases as admitted. See In the Matter of
Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation), LBP-01-23, 54 NRC
163 (2001) (finding that Intervenor can only raise new arguments regarding the adequacy of
DEIS analysis by filing new or amended contentions). The Board in Duke Cogema Stone &
Webster (Savannah River Mixed Oxide Fuel Fabrication Facility), LBP-04-9, 59 N.R.C. 286
(2004), held similarly. In that case, the Board had admitted a contention based on Duke
Cogema’s (“DCS”) initial application, but DCS then revised the application. DCS subsequently
filed a motion for summary disposition. In response, the intervenor challenged new information
that was part of DCS’ revised application. The Board granted summary disposition, finding that
the intervenor “should have been well aware of the Board’s expectation that late-filed
contentions or late-filed amended contentions should be filed promptly following the issuance of
any documents containing significant new or different information.”*

Intervenors’ EC 1.2 was based on Dr. Young’s declaration, and SNC’s motion for
summary disposition limited itself to those bases and did not engage in defending the DEIS’
discussion of aquatic impacts ab initio. Having failed to file new or amended contentions based
on the DEIS, Intervenors may not be permitted to inject these issues now in an Answer.
Essentially, NRC Staff has, in the DEIS, addressed the issues raised by Intervenors in EC 1.2,
and, so, Intervenors have simply searched for new arguments and criticisms to make. This is
akin to including information in a reply brief that was not raised in an initial pleading, which the

Commission has ruled is impermissible. As a result, new arguments/contentions made or

LBP-04-9, 59 N.R.C. at 292 (emphasis added).

Louisiana Energy Servs., L.P. (National Enrichment Facility), CL1-04-25, 60 N.R.C. 223 (2004)
(upholding the Board’s refusal to consider arguments presented for the first time in reply briefs, because
“the reply briefs constituted a late attempt to reinvigorate thinly supported contentions by presenting
entirely new arguments”).

S}



addressed to new information in the DEIS are beyond the scope of EC 1.2 as admitted.
Accordingly, the paragraphs of Intervenors’ Answer addressing these five new contentions, or
new bases for their contention, should be stricken in their entirety. In addition, the following
paragraphs of the (Second) Young Affidavit, which make the new assertions relied upon in the
Answer, must be stricken: paragraphs 9, 10, 11, 13, 14, 17, 18, 20, 23, 26, 28 and 29. Likewise,
the Affidavit of Mr. Barry Sulkin, which sets forth the new bases for the arguments regarding the
Jackson gage, Drought Level 4 and the cumulative impacts of third-party withdrawals, should be

stricken in its entirety. These strikes are shown on Attachment A.

IL. In the Alternative, SNC Should Have an Opportunity to Reply to Intervenors’
Answer

SNC could not reasonably have anticipated Intervenors new contentions, or bases for
their contention, because they were not encompassed by the bases offered and relied upon by this
Board to admit EC 1.2. SNC requests the opportunity to respond to Intervenors’ Answer in light

of these new and unanticipated assertions.

III.  Conclusion
SNC respectfully requests that the Board strike the portions of the Intervenors’ Answer
and supporting documents as specified in this motion or, in the alternative, grant SNC’s request
for leave to file a reply. In accordance with 10 C.F.R. § 2.323(b), counsel for SNC has made a
sincere effort to resolve the issues raised in this motion with Intervenors, but those efforts have
been unsuccessful.
Respectfully submitted,

(Original signed by M. Stanford Blanton)



Dated this 23™ day of November, 2007.

M. Stanford Blanton, Esq.

C. Grady Moore, I1I, Esq.
BALCH & BINGHAM LLP
1710 Sixth Avenue North
Birmingham, AL 35203-2015
Telephone: (205) 251-8100
Facsimile: (205) 226-8798

COUNSEL FOR SOUTHERN NUCLEAR
OPERATING COMPANY

Kathryn M. Sutton, Esq.

MORGAN, LEWIS & BOCKIUS LLP
1111 Pennsylvania Avenue, NW
Washington, DC 20004

Telephone: (202) 739-5738

Facsimile: (202) 739-3001

CO-COUNSEL FOR SOUTHERN NUCLEAR
OPERATING COMPANY



ATOMIC SAFETY AND LICENSING BOARD
Before the Licensing Board:
G. Paul Bollwerk, III, Chairman

Nicholas G. Trikouros
Dr. James Jackson

In the Matter of Docket No. 52-011-ESP

Southern Nuclear Operating Company ASLBP No. 07-850-01-ESP-BD01

(Early Site Permit for Vogtle ESP Site) November 23, 2007

N N N N N N N’

CERTIFICATE OF SERVICE

I hereby certify that copies of SNC’S MOTION TO STRIKE PORTIONS OF, OR IN THE
ALTERNATIVE FOR LEAVE TO REPLY TO, INTERVENORS’ ANSWER TO SNC’S
MOTION FOR SUMMARY DISPOSITION OF EC 1.2 in the above captioned proceeding have
been served by electronic mail as shown below, this 23rd day of November, 2007, and/or by e-

submittal.

Administrative Judge

G. Paul Bollwerk, III, Chair

Atomic Safety and Licensing Board
Mail Stop T-3F23

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(Email: gpb@nrc.gov)

Administrative Judge

Dr. James Jackson

Atomic Safety and Licensing Board
Mail Stop T-3F23

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(E-mail: jackson538@comecast.net)

Margaret Parish
Law Clerk
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Dr. Nicholas G. Trikouros
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Atomic Safety and Licensing Board Washington, D.C. 20555-0001
Mail Stop T-3F23 (E-mail: ocaamail@nrc.gov)
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(E-mail: map4@nrc.gov)

Brooke D. Poole, Esq. Mary Maclean D. Asbill, Esq.
Jonathan M. Rund, Esq. Lawrence D. Sanders, Esq.

Tison A. Campbell, Esq. Turner Environmental Law Clinic
Office of the General Counsel Emory University School of Law
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