UNITED STATES OF AMERICA DOCKETED 11/21/07
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD SERVED 11/21/07
Before Administrative Judges:

Michael C. Farrar, Chairman
Nicholas G. Trikouros
Lawrence G. McDade

In the Matter of Docket No. 70-3098-MLA
SHAW AREVA MOX SERVICES ASLBP No. 07-856-02-MLA-BDO1
(Mixed Oxide Fuel Fabrication Facility) November 21, 2007

ORDER

(Scheduling Oral Argument)
Having recently received the final pleading from the parties on the matter, the Board has

determined, and hereby advises the parties, that it will hold oral argument on Thursday,

December 6, 2007, on the reconsideration of our earlier decision (LBP-07-14, Oct. 31, 2007)

regarding the Petitioners’ attempted intervention herein, as well as on the admission of a
recently-filed contention. That argument will be held in the Board’s Hearing Room at the NRC'’s
Rockville, Maryland headquarters complex (on the 3™ floor of the Two White Flint North
Building, 11545 Rockville Pike). It will begin at 1:30 PM and is not expected to last more than
two hours.

Appearances. Counsel for the Applicant and for the NRC Staff are to appear personally
before the Board in the Hearing Room. In light of their more distant location, the three
petitioning organizations may elect either or both of two ways in which to participate: (1) one (or
more) of their representatives may appear personally in the Hearing Room to speak for one,
two, or all three organizations; and/or (2) all or some of them may participate by telephone

conference linkup to the Hearing Room from any location convenient for them.
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The Board wishes to assure the Petitioners that, if they were to select the latter of the
above options for participating in the oral argument (which has been employed satisfactorily in
other licensing board proceedings), they could do so with full confidence that the course of their
presentation, and the Board’s understanding and evaluation of its substance, would be

unaffected by their not appearing personally. With that understanding, all Petitioners shall,

individually or collectively, inform the Board by Wednesday, November 28, as to the method(s)

of participation they select. The Board’s support staff will then contact them about precise

logistical arrangements.

Schedule. The Board will first hear briefly from the parties on the admissibility of the
contention (# 6) that two of the petitioners filed on October 5, 2007 (see LBP-07-14, slip op. at
2,9-10, 44, 49, 52). Petitioners may have ten minutes for that purpose, and the Applicant and
Staff may divide ten minutes between them as they see fit (see unpublished Aug. 9, 2007, Order
(Regarding Oral Argument Format), n. 7).

As to the reconsideration of LBP-07-14 and related matters, the Applicant and Staff
will proceed first, dividing 30 minutes between them as they see fit; the Petitioners will have
30 minutes to reply. If the Board engages in extensive questioning of any party about the
ramifications of the position taken by that party, we may depart from the normal rule and not
consider time spent responding to such questioning as part of that party’s allotted time.

Issues. Given the nature of the reconsideration pleadings filed by the Applicant and Staff,
all parties should be prepared at the oral argument to address, among other things:

(1) the conclusions, if any, that the Board should draw from the
bifurcation decision, and from a Notice of Opportunity for Hearing

issued by a Staff functionary, about the Commission’s intent
concerning the timing of the proceeding (see Staff Response,

pp. 2, 3);

(2) the significance, in terms of the timing of the Notice of
Opportunity for Hearing and of the opportunity of Petitioners to file
contentions as of right, of the demands of 10 C.F.R. § 70.23(a)(8),
relied upon in our earlier decision (slip op. at 39-40), and of the
absence of the SER (slip op. at 40);
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(3) the significance of the Staff's expectation at the construction
request stage, quoted and underlined in our earlier decision (slip
op. at 41), that “actual setpoints” regarding waste storage capacity
“would be defined” in “any license application” that might later be
submitted;

(4) the applicability of the “contention of omission” doctrine, as
enunciated by the Commission in CLI-02-28, 56 NRC 373, 382-83
(see LBP-07-14, n. 88) and examined in our earlier decision (slip
op. at 43 and in n. 94), but not addressed in either the Applicant’s
or the Staff's response; and

(5) the precise steps that would be followed were a contention to
be subsequently filed herein (e.g., when new information is
uncovered, or when the SER is eventually issued) in three different
situations: (i) by the current Petitioners, where at least one of their
contentions had previously been admitted; (ii) by the current
Petitioners, where all their previous contentions had been rejected;
or (iii) by some other petitioners (disinterested in the proceeding
until new information was discovered) in each of the above
situations (i) and (ii) [the impact of 10 C.F.R. § 2.326(d) (see
Applicant’s Response, p. 3) should also be considered in this
regard].

If the Board wishes the parties to focus particularly on any other matters, it will inform them in a
supplemental order. Of course, by directing their attention now to particular concerns, we do not
intend to limit either the topics they may address or the scope of our own inquiry.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

By Michael C. Farrar, Chairman

Rockville, Maryland
November 21, 2007

Copies of this Order were sent this date by e-mail to (1) counsel for Applicant Shaw AREVA
MOX Services, (2) counsel for the NRC Staff, and (3) the representatives of Petitioners Blue
Ridge Environmental Defense League (BREDL), Nuclear Watch South (NWS), and the Nuclear
Information Research Service (NIRS).
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Washington, DC 20555-0001
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Nicholas G. Trikouros
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Michael C. Farrar, Chair
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U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Administrative Judge
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Washington, DC 20555-0001

Shaw AREVA MOX Services
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Coordinator

Nuclear Watch South
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Atlanta, GA 31106

Mary Olson

Nuclear Information and Resource Service
P.O. Box 7586

Asheville, NC 28802

Vincent C. Zabielski, Esq.
Morgan, Lewis & Bockius LLP
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Philadelphia, PA 19103

Dated at Rockville, Maryland,
this 21° day of November 2007

Louis A. Zeller

Blue Ridge Environmental Defense League
P.O. Box 88

Glendale Springs, NC 28629

Donald J. Silverman, Esq.
Morgan, Lewis & Bockius LLP
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Washington, DC 20004

[Original signed by Evangeline S. Ngbeal]

Office of the Secretary of the Commission
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