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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 07-71868

PUBLIC CITIZEN, INC,, ahd SAN LUIS OBISPO MOTHERS FOR PEACE,
: . Petitioners,
V.

- UNITED STATES NUCLEAR REGULATORY COMMISSION, and
THE UNITED STATES OF AMERICA,

o ' : Respondents,

and ' '

NUCLEAR ENERGY INSTITUTE,
' ‘ Intervenor-Respondent.

No. 07-72555
- THE STATE OF NEW YORK,.
Petitioner,
V.
UNITED STATES NUCLEAR REGULATORY COMMISSION, and
THE UNITED STATES OF AMERICA,

Respondents.

JOINT MOTION TO
MODIFY BRIEFING SCHEDULE

Petitioners in the two captioned cases (Nos. 07-71868 and 07-72555) resp@ctfully nlqove.
for a brief, two-week extension of the combined brieﬁng schedule and that a new brieﬁng
schedule be estab]ishéd as follows: | |

Petitioners' Briefs and Excerpt of Record  October 24, 2007

Respondents' Brief ' " December 14, 2007

.Intervenor‘s Brief ~ January 9, 2008

Petitioners' Reply Briefs January 30, 2008.



The reasons for this motion are as follows:
1. Background. The two petitions for review ﬁled‘by Public Citizen, Inc., and San

‘Luis Obispo Mothers for Peace (collcctivély “Public Citizen”) and the State of New York (“New
~ York State” or “the State™) each ;:hallenge the same regulation issued by the United States
Nuclear Regulatory Commission (“NRC”) — specifically, the final rule, published at 72 Federal
Register 12705 on Marcﬁ 19, 2007, revising the :"desigh basis threat" regulation, 10 C.F.R. §
73.1. | | |

The Public Citizen petition in No. 07-71868 was filed in this Court on May 11, 2007.
The New York Siate petition in No. 07-72555 was filed iﬁ the United States Court of Appeals for
| . the Sec0n‘d Circuit on May 14, 2007 (whefe it was assigned the docket number 07-2052). Onor
about iune 18, 2007, the .second petition §vas transferred by the Secénd Circuit to this Court
pursuant to a sﬁpulated order and 28 U.S.C. § 2112(a).

On or about July .1 0',. 2007, the palfties submitted a joint motion to consolidate the ;:ases,
| -.substitute a combined caption, and establish a joint brieﬁné schedule.

On or about .'July_17, 2067, this Court grante_d the joint motion. Under the July 17, 2007
Order, the cufrent briefing schedule is as follows: petitioners’ opening brief are fo be filed on
October 10, 2007, the respoﬁdent Nucléar Regulatory Commis'si‘on brief is to be filed on

- November 30, 2007, the intervénor-respondent Nuclear Energy Institutg’s brief 1s to be filed on
December 21,.2007, and the petitioners’ reply briefs are to be filed on January 16, 2068.

2. Modification of Briefing Schedule. All the parties to both cases jointly fequést
that the Court modify the brieﬁqg schedule as proposed in the first paragraph of this motion. |
Counsel have workéd together to dévelop a schedule that accommodates the schedules of the

 attorneys for all of the several parties to the petiﬁons,. and they are in agreement that the

requested schedule is appropriate and satisfies the criteria of Circuit Rule 31-2.2(b). The reasons
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for this request, as set forth below, are supported by the accompanying declaration filed
pursuant to Circnit Rule 3 1_-2..2(b).

a.  The extension of time for petitioners is needed to-allow New York State an

adequate opportunity to prepare and file a Joint Excernt of Record on behalf of the petitioners in
‘both cases.
| The State anticipates preparing and ﬁling a single Joint Excerpt for itself in No. 07-72555
) and petitioners in No.'v 07-71868. The State believesthat its preparation of a s_ingle Excerpt will
avoid needless duplication of submissions and divergent record citations. By providing a .
common pagination format, the Joint Excerpt will facilitate the preparation of the briefs by the
parties and may assist in the Coixrt*s review. The preparation of the Joint Excerpt has required
| and wili require soinewhat more time than contemplated when the initial btieﬁng schedule was
arranged. | | |
Additionally, the State anticipates that the Joint Eiccerpt may include dOCuments not
presently contained in the Certiﬁed Index of the Record. In July 2007, the State downloaded and
_organized tI_ie documents and pnblic COriiments identified in respondent NRC’s Certified Index of
" the Record. Upon review of the documents contained in the index, the State’s identiﬁed
: additional documents, re_ports, and studies refei'enced in the pnblic comments and the initiating-
petition for rulemaking that were not included. in the Certified Index. At present, the State
'_ anticipates that its opening brief will cite to several of the additional documents and that the State
: will‘ include poi'tions of such additional documen_ts in the Excerpt of tlie Record.

The State has recently completed the acquisition, organization, and cataloging of the
additional docninents referenced in the pnblic comments and the rulemaking petition. The State
has compiled a list-of additional docuinen_ts-and has forwarded the list to respondent NRC for its
review and possible inclusion within the Certiﬁed Index. Tiie State is optimistic that the NRC

and the State will be able to reach an understanding on the content of the Certified Index and/or
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* the Joint Excerpt éf the Record before the Stafe files its opening brief. The requested two week
extension of the brieﬁng schedule 1s expected fo facilitate this process.

~ b. | In addition, attorneys involved in the review of the New York State’s brief have
had to aﬁend to p’rgviously unscheduled litigation, i_nvestigative,- aﬁd administrative matters in
August and September 2007. These matters -.v- cbmbined with the record and index issues
previously described -- have delayed completion of the State’s_ opening brief. The two week
extension would. pérmit an adequate opportunity for completion and review Qf the,'S_tate’s brief.

| ¢.  The requested proposed extensidn will éx_tend the submission of the ﬁnai

submissions to the Court -- i.e., petitioners’ reply briefs -- by onl‘y two weeks. 'Couns»el for all ’_
the par_ties believe that the schedule propdséd in this motion will not unduly delay resolution of
these cases, will not prejudice any parf.}', and does not reflect a lack of diliéence on the part of
éttomeys for any party.

' Respéctfully submitted, |

'ADINA H. ROSENBAUM
SCOTT L. NELSON .

Public Citizen Litigation Group .
1600 20th Street, N.W.
Washington, D.C. 20009

(202) 588-1000 '

- Counsel for Petitioners in No. 0 7- 71868

JOANY, SIPOS |

" EnvironMental Protection Bureau
New York State Attorney General's Office
The Capitol : -
State Street :
Albany, New York 12224

Counsel for Petitioner in.No. 07- 72555



Dated: September 26, 2007
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STEVEN F. CROCKETT

Special Counsel ’

Office of the General Counsel

United States Nuclear Regulatory
Commission - .

One White Flint North

11555 Rockville Pike

-Rockville, Maryland 20852-2738

Counsel for Respondents in No. 07-71868
and No. 07-72555 |

Mtk A Bavnn | 418
MICHAEL A. BAUSER =~
Nuclear Energy Institute
1776 'T' Street, N.W., Suite 400
Washington, D.C. 20006-3708

Counsel for Intervenor in No. 07- 71868



CERTIFICATE OF SERVICE

oy _
I hereby certify that, this W day of September, 2007, I caused a copy of the foregoing
Motion, and the accompanying declaration, to be served by first-class mail, postage prepaid, on:

Steven F. Crockett, Esq.

Special Counsel

Office of the General Counsel .
United States Nuclear Regulatory Commission
One White Flint North '

11555 Rockville Pike

Rockville, Maryland 20852-2738

Adina H. Rosenbaum, Esq.
Public Citizen Litigation Group
1600 20th Street, N.W.
‘Washington, D.C. 20009

Michael A. Bauser, Esq.
Nuclear Energy Institute
1776 'T' Street, N.W., Suite 400
‘Washington, D.C. 20006-3708

Lo A

Johk J. Sipos
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