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NUCLEAR REGULATORY COMMISSION
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NRC STAFF RESPONSE TO OCTOBER 5, 2007 COMMISSION ORDER

INTRODUCTION

On October 5, 2007, the Commission ordered’ the NRC staff (“Staff’) and all interested
participants to file a memorandum providing their views regarding concerns expressed by the
Pre-License Application Presiding Officer (PAPO) Board in a Memorandum (“PAPO

2 The PAPO Memorandum alerted the Commission to the potential for

Memorandum”).
“significant delays” in the above-captioned proceeding due to the length of time required to
process requests for access to safeguards information (SGI). The Staff's views on the PAPO

Memorandum follow.

BACKGROUND

On July 6, 2007, the PAPO Board issued an Order® posing questions to the Staff, the

Nuclear Energy Institute (NEI), and the State of Nevada (“State”) concerning access to SGl in

' “Order” (Oct. 5, 2007) (unpublished) (“Commission Order”).
% (Aug. 31, 2007) (unpublished).

% “Order (Questions to the NRC Staff and Other Potential Parties Regarding Access to
Safeguards Information in the HLW Proceeding)” (July 6, 2007) (“PAPO Questions”).



the potential high-level waste (HLW) proceeding. In its response,* the Staff stated that it
intends to process background checks required by the proposed rule® for individuals seeking
access to SGI through the Office of Personnel Management (OPM), the agency responsible for
conducting background checks for most federal government agencies, including the NRC. Staff
Response at 11. Individuals seeking access to SGI would submit their request to the Staff,
which would, in turn, forward the request for a background check to OPM. Tr. at 1126. OPM
would perform the actual background check and would send the results of the background
check to the NRC’s Office of Administration. /d. This office would then make a determination
as to whether the individual seeking access to SGl is trustworthy and reliable. /d. Based on
historical experience, the entire process would take approximately four to six months. /d. at 5.

While the bulk of this time is required for OPM to complete the background check, the
Staff stated that the Office of Administration will require 20 to 30 days to review information
obtained from OPM and make its determination as to whether or not the subject of the
background check is trustworthy and reliable. /d. at 2, 11.

In response to the Board question about the possibility of engaging a private contractor
to perform the background checks , the Staff indicated that, based on the available information
with regard to licensee background checks and assuming a contract were already in place, a
private contractor could perform and complete the background checks in approximately two
weeks. /d. at 15. The Staff also stated that its best estimate of the time required to put such a
contract in place is four months. /d. at 14.

On August 31, 2007, the PAPO Board issued a memorandum, alerting the Commission

* “NRC Staff Response to PAPO Board Questions Dated July 6, 2007” (July 31, 2007) (“Staff
Response”).

® “Protection of Safeguards Information: Proposed Rule,” 71 Fed. Reg. 64,004, 64,061-62 (Oct. 31, 2006)
(Proposed 10 C.F.R. § 73.(b)(1)-(2)).



to the possibility of “significant delays” because of the time it will take potential parties to gain
access to SGl. PAPO Memorandum at 1. The PAPO Board suggested that the Staff instead
engage a private contractor to conduct the background checks. /d. at 8. On October 5, 2007,
the Commission requested the views of the Staff and other interested parties on the PAPO
Board’s concerns.
The Staff's comments are provided below.
DISCUSSION

The Staff agrees with the PAPO Board that processing background checks for access to
SGI through OPM could lead to delays in the potential HLW adjudicatory proceeding. As
indicated in its response to the PAPO Questions, due to the pre-existing relationship with OPM,
the Staff intends to use OPM to process background checks for individuals seeking access to
SGI. Staff Response at 11; Schoenmann Aff. at 2. But, the Staff does not have an objection
to hiring a private contractor if the Commission deems it appropriate. Schoenmann Aff. at ] 2.
The Staff, however, wishes to alert the Commission to potential resource implications of such
action and to clarify a few points discussed in the PAPO Memorandum.

After further consideration, based on all currently available information, the Staff believes
that approximately two to four months is the amount of time required to award a new contract for
completion of background checks in place. McDermott Aff. at [ 2. This period is required for
the Staff to develop a statement of work for the contract, to solicit contractors, and to award the
contract. McDermott Aff. at [ 2; Schoenmann Aff. at 5. The PAPO Board correctly noted that
the Staff does have a private contract in place for Atomic Energy Act Section 145b pre-
appointment investigation waivers, however, this is an administrative support contract (i.e.,
clerical work, processing, and handling), not a background investigations contract.

Schoenmann Aff. at 4. The Staff can explore whether this existing contract can be expanded
to include background checks if it is decided that the Staff should engage a private contractor.

McDermott Aff. at ] 3.



Currently, the Staff plans to charge potential participants in the High-Level Waste
proceeding seeking access to SGI $191.00 for background checks conducted by OPM which
includes OPM’s charge to conduct the investigation and a 31.7 percent fee charged by NRC for
processing. Schoenmann Aff. at 3. The increase from the previous price of $172.50 is due to
a recent OPM rate increase that became effective on October 1, 2007. Id.; Tr. at 1145, May 23,
2007. ltis entirely possible that engaging a private contractor to do the work on a potentially
expedited schedule may cost more than $191.00 per background check. Schoenmann Aff. at |
3. The PAPO Board suggests that any additional costs could be absorbed by the NRC. PAPO
Memorandum at 8. Absorbing this cost of a potential intervenor’s participation would run afoul
of the prohibition on intervenor funding.® It may also violate other aspects of appropriations

law.” Therefore, while utilizing a private contractor may save potential parties time in obtaining

® 5U.S.C. § 504 note states that no appropriated funds “shall be used to pay the expenses of, or
otherwise compensate, parties intervening in regulatory or adjudicatory proceedings funded in” Energy
Appropriations Acts. Pub. L. No. 102-377, § 502, 106 Stat. 1315, 1342 (1992). In addition, the
Commission has consistently recognized limitations in providing funding for intervenors and potential
intervenors. See Nuclear Regulatory Commission (Financial Assistance to Participants in Commission
Proceedings), CLI-76-23, 4 NRC 494, 495, 498 (1976); see also Duke Power Co. (Perkins Nuclear
Station, Units, 1, 2 & 3), LBP-82-81, 16 NRC 1128, 1139 (1982) (a claim for litigation costs under the
“private attorney general” theory must have a statutory basis). More recently, the Commission has ruled
on issues related to funding potential intervenors in the Yucca Mountain Proceeding, generally finding
that such funding is not available. For example, in issuing the Licensing Support Network Rule, the
Commission stated that, pursuant to 5 U.S.C. § 504 note, the NRC is prohibited from paying the
expenses of participants in licensing proceedings. Procedures Applicable to Proceedings for the
Issuance of Licenses for the Receipt of High-Level Radioactive Waste at a Geologic Repository, 63 Fed.
Reg. 71,729, 71,732 (Dec. 30, 1998).

" Itis a well established principle of appropriations law that 'Federal agencies cannot make use
of appropriated funds to manufacture products or materials for, or otherwise supply services to, private
parties, in the absence of specific authority therefor.” U.S. General Accounting Office, Principles of
Federal Appropriations Law, 15-129 (3rd ed. 2004) (citing 28 Comp. Gen. 38, 40 (1948)). In this case, the
Staff is unaware of any statutory authority for the NRC to bear the cost of providing individuals with
background checks for access to SGI. Not only is there no statutory authority for the agency to pay the
cost, as discussed above, there is a specific statutory prohibition on the NRC doing so in the case of
intervenors. See 5 U.S.C. 504 (enacted by Pub. L. No. 102-377, section 502, 106 Stat. 1315, 1342
(1992)). In the absence of such specific statutory authority, when a Federal agency provides a benefit or
service to specific individuals beyond that provided to the general public, the agency should charge a
user fee to the individual for the cost of that benefit or service, not subsidize or provide it gratis. See 31
U.S.C. 9701; OMB Circular A-25.



the results of their background checks, the use of a private contractor might be more costly for
them.

In addition to being potentially more expensive, use of a private contractor would require
an expenditure of additional staff resources and funding not currently accounted for in budget or
staffing plans. Schoenmann Aff. at 6. Although the Staff recognizes there are additional costs
associated with the Office of Administration’s new duties managing the background check
program and evaluating the background check results to determine whether the individuals
seeking access to SGI are trustworthy and reliable, use of a private contractor will require
additional Staff resources associated with development, implementation, and oversight of the
contract. /d. atq 6.

Despite the above concerns, if a contract were put in place requiring a private contractor
to complete background checks, the Staff would endeavor to complete the background checks
within two weeks.® Id. at 7. Then, the Staff anticipates it could make its trustworthiness and
reliability determination in 20 to 30 calendar days. /d. at § 8. This 20 to 30 day timeframe is
based on the assumption that the information is complete and no additional information or
follow-up is needed from the requestor. /d. In sum, if a private contractor is used, the entire
process for the Staff to make a determination on trustworthiness and reliability could take
approximately five to six weeks from the time an individual seeking access to SGI submits a
complete access application package.® This is less than the four to six months required to

make a determination on background checks processed through OPM.

® The Staff believes that two weeks would be the minimum amount of time necessary to complete
the background check and it is possible that it would take longer depending on the availability of pertinent
individuals and/or documents. Schoenmann Aff. at 7.

® This time frame is applicable to United States nationals only. The time needed to complete the
background check, review the information, and make a trustworthiness and reliability determination for
foreign nationals (particularly those that do not reside in the United States) may take longer.
Schoenmann Aff. [ 9.



CONCLUSION

If a private contract could be procured for a reasonable fee per background check, after
the initial period needed to put such a contract in place, use of a private contractor to complete
background checks for access to SGI would be more expeditious than use of OPM. Thus, if the
Commission deems appropriate, the Staff will begin the process for establishing and
implementing a contract to perform this service.

Signed (electronically) by:

IRA/

Margaret J. Bupp

Counsel for the NRC Staff

U.S. Nuclear Regulatory Commission
Mail Stop O-14 D18

Washington, DC 20555-0001

(301) 415-3722

MJB5@nrc.gov

Dated at Rockville, Maryland
this 19" day of October, 2007
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AFFIDAVIT OF JEFFREY L. McDERMOTT

I, Jeffrey L. McDermott, do hereby state as follows:

1. I am the Acting Branch Chief for Contract Management Branch No. 1 within
ADM/DC. | am responsible for negotiating, administrating, and closing out contracts, grants,
cooperative agreements and interagency actions primarily in support of agency management
and administrative services activities, including: ADM, Commission & EDO Staff Offices (OCM,
SECY, ACRS, OGC, OPA, OCA, OCAA, OIP, OEDO, OE, Ol, OSTP).

2. After further consideration, based on all currently available information, the Staff
anticipates that it will take approximately two to four months to put a new contract in place for
completion of background checks. This period is required for the Staff to develop a statement of
work for the contract, to solicit contractors and to award the contract.

3. The Staff does have an existing contract with a private contractor for 145b pre-
appointment investigation waivers. The Staff can explore whether this existing contract can be
expanded to include background checks if it is decided that the Staff should engage a private
contractor.

| do hereby declare under penalty of perjury that the statements are true and correct.

IRA/

Jeffrey L. McDermott

Executed at Rockville, MD
this 19th day of October, 2007
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AFFIDAVIT OF SANDRA SCHOENMANN

I, Sandra Schoenmann, do hereby state as follows:

1. I am employed as the Branch Chief in the Nuclear Regulatory Commission’s
Office of Administration, Division of Facilities and Security, Personnel Security Branch. My job
responsibilities include administering the NRC security program for personnel security,
managing the personnel security program (including building access, IT access, and security
clearances), and administering the NRC's drug testing program.

2. As previously stated in the NRC Response to the PAPO Board Questions dated
July 31, 2007 and as affirmed in my affidavit, due to the pre-existing relationship with OPM, the
Staff intends to use OPM to process background checks for individuals seeking access to SGI.
But, the Staff does not have an objection to hiring a private contractor if the Commission deems
it appropriate.

3. Currently, the Staff plans to charge potential participants in the High-Level Waste
proceeding seeking access to SGI $191.00 for background checks. This amount includes the
OPM's charge to conduct the investigation and a 31.7 percent fee charged by NRC for
processing. The rate increase from $172.50 (as cited in the Staff's July 31, 2007 Response) to

$191.00 is due to an OPM rate increase that became effective on October 1, 2007. It is
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possible that engaging a private contractor to do the work on a potentially expedited schedule
may cost more than $191.00 per background check.

4. The staff does have a private contact in place for 145b pre-appointment
investigation waivers, however, this is an administrative support contract (i.e., processing and
handling), not a background investigations contract.

5. In order to put a new contract in place, Staff would need time to develop a
statement of work for the contract, to solicit contractors, and to award the contract.

6. If a new contract with a private contractor was put in place, it would require an
expenditure of additional Staff resources and funding not currently accounted for in budget or
staffing plans. Although the Staff recognizes there are additional costs associated with the
Office of Administration’s new duties managing the background check program and evaluating
the background check results to determine whether the individuals seeking access to SGI are
trustworthy and reliable, use of a private contractor will require additional Staff resources
associated with development, implementation, and oversight of the contract.

7. Finally, if a contract were put in place requiring for a private contractor to
complete background checks, it would endeavor to complete the background checks within two
weeks. However, the Staff believes that two weeks would be the minimum amount of time
necessary to complete the background check and it is possible that it would take longer
depending on the availability of pertinent individuals and/or documents.

8. Once the staff receives a completed application package, then, the Staff anticipates it
could make its trustworthiness and reliability determination in 20 to 30 calendar days. This 20 to
30 day timeframe is based on the assumption that the information is complete and no additional
information or follow-up is needed from the requestor.

9. This time frame is, however, applicable to United States nationals only. The time

needed to complete the background check, review the information, and make a trustworthiness
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and reliability determination for foreign nationals (particularly those that do not reside in the
United States) may take longer.

| do hereby declare under penalty of perjury that the foregoing is true and correct to the
best of my knowledge and belief.

IRA/
Sandra Schoenmann

Executed at Rockville, MD
this 18th day of October, 2007
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Docket No. PAPO-00
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CERTIFICATE OF SERVICE

I hereby certify that copies of the “NRC STAFF RESPONSE TO OCTOBER 5, 2007

COMMISISON ORDER” in the above captioned proceeding, has been served on the following

persons this 19" day of October, 2007, by Electronic Information Exchange.

Thomas S. Moore, Chair
Administrative Judge

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board
Mail Stop: T-3F23

Washington, DC 20555-0001

E-mail: PAPO@nrc.gov

Alan S. Rosenthal

Administrative Judge

U.S. Nuclear Regulatory Commission

Atomic Safety and Licensing Board

Mail Stop: T-3F23

Washington, DC 20555-0001

E-mail: PAPO@nrc.gov
rsnthi@comcast.net

Alex S. Karlin

Administrative Judge

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board
Mail Stop: T-3F23

Washington, DC 20555-0001

E-mail: PAPO@nrc.gov

G. Paul Bollwerk, I

Administrative Judge

Atomic Safety and Licensing Board
Mail Stop: T-3F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: PAPO@nrc.gov

E. Roy Hawkens

Administrative Judge

Atomic Safety and Licensing Board
Mail Stop: T-3F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: ERH@nrc.gov

Office of the Secretary

ATTN: Docketing and Service

Mail Stop: 0-16C1

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

E-mail: HEARINGDOCKET@nrc.gov



mailto:PAPO@nrc.gov
mailto:PAPO@nrc.gov
mailto:rsnthl@comcast.net
mailto:PAPO@nrc.gov
mailto:PAPO@nrc.gov
mailto:HEARINGDOCKET@nrc.gov

Edward P. Noonan, Esq.

W. Jeffrey Edwards, Esq.

Kelly L. Faglioni, Esq.

Melissa Grier, Esq.

Donald P. Irwin, Esq.

Stephanie Meharg, Esq.

Michael R. Shelbelskie, Esq.

Audrey B. Rusteau

Belinda A. Wright

Pat Slayton

Hunton & Williams LLP

951 East Byrd Street

Richmond, VA 23219

E-mail: dirwin@hunton.com
kfaglioni@hunton.com
enoonan@hunton.com
arusteau@hunton.com
jedwards@hunton.com
marier@hunton.com
smeharg@hunton.com
bwright@hunton.com
mshebelskie@hunton.com

pslayton@hunton.com

Michael A. Bauser, Esq.
Associate General Counsel
Anne W. Cottingham, Esq
Ellen C. Ginsberg, Esq.
Nucear Energy Institute
1776 | Street, NW, Suite 400
Washington, DC 20006-3708
E-mail: mab@nei.org

ec nei.or

awc@nei.org

Timothy C. Gunter, Director
Susan L. Rives. Esq.
US Department of Energy

Office of Civilian Radioactive Waste

Management

Office of Repository Development

1551 Hillshire Drive

Las Vegas, NV 89134-6321

E-mail: timothy gunter@ymp.gov
Susan_rives@ymp.gov

Jason Pitts

White Pine County

City of Caliente

Lincoln County

E-mail: idt@idtservices.com

Atomic Safety and Licensing Board Panel
ASLB HLW Adjudication

U.S. Nuclear Regulatory Commission

Mail Stop: T-3F23

Washington, DC 20555-0001

(E-mail: ASLB_HLW_Adjudication@nr.gov

Joseph R. Egan, Esq.

Martin G. Malsch, Esq.

Charles J. Fitzpatrick, Esq.

Susan Montesi

Egan, Fitzpatrick, Malsch & Cynkar, PLLC

The American Center at Tysons Corner

2001 K Street, NW, Suite 400

Washington, DC 20006

E-mail: eganpc@aol.com
mmalsch@nuclearlawyer.com
cfitzpatrick@nuclearlawyer.com
smontesi@nuclearlawyer.com

Margaret Parish

Debra Wolf

James M. Cutchin

Jered Lindsay

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Mail Stop: T-3 F23

Washington, D.C. 20555

E-mail: papo@nrc.gov


mailto:dirwin@hunton.com
mailto:kfaglioni@hunton.com
mailto:enoonan@hunton.com
mailto:arusteau@hunton.com
mailto:jedwards@hunton.com
mailto:mgrier@hunton.com
mailto:smeharg@hunton.com
mailto:bwright@hunton.com
mailto:mshebelskie@hunton.com
mailto:pslayton@hunton.com
mailto:mab@nei.org
mailto:ecg@nei.org
mailto:awc@nei.org
mailto:timothy_gunter@ymp.gov
mailto:Susan_rives@ymp.gov
mailto:idt@idtservices.com
mailto:ASLB_HLW_Adjudication@nr.gov
mailto:eganpc@aol.com
mailto:mmalsch@nuclearlawyer.com
mailto:cfitzpatrick@nuclearlawyer.com
mailto:smontesi@nuclearlawyer.com
mailto:papo@nrc.gov

Andrew L. Bates
Adria T. Byrdsong
Rebecca L. Giitter
Emile L. Julian
Evangeline S. Ngbea
Office of the Secretary of the Commission
U.S. Nuclear Regulatory Commission
Mail Stop: O-16C1
Washington, D.C. 20555
Hearing Docket
E-mail: alb@nrc.gov
atb1@nrc.gov
rll@nrc.gov
ldl@nrc.gov
eli@nrc.gov

esn@nrc.gov

Martha S. Crosland

Angela M. Kordyak, Esq.

U.S. Department of Energy

Office of the General Counsel

1000 Independence Avenue, S.W.

Washington, DC 20585

E-mail: martha.crosland@hg.doe.gov
angela.kordyak@hg.doe.gov

William Greene

Public Information Officer

US Department of Energy

1000 Independence Avenue, SW
Washington, DC 20585

E-mail: William.greene@hq.doe.gov

Anthony C. Eitreim, Esq.

Chief Counsel

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Mail Stop: T-3 F23

Washington, D.C. 20555

E-mail: papo@nrc.gov

Kevin Kamps

Nuclear Information and Resource Service
6930 Carroll Avenue, Suite 340

Takoma Park, Maryland 20910

E-mail: Kevin@beyond nuclear.org

Daniel J. Graser

Licensing and Support Network
Administrator

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Mail Stop: T-3 F23

Washington, D.C. 20555

E-mail: djg2@nrc.gov

Jeffrey Kriner

Yucca Mountain Project, Licensing Group,
DOE/BSC

Regulatory Programs

1180 North Town Center Drive

Las Vegas, NV 89144

E-mail: jeffrey kriner@ymp.gov

Judy Treichel, Executive Director
Nevada Nuclear Waste Task Force
Alamo Plaza

4550 W. Oakley Nivd., Suite 111
Las Vegas, NV 89102

E-mail: judynwitf@aol.com

George W. Hellstrom, Esq.

Matthew C. Urie

U.S. Department of Energy

Office of the General Counsel

1551 Hillshire Drive

Las Vegas, NV 89134-6321

E-mail: george.hellstrom@ymp.gov
matt.urie@ymp.gov

Loreen Pitchford, LNS Administrator

for Lander, Churchill and Mineral County
3888 Snow Valley Drive

Reno, NV 89506

E-mail: gb4@charter.net

Robert Loux

Steve Frishman, Tech. Policy Coordinator

Nuclear Waste Project Office

1761 East College Parkway, Suite 118

Carson City, NV 89706

E-mail: bloux@nuc.state.nv.us
Steve.frishman@gmail.com
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Diane Curran, Esq.

Eureka County and Lander County, Nevada
Harmon, Curran, Spielberg & Eisenberg,
LLP

1726 M. Street N.W., Suite 600
Washington, D.C. 20036

E-mail: dcurran@harmoncurran.com

Chris Howard, GIS/LAN Administrator
Inyo County (CA)

Yucca Mtn Nuclear Waste

Repository Assessment Office

163 May St

Bishop, CA 93514

E-mail: choward@inyowater.org

Debora Teske

Lander County Nuclear Waste Oversight
315 S. Humboldt

Battle Mountain, NV 89820

E-mail: dteske@landercounty.com

Joe Kennedy
E-mail: Chairperson@timbisha.org

Patricia Larimore

Talisman International, LLC
1000 Potomac St., NW

Suite 300

Washington, DC 20007 E-mail:
plarimore@talisman-intl.com

Dated at Rockville, Maryland
this 19" day of October, 2007

Barry S. Neuman, Esq.

Carter Ledyard & Milburn, LLP
Counsel for Lincoln County
1401 Eye Street, NW

Suite 300

Washington, DC 20005
E-mail: neuman@clim.com

Margaret Plaster, Management Analyst
City of Las Vegas

400 Stewart Avenue

Las Vegas, NV 89101

E-mail: mplaster@lasvegasnevada.gov

John M. Peebles, Esq.

Darcie L. Houck, Esq.

Fredericks & Peebles, LLP

1001 Second St.

Sacramento, CA 95814

E-mail: jpeebles@ndnlaw.com
dhouck@ndnlaw.com

Barbara Durham
E-mail: Dvdurham@netscape.com

IRA/

Margaret J. Bupp
Counsel for the NRC Staff
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