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I. INTRODUCTION

On September 11, 2007, the Commission directed the parties to "address the

effects (if any, including possible mootness) of the fina!ized environmental assessment

supplement" issued by the NRC Staff on their pleadings in this proceeding. The Staff issued the

final environmental assessment supplement ("Final EA Supplement") on August 31, 2007.1 The

San Luis Obispo Mothers for Peace ("SLOMFP" or "Petitioner") filed a timely response to the

Commission's order on October 1, 2007.2 In accordance with the schedule set by the

Commission, Pacific Gas and Electric Company ("PG&E") herein responds to the issue posed by

the Commission and to the SLOMFP filing.

See "Notice of Availability of Supplement to the Environmental Assessment and Final
Finding of No Significant Impact for the Diablo Canyon Independent Spent Fuel Storage
Installation." 72 Fed. Reg. 51687 (Sept. 10, 2007).

2 "San Luis Obispo Mothers for Peace's Response to NRC Staff s Supplement to the

Environmental Assessment and Finding of No Significant Impact for the Diablo Canyon
Independent Spent Fuel Storage Installation," dated October 1, 2007 ("SLOMFP's
Response").
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II. BACKGROUND

Petitioner originally filed five proposed contentions in this proceeding on June 28,

2007.3 The five contentions were based on the NRC Staff's original environmental assessment

supplement and draft finding of no significant impact (dated May 29, 2007) ("Draft EA

Supplement"). PG&E responded, addressing the issue of the admissibility of the five proposed

contentions, on July 9, 2007.4 PG&E's Response included a detailed discussion of the standards

for admissibility of contentions, the additional standards for admission of late-filed contentions,

and the applicability of the standards to the proposed contentions in this proceeding. These

discussions will not be repeated here.

SLOMFP's most recent filing claims that "the Final EA Supplement does not

make any significant changes to the Draft EA Supplement, nor does it provide any satisfactory

explanation for the gross deficiencies of the EA Supplement." SLOMFP's Response, at 1.

SLOMFP makes no change to its prior contentions and proposes no new contentions. It seeks a

"ruling on the admissibility of the contentions as written." SLOMFP's Response, at 5.5

Accordingly, in the discussion below, PG&E focuses on each of the original five proposed

contentions and points out areas where the Final EA Supplement does respond - and in some

cases moots - the proposed contentions. For reasons discussed in PG&E's Response and

below, the five proposed contentions remain inadmissible.

"San Luis Obispo Mothers for Peace's Contentions and Request for Hearing Regarding
Diablo Canyon Environmental Assessment Supplement," dated June 28, 2007, as
corrected June 29, 2007 ("Proposed Contentions").

"Pacific Gas and Electric Company's Response to Proposed Contentions," dated July 9,
2007 ("PG&E's Response").

SLOMFP's Response does include a new declaration from its consultant, Gordon
Thompson ("Second Thompson Declaration"). In general, the new declaration reargues
points made in the first declaration filed in support of the Proposed Contentions.
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III. DISCUSSION

Contention 1. Failure to Define Terms, Explain Methodology or Identiýf, Scientific Sources

This proposed contention asserted that the Draft EA Supplement was inadequate

because it did not describe the methodologies used by the NRC Staff and failed to reference

sources of data. SLOMFP also sought access to studies and data relied upon by the NRC Staff.

Proposed Contentions, at 5-10. SLOMFP now notes, correctly, that "the Final EA Supplement

improves upon the Draft EA Supplement is [sic] that it provides a list of some of the references

relied upon by the NRC in preparing the EA Supplement." SLOMFP's Response, at 2.

However, SLOMFP remains dissatisfied because the reference list is "concededly incomplete"

and because SLOMFP still seeks "access to any safeguards or classified documents that the NRC

Staff relied on to conclude that the environmental impacts of attacks on the proposed

[Independent Spent Fuel Storage Installation ("ISFSI")] are insignificant." Id. at 3 (footnote

omitted). SLOMFP now seeks access to the information even if the Commission rejects

SLOMFP's contentions. Id.

With respect to the issue raised by the Commission in its order of September 11,

2007, SLOMFP acknowledges that the Final EA Supplement contains a list of the source

documents that the NRC relied upon to reach its conclusions. While this fact alone may not

moot the proposed contention in all its many details, it clearly moots some aspects of the

proposed contention. Most fundamentally, proposed Contention 1.b (Proposed Contentions, at

9-10) was specifically directed to the lack of references in the Draft EA Supplement. This part

of the proposed contention is clearly moot. Any contention in this proceeding would now need
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to focus on some specific, substantive data or report that was not addressed.6 None are identified

in SLOMFP's Response or in proposed Contention 1. See Verniont Yankee Nuclear Power

Corp. v. Natural Res. Def Council, Inc., 435 U.S. 519, 553 (1978) (making clear that the party

challenging agency action must adequately apprise the agency of its specific concerns and

emphasizing that administrativeproceedings are not a forum for engaging in obstructionism by

making cryptic and obscure reference to matters that "ought to be" considered but failing to

bring those matters to the agency's attention); see also Dep't of Trans. v. Public Citizen, 541

U.S. 752, 764-65 (2004) (declining to entertain petitioners' argument that a federal agency

inadequately considered alternatives to its proposed action, because petitioners had not presented

those alternatives to the agency).7

The balance of Proposed Contention 1, and the bulk of SLOMFP's Response,

remains focused on the issue of access to safeguards, classified, or security-sensitive

information, While this issue is not mooted by the Final EA Supplement, PG&E's prior

response to the proposed contention remains applicable. See PG&E's Response, at 6-10. As

discussed there, neither the Commission nor the United States Court of Appeals directed access

to this information at this stage of the remand proceeding. Likewise, the National Environmental

Policy Act ("NEPA") does not compel such access. In this context, the fact that the Final EA

Supplement does not disclose details of the assumptions or methodologies utilized in the NRC

6 Also, as suggested by Weinberger v. Catholic Action of Hawaii, 454 U.S. 139 (1981), and

as discussed in PG&E's Response (at 6-7), the NRC is not obligated, beyond providing
the references, to publishing the details of its analyses.

Where a contention challenges the omission of particular information or an issue from a
NEPA document, and the information is later supplied by the applicant or considered by
the Staff in a subsequent NEPA document, the contention is moot. See Duke Energy
Corp. (McGuire Nuclear Station, Units I & 2; Catawba Nuclear Station, Units 1 & 2),
CLI-02-28, 56 NRC 373, 383 (2002).
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Staff s analysis, or the details of the results beyond those disclosed in the public documents, is

neither surprising nor improper. Moreover, as described in the NRC Staff s response8 to

proposed Contention 1, many of SLOMFP's allegations of "deficiencies" or "failures to

disclose" are not correct on the face of the documents. See NRC Staff Answer, at 9-18.

Proposed Contention 1 remains inadmissible.

Contention 2: Reliance on Hidden and Unjustified Assumptions

This proposed contention was a variant of the first; it alleged that the Draft EA

Supplement was improperly based on "hidden" or "unjustified" assumptions. In particular,

proposed Contention 2 asserted that the NRC Staff s environmental analysis excluded

consequences other than early fatalities. Proposed Contentions, at 11. Second, the proposed

contention challenged the NRC Staff's statement in the Draft EA Supplement that environmental

impacts would be reduced, below the estimates provided by the Staff, by "unspecified

emergency planning upgrades." I,.. at 11-12. SLOMFP now stands by these assertions despite

the fact that both points are specifically addressed in the Final EA Supplement.

First, as acknowledged by SLOMFP's consultant in his new declaration (Second

Thompson Declaration, at ¶ 11-3), the NRC Staff addressed the comment regarding early

fatalities in the Final EA Supplement, in response to Comment 5. See Final EA Supplement, at

A-6. Based on its assessment that "the probability of [a terrorist] attack being effectively carried

out and leading to a significant radiological event" is low, the NRC Staff "considers there to be

no significant environmental impacts from terrorist acts against the Diablo Canyon ISFSI." Id.

(emphasis added). The NRC Staff justified this approach based on probability of occurrence as

consistent with "the manner in which the NRC evaluates the impact of accidents in

8 "NRC Staff s Answer to Contentions Submitted by San Luis Obispo Mothers for Peace,"

dated July 13, 2007 ("NRC Staff Answer").
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environmental analyses." Id. PG&E reads this NRC Staff assessment to mean that there are no

credible or significant environmental impacts - whether early fatalities or land contamination,

illness, delayed fatalities, cleanup costs, doses to workers and emergency responders, emergency

evacuation, or effects on the economy and infrastructure. SLOMFP's contention is therefore

mooted by the Final EA Supplement, and in any event beside the point.

Further, the Final EA Supplement again explains that the NRC Staff also

performed a dose assessment based on a hypothetical source term and annual average

meteorological conditions, and estimated a dose at the location of the nearest resident. Final EA

Supplement, at A-6. This is the projected dose previously reported (and now reaffirmed) to be

less than 5 rem. Id., at 7. The Final EA Supplement also now explains that this projected dose

consequence would be reduced by a factor of 10 to 100 using site specific meteorology; and

would be reduced even further 'using a site-specific source term. Id. This quantitative

assessment simply provides further support for the first conclusion of the Final EA Supplement,

as discussed above; that is, there would be no credible or significant environmental impacts.

There is no basis in this context for the NRC Staff to assess other possible costs of a terrorist

event. In total, SLOMFP's first specific assertion under proposed Contention 2 is moot,

irrelevant, and inadmissible.

The second assertion under proposed Contention 2 is also addressed in the Final

EA Supplement, in response to Comment 8, as acknowledged by SLOMFP's consultant (Second

Thompson Declaration, at ¶ 11-4). See Final EA Supplement, at A-8. The NRC Staff document

indicates that the Staff "does not take credit for emergency planning in determining radiological

impact," but recognizes that "emergency planning and response actions could further mitigate

(i.e., reduce) impacts in some situations." Dr. Thompson argues only that the statement is
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somehow "inherently inconsistent." This purely semantic argument does not raise any litigable

issue. Proposed Contention 2 should be rejected.

Contention 3: Failure to Consider Credible Threat Scenarios With Significant Environmental
Impacts

This proposed contention asserted, at bottom, that the EA Supplement was

deficient because it had not identified any scenarios that could cause significant environmental

damage and therefore it must have excluded the attack scenarios identified by Dr. Thompson.

Dr. Thompson, in his new declaration, merely repeats that his scenarios are plausible and would

result in greater consequences than those calculated by the NRC. However, the Final EA

Supplement recogni-zes and responds to SLOMFP's input and therefore moots the proposed

contention.

As discussed in PG&E's Response, in proposed Contention 3 Dr. Thompson

presumed an attack on the ISFSI and asserted that the consequences of a successful scenario of

the type proposed would be significant. The NRC Staff's analysis in the Final EA Supplement

responds to the argument in proposed Contention 3. As discussed above, in the Final EA

Supplement - using an approach based on the probability of an effective attack - the Staff

concludes that there are no significant environmental impacts. In addition, the NRC Staff

concludes from a hypothetical and quantitative consequence assessment, that there would be low

doses to the nearest resident from postulated events. See Final EA Supplement, at 6-7.

The NRC Staff could not disclose the details of its security assessments or discuss

any one particular scenario in a public forum because of the sensitive nature of the information.

See NRC Staff Answer, at 21 ("With regard to claims made by Dr. Thompson that there could be

large potential consequences of a terrorist attack, the Staff cannot publicly disclose how it

analyzed specific threat scenarios or their consequences because of the sensitive nature of the
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security assessments."). However, in the Final EA Supplement, in response to Comments 2 and

4, the NRC Staff confirms that it did consider a range of threat scenarios "based on intelligence

information regarding trends and actual, demonstrated capabilities of potential adversaries,

gathered through regular consultations with federal and law enforcement agencies, and the

intelligence community." See Final EA Supplement, at A-5 to A-6. Using its best judgment,

alongside input from other government agencies, the NRC Staff excluded those scenarios that

were deemed not reasonable (i.e., not "plausible") from further analysis. The NRC Staff also

cited specific evaluations of HI-STORM storage casks, as acknowledged by Dr. Thompson. At

least implicitly, the NRC has considered the scenarios postulated by Dr. Thompson and

concluded that there would be no significant environmental impact (based on the probability

and/or dose consequence approach described above). In that proposed Contention 3 is really a

contention of omission (i.e., that specific postulated scenarios were not considered), the

contention is mooted by the Final EA Supplement.

In this context, as discussed in PG&E's Response (at 16), the NRC Staff is

entitled to rely on the judgments of its experts in an evaluation under NEPA. Proposed

Contention 3 did not address or establish the likelihood of a successful attack, particularly in

light of the security measures and design requirements applicable to ISFSIs. Given the NRC's

access to government threat information not available to others, the NRC's reasoned

determination is entitled to great deference in a NEPA context. Proposed Contention 3 does not

raise any factual issue that requires an adjudicatory hearing to resolve.
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Contention 4: Failure to Address National hIfrastructure Protection Plan9

This proposed contention asserted that the Draft EA Supplement failed to comply

with NEPA because it did not address homeland-security strategy, the principles of protective

deterrence, or the opportunities that the NIPP has identified for incorporating protective features

into the design of infrastructure elements. Proposed Contentions, at 14. More particularly, it

asserted that the environmental document did not identify the NIPP or its officials as resources or

individuals consulted. Id. at 15. Although this proposed contention remains inadmissible for the

reasons discussed in PG&E's Response, the proposed contention is also now moot.

The NRC Staff in the Final EA Supplement acknowledges the NIPP, but explains

that the NIPP does not impose requirements on participating agencies regarding specific NEPA

analyses. Final EA Supplement, at A-7; see also NRC Staff Answer, at 22. The NRC Staff also

notes that the NRC "continues to coordinate extensively with DHS, other federal agencies, state

and luoal governments, the private sector, and international partners in developing a framework

for reducing risk, fostering cooperation and information sharing related to nuclear Sector

Specific Plans (components of the broader NIPP)." Md. Because proposed Contention 4 was

specifically directed to the lack of any reference in the Draft EA Supplement to the NIPP or to

coordination with other agencies under the NIPP, the proposed contention is now clearly moot.

The NRC Staft, in the Final EA Supplement, also observes that the NRC's

participation in the NIPP serves, in part, as an "ongoing assessment of the adequacy of the

Agency's security requirements and programs." Id. These ongoing assessments are continually

incorporated into the NRC's regulatory processes. Indeed, the basic principles of the NIPP -

which Dr. Thompson again repeats in his new declaration - have in fact been incorporated into

9 U.S. Department of Homeland Security, NATIONAL INFRASTRUCTURE PROTECTION PLAN
(2006) ("NIPP").
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NRC requirements. Even a brief review of the Final EA Supplement makes clear that NRC has

taken distinct steps to deter threats, mitigate vulnerabilities, and minimize consequences

associated with an attack or other incident. Thus, even if the NIPP had some applicability to a

NEPA document, proposed Contention 4 would be moot because the NRC has already integrated

the principles of the NIPP into its regulatory programs.

Contention 5: Failure to Consider the Vulnerability of JSFSI in Relation to the Entire Diablo
Canyon Spent Fuel Storage Complex

This proposed contention argued that the Draft EA Supplement violated NEPA

because it did not address the "significant cumulative impacts" of the Diablo Canyon ISFSI in

concert with the existing high density spent fuel pool storage at the power plant. Proposed

Contentions, at 15. SLOMFP argued that the NRC Staff should prepare an Environmental

Impact Statement that considers "cumulative impacts" and that "examines, as a mitigative

measure, the use of the ISFSI to reduce the risk of a pool fire by lowering the density of fuel

assemblies in the Diablo Canyon spent fuel storage pools." Id. at 16. The admissibility of this

contention is not directly impacted by the Final EA Supplement. However, this proposed

contention remains inadmissible for a number of reasons - notwithstanding the arguments

raised in the Second Thompson Declaration.

First, the proposed contention attempts to raise an issue regarding the licensing of

the Part 50 facility (i.e., the spent fuel pool) that is unrelated to the safety of the ISFSI. Thus, the

proposed contention is outside the scope of this proceeding. Second, the proposed contention is

untimely, as it attempts to re-raise issues, including high density storage in the spent fuel pools

and the risk of spent fuel pool fires, that were previously considered and rejected as inadmissible.

See Pacific Gas and Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage

Installation), LBP-02-23, 56 NRC 413, 450-451 (2002); see also NRC Staff Answer, at 23-24.
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Finally, the NRC Staff previously considered the cumulative impacts of the ISFSI and reactor

operation in the original Environmental Assessment (Section 5.4), concluding that "[t]he impact

of the proposed Diablo Canyon ISFSI, when combined with previously evaluated effects from

the Diablo Canyon Power Plant, is not anticipated to result in any significant cumulative impact

at the site." See Final EA Supplement, at A-7. Because these reasons are unaffected by the Final

EA Supplement, SLOMFP Proposed Contention 5 remains inadmissible.

Although SLOMFP states that it "makes no changes to its contentions," Dr.

Thompson's second declaration raises new arguments that were not included in the proposed

contentions. In this regard, SLOMFP and Dr. Thompson have gone beyond the scope of the

Commission's directive in its September 11 order. The Commission directed SLOMFP to

address the effects (if any, including possible mootness) of the finalized environmental

assessment supplement on their pleadings. The Commission did not authorize SLOMFP or Dr.

Thompson to augment their initial contentions and arguments. In this regard, Dr. Thompson's

arguments regarding the possible interaction of the ISFSI and spent fuel pool (see Second

Thompson Declaration, at ¶ 11-13) should not be considered in this proceeding

Nonetheless, the additional arguments raised by Dr. Thompson are unpersuasive

and reflect an extension of the baseless assumptions that underlie many of the proposed

contentions. Dr. Thompson states that the NRC should consider the cumulative environmental

effects of malice-related interactions between the ISFSI and other facilities at Diablo Canyon.

However, he again presumes that there are significant environmental impacts associated with an

attack on the ISFSI to "cumulate." To the contrary, the Final EA Supplement concludes that the

probability of a successful attack is "very low" and that the environmental impacts are therefore

insignificant. Final EA Supplement, at 6. Moreover, to the extent that Dr. Thompson is arguing
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that an attack on the ISFSI could be mounted as a diversionary action, security for the ISFSI has

been integrated into the overall site security program at Diablo Canyon, and security issues

related to the power plant are beyond the scope of the present licensing action. 10 Proposed

Contention 5 remains inadmissible.

Other Issues Raised in Second Thompson Declaration

As noted above, SLOMFP's Response states that it "makes no changes to its

contentions." SLOMFP's Response, at 1. SLOMFP also states that it proposes no new

contentions and only seeks a "ruling on the admissibility of the contentions as written." Id. at 5.

Nonetheless, in his second declaration Dr. Thompson introduces new issues that were not, but

could have been, discussed in SLOMFP's proposed contentions. In paragraph IV-1 of his second

declaration, Dr. Thompson for the first time references data from a June 2007 survey in an

Appendix to his declaration. Similarly, in paragraph IV-2, Dr. Thompson seeks to bolster his

arguments that the NRC is being "excessively secretive" regarding its treatment of specific threat

information by referencing journal articles, including one from 2006.

This portion of the Second Thompson Declaration should not be considered. If

SLOMFP had desired that the Commission consider the additional information in Dr.

10 The Diablo Canyon security plan and procedures have been revised to incorporate

specific provisions for responding to a security threat at the ISFSI. See License
Amendment Request 01-09, Revision to the DCPP Physical Security Program to
Incorporate the Diablo Canyon ISFSI and Associated Request for Exemption to Four 10
CFR 73.55 Requirements, available as ADAMS Accession No. ML020020039; Diablo
Canyon Independent Spent Fuel Storage Installation Application - Physical Security
Program Changes (TAC NO. L23399), available as ADAMS Accession No.
ML040350009. See also Pacific Gas and Electric, Diablo Canyon Nuclear Power Plant,
Independent Spent Fuel Storage Installation; Order Modifying License (Effective
Immediately), 70 Fed. Reg. 25,121 (May 12, 2005), EA-05-088, available as ADAMS
Accession No. ML050940493; In the Matter of Pacific Gas and Electric Diablo Canyon
Nuclear Power Plant Independent Spent Fuel Storage Installation Order Modifying
License (Effective hImediately), 70 Fed. Reg. 25,119 (May 12, 2005), EA-05-089,
available as ADAMS Accession No. ML050940492.
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Thompson's declaration, they could have sought to admit late-filed contentions or amended

contentions. In Section IV of his second declaration, Dr. Thompson has also gone beyond the

scope of the Commission's September 11 order, which directed the parties to address the effects,

if any, of the Final EA Supplement on their original pleadings. The Commission did not present

an invitation for SLOMFP to supplement or re-argue the admissibility of the proposed

contentions. Instead, the order limits the parties to a discussion of any information in the Final

EA Supplement that is new or significantly different from the information in the Draft EA

Supplement. Because Section IV of the Second Thompson Declaration is unrelated to any

differences between the Draft and Final EA Supplements, it should not be considered.

IV. CONCLUSION

For the reasons discussed above, in addition to the reasons discussed in PG&E's

initial response to the proposed contentions, none of SLOMFP's proposed contentions should be

accepted for adjudicatory hearing.

Respectfully submitted,

Jennifer Post, Esq. David A. Repka, Esq.
PACIFIC GAS AND ELECTRIC CO. Tyson R. Smith, Esq.
77 Beale Street, B30A WINSTON & STRAWN LLP
San Francisco, CA 94105 1700 K Street, N.W.

Washington, DC 20006-3817

COUNSEL FOR PACIFIC GAS AND
ELECTRIC COMPANY

Dated in Washington, District of Columbia
this 1 th day of October 2007
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