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BEFORE THE COMMISSION 
 
__________________________________________ 
       ) 
In the Matter of      ) 
       ) 
U.S. DEPARTMENT OF ENERGY   ) Docket No. PAPO-00 
       ) 
(High Level Waste Repository:    ) 
Pre-Application Matters)    ) 
       ) 
_________________________________________ ) 
 
 

STATE OF NEVADA MEMORANDUM RESPONDING TO THE  
COMMISSION’S OCTOBER 5, 2007 ORDER 

 
 On October 5, 2007, the Commission requested memoranda from NRC Staff and 

interested participants setting forth their views on the concerns of the Pre-License Application 

Presiding Officer Board (PAPO), as articulated in its August 31, 2007 Memorandum.  Nevada’s 

views are set forth below. 

 In its Memorandum, the PAPO alerted the Commission to the real possibility of 

significant delays in the Yucca Mountain licensing proceeding because of the time it will take 

parties and potential parties to gain access to safeguards information (SGI) under NRC Staff’s 

current practices.  The PAPO suggested an alternative whereby a private contractor could 

conduct the background checks for the NRC, as is the case for NRC licensees.   

 The inevitable complications and expenses associated with motions for extension of time 

to file contentions and the admission of new or amended contentions, made necessary by delays 

in processing requests for access to SGI, would disadvantage everyone.  Nevada supports the 

PAPO’s suggestion to use private contractors for the background checks, provided that (1) 

stringent procedures are in place to assure the confidentiality of the information provided and 
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obtained, and (2) NRC makes the ultimate determination of trustworthiness and reliability, 

subject to procedural safeguards.   

 However, the PAPO’s suggestion addresses only one of the problems with the NRC 

Staff’s current practices, the delays in completing routine background checks arising from Staff’s 

insistence in using the Office of Personnel Management for this task.  There are other problems.  

 First, at least two of Nevada’s experts who will need access to SGI are citizens of the 

United Kingdom.  United States experts either are or someday hope to be associated with NRC, 

DOE, or some component of the commercial nuclear sector, and either cannot assist Nevada or 

are reluctant to do so, forcing Nevada to seek qualified experts abroad. The NRC Staff has not 

replied to Nevada’s June 4, 2007 letter questioning how such foreign nationals should complete 

the SF-85 forms and FBI fingerprint cards and what purpose will be served by criminal history 

checks limited to U.S. jurisdictions, as NRC Staff practices suggest.   

 Second, as the PAPO points out, the NRC Staff has yet to develop the standards and 

criteria it will apply in making its trustworthiness and reliability determinations.  Without such 

standards and criteria there is a real danger that the State and the individual applicants for access 

will be denied due process of law. 

 Finally, the NRC’s rulemaking on access to safeguards information, published in the 

Federal Register on October 31, 2006 (71 Fed. Reg. 64004), is still pending.  On June 4, 2007, 

Nevada commented on the proposed rule, raising important issues regarding (1) the need to 

exempt individuals designated by the Governor of Nevada (the host State) from trustworthiness 

and reliability reviews and related fingerprinting and criminal history checks, (2) the 

unreasonable proposed deadlines for certain decisions by presiding officers, and (3) an unlawful 

proposed abuse of discretion review standard for review of NRC Staff’s decisions.  These 

questions need to be answered satisfactorily, and the rule needs to be finalized.    
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 Urgent attention is needed here.  NRC Staff is already denying Nevada the ability to 

attend certain pre-license application meetings with DOE because the meetings involve SGI and 

no one representing Nevada has been granted access (for example, a closed meeting with DOE is 

scheduled for October 23-24 to discuss physical protection and material control and accounting 

at Yucca Mountain).  Individuals designated by the Governor should be granted access to SGI 

relevant to the licensing of Yucca Mountain so that they may attend and possibly participate in 

these meetings, at least as an interim measure pending NRC decisions on the other issues raised 

in this Memorandum and in Nevada’s June 4, 2007 rule comments.       

      Respectfully submitted, 

 

      /s/______________________________________ 
      Martin G. Malsch, Esq. 
      Counsel for the State of Nevada 
      EGAN, FITZPATICK & MALSCH, PLLC 
      2001 K Street, N.W., Suite 400 
      Washington, D.C. 20006 
      202-662-2103 (Telephone) 
      202-662-2190 (Facsimile) 
      mmalsch@nuclearlawyer.com 
 
Dated:  October 19, 2007 
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