
Memo to: Richard Ratliff, Alice Rogers, and Cindy Cardwell 
From: Carolyn Wright, OGC 
October 5, 2007 
Re:  Fingerprinting Research 
 
Background:  On June 21, 2007, the NRC issued a memo to Radiation Control Program 
Directors of Agreement States regarding implementation of Sec. 652 amending Sec. 149 
of the Atomic Energy Act (AEA) to require fingerprinting (FP) and criminal history 
record checks (CHRCs) for individuals with unescorted access to radioactive materials 
(RAM)) regulated by the NRC (or an Agreement State).   The memo concludes that 
“Agreement States are authorized to implement the requirements of Section 149 for their 
IC [increased control] licensees without additional authorization in State statute.”  The 
memo asks for information on State laws that might affect a State’s ability to implement 
the requirements of Sec. 652.   
 
You have asked for legal guidance on the issue of existing statutory authority and other 
issues that impact whether Texas can order its IC licensees to conduct FP and CHRCs 
without delegated authority from the NRC.  You plan to use this information in preparing 
a response to NRC.   Delegated authority should preferably be in the form of NRC 
rulemaking, but could be an NRC Order to the Agreement States to impose FP and 
CHRCs requirements as new license conditions as was done in the case of other recent IC 
measures. 
 
In response to your request, four topics are addressed below. 
 
1.  Is Texas authorized by existing state statutes to order RAM licensees to require FP 
and CHRCs from their employees? 
 
Answer:  Texas does not have clear authority to require that its licensees obtain FP and 
CHRCs from their employees without either NRC rulemaking or at least a delegation 
order from the NRC for states to carry out the requirements of Sec. 149. (See further 
discussion on delegation in #3 below).   While not expressly prohibited by state statute, 
such authority is not given and cannot be inferred.  Furthermore, the Texas Radiation 
Control Act (the Act, HSC Chp. 401) requires “rules and guidelines” to be adopted to 
regulate radiation licenses and registrations.  401.103(b).  Rules and guidelines for 
requiring FP and CHRCs have not been adopted. (See further discussion on rulemaking 
in #4 below.) 
 
There is an omnibus statute that allows a Texas licensing agency to disqualify a person 
from receiving or holding a license if the person has been “convicted of a felony or 
misdemeanor that directly relates to the duties and responsibilities of the licensed 
occupation.”  Occupations Code 53.021.  This authority does not authorize DSHS 
licensees to apply this standard to their employees, however. Various other occupational 
statutes give express authority to DSHS to obtain FP and/or CHRCs but those provisions 
apply only to specific licenses, not to radiation licenses.  See Occupations Code, 



504.155(c), chemical dependency counselors; Health & Safety Code 431.407, persons 
engaged in wholesale  distribution of drugs; and 773.070, EMS technicians.   
 
Because the Texas statutory authority for collection and use of FP and CHRCs in 
evaluating occupational competency is specifically limited to state licensing agencies, it 
cannot be inferred to authorize licensees to place similar requirements on their 
employees. 
 
Other Issues of Note: 
2.  No Fee Authority for Collecting or Evaluating FP and CHRCs 
 
Even if the NRC were to enact a rule requiring DSHS to require its radiation licensees to 
obtain FP and CHRCs of their employees by license condition, DSHS has no authority to 
collect fees to assist in collection or evaluation of the data. The Act authorizes the 
collection of license fees for specific purposes only:  to process/amend licenses, to 
inspect and to enforce Chapter 401, or for deposit into the perpetual care account, 
401.301(b) &(d).   Sec. 401.301 does not allow fees to be used for other non-enumerated 
purposes.   Therefore the process of collecting and evaluating FP and CHRCs could not 
include any role by DSHS except to license, inspect and enforce for compliance.   
 
3.  Need Delegation of Authority from NRC to Agreement States and Texas’s DSHS 
 
Not all provisions of the AEA apply to the Agreement States.  Those provisions that NRC 
wishes to delegate must be properly delegated preferably by federal rulemaking or at 
least by order to the Agreement States to implement under the authority of AEA 274b.  
Either mechanism would provide a means not only to clearly delegate NRC authority, but 
to also provide requirements or guidelines on how to implement the authority.  Sec. 149 
as written applies only to the NRC, not to the Agreement States.  Furthermore, Sec. 149 
as written does not provide any guidance on many important process details of collection 
(who pays? in what manner? what timeframes?) or many even more important 
substantive questions of evaluation criteria for the FP and CHRC data.  See for example 
Occupations Code 53.022 and 53.023, Factors to Consider, and 53.025, Guidelines 
required in evaluating FP and CHRCs in denying a license.   
 
 
4.  Need State Rulemaking  
 
If Sec. 149 authority is delegated without NRC requirements or guidelines on collection 
and evaluation, DSHS cannot implement the vague requirements of Sec. 149 without 
undertaking rulemaking, a process that currently takes 9-12 months.   The Administrative 
Procedures Act that governs rulemaking states its purpose is to obtain “public 
participation in the rulemaking process.” Govt. Code 2001. 001.  A “rule” is a state 
agency statement of general applicability that “implements, interprets, or prescribes law 
or policy.”  2001.003(6).   Hence, the requirements of Sec. 149 are subject to rulemaking 
in Texas once the issue of state statutory or NRC delegated authority is resolved.  
(#97795) 
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