October 4, 2007

Thomas H. Armstrong
Assistant General Counsel
for Appropriations Law
United States Government Accountability Office

Subject: Re: The President’s Signing Statement — Energy Policy Act of 2005
Dear Mr. Armstrong:

In a September 13, 2007 letter to the General Counsel of the U.S. Nuclear
Regulatory Commission (NRC), you requested information about the NRC’s
implementation of Section 629 of the Energy Policy Act of 2005. Pub. L. No. 109-58, §
629, 119 Stat. 594, 785 (Aug. 8, 2005); 42 U.S.C. § 5851. | am responding on behalf of
the General Counsel.

Your questions are reprinted below in bold, with the Agency’s responses following:
With regard to section 629, please respond to the following questions:

1. Has NRC notified its employees that they are now covered by federal
whistleblower protections? What has NRC done to educate its
employees about whistleblower protections?

Section 629 amends Section 211 of the Energy Reorganization Act (ERA) of
1974. We are advised by pertinent agency staff that they have posted
informational fact sheets detailing whistleblower protections in each of NRC’s two
buildings at its headquarters in Rockville, Maryland, at its four regional offices,
and at its Technical Training Center in Chattanooga, Tennessee. We are further
advised that this information was most recently posted in January and February
of 2007. The fact sheets inform individuals of their right to seek redress from the
Department of Labor (DOL) if they believe they have been retaliated against for
raising safety concerns. While the publication specifically references
whistleblower protection rights under the ERA for those raising safety concerns in
the nuclear power industry and in nuclear medicine, the notice that was originally
posted did not include the language of Section 629, as required by Section 211(i)
of the ERA, or reflect clearly that NRC employees are now covered by the
expanded whistleblower protection provided by this statute. This has been
resolved by including an updated DOL notice at agency facilities and in pertinent
training material. The new posting, which is attached, complies with DOL’s
regulations implementing the ERA. See 29 C.F.R. § 24.2; 29 C.F.R. Part 29,
Appendix A. This notice has been posted at all NRC facilities mentioned above,
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as well as all resident offices and the NRC’s new facilities in the Executive
Boulevard Building and Professional Development Center.

The NRC also has a number of other notices and training modules that inform
employees of whistleblower protection provisions of the Civil Service Reform Act
and Whistleblower Protection Act of 1989 that continue to apply to NRC
employees in addition to the DOL process provided by Section 211, as amended.

2. Since passage of the Energy Policy Act of 2005, how many
complaints has NRC received from the Department of Labor?

The NRC has not received any whistleblower complaints from the Department of
Labor since the passage of the Energy Policy Act of 2005.

3. With regard to the complaints filed under section 5851, what have
been the results of the Secretary of Labor’s investigations? How
many complaints have been dismissed, how many have been
settled, and how many have resulted in a determination that NRC, its
contractors, or its subcontractors discriminated against the
complainant.

See response to question 2, above. The NRC has not received notification of any
whistleblower complaints from the Department of Labor since the passage of the
Energy Policy Act of 2005. Therefore, the Agency is unaware of any
investigations, findings, or decisions regarding the NRC made by the Secretary
of Labor under 42 U.S.C. § 5851 since the passage of the Energy Policy Act.

4. What has NRC done to inform its contractors and subcontractors of
the whistleblower protections afforded their employees? Is NRC
aware of any actions taken by its contractors or subcontractors to
inform or educate their employees of these protections?

The NRC has ensured that contractors and subcontractors are aware of
whistleblower protections afforded their employees. NRC includes a mandatory
clause in all contracts that informs contractors that they are subject to the
whistleblower protections of 42 U.S.C. § 5851 and that they are obligated to
inform employees of their whistleblower protections and to comply with the
requirements of section 5851 and all applicable regulations of the NRC and DOL.
A copy of the NRC Division of Contracts Instruction regarding use of this clause
is enclosed.

The clause, which is inserted in all new NRC contracts and all modifications of
contracts already existing prior to passage of the Energy Policy Act of 2005,
reads as follows:
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NRC LOCAL CLAUSE

H Clause: Whistleblower Protection for NRC Contractor and
Subcontractor Employees.

a) The U.S. Nuclear Regulatory Commission (NRC) contractors
and its subcontractors are subject to the Whistleblower Employee
Protection public law provisions as codified at 42 U.S.C. 5851.
NRC contractor(s) and subcontractor(s) shall comply with the
requirements of this Whistleblower Employee Protection law, and
the implementing regulations of the NRC and the Department of
Labor (DOL). See, for example, DOL Procedures on Handling
Complaints at 29 C.F.R. Part 24 concerning the employer
obligations, prohibited acts, DOL procedures and the requirement
for prominent posting of notice of Employee Rights at Appendix A
to Part 24.

b) Under this Whistleblower Employee Protection law, as
implemented by regulations, NRC contractor and subcontractor
employees are protected from discharge, reprisal, threats,
intimidation, coercion, blacklisting or other employment
discrimination practices with respect to compensation, terms,
conditions or privileges of their employment because the
contractor or subcontractor employee(s) has provided notice to
the employer, refused to engage in unlawful practices, assisted in
proceedings or testified on activities concerning alleged violations
of the Atomic Energy Act of 1954 (as amended) and the Energy
Reorganization Act of 1974 (as amended).

c) The contractor shall insert this or the substance of this clause
in any subcontracts involving work performed under this contract.

NRC is unaware of any whistleblower claims brought against its contractors or
subcontractors under Section 629 of the Energy Policy Act.

5. Please provide all supporting documentation

The following documents are enclosed:
a. 29 C.F.R. Part 24, Appendix A, “Your Rights Under the Energy
Reorganization Act.”
b. Division of Contracts Instruction 06-02, “Whistleblower Protection for
NRC Contractor and Subcontractor Employees,” July 13, 2006.

I hope this information has been responsive to your request.
Sincerely,
Marvin L. Itzkowitz, IRA/

Assistant General Counsel
for Administration
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NRC LOCAL CLAUSE

H Clause: Whistleblower Protection for NRC Contractor and
Subcontractor Employees.

a) The U.S. Nuclear Regulatory Commission (NRC) contractors and its
subcontractors are subject to the Whistleblower Employee Protection
public law provisions as codified at 42 U.S.C. 5851. NRC contractor(s)
and subcontractor(s) shall comply with the requirements of this
Whistleblower Employee Protection law, and the implementing
regulations of the NRC and the Department of Labor (DOL). See, for
example, DOL Procedures on Handling Complaints at 29 C.F.R. Part 24
concerning the employer obligations, prohibited acts, DOL procedures
and the requirement for prominent posting of notice of Employee Rights
at Appendix A to Part 24.

b) Under this Whistleblower Employee Protection law, as implemented
by regulations, NRC contractor and subcontractor employees are
protected from discharge, reprisal, threats, intimidation, coercion,
blacklisting or other employment discrimination practices with respect to
compensation, terms, conditions or privileges of their employment
because the contractor or subcontractor employee(s) has provided
notice to the employer, refused to engage in unlawful practices, assisted
in proceedings or testified on activities concerning alleged violations of
the Atomic Energy Act of 1954 (as amended) and the Energy
Reorganization Act of 1974 (as amended).

c) The contractor shall insert this or the substance of this clause in any
subcontracts involving work performed under this contract.

NRC is unaware of any whistleblower claims brought against its contractors or
subcontractors under Section 629 of the Energy Policy Act.

5. Please provide all supporting documentation
The following documents are enclosed:
a. 29 C.F.R. Part 24, Appendix A, “Your Rights Under the Energy
Reorganization Act.”
b. Division of Contracts Instruction 06-02, “Whistleblower Protection for NRC
Contractor and Subcontractor Employees,” July 13, 2006.
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