UNITED STATES OF AMERICA DOCKETED 10/05/07
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD SERVED 10/05/07
Before Administrative Judges:
Thomas S. Moore, Chairman

Dr. Paul Abramson
Dr. Anthony J. Baratta

In the Matter of Docket No. 30-36974-ML
PA'INA HAWAII, LLC ASLBP No. 06-843-01-ML
(Material License Application) October 5, 2007

ORDER

(Temporarily Holding in Abeyance Stay Application)

After the Staff issued License No. 53-29296-01 to the Applicant, Pa’ina Hawaii, LLC, the
Intervenor, Concerned Citizens of Honolulu, filed an application to stay the effectiveness of the
license." In opposing the Intervenor’s stay request, the Applicant informed us that “Pa’ina has
not yet entered into a final lease with the State of Hawaii. . .” for the proposed site to build the

irradiator.? In denying a stay last year in Entergy Nuclear Vermont Yankee (Vermont Yankee

Nuclear Power Station), CLI-06-8, 63 NRC 235, 237 (2006), the Commission reiterated the four
familiar regulatory standards for obtaining a stay stating, inter alia, that irreparable harm is “the
sine qua non of obtaining a stay” and that “[a] party seeking a stay must show it faces imminent,
irreparable harm.”

Although, the Intervenor’s seek to stay the effectiveness of the Staff's action in granting

the materials license, it appears that the Applicant’s failure yet to have signed a lease for the

! See Intervenor Concerned Citizens of Honolulu’s Application for Stay of NRC Staff's
Issuance of License for Possession and Use of Byproduct Material. (Aug. 27, 2007)

2 Applicant Pa’ina Hawaii, LLC’s Opposition to Intervenor Concerned Citizens of
Honolulu’s Application for Stay of NRC Staff’s Issuances of License for Possession and Use of
Byproduct Material (Sept. 6, 2007) at 3.



-2-
irradiator site robs the irreparable harm asserted by the Intervenor of any imminence. The
Commission’s regulations, however, mandate that the Intervenor must apply for a stay within
five days of the issuance of the notice of the Staff's action and provide no avenue for seeking a
stay at a later time. See 10 C.F.R. § 2.1213(a). Therefore, we shall hold the Intervenor’s stay
request temporarily in abeyance until the question of the Applicant’s lease for the proposed
irradiator site is resolved.

By a notice filed no later than October 12, 2007, the Applicant shall inform us of the
current status of its lease negotiations for the irradiator site. Thereafter, on the first of each
month for the remainder of the year or until it executes a lease for the proposed site, the
Applicant shall inform us of the then current status of its lease negotiations for the proposed
site.

It is so ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD?®

/RA/

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland

October 5, 2007

3 Copies of this Order were sent by e-mail transmission to counsel for (1) Applicant
Pa’ina Hawaii, LLC; (2) Intervenor Concerned Citizens of Honolulu; and (3) the NRC staff.
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CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing LB ORDER (TEMPORARILY HOLDING IN
ABEYANCE STAY APPLICATION) have been served upon the following persons by U.S. malil,
first class, or through NRC internal distribution.

Office of Commission Appellate
Adjudication

U.S. Nuclear Regulatory Commission

Washington, DC 20555-0001

Administrative Judge

Paul B. Abramson

Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Bradley W. Jones, Esq.

Margaret J. Bupp, Esq.

Michael J. Clark, Esqg.

Office of the General Counsel

Mail Stop - O-15 D21

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Michael Kohn, President
Pa’'ina Hawaii, LLC

P.O. Box 30542
Honolulu, HI 96820

Dated at Rockville, Maryland
this 5™ day of October 2007

Administrative Judge

Thomas S. Moore, Chair

Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Administrative Judge

Anthony J. Baratta

Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

David L. Henkin, Esq.

D. Kapua'ala Sproat, Esq.
Earthjustice

223 South King Street, Suite 400
Honolulu, HI 96813-4501

Fred Paul Benco

Suite 3409, Century Square
1188 Bishop Street
Honolulu, HI 96813

[Original signed by Evangeline S. Ngbea]

Office of the Secretary of the Commission




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 450
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for compliance with 10CFR1, Appendix A.  Created PDF documents can be opened with Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [300 300]
  /PageSize [612.000 792.000]
>> setpagedevice


