October 18, 2007

Mr. Martin Malsch

Counsel for the State of Nevada
2001 K Street, NW Suite 400
Washington, D.C. 20006

SUBJECT: RESPONSE TO EGAN, FITZPATRICK & MALSCH, PLLC LETTER OF
SEPTEMBER 10, 2007

Dear Mr. Malsch,

| am responding to your letter, dated September 10, 2007, in which you expressed the
view that the U.S. Nuclear Regulatory Commission (NRC) staff continue to ensure that
its interactions with the U. S. Department of Energy (DOE) be open and transparent.
You also provided suggestions on how the NRC Staff and DOE should interact once
DOE tenders its license application (LA).

The NRC Division of High-Level Waste Repository Safety (HLWRS) is committed to
carrying out its regulatory responsibilities, consistent with the Commission's principles of
good regulation and performance goals. This means that the NRC establish and
maintain working relationships with vendors, licensees, and applicants in a manner that
preserves NRC's independence, fosters openness, and reflects NRC's dedication to
safety and security. NRC’s Management Directives (MDs) [see specifically, MD 3.4,
"Release of Information to the Public," and MD 3.53, "NRC Records Management"]
provide policy and guidance to the NRC staff and are publicly available on NRC'’s
website. Keeping these principles in mind, the following describes how we intend to
interact with DOE after submission of the LA for the potential repository at Yucca
Mountain.

With respect to documentation, it is NRC's policy to make all correspondence, used to
support regulatory decisions, official Agency records. All such correspondence will be
made publicly available by NRC placing a copy into the Agency-wide Documents Access
and Management System (ADAMS), unless exempted by Title 10 of the Code of Federal
Regulations (10 CFR), Section 2.390, "Public inspections, exemptions, requests for
withholding."

Formal Interface

The Commission has long been in favor of enhancing public participation in NRC public
meetings. Since 1978, the NRC has maintained a formal policy about open meetings
and has revised the policy, when needed. The latest revision continues NRC's
longstanding practice of providing the public with substantial information on its activities
and of conducting business openly, and balancing the need for the NRC staff to exercise
its regulatory and safety responsibilities without undue administrative burden. The
revised policy also sets forth a plan, for categorizing meeting types, that provides a
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framework for enhancing public participation. NRC notifies the public of the category of
a meeting, and, thereby, the level of participation expected via NRC's Public Meeting
Notice System, on its Web site. See also MD 3.5, "Attendance at NRC Staff-Sponsored
Meetings," for more guidance.

Most formal meetings between the Staff and DOE regarding the technical review will be
open to the public, consistent with the NRC’s public meeting policy. Meetings involving
classified or safeguards information will not be open to the public. Meetings involving
proprietary information will likewise not be open to the public. The staff member
conducting a public meeting with DOE should ensure the meeting notice is posted to the
NRC external Web site as soon as practicable after firm meeting arrangements have
been made, but generally no fewer than 10 calendar days prior to the meeting. When a
meeting must be scheduled, but cannot be posted on the external Web site, 10 calendar
days in advance, as much advance notice as possible will be given.

Informal Meetings and Discussions

To increase efficiency and reduce regulatory burden, some informal interactions with
DOE may be necessary. Moreover, NRC does not prohibit DOE nor stakeholders from
contacting any member of the NRC staff nor management, to address items of interest
or concern. NRC's commitment to independence does not compel us to work in
isolation. We are very clear that information informally communicated must not
compromise our independent review. For this reason, we insist that any information
exchanged informally with DOE, if later used in decision-making, must be properly
documented to ensure public disclosure and allow public participation in the decision
making process.

It is possible that staff will come into contact with DOE in informal settings. These may
include conversations during meals or breaks at meetings, conferences, or workshops:
chance meetings during site or Headquarters visits, or while traveling, etc. During such
contacts, staff will attempt to limit such conversations to generic issues. Discussion
about administrative details, such as regulatory processes, schedules, and the like are
acceptable. However, discussion of the technical details of any items, under review, that
could form the basis for decision-making, is not appropriate. If an informal contact leads
to such topics, staff will inform DOE that such topics are not appropriate and that a
conference call or public meeting should be scheduled to continue discussions in these
areas. If necessary, an NRC staff member may record the conversation in a memo to
file, so that it may be entered into ADAMS.

Phone Calls, E-mails, and Faxes, etc.

DOE may also communicate with the NRC staff using the telephone or electronic
means. Electronic means generally consist of e-mails or faxes. Use of these methods is
appropriate and often necessary to accomplish activities in a timely and efficient manner.

Routine exchange of information, of general interest, on status, personnel changes, etc.,
is expected. Exchange of general information on review activities, such as
administrative matters, schedules, meeting preparations, travel plans, etc., is also
appropriate and does not require documentation.
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When using telephone calls, e-mails, faxes, or other means to exchange technical
information about licensing actions under review, all such communication will be
processed through the licensing Project Manager, or conducted in his or her presence
(that is, during a conference call). For instance, if the license application is docketed,
and the staff begins its technical review, it is anticipated that the staff will request
additional information. The staff may call DOE to clarify this request. The appropriate
Project Manager will make every effort to notify the public and will make arrangements
for the interested public to call in. Under these circumstances, the Project Manager will
make every effort to e-mail notification of the phone call at least 3 days in advance. If
information needed for a licensing decision is identified, DOE will be requested to
formally provide that information to the staff in a subsequent submittal.

Finally, HLWRS staff personnel may participate in onsite audits, field reviews, or
inspections. During such audits, documents may be examined. Consistent with staff
practice, any information relied on by the staff for its decision will be placed on the
docket and made publicly available. As required by NRC regulation, the staff expects
DOE to continue to make documentary material, as defined in Part 2, available on the
Licensing Support Network.

As noted at the NRC/DOE Quarterly Management Meetings, the HLWRS staff has the
unique responsibility of focusing its attention on the safety of the public, security, and
protection of the environment. Our focus all along has been to ensure our ability to
review and evaluate the LA from DOE, with the appropriate level of detail and
appropriate attention to issues, depth and quality.

As NRC prepares to evaluate an application for a potential repository, we at NRC place
a high premium on meetings, as well as other exchanges with DOE, that are open for
public observation and participation.

NRC looks forward to these future interactions. Please contact Janet Kotra, of my staff,
at 301-492-3190, or by e-mail, at JPK@nrc.gov, for any questions about these
interactions.

Sincerely,

IRA/

Lawrence E. Kokajko, Director

Division of High-Level Waste Repository
Safety

Office of Nuclear Material Safety
and Safeguards

cc: See attached list



Letter to M. Malsch from L. Kokajko dated: October 18, 2007

cc:
A. Kalt, Churchill County, NV

R. Massey, Churchill/Lander County, NV
I. Navis, Clark County, NV

E. von Tiesenhausen, Clark County, NV
J. Birchim, Yomba Shoshone Tribe

R. Damele, Eureka County, NV

L. Marshall, Eureka County, NV

A. Johnson, Eureka County, NV

S. Schubert, Sen. Reid’s Office

M. Yarbro, Lander County, NV

J. Donnell, DOE/OCRWM

M. Baughman, Lincoln County, NV
L. Mathias, Mineral County, NV

J. Saldarini, BSC

Cong. D. Heller’'s Office

. Swanson, Nye County, NV

. Simon, White Pine County, NV
. Sproat, DOE/OCRWM

. Story, NV Congressional Delegation

. Herbert, NV Sen. Reid’s Office

. Murphy, Nye County, NV

. Lambe, NV Congressional Delegation
. Kirkeby, NV Congressional Delegation
. Loux, State of NV

. Frishman, State of NV

. Lynch, State of NV

. Guinan, Legislative Counsel Bureau

. Clark, EPA
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. Anderson, NEI

. Cornwall, NV Congressional Delegation

A. Elzeftawy, Las Vegas Paiute Tribe
J. Treichel, Nuclear Waste Task Force
W. Briggs, Ross, Dixon & Bell

R. Murray, DOE/OCRWM

G. Runkle, DOE/Washington, D.C.

S. Bokhari, DOE/RW

S. Gomberg, DOE/Washington, D.C.

D. Curran, Harmon, Curran, Spielberg &
Eisenberg, L.L.P.

R. Dyer, DOE/OCRWM

J. Espinoza, GAO

A. Gil, DOE/OCRWM

W. Boyle, DOE/OCRWM

M. Ulshafer, DOE/OCRWM

S.A. Wade, DOE/OCRWM

C. Hanlon, DOE/OCRWM

T. Gunter, DOE/OCRWM

A. Benson, DOE/OCRWM

N. Hunemuller, DOE/OCRWM

P. Harrington, OPM&E

M. Mason, BSC

S. Cereghino, BSC

B. Gattoni, Burns & Roe

E. Mueller, Esmeralda County, NV
J. Gervers, Clark County, NV

D. Beckman, BSC/B&A

J. Raleigh, SNL

J. Kennedy, Timbisha Shoshone Tribe
B. Durham, Timbisha Shoshone Tribe
R. Arnold, Pahrump Paiute Tribe



cc: (Continued)
R. McCullum, NEI

S. Kraft, NEI

J. Kessler, EPRI

D. Duncan, USGS

K. Skipper, USGS

W. Booth, Engineering Svcs, LTD
C. Marden, BNFL Inc.

J. Bacoch, Big Pine Paiute Tribe of Owens
Valley

P. Thompson, Duckwater Shoshone Tribe
J. Egan, Esq.

D. Feehan, GAO

E. Hiruo, Platts Nuclear Publications
G. Hernandez, Las Vegas Paiute Tribe
K. Finfrock, NV Congressional Delegation
P. Johnson, Citizen Alert

M. Williams, DOE/OCRWM

J. Williams, DOE/Washington, DC

A. Robinson, Robinson-Seidler

M. Plaster, City of Las Vegas

S. Rayborn, Sen. Reid’s Office

L. Lehman, T-REG, Inc.

B.J. Garrick, NWTRB

T. Feigenbaum, BSC

M. Urie, DOE

J. Brandt, Lander County

R. Holland, Inyo County

B. Sagar, CNWRA

V. Trebules, RW/DOE

R. Warther, DOE/OCRWM

Connie Simkins, Lincoln County

S.A. Orrell, SNL

R. Holden, NCAI

C. Meyers, Moapa Paiute Indian Tribe

C. Dahlberg, Fort Independence Indian Tribe
D. Vega, Bishop Paiute Indian Tribe

Egan, Fitzpatrick, Malsch, PLLC

J. Leeds, Las Vegas Indian Center

J. C. Saulque, Benton Paiute Indian Tribe

C. Bradley, Kaibab Band of Southern Paiutes

R. Joseph, Lone Pine Paiute-Shoshone Tribe
L. Tom, Paiute Indian Tribes of Utah

E. Smith, Chemehuevi Indian Tribe

D. Buckner, Ely Shoshone Tribe

V. Guzman, Walker River Paiute

D. Eddy, Jr., Colorado River Indian Tribes

M. Boyd, Public Citizen

J. Wells, Western Shoshone National Council
D. Crawford, Inter-Tribal Council of NV

I. Zabarte, Western Shoshone National Council
S. Devlin

G. Hudlow

D. Irwin, Hunton & Williams

J. Hollrith, DOE

M. Rice, Lincoln County, NV

G. Hellstrom, DOE

S. Joya, Sen. Ensign’s Office

M. Gaffney, Inyo County

L. Desell, RW/DOE

P. Nair, SNL

B. Neuman, Carter Ledyard & Milburn L.L.P.
E. Bonano, SNL

L. Newman, DOE/OCRWM
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When using telephone calls, e-mails, faxes, or other means to exchange technical
information about licensing actions under review, all such communication will be
processed through the licensing Project Manager, or conducted in his or her presence
(that is, during a conference call). For instance, if the license application is docketed,
and the staff begins its technical review, it is anticipated that the staff will request
additional information. The staff may call DOE to clarify this request. The appropriate
Project Manager will make every effort to notify the public and will make arrangements
for the interested public to call in. Under these circumstances, the Project Manager will
make every effort to e-mail notification of the phone call at least 3 days in advance. If
information needed for a licensing decision is identified, DOE will be requested to
formally provide that information to the staff in a subsequent submittal.

Finally, HLWRS staff personnel may participate in onsite audits, field reviews, or
inspections. During such audits, documents may be examined. Consistent with staff
practice, any information relied on by the staff for its decision will be placed on the
docket and made publicly available. As required by NRC regulation, the staff expects
DOE to continue to make documentary material, as defined in Part 2, available on the
Licensing Support Network.

As noted at the NRC/DOE Quarterly Management Meetings, the HLWRS staff has the
unique responsibility of focusing its attention on the safety of the public, security, and
protection of the environment. Our focus all along has been to ensure our ability to
review and evaluate the LA from DOE, with the appropriate level of detail and
appropriate attention to issues, depth and quality.

As NRC prepares to evaluate an application for a potential repository, we at NRC place
a high premium on meetings, as well as other exchanges with DOE, that are open for
public observation and participation.

NRC looks forward to these future interactions. Please contact Janet Kotra, of my staff,
at 301-492-3190, or by e-mail, at JPK@nrc.gov, for any questions about these
interactions.

Sincerely,
IRA/
Lawrence E. Kokajko, Director
Division of High-Level Waste Repository
Safety
Office of Nuclear Material Safety
and Safeguards

cc: See attached list
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